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§  3.  Location. 

§  4.  Title  and  Rights  of  Owners  of  Lots  in  General. 
§  5.  Trespasses. 
§  6   — —  Disinterments. 

Cross  References. 

See  the  titles  DEAD  BODIES;  DEDICATION;  EXECUTORS  AND  ADMINIS- 
TRATORS; HEALTH;  NUISANCE. 

As  to  acts  constituting  dedication  of  land  for  use  as  a  cemetery,  see  the  title  DED- 
ICATION. As  to  a  bill  in  equity  to  enjoin  interments  in  private  burying  grounds, 
see  the  title  EQUITY.  As  to  a  private  burying  ground  constituting,  per  se,  a  nui- 
sance to  a  person  living  in  its  immediate  vicinity,  see  the  title  NUISANCE.  As  to 
a  bill  by  an  adjoining  property  owner  to  restrain  a  cemetery  association  from  main- 
taining a  cemetery  nearby,  see  the  title  NUISANCE. 


§  1.  Power  to  EsUblish  and  Regulate. 

Legislative  ControL — The  legislature 
under  its  police  power  may  provide  for 
the  establishment  or  discontinuance  of 
cemeteries,  and  may  regulate  their  use  as 
long  as  the  prime  consideration  is  the 
protection  of  the  health  and  well-being 
of  the  people,  and  it  does  not  discrimi- 
nate against  any  citizen  in  favor  of  a  mu- 
nicipality or  another  citizen,  or  create  a 
monoply.  Bryan  v.  Birmingham,  154 
Ala.  447,  45  So.  922,  27  L.  R.  A.,  N.  S., 
263.  266. 

Delegation  of  Legislative  Power  to 
Municipality. — ^The  power  of  the  legisla- 
ture to  provide  for  the  establishment,  dis- 
continuance and  regulation  of  cemeteries 
may  be  delegated  to  a  municipal  corpo- 
ration. Bryan  v.  Birmingham,  154  Ala. 
447,  45  So.  922. 

Municipal  ControL — A  municipal  cor- 
poration may  prohibit  the  opening  or 
continuance  of  a  cemetery  in  case  it  will 
likely  become  a  nuisance;  but  it  can  not 
prohibit  one  from  devoting  his  land  to 
cemetery  purposes  in  a  sparsely  settled 
locality,  though  within  corporate  limit 
or  police  jurisdiction,  unless  burials 
therein  will  probably  impair  the  public 
health.  Bryan  v.  Birmingham,  154  Ala. 
447,  45  So.  922. 


§  a.  Statutory  and  Municipal  Regulations. 
By-Law  of   Municipal    Corporation. — A 

by-law  of  a  municipal  corporation,  de- 
claring that  the  city  sexton  whose  fees 
are  paid  out  of  the  estates  of  the  persons 
whom  he  buries,  "shall  expend  under  the 
supervision  of  the  committee  on  public 
grounds  $500  on  the  public  burial  grounds, 
and  bury  the  paupers  free  of  charge,"  is 
unreasonable,  unjust,  and  void.  Berou- 
john  V.  City  of  Mobile,  27  Ala.  58. 

§  8.  Location. 

Neither  adjoining  proprietors  nor  the 
public  can  complain  of  a  cemetery  unless 
from  the  manner  of  burials  therein,  or 
some  other  cause,  irreparable  injury  will 
result  therefrom;  a  cemetery  not  being 
of  itself  a  nuisance  to  those  living  in  its 
immediate  vicinity.  Bryan  v.  Birmingham, 
154  Ala.  447,  45  So.  922;  Kingsbury  v. 
Flowers,  65  Ala.  479. 

§  4.  Title  and  Rights  of  Owners  of  Lots 
in  General 

The  heirs  at  law  of  the  owner  of  a  bury- 
ing lot  in  a  cemetery  adjoining  a  public 
thoroughfare  therein,  members  of  the  fam- 
ily being  buried  in  the  lot,,  had  such  a 
special  interest  as  to  entitle  them  to 
maintain  a  bill  to  remove  obstructions  in 
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the  thoroughfare  adjoining  the  lot.  Weiss 
V.  Taylor,  39  So.  519,  144  Ala.  440. 

Limitation  upon  Title  of  Lot  Owners.^ 
One's  exclusive  right  to  the  possession 
of  a  spot  of  ground,  in  a  public  cemetery, 
in  which  his  dead  are  buried,  is  limited 
to  the  time  during  which  the  ground  is 
used  for  burial  purposes;  but,  when  the 
cemetery  is  discontinued,  and  the  bodies 
are  to  be  removed,  notice  should  be  given 
to  the  party  entitled,  if  known,  and  it  can 
be  given,  and,  if  he  fails  to  remove  the 
remains,  the  removal  by  others  must  be 
done  in  a  decent  manner.  Bessemer,  etc., 
Co.  V.  Jenkins,  111  Ala.  135,  18  So.  565. 

§  5.  Trespasses. 

Right  to  Maintain  Action — Owner  of 
Fee. — As  a  dead  body  becomes,  after  bur- 
ial, a  part  of  the  ground  to  which  it  has 
been  committed,  one  who  buries  his  dead 
in  soil  to  which  he  has  a  freehold  right 
and  to  possession  of  which  he  is  entitled, 
can  maintain  an  action  of  trespass  quare 
clausum  fregit  against  anyone  who  digs 
or  disturbs  the  grave.  Bessemer,  etc.,  Co. 
V,  Jenkins,  111  Ala.  135,  18  So.  565. 

Possession  Given  Right  of  Action. — If 
one  has  been  permitted  to  bury  his  dead 
in  a  public  cemetery,  by  the  express  or 
implied  consent  of  those  in  proper  control 
of  it,  he  acquires  such  a  possession  in 
the  spot  of  ground  in  which  the  bodies 
are  buried  as  will  entitle  him  to  maintain 
an  action  of  q:uare  clausum  fregit  against 
the  owners  of  the  fee,  or  strangers  who, 
without  his  consent,  negligently  or  wan- 
tonly disturb  it.  Bessemer,  etc.,  Co.  v. 
Jenkins,  111  Ala.  135.  18  So.  565. 

§  6. Disinterments. 

Defense^Prior  Title  and  Possession. — 

Where,  in  trespass  for  entering  a  private 
burying  ground  and  removing  the  bodies 
and  monuments,  defendantsr  show  that 
they  were  the  owners  of  and  in  posses- 
sion of  the  premises  at  and  prior  to  the 
time  of  the  trespass,  and  that  the  bodies 
and  monuments  were  removed  in  good 
faith,  and  with  care  and  decency,  a  non- 
suit is  proper.  Bonham  r.  Loeb,  107  Ala. 
604,  18  So.  300. 

Pleading — C  o  m  p  1  a  in  t — Sufficiency  of 
Description. — A  complaint  in  trespass  for 
removing  the  body  of  plaintiffs  child 
from  a  burial-place,  describing  the  prem- 
ises as  a  burial  lot  in  a  graveyard  near  B., 


in  a  certain  county,  which  graveyard  is 
included  in  the  land  occupied  by  a  cer- 
tain company,  and  which  was  dedicated 
by  defendant  as  a  burying  ground,  is  good 
as  against  a  demurrer  that  the  lot  tres- 
passed on  is  not  described  with  sufficient 
accuracy.  Bessemer  Land  &  Improve- 
ment Co.  r.  Jenkins,  111  Ala.  135,  18  So. 
565. 

Evidence— Admissibility— Irrelevant  Is- 
sue.—In  an  action  for  removing  the  body 
of  plaintiff's  child  from  its  burying  place, 
evidence  of  whom  the  coffin  was  bought, 
the  cost  thereof,  and  the  amount  of  the 
funeral  expenses  is  immaterial,  it  not  be- 
ing pretended  that  defendant  knew  any-  • 
thing  about  the  funeral  or  burial,  and  the 
real  issue  being  the  rightful  possession  by 
plaintiff  of  the  soil  where  the  body  was 
buried.  Bessemer  Land  &  Improvement 
Co.  V.  Jenkins,  111  Ala.  135,  18  So. 
565. 

Sufficiency  of  Evidence — Possession. — 
That  plaintiff  erected  a  head  board  at  the 
grave  of  his  child,  put  tuft  around  it, 
planted  trees  at  the  head  and  foot  thereof, 
does  not  of  itself  show  rightful  posses- 
sion of  the  soil  and  consequent  right  to 
sue  for  removal  of  the  body.  Bessemer 
Land  &  Improvement  Co.  v,  Jenkins,  111 
Ala.  135,  18  So.  565,  67  L.  R.  A.  124. 

Instructions. — It  is  error  to  charge,  in 
an  action  for  the  removal  of  the  body  of 
plaintiff's  child  from  one  cemetery  to  an- 
other, that,  if  plaintiff  had  actual  posses- 
sion of  the  soil  where  the  body  was  bur- 
ied, he  was  entitled  to  recover,  where, 
though  defendant  removed  the  body  with- 
out the  knowledge  or  consent  of  plain- 
tiff, and  without  notice  to  him  to  remove 
it,  there  was  evidence  that  plaintiff  knew 
or  had  notice  that  defendant  had  discon- 
tinued the  old  cemetery,  and  parties  were 
requested  to  remove  their  dead  to  the 
new  cemetery  provided  by  defendant  in 
lieu  of  the  old.  Bassemer  Land  &  Im- 
provement Co-  V.  Jenkins,  111  Ala.  135,  18 
So.  565. 

Damages — Elements — Injuries  to  Feel- 
ings.— -In  an  action  of  trespass  to  recover 
damages  for  the  unlawful  removal  of 
plaintiffs  child  from  its  burial  place,  the 
injury  to  the  natural  feelings  of  the  plain- 
tiff may  be  considered,  by  the  jury,  in  es- 
timating the  damages.  Bessemer,  etc., 
Co.  V.  Jenkins,  111  Ala.  135,  18  So.  565. 
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Certainty. 

As  to  certainty  as  to  intention,  manner,  purpose,  parties,  pleadings,  findings  of 
court,  sentence,  verdict,  etc.,  see  the  particular  titles  throughout  this  work  wherein 
the  question  would  arise,  as,  for  instance,  as  to  certainty  as  to  amount  or  extent 
of  damages,  see  the  title  DAMAGES;  as  to  certainty  as  to  manner  of  executing  or 
as  to  the  purpose  of  charitable  gifts,  see  the  title  CHARITIES;  as  to  certainty  as 
to  parties,  see  the  titles  BILLS  AND  NOTES;  CONTRACTS;  PARTIES;  as  to 
certainty  of  allegations  in  pleading,  see  the  titles  EQUITY;   PLEADING;  etc. 


Certificate. 

See  the  particular  titles  throughout  this  work  wherein  the  various  certificates 
would  be  treated;  as,  for  instance,  as  to  certificate  by  physician  accompanying  proof 
of  death  under  insurance  policy,  see  the  title  INSURANCE;  as  to  certificate  of  cost, 
see  the  title  COSTS;  as  to  certificate  of  election,  see  the  title  ELECTIONS;  as  to 
certificate  of  deposit,  see  the  title  BANKS  AND  BANKING;  as  to  certificate  of 
notaries,  see  the  title  NOTARIES;  etc. 


Certificate  of  Acknowledgment. 

See  the  title  ACKNOWLEDGMENTS. 

Certificate  of  Authentication. 

See  the  titles  EVIDENCE;  RECORDS. 

Certificate  of  Clerk  in  Docketing  and  Dismissing  Causes. 

See  the  title  APPEAL  AND  ERROR. 


Certificate  of  Deposit. 

See  the  title  BANKS  AND  BANKING. 

Certificate  of  Division  of  Opinion. 

See  the  title  APPEAL  AND  ERROR. 

Certificate  of  Stock. 

See  the  title  BANKS  AND  BANKING;  CORPORATIONS. 

Certified  Check. 

See  the  title  BANKS  AND  BANKING;  BILLS  AND  NOTES. 

Certified  Copies. 

See  the  titles  EVIDENCE;  RECORDS. 
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CERTIORARI. 

Analysis. 
I.  Nature  and  Orounds. 

§     1.  Nature  and  Scope  of  Remedy  in  General. 
§    2.  Existence  of  Other  Remedy  in  General. 
§     3.  Existence  of  Remedy  by  Appeal  or  Writ  of  Error. 
•    §  3  (1)  In  General. 

§  3  (2)  Inadequacy  of  Remedy  by  Appeal  or  Writ  of  Error. 
§    4.  Loss  of  Right  to  Other  Remedy. 
§     5.  Discretion  as  to  Grant  of  Writ. 
§    6.  Decisions  and  Proceedings  of  Courts,  Judges,  and  Judicial  Officers. 

§     7.  Judicial  Nature  of  Proceedings  in  General. 

§    8.  Proceedings  Not  According  to  Course  of  Common  Law. 

§    9.  Courts  and  Other  Tribunals  Subject  to  Review. 

§  10.  Subject  Matter. 

§  U.  Finality  of  Determination. 

§  12.  Special  Proceedings. 

§  13.  Summary  Proceedings. 

§  14.  Acts  and  Proceedings  of  Public  Officers  and  Boards  and  Munici- 
palities. 
§  15.  Grounds  in  General. 
§  16.  Want  or  Excess  of  Jurisdiction. 
§  17.  Errors  and  Irregularities. 
§  18.  Defenses  and  Grounds  of  Opposition. 
§  19.  Right  of  Review. 

n.  Proceedings  and  Determination. 

§  20.  Jurisdiction. 

§  21.  Presentation  of  Objections  and  Exceptions  in  Original  Proceeding. 

§  22.  Parties. 

§  23.  Time  of  Taking  Proceedings. 

§  24.  Petition  or  Other  Application. 

§  25.  Bond  or  Other  Security,  and  Payment  of  Costs  and  Fees. 

§  26.  Allowance  and  Issuance  of  Writ. 

§  27.  Form  and  Requisites  of  Writ. 

§  28.  Service  of  Writ  or  Notice  of  Proceedings. 

§  29.  Supersedeas  or  Stay  of  Proceedings. 

§  30.  Return  and  Record. 

§  31.  Assignment  of  Errors. 

§  32.  Quashing  or  Dismissal. 

§  33.  Hearing  and  Rehearing. 

§  34.  Review. 

§  35.  Scope  and  Extent  in  General. 

§  36.  Mode  of  Review  and  Trial  de  Novo. 

§  37.  Presumptions. 
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§  38. 


Questions  of  Fact. 


§  39.  Determination  and  Disposition  of  Cause. 

§  40.  Appeal  or  Other  Proceedings  for  Review. 

§  41.  Costs. 

§  42.  Liabilities  on   Bonds. 

Cross  References. 

See  the  titles  APPEAL  AND  ERROR;  HABEAS  CORPUS;  MANDAMUS; 
PROHIBITION;  REVIEW. 

As  to  jurisdiction  of  courts,  see  the  title  COURTS.  As  substitute  for  bill  of  ex- 
ceptions, see  the  title  APPEAL  AND  ERROR.  As  to  bringing  up  record  on  appeal, 
see  the  titles  APPEAL  AND  ERROR;  CRIMINAL  LAW.  As  to  certiorari  to  jus- 
tices of  the  peace,  see  the  title  JUSTICES  OF  THE  PEACE. 


I.  NATURE  AND  GROUNDS. 

§  1.  Nature  and  Scope  of  Remedy  in  Gen- 
eraL 

At  common  law  "certiorari"  issued  out 
of  a  superior,  to  an  inferior,  court  to 
bring  up  the  record  to  determine  from 
an  inspection  thereof  whether  the  judg- 
ment of  the  inferior  court  was  erroneous 
or  without  authority.  Max  J.  Winkler 
Brokerage  Co.  v,  Courson,  49  So.  341, 
160  Ala.  374;  Ex  parte  Madison  Turnpike 
Co.,  62  Ala.  93,  94;  Alabama,  etc.,  R.  Co. 
V.  Christian,  82  Ala.  307,  1  So.  121;  Mem- 
phis, etc.,  R.  Co.  V.  Brannum,  96  Ala.  461, 
n  So.  468,  469;  Camden  v.  Bloch,  65  Ala. 
236;  Crowder  v.  Fletcher  &  Co.,  80  Ala. 
224;  Independent  Pub.  Co.  v.  American 
Press  Ass'n,  102  Ala.  475,  15  So.  947. 

"Certiorari"  was  an  original  writ  issu- 
ing out  of  chancery,  or  the  King's  Bench, 
commanding  agents  or  officers  of  in- 
ferior courts  to  return  the  record  of  a 
cause  pending  before  them,  so  as  to  give 
the  party  more  sure  and  speedy  justice. 
Cushman  r.  Commissioners*  Court  of 
Blount  County,  49  So.  311,  160  Ala.  227. 

"The  common-law  writ  of  certiorari  is  a 
common-law  proceeding,  not  provided  for 
by  statute."  Webb  r.  McPherson  &  Co., 
142  Ala.  540,  38  So.  1009,  1010. 

What  is  the  common-law  certiorari, 
and,  in  the  iabsence  of  statute,  what  relief 
can  be  granted  under  it?  It  is  not  a  writ 
of  right,  except  when  made  so  by  statute, 
or  when  issued  at  the  instance  of  the  sov- 
ereign power.  It  will  not  be  granted  un- 
less required  to  do  substantial  justice.  It 
does  not  lie  when  an  appeal,  writ  of  error, 
or  other  mode  of  review  is  given.  This 
writ  does  liot  lie  to  correct  mere  irregu- 
larities in  the.  proceedings  of  the  inferior 


jurisdictions.  Independent  Pub.  Co.  v, 
American  Press  Ass'n,  102  Ala.  475,  15  So. 
947,  949,  citing  City  Council  v.  Belser,  53 
Ala.  379. 

The  functions  of  the  common-law  cer- 
tiorari extend  alike  to  questions  of  juris- 
diction and  the  regularity  of  the  proceed- 
ings.   McAllilley  v,  Horton,  75  Ala.  491. 

The  common-law  writ  of  certiorari 
reaches  only  to  the  jurisdiction  of  the  sub- 
ordinate tribunal  and  the  regularity  of  its 
proceedings,  and  can  only  correct  errors 
of  law  apparent  on  the  face  of  the  record. 
N.  Felis  &  Co.  v.  Royal  Harness  &  Sad- 
dlery Co.,  54  So.  504,  170  Ala.  160. 

The  principal  office  of  the  common-law 
writ  of  certiorari  is  to  control  the  action 
of  an  inferior  tribunal  and  keep  it  within 
its  jurisdiction.  Cook  v.  Court  of  County 
Com'rs  of  Walker  County  (Ala.),  59  So. 
483. 

Under  Statute.— Code  1907,  §§  4864-4872, 
relating  to  certiorari  and  other  remedial 
writs,  does  not  provide  for  granting 
any  other  relief  than  that  recognized  by 
the  common-law.  Pitard  v,  McDowell,  6 
Ala.  App.  236,  60  So.  555. 

"Chapter  73  of  the  Code  of  1896  pro- 
vides how  certiorari  and  other  remedial 
writs  of  a  supervisory  nature  shall  be  ap- 
plied for  and  granted,  and  for  the  practice 
therein,  but  does  not  provide  for  granting 
any  other  relief  than  that  recognized  by 
the  common  law,  nor  does  it  authorize 
the  writ  in  any  additional  case.  On  the 
contrary,  §  2833  provides  particularly  that 
the  common  law  remains  the  same." 
Winkler  Brokerage  Co.  v.  Courson,  160 
Ala.  374,  49  So.  341,  342. 

The  object  of  the  writ  is  to  confine  in- 
ferior  tribunals   within   their  jurisdiction, 
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to  prevent  them  from  exercising  power 
not  delegated  to  them,  and  not  to  correct 
every  error  they  may  commit  in  executing 
the  powers  that  are  delegated.  Guscottz'. 
Roden,  112  Ala.  632,  21  So.  313,  314. 

Revisory  Remedy.— The  common-law 
writ  of  certiorari  is  a  revisory  remedy  only 
to  correct  errors  apparent  on  the  record, 
including  questions  of  jurisdiction,  as  well 
as  of  regularity  of  the  proceedings.  Adams 
v.  Troy,  1  Ala.  App.  544,  56  So.  82;  Lamar 
V.  Commissioners'  Court,  21  Ala.  772;  Ben- 
ton V.  Taylor,  46  Ala.  388,  389;  Crowderz'. 
Fletcher  &  Co.,  80  Ala.  219;  Alabama,  etc., 
R.  Co.  V.  Christian.  82  Ala.  307,  1  So.  121; 
Faust  V.  Huntsville,  83  Ala.  279,  3  So.  771; 
Independent  Pub.  Co.  r.  American  Press 
Ass'n,  102  Ala.  475,  15  So.  947;  Guscott  v. 
Roden.  112  Ala.  632,  21  So.  313,  314; 
Dean  v.  State,  63  Ala.  153. 

"The  common-law  writ  of  certiorari  is 
one  of  the  means  by  which  the  supervisory 
jurisdiction  of  superior  tribunals  is  ex- 
ercised over  inferior,  reaching  only  to 
the  jurisdiction  of  the  subordinate  tri- 
bunal and  the  regularity  of  its  proceed- 
ings. Camden  v.  Bloch,  65  Ala.  236;  Mc- 
Allilley  v,  Horton,  75  Ala.  491.  The  of- 
fice of  the  writ  is  to  correct  errors  of 
law  apparent  on  the  face  of  the  record.'* 
Felis  &  Co.  V.  Royal  Harness,  etc.,  Co., 
170  Ala.  160,  54  So.  504. 

Proceedings  by  certiorari  constitute 
nothing  more  nor  less  than  appeal  by  in- 
direction. Anniston  Loan,  etc.,  Co.  r. 
Stickney,  132  Ala.  587,  31  So.  465;  Wink- 
ler Brokerage  Co.  v.  Courson,  160  Ala. 
374,  49  So.  341,  342. 

Record  Brought    to  Appellate   Court.— 

The  only  effect  of  a  certiorari  is  to  bring 
up  the  record  of  the  proceedings  in  the 
court  below,  for  revision  in  the  appellate 
court.  The  appellate  court  must  decide 
the  case  on  the  record  alone.  Fore  v. 
Fore,  44  Ala.  478. 

Distinguished  from  Mandamus. — The 
office  of  a  "mandamus"  is  to  require  the 
lower  court  or  judge  to  act,  and  not  *'to 
correct  error  or  to  reverse  judicial  ac- 
tion," though  it  may  be  issued  to  enforce 
a  "clear  right,"  whereas,  in  a  proceeding 
by  certiorari,  errors  of  law  in  the  judicial 
action  of  the  lower  court  may  be  in- 
quired into  and  corrected.  Ex  parte 
Dickens,  162  Ala.  272,  50  So.  218,  221. 


Not  Concurrent  Remedy  with  Appeal — 
"In  practice,  a  certiorari  and  an  appeal 
are  not  regarded  as  concurrent  remedies 
for  the  revision,  or  rather,  a  trial  de  novo 
in  the  circuit  court,  of  causes  which  have 
been  decided  by  justices  of  the  peace." 
Washington  r.   Parker,  60  Ala.  447,  448. 

§  2.  Existence  of  Other  Remedy  in  Gen- 
eral 

A  writ  of  common-law  certiorari  can 
only  be  availed  of,  to  review  erroneous 
decisions  or  proceedings  of  inferior 
courts  or  tribunals,  in  cases  where  there 
is  no  other  available  remedy,  and  where 
otherwise  injustice  will  be  done.  Inde- 
pendent Pub.  Co.  V.  American  Press 
.Ass'n,  102  Ala.  475,  15  So.  947,  949,  citing 
Dean  v.  State,  63  Ala.  153. 

§  3.  Existence  of  Remedy  by  Appeal  or 
Writ  of  Error. 

§  3  (1)  In  General 

In  general,  certiorari  will  not  be 
frranted  in  cases  where  the  party  seeking 
it  has  an  adequate  remedy  by  appeal.  Ex 
parte  Dickens,  50  So.  218,  162  Ala.  272; 
Hines  v.  Tribble,  4  Ala.  App.  237,  57  So. 
265;  Lawler  v.  Lyness,  112  Ala.  386,  20 
So.  574;  Independent  Pub.  Co.  r,  Ameri- 
can Press  Ass'n,  102  Ala.  475,  15  So.  947; 
Montgomery  County  v.  Southern  Cotton- 
Oil  Co.,  124  Ala.  523,  27  So.  306,  307; 
Memphis,  etc.,  R.  Co.  z\  Brannum,  96  -A.la, 
461,  11  So.  468;  Decatur  v.  Brock,  170  Ala. 
149,  54  So.  209,  212;  Washington  v,  Parker. 
60  Ala.  447;  Grantham  v.  Payne,  77  Ala. 
584:  Wright  v.  Hurt,  92  Ala.  591,  9  So.  386; 
Guscott  V.  Roden,  112  Ala.  632,  21  So.  313; 
Smith  V,  Atlanta  Guano  Co.,  132  Ala.  586, 
31  So.  490;  Weaver  v.  State,  39  Ala.  535; 
Dean  v.  State,  63  Ala.  153;  Ex  parte  How- 
ard-Harrison Iron  Co.,  30  Ala.  185,  30  So. 
400,  401;  Bryant  v,  Stearns,  16  Ala.  302; 
Benton  v.  Taylor,  46  Ala.  388;  Crowder  i\ 
Fletcher  &  Co.,  80  Ala.  219;  Faust  v, 
Huntsville,  83  Ala.  279,  3  So.  771;  Ala- 
bama, etc.,  R.  Co.  V.  Christian,  82  Ala.  307, 
1  So.  121.  See  the  title  APPE.A.L  AND 
ERROR. 

Appeal  and  not  certiorari,  is  the  proper 
remedy  to  correct  the  court's  error  in 
entering  a  judgment  by  default,  instead 
of  judgment  nil  dicit,  while  demurrers  to 
ihe  complaint  were  on  file.  Endowment 
Department  of  District  Grand  Lodge  No. 
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23,  of  Alabama,  G.  U.  O.  O.  V.  v.  Harvey, 
6  Ala.  App.  239,  60  So.  602. 

In  civil  actions,  when  the  remedy  by 
appeal  affords  full  and  complete  redress, 
certiorari  will  not  lie,  and  the  party  must 
resort  to  the  remedy  afforded  by  appeal; 
when  the  remedy  by  appeal  is  inadequate, 
then  the  common-law  writ  of  certiorari 
may  be  resorted  to.  Lawler  v,  Lyness,  112 
Ala.  386,  20  So.  574,  citing  Independent 
Pub.  Co.  V,  American  Press  Ass'n.  102 
Ala.  475,  15  So.  947. 

Where  the  circuit  court,  on  appeal  from 
a  judgment  of  the  commissioners*  court 
raising  a  tax  assessment,  affirms  such 
judgment,  and  in  addition  renders  judg- 
ment for  the  taxes  due  on  the  raised  valua- 
tion, the  error  involved  in  rendering  such 
additional  judgment  was  not  reviewable 
by  certiorari,  since  the  taxpayer  had  an 
adequate  remedy  by  appeal.  Ex  parte 
Howard-Harrison  Iron  Co.,  30  So.  400, 
130  Ala.  185. 

'*The  right  to  remove  by  certiorari  is 
not  by  statute  expressly  confined  to  cases 
in  which  the  right  of  appeal  has  been  lost; 
and  it  would  be  in  contravention  of  the 
well-defined  policy  to  expedite  the  trial 
of  such  causes  on  the  merits,  to  repudiate 
them,  when  introduced  by  certiorari,  be- 
cause it  appears  the  right  of  appeal  was 
existing.  An  appeal  is  the  more  conven- 
ient remedy,  more  often  resorted  to,  and 
therefore,  in  practice,  has  been  regarded 
as  primary,  and  not  as  concurrent  with 
certiorari.  If  the  circuit  court  was  right 
in  repudiating  the  cause,  the  result  would 
be,  that  on  the  rendition  of  its  judgment, 
the  appellant  could  immediately  sue  out  a 
certiorari,  and  present  the  case  by  the 
same  remedy,  and  in  the  same  mode  the 
court  repudiated."  Washington  v.  Parker, 
60  Ala.  447,  448. 

Under  Statute— Under  Code  1896,  §  488, 
providing  that  cases  brought  to  the  cir- 
cuit court  from  justices*  courts  by  appeal 
or  certiorari  shall  be  tried  de  novo,  certio- 
rari will  lie  where  an  appeal  would  lie! 
Winkler  r.  Brokerage  Co.  v.  Courson,  160 
Ala.  374,  49  So.  341. 

Code  1896,  c.  73,  providing  for  the  issu- 
ance of  certiorari  and  other  supervisory 
writs,  §  2833  of  which  provides  that  the 
common  law  shall  remain  the  same  and 
that  the  intent  of  the  chapter  is  to  give  a 
plain,  more    speedy,    and    less    expensive, 


remedy  in  cases  to  which  it  applies,  does 
not  authorize  certiorari  to  take  the  place 
of  an  appeal.  Max  J.  Winkler  Brokerage 
Co.  V.   Courson,   49    So.   341,  160   Ala.  374. 

§  3  (2)  Inadequacy  of  Remedy  by  Appeal 
or  Writ  of  Error. 

The  appeal  must  be  adequate  to  correct 
or  remedy  the  wrong  or  defect.  Inde- 
pendent Pub.  Co.  V,  American  Press  Ass'n, 
102  Ala.  475,  15  So.  947;  Decatur  v.  Brock, 
170  Ala.  149,  54  So.  209,  212. 

Person  Not  Party  to  Judgment. — 
Where  a  creditor,  whose  claim  is  rejected 
at  the  final  settlement  of  an  insolvent  es- 
tate of  a  deceased  person,  can  not  appeal 
because  he  is  not  a  party  to  the  final  de- 
cree, his  remedy  is  by  certiorari.  Stout  r. 
Ward,  10  Ala.  628. 

*'In  Cawthorne  v.  Weisinger,  6  Ala.  714, 
we  held,  a  writ  of  error  could  be  prose- 
cuted only  by  the  parties  to  the  decree, 
and  that  the  remedy  of  a  creditor,  whose 
claim  is  rejected,  is  by  certiorari  from  the 
circuit  court.  To  the  same  effect  is  Gra- 
ham V.  Abercrombie,  8  Ala.  557,  where  the 
same  doctrine  was  held  with  reference  to 
one  claiming  a  right  as  distributee."  Stout, 
etc.,  Co.  V.  Ward,  10  Ala.  628,  630.  See 
McRae  v,  Pegues,  4  Ala.  158;  Fowler  v. 
Trewhit,  10  Ala.  622,  623. 

One  not  a  party  to  a  proceeding  in  the 
county  court  on  a  petition  for  admeasure- 
ment of  dower  can  not  prosecute  error; 
hence  certiorari  lies  for  a  review.  Earle 
V.  Juzan,  7  Ala.  474. 

§  4.  Loss  of  Right  to  Other  Remedy. 

**When  the  appeal  is  lost  by  the  lapse  of 
time,  as  it  was  lost  in  this  case,  it  has 
been  said  by  this  court  that  a  certiorari 
should  not  be  awarded,  unless  the  peti- 
tion averred  good  reason  for  the  failure 
to  appeal  within  the  time  prescribed  by 
the  statute.  Wright  v.  Gray,  20  Ala.  363. 
But.  if  granted  without  such  averment, 
the  cause  can  not  be  repudiated  by  the 
court  to  which  the  writ  is  returnable. 
Casey  v,  Briant,  1  Stew.  &  P.  51;  Wright 
r.  Gray,  20  Ala.  363;  Van  Eppes  r.  Smith,  21 
Ala.  317;  Washington  r.  Parker,  60  Ala. 
447."  Guscott  V.  Roden,  112  Ala.  632,  21 
So.  313,  314. 

If  an  appeal  is  unavoidable  lost,  certio- 
rari may  be  granted  as  a  substitute.  Boyn- 
ton  z\  Nelson,  46  Ala.  501. 
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When  the  grant  of  an  appeal  is  refused, 
certiorari  lies.    Ex  parte  Grant,  53  Ala.  16. 

The  refusal  of  the  justice  to  grant  the 
appeal  and  supersedeas,  in  this  case,  is  a 
denial  of  justice,  and  the  probate  judge, 
upon  proper  application  to  him,  may  issue 
a  writ  of  certiorari  upon  the  execution  of 
proper  bonds,  to  remove  the  cause  to  the 
circuit  court,  and  along  with  it  may  cause 
a  writ  of  supersedeas  to  go  to  the  sheriff, 
commanding  him  to  desist  from  the  execu- 
tion of  the  justice's  judgment,  and  to  re- 
store possession  of  the  premises.  Ex 
parte  Grant,  53  Ala.  15. 

§  5.  Discretion  as  to  Grant  of  Writ 

Certiorari  will  not  be  granted  to  correct 
errors  which  are  not  prejudicial  to  the 
party  complaining,  or  the  annulment  of 
orders  which  are  merely  extrajudicial  and 
incapable  of  legal  injury.  Ex  parte  Stro- 
bach,  49  Ala.  443. 

The  writ  of  common-law  certiorari  is 
not  a  writ  of  right,  but  is  addressed  to  the 
sound  discretion  of  the  judge  or  court. 
Wright  V.  Court  of  County  CommVs 
(Ala.),  61   So.  918. 

§  6.  Decisions  and  Proceedings  of  Courts, 
Judges,  and  Judicial  Officers. 

§  7.  Judicial  Nature  of  Proceedings 

in  General. 

Certiorari  lies  to  review  the  acts  and 
proceedings  of  any  one  exercising  legal 
authority  and  pronouncing  judgments  or 
sentences,  or  decrees  in  the  nature  of 
judgments,  if  there  be  no  other  remedy 
provided  by  law  by  which  their  acts  or 
judgments  can  be  reviewed.  Bryant  v, 
Stearns,  16  Ala.  302,  308. 

Eztra-Judidal  Order. — An  order  of  the 
court  restricting  the  number  of  bailiffs  that 
shall  be  employed  to  attend  the  sessions 
of  the  court  is  extra-judicial,  and  an 
improper  interference  with  the  discretion 
which  is  by  law  reposed  in  the  sheriff; 
hence  certiorari  does  not  lie  to  review  such 
order.    Ex  parte  Strobach,  49  Ala.  443. 

§  8.  Proceedings  Not  According  to 

Course  of  Common  Law. 

Where  the  statute  authorizing  a  pro- 
ceeding makes  no  provision  for  review, 
certiorari  may  be  maintained  for  that  pur- 
pose. Appling  r.  Bailey,  44  Ala.  333; 
Miller  v.  Jones,  80  Ala.  89. 

Where  a  new  jurisdiction  is  created  by 


statute,  and  the  court  or  judge  exercising 
it  proceeds  in  a  summary  method,  or  in  a 
new  course  different  from  the  common 
law,  certiorari  lies.  Ex  parte  Tarlton,  2 
Ala.  35. 

§  9. Courts  and  Other  Tribunals  Sub- 
ject to  Review. 

Probate  Court— Certiorari,  rather  than 
error,  lies  to  the  probate  or  orphans'  court 
from  the  general  court.  McCulley  v,  Cun- 
ningham, 96  Ala.  583,  11  So.  694. 

In  cases  where  no  provision  is  made,  by 
law,  for  an  appeal  from  the  judgment  of 
a  probate  court,  the  proceedings  in  such 
court  may  be  brought  up  for  review  by 
certiorari.  Ex  parte  Boynton,  44  Ala.  261; 
Appling  V.  Bailey,  44  Ala.  333. 

For  defects  of  law  appearing  on  the  face 
of  proceedings  under  Code,  §§  3184-3206, 
empowering  the  judge  of  probate  to  au- 
thorize the  erection  of  dams  for  water 
mills,  the  only  remedy  is  by  certiorari. 
McCulley  r.  Cunningham,  96  Ala.  583,  11 
So.  694. 

Certiorari  is  a  proper  remedy  to  remove, 
for  revision,  a  cause  from  the  probate  to 
Ihe  appellate  court,  where  the  order,  de- 
cree, or  proceeding,  complained  ol,  is 
claimed  to  be  void.  Ex  parte  Boynton,  44 
Ala.  261. 

"Ex  parte  Henderson,  43  Ala.  392,  is  an- 
tagonistic to  this  decision,  but  it  is  based 
upon  authorities  which  do  not  sustain  the 
proposition,  that  this  court  can  not  by  cer- 
tiorari take  jurisdiction  of  this  case."  Ex 
parte  Boynton,  44  Ala.  261,  262. 

**Ex  parte  Simonton,  9  Port.  383,  was  a 
case  of  application  to  the  supreme  court 
in  the  first  instance  for  a  writ  of  habeas 
corpus.'*  Ex  parte  Boynton,  44  Ala.  261, 
263. 

Mayor's  Court. — When  the  charter  of  a 
municipal  corporation  does  not  provide 
for  an  appeal  from  the  judgment  of  the 
mayor  or  intendant,  in  a  quasi-criminal 
proceeding  for  the  violation  of  a  munic- 
ipal ordinance,  the  common-law  writ  of 
certiorari,  from  the  circuit  court,  is  the 
appropriate  remedy  to  revise  such  pro- 
ceedings. Camden  v.  Block,  65  Ala.  236, 
cited  in  Stanfill  v.  Court  of  County  Rev- 
enue, 80  Ala.  287,  290. 

Commissioners'  Court.— Certiorari  is 
the  proper  mode  for  the  removal  of  a 
cause  from  a  court  of  revenue  and  roads 
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to  the  superior  tribunal.  Ex  parte  Tarl- 
ton,  2  Ala.  35. 

No  mode  of  review  having  been  spe- 
cially provided,  certiorari  is  the  proper 
remedy  to  review  questions  of  jurisdic- 
tion and  regularity  of  proceedings  in  the 
court  of  county  revenue.  Stanfill  v.  Dal- 
las County  Court  of  Revenue,  80  Ala.  287. 

Same— Lajring  Out  and  Altering  Roads. 
— A  certiorari  does  not  lie  to  review  the 
sentence  of  the  commissioners'  court,  re- 
fusincr  to  establish  a  private  road.  Brooks 
V,  Kirby,  19  Ala.  72,  cited  in  Withers  v, 
Posey,  36  Ala.  252.  260:  Steele  v.  County 
Comm'rs,  83  Ala.  304,  3  So.  761. 

"If  the  commissioners'  court  proceeds  to 
lay  out  a  road  to  the  injury  of  a  party,  the 
person  so  aggrieved  has  his  remedy  by 
certiorari  to  the  circuit  court,  and  by  writ 
of  error  from  that  court  to  this.  Commis- 
sioners V.  Thompson,  15  Ala.  134;  Barnett 
V.  State,  15  Ala.  829."  Brooks  v,  Kirby,  19 
Ala.  72,  74. 

"When  the  court  of  county  commission- 
ers proceeds  to  open  and  lay  out  a  road 
to  the  injury  of  a  party,  he  has  his  remedy 
by  certiorari  to  the  circuit  court,  and  by 
appeal  to  this  court;  but  a  certiorari  will 
not  lie  to  review  the  judgment  of  the  court 
of  county  commissioners  dismissing  an 
application  to  establish  a  private  road  on 
the  ground  that  there  is  no  constitutional 
authority  to  establish  such  road  over  the 
land  of  another  without  the  consent  of 
the  owner.  Brooks  r.  Kirby,  19  Ala.  72." 
Steele  v.  County  Comm'rs,  83  Ala.  304,  3 
So.  761,  763. 

"The  establishment  of  a  private  road 
rests  largely  in  the  discretion  of  the  court 
by  certiorari.  Commissioners  Court  v. 
Hearne,  59  Ala.  371.  In  a  case  like  the 
present  the  remedy  is  by  mandamus  from 
the  circuit  court  to  compel  the  court  of 
county  commissioners  to  vacate  and  an- 
nul the  order  of  dismissal,  and  to  pro- 
ceed and  determine  the  matter.  Ex  parte 
Lowe,  20  Ala.  330;  Ex  parte  Cresswell,  60 
Ala,  378."  Steele  v.  County  Comm'rs,  83 
Ala.  304,  3  So.  761,  763. 

A  judge  of  the  circuit  court  has  the 
power  to  grant  a  writ  of  certiorari,  re- 
turnable to  said  court,  to  correct  the  er- 
rors of  the  commissioners'  court  of  roads 
and  revenue,  in  altering  and  changing  a 
public  road,  and  to  take  cognizance 
thereof.    Barnett  v.  State,  15  Ala.  829. 


Same— Care  for  Poor  Persons. — Cer- 
tiorari does  not  lie  to  review  the  proceed- 
ings of  the  county  commissioners  appoint- 
ing an  agent  to  supply  indigent  persons 
with  provisions,  to  be  paid  from  the 
county  treasury.  Benton  v,  Taylor,  46 
Ala.  388. 

Same— Preventing  Stock  Running  at 
Large. — Certiorari  is  the  proper  remedy 
to  review  the  action  of  the  commissioners' 
court  in  prohibiting  stock  from  running  at 
large  pursuant  to  a  void  election,  where 
no  statutory  method  of  review  is  provided, 
although  the  statute  authorizes  a  contest 
of  the  election.  Commissioners'  Court  of 
Blount  County  v,  Johnson,  39  So.  910,  145 
Ala.  553;  Commissioners'  Court  of  Blount 
County  r.  Whitley,  39  So.  911,  145  Ala. 
668. 

Certiorari  is  the  proper  remedy  for  at- 
tacking an  order  of  the  commissioners' 
court  establishing  a  stock  law  district  un- 
der Acts  1894-95,  p.  749,  on  the  ground 
that  the  order  is  void  on  its  face;  such 
court,  in  the  exercise  of  the  power  con- 
ferred on  it  by  the  act,  being  a  court  of 
limited  jurisdiction,  so  that  to  uphold  its 
proceedings  thereunder  its  records  must 
affirmatively  show  existence  of  the  facts 
on  which  its  jurisdiction  or  authority  to 
act  rests.  Mayfield  v.  Court  of  County 
Com'rs  of  Tuscaloosa  County,  41  So.  932, 
148  Ala.  548. 

Where  the  record  showed  that  a  peti- 
tion containing  the  names  of  a  large  num- 
ber of  landowners  was  filed  in  the  court . 
of  county  commissioners,  and  that  a  sum 
of  money  was  deposited  to  defray  the  ex- 
penses of  the  election,  and  recited  that 
the  court  found  such  landowners  to  con- 
stitute a  majority  of  the  freeholders  of 
that  section  and  ordered  the  holding  of 
an  election  to  ascertain  whether  the  elect- 
ors desired  to  establish  a  stock-law  dis- 
trict, those  facts,  in  view  of  Code  1907, 
§  3312,  providing  that  the  commissioners* 
court  possesses  original  and  unlimited 
jurisdiction  in  relation  to  the  establish- 
ment of  stock-law  districts,  are  sufficient 
to  establish  the  jurisdiction  of  the  court 
as  against  attack  by  certiorari.  Cook  v. 
Court  of  County  Comm'rs  (Ala.),  59  So. 
483. 

Same— Requiring  Bond  of  Officer. — 
Where  the  record  of  the  proceedings  of 
a  county  court  of  revenue,  declaring  the 
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bond  of  a  county  officer  insufficient,  and 
requiring  him  to  give  a  new  one,  fails 
to  show  a  compliance  with  legal  require- 
ments, they  may  be  removed  by  certiorari 
into  the  circuit  court,  and  there  quashed. 
Ex  parte  Boothe,  64  Ala.  312. 

§  10. Subject  Matter. 

Merits  of  Case.— While,  originally,  cer- 
tiorari was  only  available  to  review  ques- 
tions of  jurisdiction,  it  may  now  be  used 
to  determine  legal  questions  affecting  the 
merits  of  the  cause.  Ex  parte  Dickens, 
162  Ala.  272,  50  So.  218. 

Questions  of  Fact.— In  the  absence  of 
statute,  the  supreme  court  can  not  re- 
view determinations  of  inferior  tribunals 
on  questions  of  fact  on  certiorari.  Ex 
parte  Dickens,  162  Ala.  272,  50  So.  218. 

•*A  contest  of  an  election  is,  in  its  na- 
ture, judicial.  'When  an  inferior  court  or 
tribunal  assumes  jurisdiction  of  a  sub- 
ject matter,  and  pronounces  judgment,  in 
a  matter  over  which  it  has  no  jurisdic- 
tion, and  the  law  provides  no  appeal  from 
such  judgment,  the  common-law  writ  of 
certiorari  is  the  appropriate  remedy,  to 
correct  his  errors,  and  vacate  and  quash 
the  proceedings."  Clarke  v.  Jack,  60  Ala. 
271,  280. 

Partition. — Certiorari  is  the  only  process 
by  which  to  review  a  proceeding  under 
Act  1803  for  partition.  Bryant  v.  Stearns, 
16  Ala.  302. 

Distribution  of  Estate.— The  remedy  for 
a  refusal  of  the  orphans*  court  to  enter- 
tain a  petition  for  a  share  in  the  distribu- 
tion of  an  estate  is  by  certiorari  to  the 
circuit  court,  and  not  by  a  writ  of  error. 
Fowler  v,  Trewhit,  10  Ala.  622. 

Where  the  petition  of  administrators 
claiming  distribution  as  the  representa- 
tives of  a  distributee  is  dismissed,  and  the 
final  settlement  in  the  orphans'  court  is 
made  with  other  parties,  the  proper  mode 
to  revise  the  proceedings  rejecting  the 
claim  is  by  certiorari,  and  not  a  writ  of 
error.  Graham  v.  Abercrombie,  8  Ala. 
552,  cited  in  Parks  v,  Stonum,  8  Ala.  752; 
Harrison  v.  Harrison,  9  Ala.  470;  Brazeale 
V.  Brazeale,  9  Ala.  491;  Fowler  v.  Trewhit, 
10  Ala.  622;  Stout,  etc.,  Co.  v.  Ward,  10 
Ala.  628;  Childress  v.  Bennett.  10  Ala. 
751;  Ward  v.  Gates,  42  Ala.  225. 

Admeasurement  of  Dower. — ^The  proper 
remedy  for  reviewing  the  judgment  of  the 
county    court    in    the    admeasurement    of 


dower  is  by  certiorari  issued  by  the  cir- 
cuit court.     Earle  r.  Juzan,  7  Ala.  474. 

Compelling  Officer  to  Give  Bond. — Pro- 
ceedings before  a  circuit  judge  or  a  chan- 
cellor, under  Act  March  17,  1875,  to  re- 
quire a  county  official  to  execute  a  new 
bond,  can  be  revised  only  by  certiorari 
from  the  supreme  court.  Ex  parte  Buck- 
ley, 53  Ala.  42,  cited  in  Crowder  v,  Fletcher 
&  Co.,  80  Ala.  219,  224;  Alabama,  etc.,  R. 
Co.  V,  Christian,  82  Ala.  307,  1  So.  121. 

Removal  of  Executor. — An  order  of  the 
probate  court  removing  an  executor  from 
office  may  be  reviewed  on  certiorari.  Ex 
parte  Boynton,  44  Ala.  261;  Appling  v, 
Bailey,  44  Ala.  333. 

Removal  of  Assignee  in  Bankruptcy. — 
As  no  appeal  is  provided  by  law  from  the 
action  of  the  probate  court,  overruling  a 
motion  to  make  the  assignee  in  bank- 
ruptcy of  a  removed  executor  a  party  to 
the  final  settlement  of  his  accounts,  and 
to  render  a  decree  in  favor  of  the  assignee 
for  the  amount  due  the  bankrupt  by  the 
estate,  a  writ  of  certiorari  and  not  man- 
damus is  the  remedy  to  revise  such  ac- 
tion.   Appling  V.  Bailey,  44  Ala.  333. 

§11. Finality  of  Determination. 

Prior  to  Act  February  9,  1843,  provid- 
ing redress  for  the  parties  injured  in  the 
settlement  of  an  insolvent  estate,  the  rem- 
edy of  a  creditor  whose  claim  was  rejected 
at  the  final  settlement  of  an  insolvent  es- 
tate, commenced  prior  to  1843,  who  was 
not  a  party  to  the  final  decree,  was  by 
certiorari  from  the  circuit  court.  Stout 
V,  Ward,  10  Ala.  628. 

A  writ  of  error  can  not  be  prosecuted 
upon  the  settlement  of  an  insolvent  es- 
tate, until  a  final  decree  ig  made,  but  any 
creditor  who  may  conceive  himself  in- 
jured by  a  rejection  of  his  claim,  may,  by 
certiorari  remove  the  record  into  the  cir- 
cuit court,  and  have  the  question  recon- 
sidered; and  for  the  improper  admission 
of  a  claim,  the  remaining  creditors  may 
also  seek  redress  in  the  same  mode.  Caw- 
thorne  v.  Weisinger,  6  Ala.  714,  cited  in 
Askew  V.  Weissinger,  6  Ala.  907;  Earle  v. 
Juzan,  7  Ala.  474;  Martin  v.  Baldwin,  7 
Ala.  923;  Graham  v.  Abercrombie,  8  Ala. 
552,  557;  Stout,  etc.,  Co.  v.  Ward,  10  Ala. 
628;  Ex  parte  Boynton,  44  Ala.  261;  Pin- 
ney  v,  Williams,  69  Ala.  311. 
§  12.  «—  Special  Proceedings. 

Garnishment. — Certiorari   is  the  proper 
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remedy  to  review  a  final  judgment  against 
a  garnishee  confirming  a  void  judgment 
nisi.  Ex  parte  National  Lumber  Mfg. 
Co.,  41  So.  10.  146  Ala.  600. 

"That  the  common-law  writ  of  cer- 
tiorari in  such  a  case  is  the  proper  rem- 
edy, see  Beach  v.  Lavender  Bros.,  138  Ala. 
406,  35  So.  352."  Ex  parte  National  Lum- 
ber Mfg.  Co.,  146  Ala.  600,  41  So.  10,  11. 

Insolvency. — See  ante,  "Finality  of  De- 
termination," §  11. 

A  creditor  who  may  conceive  himself 
injured  by  a  rejection  of  his  claim  in  the 
settlement  of  an  insolvent  estate  niay  re- 
move the  question  by  certiorari  to  the 
circuit  court  for  reconsideration.  Caw- 
thorne  %\  Weisinger,  6  Ala.  714. 

Partition  Proceedings. — A  proceeding 
under  the  act  of  1803  for  partition  is  not 
such  a  judgment,  sentence  or  decree,  as 
will  sustain  a  writ  of  error.  Certiorari  is 
the  only  process  by  which  it  can  be 
brought  under  review.  Bryant  v,  Stearns, 
16  Ala.  302,  cited  in  McKimmey  v,  Mc- 
Kimmey,  52  Ala.  102;  Independent  Pub. 
Co.  r.  American  Press  Ass'n,  102  Ala. 
475,    15   So.  947. 

Trial  of  Right  of  Property.— A  judg- 
ment rendered  on  a  trial  of  the  right  of 
property,  before  a  justice  of  the  peace, 
may  be  removed  by  certiorari  to  the 
county  court.  Gregg  v,  Hinson,  9  Port. 
631;  Cullum  v.  Smith,  6  Ala.  625;  Thomp- 
son t'.   Evans,   12   Ala.  588. 

§  13.  Summary  Proceedings. 

That  a  proceeding  by  certiorari  and  su- 
persedeas is  the  appropriate  remedy  to 
quash  a  summary  execution,  issued  on  a 
forthcoming  bond,  illegally  returned  by 
a  sheriff  or  constable  as  forfeited,  is  well 
settled.  Cobb  v.  Thompson,  87  Ala.  381, 
6  So.  373,  374,  citing  Rhodes  v.  Smith.  66 
Ala.  174;  3  Brick.  Dig.,  p.  755,  §§  1-13; 
Gravett  v.  Malone,  54  Ala.  19;  Dunlap  v, 
Clements,  18  Ala.  778;  Crenshaw  v.  Hardy, 
3  Ala.  653. 

"An  appeal  from  the  justice's  judgment, 
on  his  refusal  to  quash  the  execution, 
would  clearly  furnish  no  adequate  rem- 
edy. The  trial  in  the  circuit  court  would 
be  de  novo  on  the  merits  of  the  whole 
case,  and  would  not  reach  any  alleged 
defect  in  the  forthcoming  bond,  or  de- 
termine its  character  as  a  statutory  or 
common-law  undertaking."  Cobb  v, 
Thompson,  87  Ala.  381,  6  So.  373,  374. 


§  14.  Acts  and  Proceedings  of  Public  Of- 
ficers and  Boards  and  Municipalities. 

Certiorari  from  the  circuit  court  is  the 
only  proper  remedy  for  the  revision  of 
judgments  of  municipal  officers  against 
those  charged  with  the  violation  of  the 
ordinances  of  the  corporation,  where  the 
charter  of  the  corporation  provides  no 
other  remedy.  Montgomery  v,  Belser,  53 
Ala.  379. 

Ultra  Vires  Act  of  Municipal  Authori- 
ties.— "The  rule  has  long  been  settled  in 
this  state  that  a  writ  of  certiorari  will  lie, 
in  a  proper  case,  to  the  circuit  court  to 
review  the  proceedings  of  municipal  cor- 
porations, where  they  are  charged  with 
exceeding  their  chartered  powers,  or  with 
violating  any  law  or  ordinance  under 
which  they  have  undertaken  to  act.  Ex 
parte  Tarlton,  2  Ala.  35;  Marion  v.  Chand- 
ler, 6  Ala.  899;  City  Council  v,  Belser,  53 
Ala.  379.*'  Faust  v.  Hunts ville,  83  Ala, 
279,  3  So.  771,  772. 

But  the  writ  will  not  be  entertained  if 
an  adequate  remedy  by  appeal  be  given 
by  the  city  charter,  or  otherwise  by 
statute;  or  any  other  specific  mode  of  re- 
view be  provided.  This  is  the  rule  ap- 
plicable to  writs  of  certiorari  generally, 
as  well  as  to  those  of  the  class  now  be- 
fore us,  seeking  to  review  the  action  of 
a  city  council  in  laying  out  or  construct- 
ing streets  under  the  authority  of  their 
charter.  City  Council  v,  Belser,  53  Ala. 
379;  Benton  r.  Taylor,  46  Ala.  388;  Ala- 
bama, etc.,  R.  Co.  V.  Christian,  82  Ala.  307, 
1  So.  121;  Faust  r.  Huntsville,  83  Ala. 
279,  3  So.  771,  772. 

Proceeding  under  Void  Ordinance. — 
Under  Const.  Ala.  1868.  art.  13,  §  5.  pro- 
viding that  "no  right  of  way  shall  be  ap- 
propriated to  the  use  of  any  corporation 
until  full  compensation  therefor  be  first 
made  *  *  *  to  the  owner,  irrespective  of 
any  benefit  from  any  improvement  by 
such  corporation,  which  compensation 
shall  be  ascertained  by  a  jury  of  twelve 
men,  in  a  court  of  record,  as  prescribed 
by  law,"  a  section  of  a  city  charter 
granted  while  this  law  was  in  force,  and 
providing  that  commissioners  or  viewers, 
appointed  by  the  mayor,  shall  assess  dam- 
ages sustained  by  owners  of  land  by  the 
opening  of  streets  thereon,  **taking  into 
consideration  the  benefit  to  said  land  re- 
sulting therefrom,"  is  void;  and  certiorari 
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will  lie  to  the  circuit  court  to  review  the 
proceedings  of  the  corporate  authorities 
in  laying  out  a  street,  there  being  no  other 
adequate  remedy,  although  the  void  sec- 
tion also  provides  for  an  appeal  from  their 
decision.     Faust  r,  Huntsville,  83  Ala.  279, 

3  So.  771. 

Assessment  of  Taxes.— Though  Laws 
1907,  p.  304,  §  12,  gives  property  owners 
a  right  of  appeal  from  an  assessment  for 
a  public  improvement,  where  the  assess- 
ment complained  of  is  void,  certiorari  is 
the  proper  remedy  to  review  the  record 
and  quash  or  vacate  the  judgment,  order, 
or  decree.  Decatur  v.  Brock,  170  Ala.  149, 
54  So.  209. 

Commissioners'  Court. — See  ante, 
''Courts  and  Other  Tribunals  Subject  to 
Review,"  §  9. 

§  15.  Grounds  in  GeneraL 

Matters  Not  of  Record. — Questions  re- 
lating to  certain  clauses  of  a  paving  con- 
tract and  the  extension  of  time  for  the 
completion  of  the  work  are  not  questions 
of  record  or  jurisdiction  to  be  reviewed 
by  a  common-law  certiorari  to  review  an 
assessment  therefor,  especially  in  view  of 
Laws  1907,  p.  304,  |  12,  giving  a  right 
of  appeal.  Decatur  v.  Brock,  170  Ala. 
149,  54  So.  209. 

Matters  Arising  after  Judgment. — In 
Bobo  V.  Thompson,  3  Stew.  &  P.  385,  fol- 
lowed in  Wheelock  v.  Wright,  4  Stew.  & 
P.  163,  it  was  decided  that  a  petition  for  a 
certiorari,  which  relies  upon  matters  oc- 
curring subsequent  to  the  judgment  by  a 
justice  of  the  peace,  ought  not  to  be 
granted,  and  if  granted  should  be  dis- 
missed. See  Gray  v.  Dennis,  3  Ala.  716, 
717;  Mason  v.  Moore,  12  Ala.  578. 

But  the  election  of  a  plaintiff,  to  file  a 
statement  in  such  case,  and  proceed  to 
trial  upon  his  original  cause  of  action, 
after  a  motion  to  dismiss  the  certiorari 
has  failed,  is  a  waiver  of  his  right  to  such 
dismissal,  in  error.    Wheelock  v.  Wright, 

4  Stew.  &  P.  163. 

Power  of  Attorney  to  Confess  Judg- 
ment.— Where  the  record  of  the  trial 
court  showed  that  an  attorney  in  fact  had 
authority  to  confess  judgment  for  de- 
fendant, the  judgment  was  valid  between 
the  parties  and  could  not  be  set  aside  by 
any  ex  parte  proceedings  without  judicial 
investigation,  because  of  matters  without 
the    record,    so    that    statutory    certiorari 


would  not  lie  to  vacate  it  on  the  ground 
that  the  attorney  had  no  authority  to  con- 
fess judgment.  Max  J.  Winkler  Broker- 
age Co.  V.  Courson,  49  So.  341,  160  Ala. 
374. 

As  to  certiorari  to  review  judgment  by 
confession,  see  ante,  "Grounds  in  Gen- 
eral," §  15. 

§  16.  Want  or  Excess  of  Jurisdiction. 

"The  functions  of  the  writ  of  certiorari 
at  common  law  extended  to  questions  of 
the  jurisdiction  of  the  inferior  tribu- 
nal, as  well  as  the  regularity  of  the 
proceedings.  Dean  v.  State,  63  Ala. 
153;  Miller  v.  Jones,  80  Ala.  89;  McCul- 
ley  V.  Cunningham,  96  Ala.  583,  11  So. 
694."  Adams  r.  Troy,  1  Ala.  App.  544, 
56  So.  82,  84. 

At  common  law,  certiorari  is  improper 
to  review  proceedings  unless  they  are 
absolutely  void,  so  that  certiorari  will  not 
lie  to  review  proceedings  in  the  county 
commissioners'  court  to  order  an  election 
where  they  were  in  compliance  with  the 
statute.  Cushman  v.  Commissioners' 
Court  of  Blount  County,  49  So.  311,  160 
Ala.  227,  citing  Commissioners'  Court  v, 
Wilborn,  155  Ala.  192,  46  So.  585;  Brazeel 
V,  Commissioners'  Court,  155  Ala.  196,  46 
So.  584. 

Certiorari  from  the  circuit  court  to  a 
probate  judge  who  has,  without  authority 
of  law,  held  an  election  contest,  may  be 
sued  out  by  the  persons  who  are  made 
defendants  in  the  proceedings  before  the 
probate  judge.^  Clarke  v.  Jack,  60  Ala. 
271. 

Appearing  of  Record.-— If  a  judgment  is 
void  on  the  face  of  the  record,  it  may  be 
reviewed  and  annulled  by  common-law 
certiorari.  Ex  parte  Allen,  166  Ala.  Ill, 
52  So.  44;  Endowment  Department  v, 
Harvey,  6  Ala.  App.  239,  60  So.  602. 

Want  of  Process. — Certiorari  is  the 
proper  remedy  to  quash  a  judgment  of  the 
justice  of  the  peace,  where  no  process  was 
served  on  defendant,  and  he  had  no  no- 
tice of  the  proceedings,  did  not  appear, 
and  had  no  knowledge  of  the  judgment 
against  him.  Cottingham  v.  Smith,  152 
Ala.  664,  44  So.  864. 

Default  judgment  against  unincorpo- 
rated benefit  insurance  association  held 
to  sufficiently  show  proper  service  of 
process  to  give  jurisdiction,  in  view  of 
Acts  Sp.  Sess.  1909,  p.  279,  so  that  cer- 
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tiorari  would  not  lie  to  quash  such  judg- 
ment. Endowment  Department  v.  Har- 
vey. 6  Ala.  App.  239,  60  So.  602. 

"Where  a  default  judgment  showed  an 
appearance  by  defendant  by  filing  de- 
murrers to  the  complaint,  it  showed  suffi- 
cient evidence  of  jurisdiction  to  preclude 
attack  thereon  by  certiorari,  even  though 
the  recitals  relative  to  service  of  process 
were  insufficient  to  support  the  judgment. 
Endowment  Department  v,  Harvey,  6 
Ala.  App.  239,  60  So.  602. 

§  17.    Elrrors  and  Irregularities. 

Certiorari  will  not  lie  to  correct  errors 
or  irregularities  not  affecting  juris- 
diction. Endowment  Department  of  Dis- 
trict Grand  Lodge  No.  23,  of  Alabama,  G. 
U.  O.  O.  F.  V.  Harvey,  6  Ala.  App.  239, 
60  So.  602;  Guscott  v,  Roden,  112  Ala. 
632.  21  So.  313;  Independent  Pub.  Co.  v. 
American  Press  Ass'n,  102  Ala.  475,  15 
So.  947;  Wright  i\  Court  of  County 
Commas  (Ala.),  61  So.  918. 

Where  the  transcript  in  the  return 
shows  jurisdiction  on  the  part  of  the  in- 
ferior tribunal,  the  revisory  court  will 
not  quash  its  proceedings  for  mere  irregu- 
larities or  defects.  Cook  r.  Court  of 
County  ComVs  of  Walker  County 
(Ala.),  59  So.  483. 

In  forcible  entry  and  detainer  a  verdict 
and  judgment  in  the  following  words, 
"We  the  jury  find  for  plaintiff,  on  which 
judgment  passed  for  plaintiff  for  the 
premises,  and  that  defendant  H.  pay  all 
costs,"  though  not  formal,  does  not  au- 
thorize the  reversal  of  the  judgment  on 
certiorari.     Huffaker  v.  Boring,  8  Ala.  87. 

"The  fact  that  the  court  rendered  judg- 
ment by  default  against  defendant  when 
demurrers  were  on  file,  while  error,  yet 
does  not  render  the  judgment  void,  and 
the  error  can  not  be  corrected  by  com- 
mon-law certiorari.  Appeal  is  the  proper 
remedy  for  this,  as  decided  in  Ex  parte 
Haynes,  140  Ala.  196,  37  So.  286.  See, 
also.  Elyton  Land  Co.  r.  Morgan,  88  Ala. 
434,  7  So.  249;  Atlantic  Glass  Co.  v.  Paulk, 
83  Ala.  404,  3  So.  800;  Schwartz  i\  Oppen- 
heimer,  90  Ala.  462,  8  So.  36."  Endow- 
ment Department  v.  Harvey,  6  Ala.  App. 
239,  60  So.  602,  604. 

Errors  committed  in  the  admission  of 
evidence,  do  not  appear  upon  the  record, 
nor  do  they  show  any  abuse  or  excess  of 
jurisdiction.     Such   errors  are   not  to  be 


reviewed,  unless  by  appeal,  or,  if  the 
right  of  appeal  be  lost  without  fault,  then 
by  statutory  certiorari,  the  cause  being 
removed  to  the  superior  court  in  either 
case  for  trial  de  novo.  Camden  v.  Bloch, 
65  Ala.  236;  Alabama,  etc.,  R.  Co.  v.  Chris- 
tian, 82  Ala.  307,  1  So.  121;  Felis  &  Co.  v. 
Royal  Harness,  etc.,  Co.,  170  Ala.  160,  54 
So.  504. 

Technical  error  in  ehtering  a  judgment 
by  default,  instead  of  a  judgment  nil 
dicit,  where  demurrers  to  the  complaint 
were  on  file,  did  not  affect  the  jurisdiction 
or  render  the  judgment  void,  so  as  to 
support  certiorari  to  quash  the  same.  En- 
dowment Department  r.  Harvey,  6  Ala. 
.\pp.  239,  60  So.  602. 

After  Judgment — Certiorari  is  not  the 
proper  writ  to  revise  errors  or  irregu- 
larities accruing  after  judgment.  Bobo  r. 
Thompson,  3  Stew.  &  P.  385;  Wheelock 
V.  Wright,  4  Stew.  &  P.  163;  Gray  r.  Den- 
nis, 3  Ala.  716;  Gilleland  r.  Ware,  4  Ala. 
414;  Mason  v.  Moore.  12  Ala.  578.  579. 

§  18.    Defenses  and  Grounds  of  Opposi- 
tion. 

When  defendant  in  certiorari  files  his 
statement  in  the  circuit  court,  and  con- 
tinues the  cause,  it  is  an  admission  on  his 
part  that  he  is  rightly  in  court,  and  he 
can  not  afterwards  object  to  the  cer- 
tiorari.   Hatter  z\  Eastland,  22  Ala.  688. 

The  complaint  in  detinue  claimed  a 
horse,  with  the  value  of  the  hire  or  use 
thereof  during  detention,  and  an  amend- 
ment thereto,  which  was  not  served  on 
defendant  before  default  judgment  was 
rendered  for  plaintiff,  alleged  that  the 
value  of  the  horse  was  a  certain  sum.  and 
that  plaintiff  claimed  the  sum  of  $50  dam- 
ages and  $1  per  day.  Held,  that  the 
amendment  was  immaterial,  so  that  any 
error  in  not  serving  the  amended  com- 
plaint upon  defendant  before  rendering 
default  judgment  did  not  make  the  judg- 
ment void,  so  as  to  make  it  reviewable 
by  common-law  certiorari.  Ex  parte  Al- 
len. 166  Ala.  Ill,  52  So.  44. 

§  19.  Right  of  Review. 

To  entitle  one  to  a  writ  of  certiorari  he 
must  have  some  interest  in  the  proceed- 
ing sought  to  be  reviewed,  and  sustain  in- 
jury thereby.  Com'rs  Roads  &  Reve- 
nue Talladega  County  v.  Thompson,  15 
Ala.  134;   Ex  parte  Keenan,  21  Ala.  558; 
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Lamar  v.  Marshall  Court  ConiVs,  21  Ala. 
772;  Benton  v.  Taylor,  46  Ala.  388,  389. 

A  stranger  to  the  record,  not  affected 
by  the  proceedings,  is  not  entitled  to  the 
writ  of  certiorari.  Watson  v.  May,  6  Ala. 
133. 

A  stranger  to  a  judgment  or  decree  of 
the  orphans'  court,  can  not  carry  it  by 
certiorari  to  the  circuit  court;  and  if  the 
circuit  court  should  determine  on  the  er- 
rors assigned,  its  judgment  will  be  re- 
versed and  remanded,  that  the  order 
granting  the  certiorari  may  be  quashed; 
and  this  may  be  done  on  the  application 
of  the  party  at  whose  instance  the  cause 
was  removed  into  the  circuit  court.  Wat- 
son V.  May,  6  Ala.  133,  cited  in  Memphis, 
etc.,  R.  Co.  x\  Brannum,  96  Ala.  461,  11 
So.  468. 

An  individual  taxpayer  has  not  such  an 
interest  in  the  proceeding  as  to  be  en- 
titled to  prosecute  certiorari  to  review  the 
proceedings  of  the  county  commissioners 
appointing  as  agent  "for  the  issuing  of 
the  rations  to  the  indigent  persons  of  the 
county,"  and  ordering  his  payment  out  of 
the  county  treasury.  Benton  v.  Taylor,  40 
Ala.  388. 

Person  Affected  by  Local  Option  Elec- 
tion.— ^Where  the  probate  judge  has  or- 
dered an  election  under  Act  Dec.  11,  1884, 
to  determine  whether  the  sale  of  intoxi- 
cating liquors  shall  be  prohibited,  one  to 
whom  a  license  to  sell  such  liquors  has 
been  granted  may  bring  certiorari  to  con- 
test the  validity  of  the  proceedings. 
Miller  v.  Jones,  80  Ala.  89. 

One  who,  by  being  a  petitioner  for  the 
election,  was  a  party  to  the  proceedings 
in  the  probate  court,  by  which  a  local 
option  election  was  ordered  and  held,  and 
by  which  the  resvU  against  sale  was  de- 
clared, had  such  an  individual  interest  in 
the  subject  matter  as  authorized  him  to 
apply  for  a  writ  of  certiorari  to  quash  a 
subsequent  order  of  the  probate  judge 
setting  aside  and  annulling  the  former 
proceedings  without  any  notice  to  him. 
St.  John  V,  Richter,  52  So.  465,  167  Ala. 
656. 

Person  Affected  by  Stock  Law.— Resi- 
dent electors  and  landowners  in  a  pre- 
cinct affected  by  a  void  stock  law  elec- 
tion are  sufficiently  interested  therein  to 
be  entitled  to  apply  for  a  writ  of  cer- 
tiorari to  review  the  election  proceedings. 


Commissioners'  Court  of  Blont  County 
V,  Johnson,  39  So.  910,  145  Ala.  553; 
Commissioners'  Court  of  Blount  County 
V.  Whitley,  39  So.  911,  145  Ala.  668. 

Owner  of  Slaves  Compelled  to  Work 
on  Road. — A  person  who  lives  within  such 
a  distance  of  a  public  road  as  established 
under  an  order  of  the  commissioners' 
court  that  he  or  his  slaves  may  be  com- 
pelled to  work  on  it  has  not  such  an  in- 
terest as  authorizes  him  to  sue  out  a 
certiorari  to  obtain  the  revision  of  the  or- 
der establishing  the  road.  Parnell  v.  Dal- 
las County  Court  Com'rs,  34  Ala.  278, 
cited  in  Askew  v.  Hale  County,  54  Ala. 
639;  Tallassee  Falls  Mfg.  Co.  v,  Jones, 
128  Ala.  424,  29  So.  448. 

II.    PROCEEDINGS  AND   DETERMI- 
NATION. 

§  20.  Jurisdiction. 

See  post,  "AUov/ance  and  Issuance  of 
Writ,"  §  26. 

A  judge  of  the  circuit  court  has  the 
power  to  grant  writs  of  certiorari,  return- 
able to  said  court,  to  correct  the  errors  of 
the  commissioners'  court  of  roads  and 
revenue  in  the  establishment  or  alteration 
of  a  road,  and  take  cognizance  thereof. 
Commissioners  of  Roads  v,  Thompson, 
15  Ala.  134;  Barnett  f.  State,  15  Ala.  829, 
831;  Brooks  r.  Kirby,  19  Ala.  72,  75;  Ben- 
ton V.  Taylor,  46  Ala.  388. 

Where  the  petition  for  a  certioraii  had 
been  presented  to  the  circuit  judge,  and 
his  fiat  obtained,  and  these  had  been  filed 
with  the  clerk  of  the  circuit  court,  before 
the  passage  of  Act  1850,  the  jurisdiction 
of  that  court  attached,  and  the  act  can 
not  apply  to  the  case,  although  the  bond 
required  by  the  judge  was  executed,  and 
the  writ  of  certiorari  issued,  after  the  pas- 
sage of  the  act.  Mahan  v.  Lester,  20  Ala. 
162. 

The  circuit  court  may  take  jurisdiction 
by  certiorari  of  a  case  in  which  the  in- 
tendant  of  a  corporate  town  has  rendered 
a  judgment  against  a  person  residing 
within  the  same  for  the  violation  of  one 
of  its  by-laws.  Marion  v.  Chandler,  6 
Ala.  899,  cited  in  Commissioners  v. 
Thompson,  15  Ala.  134:  Burnett  v.  Town 
Council,  30  Ala.  66;  Withers  v.  Posey,  35 
Ala.  252;  Moses  v.  Mobile,  52  Ala.  198; 
City  Council  v.  Belser,  53  Ala.  379;  Faiist 
V.  Huntsville,  83  Ala.  279,  3  So.  771. 
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City  Court  of  Montgomery.— "The  act 
establishing  the  city  court  of  Montgom- 
ery, does  not  give  the  same  extent  of  au- 
thority of  awarding  a  certiorari,  which 
previously  pertained  to  the  probate  judge, 
in  reference  to  the  circuit  court.  Steven- 
son V.  Of'Hara,  27  Ala.  362;  Matthews,  etc., 
Co.  v.  Sands  &  Co.,  29  Ala.  136;  Flash, 
etc.,  Co.  V,  Paul,  etc.,  Co.,  29  Ala.  141; 
Lewis  V,  Dubose  &  Co.,  29  Ala.  219." 
Wilson  f.  Scott,  42  Ala.  348. 

The  auAority  of  a  probate  judge  to 
award  a  certiorari,  returnable  into  the 
circuit  court,  derived  from  Rev.  Code, 
§  796,  can  not  be  extended  by  construction 
to  certioraris  returnable  into  a  city  court. 
Wilson  V,  Scott,  42  Ala.  348. 

Issued  by  One  Court  Returnable  to  An- 
other.— A  writ  of  certiorari  may  issue 
from  the  law  court  of  a  county,  return- 
able to  the  circuit  court.  .Adams  v.  City 
of  Troy,  1  Ala.  App.  544,  56  So.  82. 

"In  the  case  of  Independent  Pub.  Co.  v, 
American  Press  Ass'n,  102  Ala.  475,  15 
So.  947,  the  writ  was  issued  by  the  judge 
of  probate  of  Madison  county  and  made 
returnable  to  the  circuit  court,  and  from 
an  order  of  the  circuit  court  dismissing 
the  writ  of  an  appeal  was  taken  to  the  su- 
preme court."  Adams  v.  Troy,  1  Ala. 
App.   544,  56  So.  82,   84. 

§  81.  PresenUtion  of  Objections  and  Ex- 
ceptions  in   Original   Proceeding. 

"The  supreme  court  will  not,  in  the  first 
instance,  award  a  writ  such  as  is  applied 
for  in  this  case,  when  there  has  been  no 
proper  intermediate  application  to  the  cir- 
cuit court  for  relief.  We  must  decline, 
therefore,  to  entertain  the  petition,  and 
the  same  is  dismissed.  Ex  parte  Russell, 
29  Ala.  717;  Ex  parte  Henderson,  43  Ala. 
392;  Ex  parte  Pearson,  76  Ala.  521; 
Ramaguano  v.  Crook,  88  Ala.  450,  7  So. 
247;  Ex  parte  Due,  116  Ala.  491,  23  So.  2." 
Ex  parte  Roanoke,  117  Ala.  547,  23  So. 
524,  525. 

Where  a  garnishee  has  transferred  to 
the  circuit  court,  by  certiorari,  a  cause  in 
which  he  appeared,  and  submitted  to  an- 
swer, making  no  objection  to  the  affidavit 
made  to  procure  the  garnishment  issued 
or  to  the  summons,  and  in  which  a  judg- 
ment was  rendered  against  him  on  his 
admission  of  indebtedness,  he  can  not  ob- 
ject to  the  affidavit  or  summons.  Gould  v, 
Meyer,   36   Ala.   565,   citing    Marston     v. 


Carr,  16  Ala.  325;  Daniel  v.  Hopper,  6  Ala. 
296;  Smith  v.  Chapman  &  Bro.,  6  Port. 
365;  Clough  v.  Johnson,  9  Ala.  425;  Goss 
V.  Davis,  21  Ala.  479;  Couch  v.  Atkinson, 
32  Ala.  633. 
§  aa.  Parties. 

A  stranger  to  a  judgment  or  decree  of 
the  orphans'  court  can  not  alone  carry 
it  to  the  circuit  court  by  certiorari.  Wat- 
son V.  May,  6  Ala.  133. 

A  writ  of  certiorari  can  not  be  sued  out 
to  set  aside  or  quash  an  order  of  the  com- 
missioner of  roads  and  revenue  in  the 
matter  of  a  public  road,  except  in  the 
name  of  the  state.  Moore  v,  Hancock,  11 
Ala.  245. 

§  as.   Tinoe  of  Taking  Proceedings. 

"In  the  case  of  Mason  v,  Moore,  12  Ala. 
578,  this  court  held  that  a  certiorari  to 
review  a  judgment  rendered  by  a  justice 
of  the  peace  could  not  be  regularly 
granted  after  three  years  from  the  time 
of  the  rendition  of  such  judgment.  With 
this  decision  we  are  entirely  satisfied,  and 
hold  that  the  lapse  of  three  years  is  a 
bar  to  a  writ  of  certiorari,  the  object  of 
which  is  to  bring  before  an  appellate 
tribunal  the  judgment  of  a  justice  of  the 
peace."  Enis  v,  Ross,  19  Ala.  239,  cited 
in  Fore  v.  Fore,  44  Ala.  478;  Mobley  v. 
State,  53  Ala.  646;  Dean  v.  State,  63  Ala. 
153;   Grantham  v.  Payne,  77  Ala.  584. 

Period  for  Suing  Out  Writ  of  Error. — 
"Hitherto,  no  decision  has  been  made  as 
to  the  time  within  which  a  certiorari  to 
examine  the  merits  of  the  cause  must  be 
applied  for.  There  is  no  statute  prescrib- 
ing a  limitation  for  such  re-examination, 
h\^  writs  of  error  from  the  county  to  the 
circuit,  and  from  the  circuit  to  the  su- 
preme court,  are  prohibited  after  the  ex- 
piration of  three  years  from  the  rendi- 
tion of  the  judgment.  Dig.  309,  §  17. 
Courts  of  equity  will  not  allow  bills  of 
review  to  be  filed  after  the  expiration  of 
the  period  to  which  writs  of  error  are 
limited,  and  we  have  held  the  statute  as 
extending  to  writs  of  error  coram  vobis. 
Richardson  v,  Williams,  5  Port.  515."  Ma- 
son V.  Moore,  12  Ala.  578,  579. 

§  a4.   Petition  or  O^er  Application. 

Formal  Requisites  in  General. — A  pe- 
tition for  certiorari  showing  the  grounds 
therefor  is  necessary.  Ex  parte  Buckley^ 
53  Ala.  42. 
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Signature  and  Verification.— It  is  es- 
sential to  the  validity  of  a  petition  for 
writ  of  certiorari  that  it  be  verified  by  af- 
fidavit under  oath.  Stebbins  v.  Butler, 
Minor  121. 

It  is  no  sufficient  ground  to  dismiss  a 
certiorari  that  the  petition  was  verified 
before  the  clerk  of  the  court,  instead  of 
some  officer  authorized  to  administer  an 
oath.     Jones  v,  Tomlinson,  8  Ala.  565. 

Sufficiency  of  Allegations  in  General. — 
When  application  is  made  to  a  circuit 
judge  for  a  certiorari,  to  review  the  pro- 
ceedings of  the  commissioners'  court  in 
the  establishment  of  a  road,  the  peti- 
tioner prima  facie  shows  legal  injury,  by 
showing  that  the  road  was  illegally  es- 
tablished, and  that  it  runs  through  his 
land;  and  the  writ  should  be  granted.  Ex 
parte  Keenan,  21  Ala.  558. 

Where  a  transcript  from  a  justice  is 
made  a  part  of  a  petition  by  defendant 
for  certiorari  to  review  such  proceedings, 
and  the  return  of  the  constable  shows  af- 
firmatively a  want  of  proper  execution  of 
the  summons,  and  the  judgment  fails  to 
show  any  proof  of  service  on  defendant, 
such  petition  is  not  insufficient,  though 
it  fails  to  show  that  defendant  has  a  good 
defense  to  the  action.  Independent  Pub, 
Co.  V.  American  Press  Ass'n.  102  Ala.  475, 
15  So.  947. 

"In  Casey  v.  Briant,  1  Stew.  &  P.  51,  it 
is  said,  if  the  judge  granting  the  certiorari 
deems  the  facts  stated  to  be  sufficient,  the 
courts  will  not  afterwards  entertain  mo- 
tions to  dismiss."  Jones  z\  Tomlinson,  8 
Ala.  565,  566. 

Allegations  of  Error. — A  certiorari 
should  not  be  dismissed  because  the  p^i- 
tion  does  not  set  forth  a  sufficient  reason 
for  its  issuance.  Van  Eppes  v.  Smith,  21 
Ala.  317,  cited  in  Washington  v.  Parker, 
60  Ala.  447;  Guscott  v,  Roden,  112  Ala. 
632,  21  So.  313. 

Excusing  Failure  to  Appeal. — A  cer- 
tiorari should  not  be  granted  to  remove 
into  the  circuit  court  proceedings  had  be- 
fore a  justice  of  the  peace,  when  the  pe- 
tition does  not  show  any  reason  why  the 
petitioner  did  not  appeal  from  the  judg- 
ment of  the  justice.  Wright  v.  Gray,  20 
Ala.  363,  cited  in  Washington  v,  Parker, 
60  Ala.  447;  Grantham  v,  Payne,  77  Ala. 
584;  Wright  v.  Hurt,  92  Ala.  591,  9  So. 
386;  Guscott  V,  Roden,  112  Ala.  632,  21 
So.  313. 


Defects  and  Objections. — "There  was 
no  merit  in  the  plaintiffs  motion  to  dis- 
miss the  certiorari.  The  fact  that  the 
claimant  in  his  petition  for  the  writ  of. 
certiorari  styled  himself  'defendant'  did 
not  alter  the  fact  that  he  was  claimant  in 
the  trial,  in  which  the  judgment  appealed 
from  was  rendered.  The  claimant's  de- 
scribing himself  in  the  petition  as  defend- 
ant was  at  most  a  mere  irregularity,  and 
furnished  no  reason  for  dismissing  the 
certiorari.  Code  1896,  §  488."  Baker  i\ 
Drake,  148  Ala.  513,  41  So.  845. 

§  25.    Bond  or  Other  Security,  and  Pay. 
ment  of  Costs  and  Fees. 

Necessity  for  Bond.— It  is  matter  of 
discretion  in  the  court  whether  to  require 
a  bond  on  certiorari  to  remove  cases  of 
forcible  entry  and  detainer.  Childress  v. 
McGehee,  Minor  131;  Webb  v.  McPher- 
son  &  Co.,  142  Ala.  540,  38  So.  1009;  Mahan 
r.  Lester,  20  Ala.  162. 

A  bond  for  the  writ  at  common  law  as 
a  supersedeas  was  not  necessary,  unless 
made  so  by  statute.  It  was  discretion- 
ary with  the  court  to  issue  the  writ  or 
not,  and  it  was  competent  for  the  exer- 
cise of  its  discretion  in  granting  it,  to 
impose  a  bond  for  costs  and  the  indemni- 
fication of  the  defendants  in  certiorari,  as 
the  terms  on  which  the  writ  should  be 
allowed.  But  any  such  bond  was  a  com- 
mon-law and  not  a  statutory  bond.  Webb 
r.  McPherson  &  Co.,  142  Ala.  540,  38  So. 
1009,  1010. 

"The  only  certiorari  bond  provided  for 
by  statute  in  this  state,  is  under  §  482  ol 
the  Code  of  1896,  which  is  a  bond  for  a 
statutory  certiorari."  Webb  v,  McPher- 
son &  Co.,  142  Ala.  540,  38  So.  1009,  1010. 
See  post,  '^Supersedeas  or  Stay  of  Pro- 
ceedings," §  29. 

Amount  of  Bond. — When  a  judgment 
is  rendered  by  a  justice  of  the  peace,  and 
the  case  is  taken  by  certiorari  to  the  cir- 
cuit court,  the  certiorari  should  not  be 
dismissed  because  the  penalty  of  the 
bond  is  less  than  the  amount  prescribed 
by  the  order  of  the  judge  by  whom  the 
writ  was  granted.  McClellan  v,  Allison, 
19  Ala.  671. 

Where  a  certiorari  bond,  the  penalty 
whereof  was  $100,  was  executed  in  sub- 
stantial conformity  to  Code,  §  482,  pro- 
viding that  no  cause  can  be  carried  from 
a    justice    court   by   appeal   or   certiorari. 
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unless  the  party  applying  for  such  ap- 
peal or  certiorari  first  executes  bond  con- 
ditioned to  pay  the  judgment  rendered 
against  him,  and  §  483,  providing  that,  if 
such  appeal  or  certiorari  is  applied  for  by 
a  defendant,  claimant,  garnishee,  or  other 
party  against  whom  a  judgment  for  the 
payment  of  money  has  been  rendered, 
such  bond  shall  be  in  double  the  amount 
of  the  judgment  rendered  against  him, 
including  costs,  a  motion  to  require  an 
additional  bond,  resting  solely  on  the 
ground  that  the  penalty  of  the  bond 
given  was  only  $100,  and  that  the  costs 
at  the  time  the  motion  was  made  had 
Peached  the  sum  of  $215,  was  properly 
denied;  it  appearing  that  plaintiff  ob- 
tained judgment  for  the  possession  of 
the  cows  sued  for,  and,  having  executed 
a  replevy  bond,  on  the  failure  of  defend- 
ant to  replevy,  had  possession  at  the  time 
the  judgment  was  rendered,  so  that  no 
money  judgment  was  rendered  against 
defendant,  except  as  to  the  costs  of  the 
suit,  amounting  to  only  $32.35.  Giddens 
&  Co.  V,  Rutledge,  146  Ala.  232,  40  So. 
759. 

**The  motion  in  the  case  of  Orr  r. 
Sparkman,  120  Ala.  9,  23  So.  829,  was 
rested  upon  the  ground  that  the  bond 
was  not  conditioned  as  the  statute  pre- 
scribes, so  it  is  not  authority  which  should 
control  under  the  facts  shown  in  the 
case  at  bar."  Giddens  &  Co.  v.  Rutledge, 
146  Ala.  232,  40  So.  759,  760. 

Signature  and  Seal. — It  is  essential  to 
the  validity  of  a  certiorari  bond  that  a 
seal  be  affixed  to  the  signature.  Skinner 
V.  McCarty,  2  Port.  19. 

One  Bond  for  Several  Cases. — On  the 
removal  of  several  cases  between  the  same 
parties  by  certiorari,  it  is  competent  for 
the  court  to  direct  that  but  one  bond  shall 
be  executed.  Cooper  v,  Maddan,  6  Ala.' 
431,  cited  in  Jones  r.  Welch,  15  Ala.  306. 

But  it  had  formerly  been  held  that  it 
is  good  cause  for  quashing  a  certiorari 
that  only  one  bond  is  given,  and  one  writ 
issues  to  carry  up  two  cases.  Smith  v. 
Hearne,  2   Stew.   &   P.  81. 

'*One  petition  was  sufficient;  but  a  bond 
should  have  been  given,  and  a  writ  issued 
for  each  case."  Smith  v.  Hearne,  2 
Stew.  &  P.  81,  82. 

This  defect  can   only  be   taken  advan- 
tage of,  at  the  first  term  to  which  the  writ 
3  Ala  Dig— 2 


of    certiorari    is     returnable.     tSmith     v, 
Hearne,  2  Stew.  &  P.  81. 

Defects  and  Objections. — Where  a  cause 
is  removed  to  the  circuit  court  by  cer- 
tiorari, it  should  not  there  be  dismissed 
on  account  of  a  defect  in  the  bond,  un- 
less the  appellant  fails  or  refuses  when 
required  to  make  a  good  one.  Davis  v. 
Calhoun,  24  Ala.  455;  Carter  v,  Pickard, 
11  Ala.  673;  McClellan  r.  Allison,  19  Ala. 
671. 

§  S6.   Allowance  and  Issuance  of  Writ. 

A  judge  of  the  county  court  can  not 
award  a  certiorari  returnable  to  the  cir- 
cuit courts  in  a  suit  whereof  the  county 
court  has  no  jurisdiction.  Corner  v. 
Corner.  3  Ala.  524. 

Act  Feb.  11,  1850,  confers  on  a  judge 
of  probate  power  to  "grant"  a  certiorari; 
and  when  the  writ  is  issued,  and  signed 
by  him,  it  is  operative  as  his  fiat,  even  if 
he  has  no  authority  to  issue  it.  Hatter  r. 
Eastland,  22  Ala.  688.  See  ante,  "Jurisdic- 
tion," §  20. 

§  87.   Form  and  Requisites  of  Writ. 

The  writ  of  certiorari  itself  is  simply 
the  means  by  which  the  case  is  removed 
to  the  higher  court,  and  it  may  be  dis- 
pensed with  by  the  parties  without  affect- 
ing the  jurisdiction  of  the  court.  Hatter 
V.    Eastland,   22   Ala.   688. 

Two  separate  judgments  can  not  be 
reviewed  on  a  single  writ  of  certiorari. 
Smith  T'.  Hearne,  2  Stew.  169. 

Two  distinct  final  orders  or  decrees  of 
the  commissioners'  court,  one  establish- 
ing a  road,  and  the  other  granting  a  li- 
cense to  keep  a  ferry,  can  not  be  taken 
to  the  circuit  court  by  one  writ  of  cer- 
tiorari, although  the  ferry  is  r*  part  of  the 
road.  Creswell  v.  Greene  County  Com- 
missioners* Court,  24  Ala.  282. 

Three  several  judgments  rendered  in 
cases  between  different  parties  can  not  be 
removed  by  one  writ  of  certiorari,  sued 
out  by  a  party  who  was  a  defendant  in 
each  case.    Davis  v,  Calhoun,  24  Ala.  437. 

§  «8.    Service   of   Writ  or  Notice  of   Pro- 
ceeding. 

In  the  absence  of  statutory  provisions, 
the  right  of  certiorari  will  be  granted  only 
after  notice  to  the  adverse  party,  and  on 
clear  proof  that  substantial  injustice  has 
been  done.    Ex  parte  Buckley,  53  Ala.  42. 
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When  the  defendant,  against  whom  a' 
judgment  has  been  rendered  by  a  justice 
of  the  peace,  removes  the  cause  by  cer- 
tiorari into  the  county  court,  a  judgment 
of  non  pros,  can  not  be  rendered  against 
the  plaintiff,  unless  he  has  been  notified 
of  the  issuance  of  the  certiorari.  Crown- 
over  r.  Srygley,  9  Ala.  251. 

It  seems,  however,  that  cases  removed 
from  justices*  courts  by  certiorari,  are  not 
embraced  in  the  statute  (Clay's  Dig.,  p. 
315,  §  17),  which  secures  to  the  appellee 
a  right  to  notice  of  an  appeal  from  the 
judgment  of  a  justice  of  the  peace. 
Crownover  v.  Srygley,  19  Ala.  251. 
§  89.  Supersedeas  or  Stay  of  Proceed- 
ings. 

See  ante,  "Bond  of  Other  Security,  and 
Payment  of  Costs  and  Fees,"  §  25. 

In  common- law  certiorari  a  bond,  as  a 
supersedeas,  is  not  necessary,  though  it 
may  be  required  by  the  court  in  the  ex- 
ercise of  its  discretion;  but  in  that  event 
it  is  a  common-law,  and  not  a  statutory, 
bond.  Webb  *&  Stagg  v.  McPherson  & 
Co.,  38  So.  1009,  142  Ala.  540. 
§  30.  Return  and  Record. 

"The  return  is  a  prerequisite  to  any  re- 
view to  be  undertaken  by  the  court  out  of 
which  the  writ  issues;  and,  until  it  is  made, 
the  court  will  not  render  any  judgment  or 
make  any  order  except  for  the  purpose  of 
enforcing  obedience  to  the  writ  and  com- 
pelling the  making  of  a  return."  St.  John 
V.  Richter,  167  Ala.  656,  52  So.  465,  466. 

After  the  court  orders  the  change  of  a 
road,  appoints  viewers  and  accepts  their 
report,  the  right  of  a  person  aggrieved,  to 
a  certiorari  is  complete;  and  the  court  In 
its  return  should  certify  its  records  as  they 
existed  when  the  writ  was  issued,  and  not 
a  record  subsequently  made  whose  valid- 
ity has  not  been  questioned.  Commis- 
sioners Court  V.  Hearne,  59  Ala.  371. 

The  return  to  a  writ  of  certiorari  should 
consist  of  a  full  transcript  of  the  record 
or  proceedings  sought  to  be  reviewed,  and 
should  contain  all  papers  responsive  to  the 
writ.  Cook  v.  Court  of  County  Com'rs  of 
Walker  County  (Ala.),  59  So.  483. 

Making,  Form  and  Requisites.— In  mak- 
ing transcript  of  a  record  called  for  by 
a  certiorari,  the  duty  of  the  clerk  is  to 
copy  it  as  it  appears  on  file,  without  as- 
suming to  make  amendments.  Stroud  v. 
State,  55  Ala.  77. 


A  paper,  purporting  to  be  a  transcript, 
as  a  return  to  a  certiorari,  should  not  be 
received,  unless  it  be  certified  by  the  jus- 
tice, and  returned  with  the  writ.  Perry- 
man  V.  Burgster,  6  Port.  99. 

It  is  a  sufficient  return  to  a  certiorari 
from  the  circuit  court  to  a  justice  of  the 
peace,  requiring  him  to  certify  the  pro- 
ceedings before  him  in  a  garnishment 
case,  if  he  sends  up  the  affidavit  made  to 
procure  the  garnishment,  the  summons  of 
the  garnishee  with  the  indorsement  of 
service  upon  it,  the  answer  of  the  gar- 
nishee, and  the  execution  against  him, 
with  a  statement  of  the  judgment  against 
him,  and  of  the  original  judgment  against 
plaintiff's  debtor,  where  it  does  not  appear 
affirmatively  that  such  return  is  incom- 
plete.   Gould  V.  Meyer,  36  Ala.  565. 

"The  justice  transmitted  the  papers  and 
statement  from  his  docket  which  give  a 
complete  history  of  the  regular  and  ac- 
customed proceedings  in  a  garnishment 
case  before  a  justice  of  the  peace.  Faulks 
V.  Heard,  31  Ala.  516."  Gould  v.  Meyer,  36 
Ala.  565,  569. 

Defects  and  Objections.— While  the 
court  has  power  to  strike  irrelevant  parts 
of  a  return  to  a  writ  of  certiorari,  the  bet- 
ter practice  is  to  disregard  such  matters 
as  surplusage,  and  the  petitioner  can  not 
complain  of  the  court's  refusal  to  strike. 
Cook  V.  Court  of  County  Com'rs  (Ala.), 
59  So.  483. 

Where  a  return  to  a  writ  of  certiorari 
is  irregular  or  informal,  it  may  be  cor- 
rected on  the  motion  of  either  party  or  by 
the  court  upon  its  own  motion,  and  a  de- 
murrer is  improper.  Cook  v.  Court  of 
County  Com'rs  (Ala.),  59  So.  483. 

Amendment  and  Further  Return.— 
•Where  a  return  to  certiorari  is  merely  in- 
formal or  irregular,  an  amendment  should 
be  required  or  a  further  return  caused  to 
be  made,  rather  than  the  writ  or  petition 
dismissed.  Cook  v.  Court  of  County 
Com'rs  of  Walker  County  (Ala.),  59  So. 
483. 

Conclusiveness  and  Effect. — The  record 
as  returned  by  an  inferior  court  upon  cer- 
tiorari imports  absolute  verity  and  is  con- 
clusive on  the  matter  of  that  tribunal's  ju- 
risdiction, for  if  jurisdictional  facts  do  not 
appear  they  can  not  be  supplied  by  mere 
gratuitous  assertions  in  the  return  or  by 


Digitized  by 


Google 


§§  30-32 


Certiorari 


19 


parol.  Cook  v.  Court  of  County  Com'rs  of 
Walker  County  (Ala.),  59  So.  483. 

**The  bill  of  exceptions  in  this  case  sent 
up  as  the  return  to  the  writ  of  certiorari, 
being  different  from  the  one  contained  in 
the  transcript  as  originally  filed,  must  be 
regarded  by  us  as  the  true  and  correct  rec- 
ord. Alabama,  etc.,  R.  Co.  v,  Dobbs,  101 
Ala.  219,  12  So.  770;  Pearce  v.  Clements, 
73  Ala.  256."  Anniston  Mfg.  Co.  v.  South- 
ern R.  Co.,  145  Ala.  351,  40  So.  965,  966. 

Where  a  garnishee,  after  suffering  a 
judgment  in  a  justice's  court,  removes  the 
cause  by  certiorari  into  the  circuit  court, 
but  fails  to  appear  and  claim  the  right  to 
answer  anew  in  the  circuit  court,  his  peti- 
tion for  the  certiorari  can  not  be  received 
and  treated  as  a  new  answer  to  the  gar- 
nishment.   Gould  V.  Meyer,  36  Ala.  565. 

Questions  Presented  for  Review.— "A 
certiorari  only  brings  up  the  record  of  the 
proceedings  in  the  inferior  court  to  the 
.  superior  court,  and  the  cause  must  be 
heard  in  the  superior  court,  on  the  record 
alone.  There  can  not  be  a  trial  de  novo, 
unless  the  statute  has  so  directed.  If  there 
is  no  error  in  the  record,  the  judgment  of 
the  inferior  court  must  stand;  and  such 
errors  as  do  not  grow  out  of  the  record, 
must  be  reserved  by  bill  of  exception, 
whether  they  arise  out  of  law  or  fact." 
Fore  r.  Fore,  44  Ala.  478,  484. 

Matters  Not  Apparent  of  Record.^ 
Where  proceedings  of  the  commissioner's 
court  have  been  removed  on  certiorari, 
what  the  record  shows  or  does  not  show 
can  not  be  aided  by  extrinsic  facts  in  the 
higher  court.  Ex  parte  Madison  Turn- 
pike Co.,  62  Ala.  93. 

Under  Code  1907,  §  3312,  and  Acts 
1900-01,  p.  2019,  proceedings  establishing 
as  a  stock  law  district  a  part  of  the  terri- 
tory described  in  the  petition  held  not 
subject  to  be  quashed  on  certiorari  be- 
cause the  record  did  not  show  that  five 
signers  of  the  petition  resided  in  the  dis- 
trict established  as  required  by  law, 
where  it  was  not  denied  that  five  residents 
of  the  district  as  proposed  by  the  petition 
signed  it;  the  proceedings  being  good,  in 
the  absence  of  an  affirmative  showing  that 
there  were  not  the  required  number  of 
signers.  Benedick  v.  Board  of  Revenue 
and  Road  Com'rs  of  Mobile  County 
(Ala.),  58  So.  306. 


§  31.  Assignment  of  Errors. 

The  proceedings  in  a  case  of  forcible 
entry  and  detainer  can  only  be  reviewed 
by  certiorari  on  such  errors  as  the  atten- 
tion of  the  court  is  called  to  by  an  assign- 
ment. Murray  v,  Williams,  8  Port.  47, 
following  Aldridge  v,  Hightower,  4  Port. 
418. 
§  38.  Quashing  or  Dismissal. 

Defect  in  Petition  or  Writ.^A  v/rit  of 
certiorari  granted  under  Code  1886,  §  795, 
by  the  judge  of  probate,  returnable  to  the 
circuit  court,  on  a  judgment  in  forcible 
entry  and  unlawful  detainer  rendered  by 
a  justice  of  the  peace,  removes  the  cause 
into  the  circuit  court  for  a  trial  de  novo, 
and  that  court  will  not  afterwards  enter- 
tain a  motion  to  dismiss  on  account  of  de- 
fects in  the  petition  for  the  writ.  Wright 
V.  Hurt,  92  Ala.  591,  9  So.  386. 

Questions  of  Fact—A  writ  will  not  be 
dismissed  on  the  ground  that  the  facts  set 
forth  in  the  petition  therefor  are  insuffi- 
cient, if  the  judge  who  ordered  the  writ 
to  be  issued  deemed  these  facts  sufficient. 
Casey  V,  Briant,  1  Stew.  &  P.  51,  cited  in 
Jones  V.  Tomlinson,  8  Ala.  565;  Wright  v. 
Gray,  20  Ala.  363;  Washington  7'.  Parker, 
60  Ala.  447;  Wright  v.  Hurt,  92  Ala.  591,  9 
So.  386;  Guscott  v.  Roden,  112  Ala.  632,  21 
So.  313. 

Satisfaction  of  Judgment^Where,  in  a 
civil  action  brought  in  a  justice  of  the 
peace  court,  judgment  is  rendered  against 
the  defendant,  and  such  judgment  is  satis- 
ied,  paid,  and  extinguished  before  the 
writ  of  certiorari  is  sued  out,  such  pay- 
ment and  satisfaction  of  the  judgment 
constitutes  a  waiver  and  abandonment  of 
the  defendant's  right  to  have  the  case  tried 
de  novo  by  the  circuit  court  upon  the  cer- 
tiorari which  is  issued;  and  upon  such 
facts  being  shown  to  the  circuit  court,  it 
is  proper  for  the  court  to  dismiss  the  cer- 
tiorari on  proper  motion  being  made. 
Smith  V.  Patton,  128  Ala.  611,  30  So.  582. 

Want  of  Bond.— A  motion  to  dismiss 
for  want  of  a  sufficient  certiorari  bond 
must  be  made  at  the  return  term.  Payne 
v.  Martin,  1  Stew.  407. 

One  Bond  to  Remove  Two  Cases.— The 
writ  will  be  quashed  where  it  issued  on  the 
giving  of  but  one  bond  to  remove  two 
cases.    Smith  v,  Hearne,  2  Stew.  &  P.  81. 

A  motion  to  quash  a  certiorari  on  the 
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ground  that  but  one  bond  has  been  given 
to  bring  up  two  separate  cases  must  be 
made  at  the  first  term  to  which  the  writ 
of  certiorari  is  returnable.  Smith  z\ 
Hearne,  2  Stew.  169,  cited  in  Jones  v.  Eth- 
eridge,  6  Port.  208,  212;  Creswell  z\  Com- 
missioners' Court,  24  Ala.  282,  285;  Mo- 
bile Imp.,  etc.,  Co.  r.  Stein,  158  Ala.  113, 
48  So.  368.  But  see  ante,  "Bond  or  Other 
Security,  and  Payment  of  Costs  and 
Fees,**  §  25. 

Want  of  Service. — Where  a  case  was 
brought  to  the  circuit  court  by  certiorari 
without  service  of  notice  on  defendant, 
but  objection  was  not  made  until  after 
both  parties  had  entered  a  general  appear- 
ance and  consented  to  a  continuance,  and 
motion  to  quash  was  not  made  until  after 
submission  of  the  case,  defendant's  ob- 
jection and  motion  were  too  late.  United 
States,  etc..  Ins.  Co.  v.  Hill  (Ala.),  62  So. 
954. 

Want  of  Return.— The  return  to  a  writ 
of  certiorari  should  be  made  or  required, 
or  an  adequate  reason  shown  why  it  is 
not  made,  before  the  court  dismisses  the 
petition  for  certiorari  and  quashes  the  writ 
issued  by  a  judge  thereof.  St.  John  v, 
Richter,  52  So.  465,  167  Ala.  656. 

One  Return  for  Two  Cases.— Where  the 
probate  judge  has  ordered  an  election  un- 
der Act  Dec.  11.  1884,  to  determine 
whether  the  sale  of  intoxicating  liquors 
shall  be  prohibited,  and  applicati6n  has 
been  made  to  the  probate  judge  to  quash 
the  proceedings,  a  writ  of  certiorari  will 
not  be  dismissed  because  the  record  cer- 
tified under  the  writ  contained  two  distinct 
final  orders,  one  ordering  the  election,  and 
the  other  dismissing  a  petition  to  quash. 
Miller  r.  Jones,  80  Ala.  89. 

But  it  had  been  held  that  returning  a 
record  containing  two  judgments  on  one 
writ  of  certiorari  is  ground  for  dismissal. 
Smith  V.  Hearne,  2  Stew.  169. 

§  98.  Hearing  and  Rehearing. 

Upon  the  removal  of  proceedings  from 
the  commissioner's  court  on  a  common- 
law  writ  of  certiorari,  the  circuit  court, 
after  the  term  during  which  its  judgment 
was  rendered  therein,  is  without  jurisdic- 
tion to  alter  it  or  grant  another  hearing. 
Ex  parte  Madison  Turnpike  Co.,  62 
Ala.  93. 


§  34.  Review. 

§  36. Scope  and  Extent  in  General. 

Under  this  writ  the  jurisdiction  of  the 
court  and  the  regularity  of  its  proceedings 
— that  is,  errors  of  law  apparent  on  the 
record — are  available;  but  the  trial  is  not 
de  novo,  and  conclusions  of  fact  can  not 
be  reviewed.  McCulley  v.  Cunningham, 
96  Ala.  583,  11  So.  694,  695;  Clarke  t\  Jack, 
60  Ala.  271,  280;  Alabama,  etc.,  R.  Co.  v. 
Christian,  82  Ala.  307,  1  So.  121;  Ex  parte 
Dickens,  162  Ala.  272,  50  So.  218,  221; 
Camden  v.  Bloch.  65  Ala.  236;  McAllilley 
.r.  Horton,  75  Ala.  491;  Miller  z:  Jones.  30 
Ala.  89;  Independent  Pub.  Co.  v.  American 
Press  Ass*n,  102  Ala.  475,  15  So.  947;  Gray 
V.  Southern  R.  Co.,  116  Ala.  654,  22  So.  973; 
Sloan  r.  Hudson,  119  Ala.  27,  24  So.  458; 
Decatur  v.  Brock,  170  Ala.  149,  54  So.  209. 

Confined  to  Record.— *The  trial  is  not 
de  novo,  but  on  the  record;  and  the  only 
matter  to  be  determined  is  the  quashing, 
or  the  affirmation,  of  the  proceedings 
brought  up  for  review.  Dean  r.  State,  63 
Ala.  153;  Ex  parte  Madison  Turnpike  Co., 
62  Ala.  93."  Camden  r.  Bloch,  65  Ala.  236, 
239. 

Where  a  judgment  of  a  justice  of  the 
peace  was  brought  up  for  review  on  a  writ 
of  certiorari,  the  circuit  court  could  con- 
sider no  objections  to  the  jurisdiction  of 
the  justice  which  did  not  appear  on  the 
face  of  the  proceedings  as  certified.  Bolin 
V.  Sandlin,  124  Ala.  578,  27  So.  464. 

Proceedings  in  forcible  entry  and  de- 
tainer, before  a  justice,  and  others  of  a 
similar  character,  when  removed  by  cer- 
tiorari, from  the  justice  to  the  circuit 
court,  are  to  be  tried  upon  transcript  sent 
up,  and  not  by  a  re-investigation  of  the 
matters  of  fact.  Perryman  z\  Burgster,  6 
Port.  99. 

Where  proceedings  of  the  commission- 
ers' court  have  been  removed  on  common- 
law  writ  of  certiorari  to  the  circuit  court, 
the  latter  court  can  only  inquire  whether 
enough  affirmatively  appears,  from  the 
record  sent  up,  to  maintain  the  jurisdic- 
tion and  decree  of  the  lower  court,  and 
must  affirm  or  quash  the  proceedings  ac- 
cordingly; the  trial  is  not  de  novo.  Ex 
parte  Madison  Turnpike  Co.,  62  Ala.  93. 

Contradicting  Record. — In  certiorari,  to 
review  the  judgment  of  a  justice  of  the 
peace,   evidence   that    the   recitals   of  the 
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record  that  defendants  appeared  and  that 
amendments  were  filed  at  a  certain  time 
were  untrue  is  not  admissible.  Webb  v, 
McPherson  &  Co.,  142  Ala.  540,  38  So. 
1009. 

"The  court  was  shut  up  in  rendering 
judgment,  to  what  appeared  on  the  face 
of  the  proceedings,  and  could  not  permit 
it  to  be  shown  that  the  record  recitals  of 
the  inferior  court,  when  the  judgment 
was  rendered,  were  not  true.  Independ- 
ent Pub.  Co.  V.  American  Press  Ass'n, 
102  Ala.  475,  15  So.  947;  Gray  v.  Southern 
R.  Co.,  116  Ala.  654,  22  So.  973;  Bolin  v. 
Sandlin,  124  Ala.  578,  27  So.  464;  Camden 
V.  Bloch,  65  Ala.  236."  Webb  v.  Mc- 
Pherson &  Co.,  142  Ala.  540,  38  So.  1009, 
1010. 

§  36.  Mode  of  Review  and  Trial  de 

Novo. 

Consolidation  of  Causes. — ^Where  sev- 
eral suits  are  depending  between  the  same 
parties,  by  certiorari  from  the  judgment  of 
a  justice  of  the  peace,  the  court  may,  at 
the  instance  of  either  party,  direct  a  con- 
solidation, unless  the  party  objecting  can 
show  that  he  will  in  some  way  be  preju- 
diced thereby.  Cooper  r.  Maddan,  6  Ala. 
431. 

Trial  de  Novo. — On  a  common-law 
certiorari,  the  only  judgment  which  can  De 
rendered  is  to  affirm  or  quash  the  proceed- 
ings; the  trial  is  not  de  novo.  Steele  v. 
County  Comm'rs,  83  Ala.  304,  3  So.  761, 
763;  Ex  parte  Madison  Turnpike  Co.,  62 
Ala.  93,  94;  Ex  parte  Dickens,  162  Ala. 
272,  50  So.  218.  But  see  Carter  v.  Doug- 
lass, 2  Ala.  499;  Slaton  v.  Apperson.  15 
Ala.  721. 

Under  Act  of  1850. — Before  the  passage 
of  the  act  of  1850  (pamphlet  Acts  81),  in 
cases  of  forcible  entry  and  detainer,  un- 
lawful detainer,  etc.,  removed  into  the  cir- 
cuit court  by  certiorari,  a  trial  must  have 
been  had  on  an  assignment  of  errors  on 
the  record  sent  up  by  the  justice  of  the 
peace,  and  not  de  novo;  and  if  the  party 
whose  duty  it  was  to  assign  errors,  failed 
or  refused  to  do  so,  the  judgment  of  the 
justice  must  have  been  affirmed.  Mahan 
V.  Lester,  20  Ala.  162. 

The  act  of  1850,  which  requires  a  trial 
de  novo  to  be  had  in  such  cases,  does  not 
apply  to  cases  which  had  been  removed 
to  the  circuit  court,  and  which  were  there 


pending  at  the  passage  of  the  act.    Mahan 
V.  Lester,  20  Ala.  162. 

When  a  trial  de  novo  is  improperly  had 
in  the  circuit  court,  in  a  cause  which  was 
there  pending  before  the  passage  of  the 
act  of  1850,  the  judgment  founded' upon 
the  verdict  of  the  jury  will  be  reversed  in 
the  appellate  court,  although  the  plaintiff 
in  error  is  the  party  who  sued  out  the 
certiorari,  and  who  failed  to  assign  errors 
in  the  circuit  court.  Mahan  v.  Lester,  20 
Ala.  162. 

Code  1886,  c.  13,  §  3158,  has  not  changed 
the  principles  of  pleading  and  procedure 
which  have  always  been  applied  to  the 
writ  of  certiorari,  so  as  to  permit  an  issue 
of  fact  to  be  made  up  in  the  supervisory 
court  to  supply  an  omission  in  the  record 
proceedings,  or  to  show  that  the  record 
or  recitals  of  the  court  in  which  the  judg- 
ment was  rendered  are  not  true.  Inde- 
pendent Pub.  Co.  V.  American  Press  Ass'n, 
102  Ala.  475,  15  So.  947. 

Under  Code,  §  795,  giving  the  judge  of 
probate  authority  to  issue  certiorari  on 
any  civil  judgment  rendered  by  a  justice, 
on  a  grant  of  such  writ,  the  circuit  court 
properly  tried  the  case  de  novo.  Guscolt 
V.  Roden,  112  Ala.  632,  21  So.  312. 

Trial  on  Merits.^The  discretion  of  a 
court  to  grant  the  writ  of  certiorari  is  ex- 
hausted when  the  writ  is  granted;  and, 
after  the  case  is  brought  before  the  court, 
the  petition  must  be  adjudicated  on  its 
merits,  as  shown  by  the  transcript.  In- 
dependent Pub.  Co.  V.  American  Press 
Ass'n,  102  Ala.  475,  15  So.  947. 

A  party  who  complains  that  too  high 
a  tax  has  been  assessed  against  him  as  an 
auctioneer,  and  removes  the  case  by  cer- 
tiorari to  the  circuit  court,  is  there  en- 
titled, if  he  demands  n,  to  a  trial  on  the 
merits,  and  to  show  that  too  high  a  tax 
has  been  assessed,  though,  in  cases  of  or- 
dinary taxation,  it  seems  redress  must  be 
sought  from  the  mayor  and  aldermen,  and 
that  their  decision  is  final.  Carroll  v.  City 
of  Tuscaloosa,  12  Ala.  173. 

When  certiorari  is  awarded  on  a  peti- 
tion which  does  not  set  forth  such  a  state 
of  facts  as  properly  justifies  its  issuance, 
the  circuit  court  must  proceed  with  the 
trial  de  novo,  without  regarding  the  de- 
fects of  the  petition.  Wright  v.  Gray,  20 
Ala.  363. 
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§  37. Presumptions. 

See  the  title  FORCIBLE  ENTRY 
AND  DETAINER. 

On  certiorari  where  only  the  judgment 
and  the  written  proceedings  on  which  it 
is  based  can  be  looked  to,  it  will,  in  the 
absence  of  anything  therein  to  the  con- 
trary, be  presumed  that  plaintiff,  de- 
scribed in  the  complaint  merely  as  "The 
Martin  &  Hoyt  Company,"  is  a  corpora- 
tion. Moore  v.  Martin  &  Hoyt  Co.,  27 
So.  252,  124  Ala.  291. 

Where,  on  certiorari  to  review  stock- 
law  proceedings,  it  was  not  shown  on  the 
face  thereof  that  the  election  was  not 
held  in  that  part  of  the  precinct  for  which 
it  was  ordered,  it  would  be  presumed  that 
it  was  so  held;  the  court  being  without 
authority  to  look  without  the  proceedings 
before  the  probate  judge  in  ordering  and 
holding  the  election  to  the  statements  in 
a  petition  subsequent  thereto  seeking  to 
have  the  same  declared  void,  for  the  pur- 
pose of  showing  that  the  election  was 
not  held  in  that  portion  of  the  precinct 
for  wliich  it  was  ordered.  Martin  v. 
Crook,  46  So.  482,  155  Ala.  198. 

Presumption  of  Waiver. — Where  it  ap- 
pears from  the  record  on  a  proceeding 
for  a  forcible  detainer  before  a  justice  of 
the  peace,  carried  into  the  circuit  court, 
that  the  parties  appeared  in  that  court 
and  submitted  the  case  on  the  assignment 
of  error,  it  can  not  be  objected  that  the 
case  does  not  appear  to  have  been  brought 
up  by  certiorari;  it  will  be  intended  that 
a  certiorari  was  waived  or  lost.  Turnly  v. 
Stinson.  1  Ala.  456. 

§  88. Questions  of  Fact. 

Questions  of  fact  on  the  weight  or  suf- 
ficiency of  evidence  will  not  be  reviewed 
on  certiorari.  McAllilley  v.  Horton,  75 
Ala.  491. 

On  certiorari,  in  proceedings  under 
Code,  §§  3184-3206,  empowering  the 
judge  of. probate  to  authorize  the  erection 
of  dams  for  water  mills,  conclusions  of 
fact  can  not  be  reviewed  in  the  circuit 
court.  McCulley  v.  Cunningham,  96  Ala. 
583,  11  So.  694. 

"The  jurisdiction  of  the  court  and  the 
regularity  of  its  proceedings — that  is,  er- 
rors of  law  apparent  on  the  record — are 
reversible,  h\xt  the  trial  is  not  de  novo, 
and   ooflc)*i9i^>fi5  of   fact   can   not   be   re- 


viewed. Memphis,  etc..  R.  Co.  i\  Bran- 
num,  96  Ala.  461,  11  So.  468;  McAllilley 
V.  Horton,  75  Ala.  491."  McCulley  v, 
Cunningham,  96  Ala.  583,  11  So.  694,  696. 
The  findings  of  fact  by  the  court  of  ap- 
peals are  not,  on  certiorari  to  it,  matters 
of  review  by  the  supreme  court.  Ex  parte 
Burnett  (Ala.),  61  So.  920. 

§  39.   Determination   and   Disposition   of 
Cause. 

The  judgment  in  certiorari  at  common 
law  was  either  to  quash  the  proceedings 
reviewed  or  sustain  them.  Max  J.  Wink- 
ler Brokerage  Co.  v.  Courson,  49  So.  341, 
160  Ala.  374;  Independent  Pub.  Co.  v. 
American  Press  Ass'n,  102  Ala.  475,  15 
So.  947,  949;  McAllilley  z\  Horton,  75  Ala. 
491;   Fore  v.  Fore,  44  Ala.  478. 

Code  1896,  §  493,  providing  thai,  on  af- 
firmance in  certiorari.  Judgment  shall  be 
rendered  against  the  sureties  as  well  as 
the  principal  in  the  certiorari  bond,  re- 
lates to  statutory,  and  not  to  common- 
law,  certiorari;  and,  where  a  1)ottd  is  given 
in  common-law  certiorari,  it  is  error,  on 
affirming  the  judgment,  to  enter  judgment 
on  the  bond.  Webb  &  Stagg  v.  McPher- 
son  &  Co.,  38  So.  1009,  142  Ala.  540. 

Judgment  for  Damages  for  Delay.— In 
certiorari  cases,  it  is  error  to  award  judg- 
ment for  damages  on  account  of  delay 
merely,  although  the  jury  so  find.  A 
judgment  so  entered  can  not  be  consid- 
ered as  a  clerical  misprison,  but  is  the 
fault  of  the  party  taking  it,  and  will  be 
reversed,  and  in  the  supreme  court  ren- 
dered for  the  proper  sum.  Childs  v.  Craw- 
ford, 8  Ala.  731. 

Judgment  against  Stranger  to  Writ. — 
Upon  certiorari  judgment  may  be  entered 
against  a  party  to  the  original  judgment 
who  did  not  join  in  the  bond  to  obtain 
the  writ  of  certiorari.  Dobson  v.  Dick- 
son, 8  Ala.  252. 

§  40.  Appeal  or   Other  Proceedings  for 
Review. 

An  appeal  from  the  judgment  on  a  pe- 
tion  for  certiorari  to  review  the  action 
of  the  commissioners'  court  of  a  county 
reversing  such  action  is  properly  prose- 
cuted by  and  in  the  name  of  such  court. 
Commissioners'  Court  of  De  Kalb  County 
V.  Wilborn,  46  So.  585,  155  Ala.  192. 

Wherte  the  proceedings  of  the  com- 
missioners' court  in  the  establishment  of 
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a  public  road  are  removed  by  certiorari 
to  the  circuit  court,  and  there  reversed, 
an  appeal  to  the  supreme  court  may  be 
prosecuted  in  the  name  of  the  commis- 
sioners' court.  Lowndes  County  Com- 
missioners' Court  t\  Bowie,  34  Ala.  461. 

Proceedings  for  Transfer.— The  provi- 
sions of  the  statute  prescribing  that  an 
appeal  from  a  judgment  in  a  certiorari 
proceeding  must  be  taken  within  thirty 
days  from  the  rendition  thereof  (Code,  § 
2827)  are  mandatory,  and  it  is  not  com- 
petent for  parties  by  agreement  to  alter 
or  extend  the  provisions  of  said  statute. 
Therefore,  where  an  appeal  is  taken  from 
a  judgment  in  such  a  proceeding  after  the 
lapse  of  thirty  days,  it  will  be  dismissed 
by  the  court  ex  mero  motu,  although 
there  was  an  agreement  between  the  par- 
ties seeking  to  extend  the  time;  it 
not  being  competent  to  confer  jurisdic- 
tion by  consent.  Lusk  v,  Capehart,  30 
So.  31,  129  Ala.  599. 

Matters  of  Discretion. — It  is  discretion- 
ary with  the  circuit  court  to  award  a  cer- 
tiorari or  not,  and  the  decision  is,  there- 
fore, not  reviewable.  Carter  v.  Douglass, 
2  Ala.  499. 

Questions  of  Fact — The  judgment  of 
the  circuit  court  on  a  certiorari  in  whidi 
questions  of  fact  are  tried  by  the  court 
will  not  be  reversed  unless  the  findings 
below  are  manifestly  wrong.  Dane  v. 
Mobile,  36  Ala.  304. 

Disposition  of  Cause. — Though,  for  er- 
ror of  the  circuit  court  in  dismissing  the 


certiorari  to  quash  an  order  of  the  probate 
-court  setting  aside  a  local  option  election, 
the  result  of  which  was  against  sale,  irs 
judgment  will  be  reversed,  yet  the  state- 
wide prohibition  law  being  now  in  force, 
so  that  further  prosecution  of  the  certio- 
rari is  useless,  the  cause  will  not  be  re- 
manded. St.  John  V.  Richter,  52  So.  465, 
167  Ala.  656. 

§  41.  Costs. 

When'  the  proceedings  of  the  commis- 
sioners' court  in  the  establishment  of  a 
road  are  removed  by  certiorari  into  th*'. 
circuit  court,  and  the  commissioners 
brought  in  invitum  before  that  tribunal, 
no  costs  are  recoverable  against  them  on 
a  reversal  of  their  judgment;  but  if  they 
take  an  appeal  from  the  circuit  to  the  su- 
preme court,  and  give  security  for  tlie 
costs  as  provided  by  the  Code  (§  3041), 
tl:ey  arc  responsible  for  tho  costs  of  the 
appeal  if  the  judgment  of  the  circuit  court 
is  affirmed.  Commissioners*  Court  v, 
Tarver,  25  Ala.  480. 

§  48.  Liabilities  on  Bonds. 

The  sureties  in  a  bond  for  a  certiorari 
are  only  liable  to  the  extent  of  i^s  pen- 
alty, and  if  judgment  be  rendered  against 
them  for  a  larger  sum  the  judgment  will 
be  amended,  on  motion,  in  the  court  be- 
low, or  in  an  appellate  court,  at  the  costs 
of  plaintiff  in  error.  McKcen  v,  Nelms,  9 
Ala.  507,  citing  in  Sherry  v.  Priest,  57 
Ala.  410;  Rich  v,  Lowenthal,  99  Ala.  487, 
13  So.  220. 


Cestui  Que  Trust. 

See  the  title  TRUSTS. 

Cestui  Que  Us^ 

See  the  title  TRUSTS. 

ChaUenge. 

See  the  titles  GRAND  JURY;  JURY. 

Chambers. 

See  the  titles  APPEAL  AND  ERROR;  JUDGES. 
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Cross  References. 


As  to  contracts  for  compensation  of  attorneys  by  contingent  fees,  see  the  title 
ATTORNEY  AND  CLIENT.  As  to  recovery  of  property  conveyed  in  considera- 
tion of  dismissing  criminal  prosecution,  see  tfie  title  COMPOUNDING  FELONY. 


§  1.  Nature  and  Elements  in  General. 

"The  gist  of  the  offense  is,  that  the  in- 
termeddling is  unlawful;  that  it  is  offi- 
cious, and  in  a  suit  which  no  way  be- 
longs to  the  intermeddler."  Vaughan  v. 
Marable,  64  Ala.  60,  67. 

Reason  of  Rule  against  Champerty  and 
Maintenance. — "All  our  cases,  of  main- 
tenance and  champerty  are  founded  on 
the  principle,  that  no  encouragement 
should  be  given  to  litigation,  by  the  in- 
troduction   of    parties    to    enforce    those 


rights,  which  others  are  not  disposed  to 
enforce."  Poe  v.  Davis,  29  Ala.  676,  681. 
'  "The  reason  of  the  rule  of  the  common 
law  against  champerty  and  maintenance 
is,  that  every  suit  or  action  should  stand 
on  its  own  merits,  and  that  those  who 
have  no  interest  in  the  matter  or  thing 
in  dispute,  shall  never  be  permitted  to 
become  interested;  as  thereby  law  suits 
would  be  greatly  multiplied,  and  much 
injustice  frequently  wrought,  'by  inter- 
posing other  than  the  real  parties,  who,. 
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from  their  influence  in  society  or  any 
other  cause,  may  be  able  to  produce  a 
result  which  could  be  effected  by  real 
parties.  Although  this  reason  may  be 
less  forcible  now  than  in  former  times, 
it  is  impossible  to  say  that  it  is  destitute 
of  weight,  Times  are  not  so  entirely 
changed  that  the  aid  and  active  personal 
interference  and  interest  of  one  possess- 
ing influence  may  not  produce  a  very 
different  result,  in  many  suits,  from  that 
which  the  parties  to  it  could  do."  Hollo- 
way  V,  Lowe,  7  Port.  488,  490. 

Champerty  and  Maintenance  Distin- 
guishetL — The  offense  of  champerty 
differs  from  maintenance  in  this;  in  the 
latter,  the  person  assisting  the  suitor  re- 
ceives no  benefit;  while  in  the  former, 
he  receives  the  whole,  one-half,  or  other 
portion  of  the  thing  sued  for.  Wheeler 
v.  Pounds,  24  Ala.  472. 

Same— Champerty  a  Species  of  Main- 
tenance* — "It  is  necessarily  true  that,  if 
the  offense  in  question  does  not  amount 
to  maintenance,  there  can  be  no  cham- 
perty in  it,  because,  as  we  have  said, 
champerty  is  hut  a  species  of  mainte- 
nance. 2  Co.  Inst.  207."  Oilman  v.  Jones, 
87  Ala.  691,  5  So.  785,  788. 

"Champerty  is  a  species  of  mainte- 
nance, which  at  common  law  was  an  in- 
dictable offense.  Maintenance  was  an 
ofHcious  intermeddling  in  a  law  suit  by  a 
mere  stranger  without  profit.  Cham- 
perty involved  the  element  of  compensa- 
tion for  such  unlawful  interference  by 
bargain  for  part  of  the  matter  in  suit,  or 
some  profit  growing  out  of  it,  or,  ac- 
cording to  some  of  the  authors,  as  well 
also  for  the  whole  of  tne  thing  in  dis- 
pute. 1  Hawk.  P.  C.  462,  463;  3  Amer.  & 
Eng.  Cyclop.  Law,  68,  69;  Holloway  v. 
Lowe,  7  Port.  488;  Poe  v.  Davis,  29  Ala. 
676;  Ware  v,  Russell,  70  Ala.  174."  Gil- 
man  V.  Jones,  87  Ala.  691,  5  So.  785,  786. 

Maintenance. — "Any  citizen  may  law- 
fully contribute  to  the  lawful  expenses 
of  any  public  criminal  prosecution,  and 
the  act  will  not  subject  him  to  the  charge 
of  maintenance.  Com.  v.  Dupuy,  Brightly, 
N.  P.  44.  See,  also,  Story,  Cont.,  §  579;  2 
Pars.  Cont.  765,  766;  2  Story,  Eq.  Jur., 
§  1050."  Oilman  v,  Jones,  87  Ala.  691,  5 
So.  785,  788. 

**The  law  of  maintenance,  upon  the 
modern     constructions,     is     confined     to 


cases  where  a  man  improperly,  and  for 
the  purpose  of  stirring  up  litigation  and 
strife,  encourages  others  to  bring  actions^ 
or  to  make  defenses,  which  they  have  no 
right  to  make."  Vaughan  v,  Marable, 
64  Ala.  60,  66. 

"Maintenance,  of  which  champerty  is 
a  species,  is  said  to  signify  'an  unlawful 
taking  in  hand  or  upholding  of  quarrels 
or  sides,  to  the  disturbance  or  hinder- 
ance  of  common  right.'  1  Hawkins'  PL 
454."  Thompson  v.  Marshall,  36  Ala. 
504,  512. 

"Interference  in  law  suits,  it  has  been 
said,  to  savor  of  maintenance,  must  have 
some  'tendency  to  prevent  the  course  of 
justice*  (Stanley  v.  Jones,  7  Bing,  369), 
or  else,  as  said  by  Blackstone,  *to  prevent 
the  remedical  process  of  the  law  into  an 
engine  of  oppression.*  (4  Bl.  Comm, 
135.)"  Oilman  v,  Jones,  87  Ala.  691,  5  So. 
785,  789. 

"The  offense  of  maintenance  consists 
in  the  'officious  intermeddling  in  a  suit 
that  no  way  belongs"  to  one,  by  main- 
taining or  assisting  either  party,  with 
money  or  otherwise,  to  prosecute  it  or 
defend  it' — t  Blacks  Com.  135.**  William- 
son V.  Sammons,  34  Ala.  691.  692. 
Story  on  Con.,  §  578;  McCall  t\  Capehart, 
20  Ala.  521,  526. 

Same— Gist  of  Offense.— The  gist  of 
the  offense  of  maintenance  is  that  the 
intermeddling  is  "unlawful;**  that  it  is 
"officious,**  and  in  a  suit  which  no  way 
belongs  to  the  intcrmeddler.  Tnompson 
V,  Marshall.  36  Ala.  504,  512. 

Same — Belief  in  Interest  in  Suit.— It 
is  not  maintenance  for  a  person  to  pro- 
mote a  suit  or  defense,  in  which  he  has 
or  believes  that  he  has,  a  legal  interest, 
McCall  V.  Capehart,  20  Ala.  521. 

Maintenance  is  the  officious  intermed- 
dling, by  a  third  person,  with  a  suit 
which  in  no  wise  concerns  him,  and  in 
which  he  has  no  interest;  but  it  depends 
upon  the  question  of  intention  and  good 
faith,  and  not  on  the  correctness  of  the 
party's  opinion  as  to  his  interest  in  the 
suit.    Vaughan  v.  Marable,  64  Ala.  60. 

Champerty. — "Champerty,  with  us,  is 
the  unlawful  maintenance  of  a  suit,  in 
consideration  of  some  bargain  to  have 
a  part  of  the  thing  in  dispute,  or  some 
profit  out  of  it;  and  covers  all  transac- 
tions  and   contracts,  whether  by  counsel 
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or  others,  to  have  the  whole  or  part  of 
the  thing:  or  damages  recovered.  Poe  v, 
Davis,  29  Ala.  676;  Holloway  v.  Lowe,  7 
Port.  488.  The  corrupting  element  of 
the  contract  is  its  tendency  to  foment  or 
protract  litigation,  its  dependancy  for  its 
value  upon  the  termination  of  suits,  and 
its  introduction,  to  control  and  manage 
them,  of  parties  without  other  right  or 
interest  than  such  as  is  derived  from  the 
contract."  Ware  v,  Russell,  70  Ala.  174, 
180;  Elliott  V,  McClelland,  17  Ala.  206; 
Dumas  v.  Smith,  17  Ala.  305. 

"Champerty  is  a  bargain  with  a  plain- 
tiff or  defendant  campum  partire — to  di- 
vide the  land,  or  other  matter  sued  for — 
between  them,  if  they  succeed  at  law;  the 
champtor  undertaking  to  carry  on  the 
suit  at  Ihis  own  expense.  Bouv.  Law 
Die,  tit.  Champerty."  Wheeler  v. 
Pounds,  24  Ala.  472. 

Champerty  is  the  unlawful  mainte- 
nance of  a  suit  in  consideration  of  some 
bargain  to  have  a  part  of  the  thing  in 
dispute,  or  some  profit  out  of  it,  and 
covers  all  transactions  and  contracts, 
whether  by  counsel  or  others,  to  have 
the  whole  or  part  of  the  thing  or  dam- 
ages recovered.  Holloway  v.  Lowe,  7 
Port.  488. 

§  .2.   Champertous  Contracts  in  General. 

§  2  (1)    Agreements   to    Conduct   Litiga- 
tion or  Pay  Costs  and  Expenses  of 
Suit,  or  to  Advance  Money  Therefor, 
in   Consideration  of   Portion   of   Re- 
covery. 
"There  is  much  reason,  it  thus  seems, 
for   the    relaxation    of    the    old    doctrines 
pertaining   to   the   subject,   of   champerty 
and    maintenance    so   that    they    may    be 
adapted  to  the  new  order  of  things  in  the 
present   highly   progressive  and   commer- 
cial age.     Necessity  and  justice  have,  ac- 
cordingly,   forced    the    establishment    of 
recognized  exceptions  to  the  doctrine  of 
these     offenses.      Among    these    may    be 
enumerated  the  following  instances:  .Re- 
lationship    by     blood     or     marriage     will 
often   now  justify  parties   in  giving  each 
other  assistance  in  law  suits;  and  the  re- 
lation of  attorney  and  client;  or  the  ex- 
tension of  charitable  aid  to  the  poor  and 
oppressed    litigant;    and    especially   is   an 
interference  in  a  law  suit  excusable  when 
it    is  by    one  who    has,  or    honestly  be- 1 


lieves  he  has,  a  valuable  interest  in  its 
prosecution.  It  is  especially  with  the 
last-mentioned  exception  we  are  con- 
cerned in  the  present  case,  which,  in  our 
judgment,  is  controlled  by  it."  Oilman 
V.  Jones,  87  Ala.  691,  5  So.  785,  787. 

A,  having  traded  horses  with  B, 
claimed  of  the  latter  $20  for  cheating 
him.  He  afterwards  sold  the  horse 
which  he  obtained  by  the  exchange  to  C, 
and  it  was  agreed  between  them  that  A 
should  sue  B  for  the  $20,  that  C  should 
have  the  recovery  if  he  succeeded,  and 
should  pay  all  costs  if  he  failed.  Judg- 
ment for  costs  having  been  finally  ren- 
dered against  A,  C  promised  the  clerk  of 
the  court  that  he  would  pay  them;  but, 
having  failed  to  do  so,  A  paid  the  costs, 
and  then  sued  C  to  recover  them.  Held, 
that  the  contract  was  champertous, 
and  that  C's  promise  to  the  clerk  did  not 
aid  plaintiff.  Wheeler  v.  Pounds,  24 
Ala.  472. 

§  %  (8)  Agreements  in  Consideration  of 
Information  Given  or  Services  Ren- 
dered. 

A  contract  to  collect  a  note  for  another, 
and  to  receive,  as  compensation  therefor, 
one-half  the  amount  collected,  is  cham- 
pertous, and  if  collected,  and  the  money 
is  received  by  the  proprietor  of  the  note, 
does  not  entitle  the  party  performing  the 
service  to  recover  a  moiety  or  any  other 
sum  of  him.  Byrd  v.  Odem,  9  Ala.  755, 
cited  in  Jenkins  v,  Bradford,  59  Ala.  400. 

§  8  (8)  Mortgage  or  Sale  of  Chattels 
Held  or  Claimed  Adversely. 

A  purchased  slaves,  and  took  the  con- 
veyance in  the  name  of  his  son,  B,  and 
the  slaves  were  afterwards  sold  to  C 
on  execution  against  A.  B  subsequently 
took  the  slaves  secretly  from  the  posses- 
sion of  C,  and  C  afterwards  sold  the 
slaves,  while  in  possession  of  B,  to  D. 
the  conveyance  reciting,  "which  said 
slaves  have  been  removed  or  stolen 
from  this  county.  I  therefore  convey 
the  chance  of  said  slaves  only,  and  con- 
vey such  title  as  is  in  me,  or  all  the  title 
I  ever  had  at  any  time."  Held,  that  this 
v/as  not  an  assignment  of  a  chose  in  ac- 
tion, unless  B  was  at  the  time  in  actual 
possession  of  the  slaves,  claiming  them 
adversely  to  C,  openly  asserting  his  title 
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as  bona  fide.  Hinton  v,  Nelms,  13  Ala. 
222. 

Transfer  of  Chose  in  Action. — "It  was 
a  part  of  the  law  of  maintenance  that  no 
chose  in  action,  which  included  all  rights 
not  reduced  to  possession,  could  be  as- 
signed or  transferred.  This  was  on  the 
ground,  as  said  by  Mr.  Chitty,  that  'such 
alienations  tended  to  increase  mainte- 
nance and  litigation,  and  afforded  means 
to  powerful  men  to  purchase  rights  of  ac- 
tion, and  thereby  enable  them  to  oppress 
indigent  debtors,  whose  original  creditors 
would  not,  perhaps,  have  sued  them.' 
Chit.  Bills,  6,  7."  Oilman  v,  Jones,  87 
Ala.  691,  5  So.  785,  786. 

Nothing  in  action,  entry  or  re-entry, 
can  be  granted  over.  2  Thomas  Coke,  99, 
214.    Dexter  v.  Nelson,  6  Ala.  68. 

The  owner  of  a  mill  right  of  action  to 
personal  property  can  not  transfer  the 
right  to  another,  so  as  to  authorize  a  suit 
in  the  name  of  the  purchaser.  Brown  v. 
Lipscomb,  9  Port.  472. 

Same — Effect  of  Assignment  of  Chose 
in  Action. — A  chose  in  action  at  common 
law  is  not  assignable;  but  a  transfer  of  a 
chose  in  action  for  a  valuable  considera- 
tion, vests  such  an  interest  in  the  trans- 
feree, as  a  court  of  equity  will  enforce, 
and  a  court  of  law  protect,  if  the  as- 
signee sue  in  the  name  of  the  assignor. 
Goodwyn  v.  Lloyd,  8  Port.  237. 

Sale  of  Chattel  Held  Adversely.— A 
sale  of  personalty  by  one  claiming  title 
to  it  is  void  as  against  one  at  the  time 
holding  it  adversely.  Posey  v.  Gamble, 
41  So.  416,  148  Ala.  660. 

A  claim  to  personal  property  in  the  ad- 
verse possession  of  another  can  not  be 
sold  so  as  to  vest  a  right  of  action,  in 
his  own  name,  in  the  purchaser.  Foy  v, 
Cochran,  88  Ala.  353,  6  So.  685. 

Same — Amounts  to  Assignment  of 
Chose  in  Action. — Where  the  possession 
of  personal  property  is  held  adversely, 
under  color  of  title,  by  another  than  the 
seller,  and  the  owner  would  be  driven  to 
an  action  to  recover  his  possession,  the 
transfer  is  of  a  mere  chose  in  action,  and 
hence  the  transferee  can  not  sue  in  his 
own  name.  Goodwyn  v.  Lloyd,  8  Port. 
237. 

Where  a  chattel  is  held  adversely  under 
a  bona  fide  claim  of  title,  a  sale  thereof 
by   the   true    owner,    with    knowledge    of 


such  actual  possession  and  claim  by  an- 
other, is  void,  being  the  transfer  of  a 
mere  right  of  action.  Brown  v.  Lips- 
comb, 9  Port.  472. 

Same — Indorsement  of  Warehouse  Re- 
ceipt after  Seizure  of  Goods. — A  cotton- 
broking  firm  pledged  two  hundred  and 
thirty  bales  of  cotton  to  plaintiff  by  a 
written  agreement,  one  hundred  bales  of 
which  were  covered  by  an  unindorsed 
warehouse  receipt  in  plaintiff's  posses- 
sion, which  had  been  issued  from  the 
firm's  warehouse.  The  one  hundred  bales 
were  set  apart,  but  afterwards  twenty- 
four  of  them  were  sold,  and  others  sub- 
stituted. Defendants,  creditors  of  the 
firm  without  notice  of  the  debt  to  plain- 
tiff, seized  the  one  hundred  bales  then  in 
the  possession  of  the  firm.  The  firm 
thereupon  indorsed  the  warehouse  receipt 
to  the  plaintiff,  who  sued  for  possession. 
Held,  that  the  firm's  indorsement  of  the 
receipt  after  defendant's  seizure  was  not 
maintenance.  Alabama  State  Bank  v. 
Barnes,  82  Ala.  607,  2  So.  349. 

Same— Sale  of  Converted  Chattel.— 
Where  a  chattel  is  converted  and  the 
conversion  is  known  to  the  owner,  his 
interest  is  reduced  to  a  mere  chose  in  ac- 
tion, and  he  can  not  by  sale  transfer  the 
title  so  as  to  enable  the  buyer  to  sue  in 
his  own  name.  Dunklin  v.  Wilkins,  5 
Ala.  199. 

Same — ^Adverse  Holding  Subordinate  to 
Vendor.— Though  the  sale  of  a  chattel  by 
one  out  of  possession,  and  to  which  he 
has  the  mere  right  of  action,  does  not 
pass  to  the  purchaser  the  right  to  sue  for 
the  possession,  he  may  do  so  where  the 
possession  of  the  third  person  is  subordi- 
nate to  or  derived  from  the  vendor  as  in 
the  case  of  a  bailment.  Foster  v,  Goree, 
5  Ala.  424. 

Same — ^What  Constitutes  Adverse 
Holding.— Where  a  debtor,  in  the  first 
instance,  gives  a  mortgage  on  slaves  to 
secure  his  creditor,  and  the  creditor  after- 
wards takes  from  him  another  mortgage 
on  the  same  and  other  property,  extend- 
ing the  law  day  and  securing  other  cred- 
itors, the  acceptance  of  the  last  mortgage 
creates  an  implied  contract  not  to  pro- 
ceed on  the  first,  and  therefore  the  pos- 
session held  by  the  creditor,  of  slaves 
purchased  at  a  sale  under  the  first  mort- 
gage, is  not  adverse,  so  as  to  render  a 
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sale  by  the  trustee  under  the  second 
mortgage  void  on  account  of  an  adverse 
possession.  The  title  of  the  creditor,  ac- 
quired by  his  purchase,  is  subordinate  to 
the  last  mortgage.  Billingsley  z:  Harrell, 
11  Ala.  775,  cited  in  Boyd  r.  Beck,  29  Ala. 
703;  Mobile,  etc.,  R.  Co.  r.  Nicholas,  98 
Ala.  92.  12   So.  723. 

Assignment  of  Equitable  Interest.— "As 
a  general  rule,  that  where  an  equitable 
interest  is  assigned,  in  order  to  give  the 
assignee  a  locus  standi  in  judicio,  in  a 
court  of  equity,  the  party  assigning  such 
right  must  have  some  substantial  posses- 
sion, and  some  capability  of  personal  en- 
joyment, and  not  a  mere  naked  right  to 
overset  a  legal  instrument,  or  to  maintain 
a  suit.  2  Story's  Equity,  §  1040  g."  Poe 
V.  Davis,  29  Ala.  676,  682. 

§  8  <4)  Who  May  Raise  Objections. 

The  vendee  can  not  question  the  le- 
gality of  the  assignment  of  the  obligation 
for  the  purchase  money  when  sued  by  the 
assignor  and  assignee  jointly.  Broughton 
V.  Mitchell,  64  Ala.  210,  cited  in  note  in 
35   L.    R.   A.,   N.   S.,   518. 

§  8  (5)  Persons  Liable. 

If  one  honestly  believes  that  he  has  an 
interest  in  a  suit,  though  in  fact  he  has 
none,  he  may  lawfully  contract  in  ref- 
erence to  it.  Vaughan  v,  Marable,  64 
Ala.  60. 

Where  one  has  such  a  distinct  interest, 
whether  great  or  small,  certain  or  uncer- 
tain, vested  or  contingent,  he  may  main- 
tain. McCall  V.  Capehart,  20  Ala.  521; 
Johnston  v.   Smith,   70  Ala.   108. 

Pending  a  suit  for  the  conversion  of 
certain  bonds  issued  by  the  N.  O.  &  S. 
R.  Co.,  defendants,  who  were  the  owners 
of  the  S.  &  G.  R.  R.,  and  who  desired  to 
lease  the  N.  O.  &  S.  road,  negotiated 
with  the  litigant  bondholders  for  such 
lease.  All  consented,  except  plaintiff,  and 
defendants  purchased  his  bonds.  The 
bonds  were  not  to  be  delivered  until  the 
end  of  the  suit.  The  litigation  was  to  be 
continued  in  the  name  of  the  seller,  and 
the  purchaser  was  to  pay  the  attorney's 
fees  and  legal  expenses,  except  a  certain 
retainer  fee.  Held,  that  defendants  had 
such  an  interest  in  the  suit  as  to  relieve 
the  contract  of  any  charge  of  champerty. 
Oilman  v,  Jones,  87  Ala.  691,  5  So.  785,  4 


L.  R.  A.  113,  cited  in  note  in  14  L.  R.  A. 
746. 

Vendor  of  Chattel.— The  vendor  of  a 
chattel,  having  given  an  express  or  im- 
plied warranty  of  title,  is  not  guilty  of 
maintenance  in  upholding  the  suit  of  the 
purchaser  involving  the  title.  Williamson 
r.  Sammons,  34  Ala.  691. 

§  8  (6)  Operation  and  Eflfect. 

"Contracts  for  the  maintenance  of  suits, 
or  for  champerty,  are  void."  Vaughan  v, 
Marable,  64  Ala.  60,  66. 

So  odious,  in  the  eyes  of  the  law,  are 
these  contracts,  which  are  tainted  with 
champerty  or  maintenance  in  making 
them,  if  one  pay  out  money  under  them, 
-he  can  not  recover  it  back.  Wheeler  v. 
Pounds,  24   Ala.  472. 

§  3.  Contracts  and  Transactions  with  At- 
torneys. 

§   8    (1)    Validity  of  Contract  in  General 

A  promise,  after  a  suit  is  determined,  to 
pay  an  attorney  a  sum  of  money  out  of 
the  moneys  collected  in  that  suit,  is  not 
champertous.  Walker  v.  Cuthbert,  10  Ala. 
213. 

A  contract  by  which  an  attorney  is  to 
collect  money  for  his  client,  and  for  his 
services  **to  retain  of  the  sums  collected 
twenty  per  cent.,  or  be  paid  two  hundred 
dollars  as  he  shall  elect,"  is  void  for 
champerty.  Elliott  v.  McClelland,  17  Ala. 
206. 

When  a  contract  is  shown  to  be  free 
from  all  condition — when  it  does  not  in- 
volve the  duty  of  commencing  or  continu- 
ing litigation,  and  it  is  supported  by  a 
fair  and  valuable  consideration — debts 
payable  at  all  events,  though  the  con- 
sideration of  such  debts  may  be  compen- 
sation for  professional  services  rendered, 
or  which  the  attorney  is  retained  to  ren- 
der, the  contract  can  not  be  condemned 
as  champertous,  or  as  savoring  of  main- 
tenance. Ware  v,  Russell,  70  Ala.  174, 
180. 

§  8   (8)   Agreements  Whereby  Attorney 
Acquires   Interest  in   Subject  Blatter. 

A  contract  between  a  client,  whose 
property  had  been  attached,  and  his  at- 
torney, whereby  the  former  transfers  to 
the  latter  the  property  attached,  in  con- 
sideration of  past  professional  services 
and    a  promise    to  render    services  in  de- 
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fensc  of  the  suit,  and  in  prosecuting  a 
contemplated  action  for  damages  for  a 
wrongful  attachment,  and  to  execute  as 
surety  a  replevy  bond  for  the  client,  is 
not  champertous  or  otherwise  invalid. 
Ware  r.  Russell,  70  Ala.  174. 

A  contract  by  defendant  in  attachment 
assigning  the  property  attached  to  his  at- 
torneys in  consideration  of  services  ren- 
dered and  to  be  rendered  in  defense  of 
the  suit,  and  in  suing  for  a  wrongful 
attachment,  and  stipulating  for  his  own 
diligence  in  defense  of  the  suit,  and  the 
removal  of  the  attachment  lien,  is  not 
champertous.  Ware  v,  Russell,  70  Ala. 
174. 

A  contract  between  contesting  clients 
and  their  attorneys,  settling  the  dispute, 
and  agreeing  that  judgment  should  be 
rendered  for  one-half  the  property  levied 
on,  and  that  a  certain  portion  should  be 
paid  plaintiffs,  and  the  balance  divided 
between  the  opposing  attorneys,  held  not 
champerty.     Price  v,  Carney,  75  Ala.  546. 

Prosecution  of  Suit  for  Part  of  Re- 
covery*— Where,  by  written  agreement, 
the  plaintiff  in  an  action  of  slander  was 
to  pay  a  small  sum  to  his  attorney,  who 
was  also  to  have  one-fourth  part  of  the 
verdict  for  his  services,  and  the  plaintiff 
recovered,  it  was  held  that  an  action 
would  not  lie  on  such  agreement  by  the 
attorney  against  the  client,  as  the  con- 
tract was  champertous.  Holloway  z: 
Lowe,   7   Port.  488. 

Collection  of  Claim  for  Part  of  Amount 
Collected. — Where  a  client  gives  a  note 
to  his  attorney  for  services  to  be  ren- 
dered in  a  certain  suit,  and  at  the  same 
time  executes  an  instrument  by  which  he 
agrees  to  allow  him  one-half  the  damages 
that  may  be  recovered,  the  note  and 
agreement  form  but  one  contract,  and 
both  are  champertous  and  void.  Dumas 
r.  Smith,  17  Ala.  305,  cited  in  POe  r. 
Davis,  29  Ala.  676;  Jenkins  z\  Bradford, 
59  Ala.  400. 

Interest  in  Land  for  Prosecuting  Suit. 
Concerning  It. — A  contract  in  which  it  is 
agreed  that  attorneys  at  law  shall  receive 
one-half  of  the  land  in  litigation  for  the 
services  they  may  render  in  a  partition 
suit,  if  it  should  be  conducted  to  a  suc- 
cessful termination,  is  champertous,  and, 
being  against  public  policy,  is  void.  Jen- 
kins V.  Bradford,  59  Ala.  400. 


§  3  (3)  Who  May  Raise  Objections. 

Where  an  attorney  is  sued  by  his  client 
for  negligence  and  unskillfulness,  he  can 
not  show  champerty  in  the  contract  as  a 
defense  to  the  suit.  Goodman  v.  Walker, 
30  Ala.  482. 

§  3  <4)  Operation  and  Effect 

An  allowance  of  a  solicitor's  fee,  made 
during  the  pendency  of  the  action  by  a 
wife  for  her  separate  maintenance,  should 
be  canceled  on  the  entry  of  a  final  decree 
on  the  merits  in  favor  of  the  husband, 
where  it  appears  that  counsel  were  prose- 
cuting the  suit  for  the  wife  under  a  cham- 
pertous agreement.  Brindley  v,  Brindley, 
25  So.  751.  121  Ala.  429,  cited  in  note  in 
35  L.  R.  A.,   X.  S.,  521. 

Recovery  for  Services  on  Quantum 
Meruit. — Where  a  contract  is  void  for 
champerty,  the  attorney  may  recover  for 
his  services  on  a  quantum  meruit.  Elliott 
V.  McClelland.  17  Ala.  206. 

Same — Considering  Champertous  Con- 
tract  in  Estimation  of  Value  of  Services. 
— ^^Where  the  parties  have  stipulated  the 
amount  of  compensation  to  be  allowed 
to  the  plaintiff  for  conducting  a  lawsuit, 
and  the  agreement  is  vpid  for  cham- 
perty, the  compensation  thus  stipulated 
for  ought  not  to  be  considered  by  the 
jury,  *  in  estimating  the  value  of  the 
services  actually  rendered.  Holloway  v. 
Lowe,  1   Ala.  246. 

§   4.   Transfers  of  Claims  for  Purpose  of 
Litigation. 

§  4  (1)  In  General. 

A  remainderman's  equity  to  have  set 
aside  a  deed  of  trust  to  her  estate, 
procured  by  fraud  and  imposition,  may 
be  enforced  by  her  assignee,  without 
thereby  committing  an  act  of  mainte- 
nance. Gandy  r.  Fortner,  24  So.  425,  119 
Ala.  303,  cited  in  note  in  35  L.  R.  A.,  N. 
S.,  745,   14  L.   R.  A.  746. 

A  distributee  may  assign  his  interest 
in  the  estate.  Poe  v.  Davis,  29  Ala.  676, 
cited  in  note  in  14  L.  R.  A.  746. 

The  transfer  of  an  overdue  note,  for 
the  consideration  of  the  principal,  and 
with  the  understanding  that  the  trans- 
feree shall  have  the  accrued  interest  if  he 
can  collect  it,  and  that,  if  the  note  can  not 
be  collected,  it  shall  be  retransferrcd,  is 
champerty.    Byrd  v.  Odem,  9  Ala.  755. 
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The  assignment,  for  valuable  considera- 
tion, of  the  purchaser's  obligation  to  pay 
the  purchase  money  for  land,  as  evidenced 
by  the  written  contract  signed  by  him  and 
his  vendor,  is  not  champertous,  nor  void 
for  maintenance,  merely  because  he  had 
already  made  default,  and  the  vendor  and 
assignee  both  knew  that  a  suit  would 
be  necessary  to  enforce  his  liability. 
Broughton  v.   Mitchell,  64  Ala.  210. 

§  4  (2)  What  Are  Litigious  Rights. 

A  bill  by  an  assignee  for  specific  per- 
formance of  a  contract  to  convey  land 
conditionally  is  not  champertous,  where 
assignor  had  complied  with  the  condi- 
tions, previous  to  the  assignment,  and 
complainant  was  only  attempting  to  con- 
vert his  equitable  title  into  a  legal  one. 
Davis  V,  Williams,  25  So.  704,-  121  Ala. 
542,  cited  in  note  in  35  L.  R.  A.,  N.  S., 
745.  ' 

§  4  (3)  Assignments  Pendente  Lite. 

A  person  may  assign  his  equity  of  re- 
demption in  securities  held  by  a  third 
party,  even  pendente  lite,  without  being 
subject  to  the  pains  of  maintenance.  2 
Spencis  Eq.'871;  2  Sim.  &  Stu.  244.  (Cond. 
Eng.  C.  Rep.  439.)  Poe  v.  Davis,  29  Ala. 
676,  683. 

A  person  who  has  a  community  ot  in- 
terest with  a  codefendant  in  a  suit  to 
rescind  a  sale  to  the  latter  is  not  guilty 
of  maintenance  in  taking  a  transfer, 
pending  such  suit,  of  the  property  in 
litigation,  and  the  rents,  hires,  and  dam- 
ages that  may  accrue  in  the  suit,  and  in 
assuming  a  liability  for  said  codefend- 
ant's  share  of  the  costs  and  expenses  of 
the  litigation.  Thompson  z/.  Marshall,  36 
Ala.  504. 

A  distributee  may  assign  his  interest 
or  share  in  the  estate  to  be  distributed; 
yet,  if  a  controversy  is  going  on  as  to 
such  share,  and  a  lawsuit  is  pending  as  to 
the  validity  of  the  supposed  will  of  the 
testator  or  ancestor,  upon  the  determina- 
tion of  which  the  share  assigned  will 
mainly,  if  not  entirely,  depend,  and  the 
assignee  becomes  a  party  to  such  contro- 
versy and  suit,  taking  the  place  of  his 
assignor,  releasing  him  from  trouble,  and 
agreeing  to  indemnify  him  against  the 
cost  and  expenses  of  the  suit,  it  is  a 
species  of  maintenance,  which  avoids 
the  contract.     Poe  v.  Davis,  29  Ala.  676. 


§  5.  Grants  of  Lands  Held  Adversely. 
§  5  (1)  Validity  of  Deed  to  Land  Held 
Adversely  in  GeneraL 
See    post,    "Operation    and    Effect,"   § 

5  (5). 

A  conveyance  of  land  adversely  .  held 
is  champertous  and  void.  Doe  ex  dem. 
Anniston  City  Land  Co.  v,  Edmondson, 
40  So.  505,  145  Ala.  557,  cited  in  note  in 
35  L.  R.  A.,  N.  S.,  733;  Dexter  v.  Nelson, 

6  Ala.  68,  cited  in  note  in  35  L.  R.  A.,  N. 
S.,  731,  732,  759. 

Where  defendant's  grantor  had  never 
been  in  actual  possession  of  the  land, 
and  at  the  time  he  executed  the  deed  to 
defendant  the  land  was  held  adversely  by 
plaintiffs,  who  claimed  under  patent  from 
the  government,  defendant's  deed  is 
champertous  and  void.  Chevalier  v. 
Carter,  26  So.  901,  124  Ala.  520,  cited  in 
note  in  35  L.  R.  A.,  N.  S.,  732. 

A  conveyance  of  land  adversely  held 
is  void  as  to  the  adverse  possessor  or 
those  in  privity  with  him.  Hornsby  v. 
Tucker  (Ala.),  61  So.  928. 

Statutory  Provisions. — Under  Code 
1907,  §  3839,  a  deed  of  lands  adversely 
held  is  insufficient  to  support  ejectment. 
Mcintosh  V.  Windham,  56  So.  1020,  174 
Ala.  145. 

Code  1907,  §  3839,  does  not  apply  to 
deeds  made  before  the  adoption  of  the 
Code  of  1907,  aftd  a  deed  executed  by  a 
grantor  while  a  third  person  is  in  ad- 
verse possession  of  the  premises  is  in- 
valid as  to  the  third  person.  Curtis  v. 
Riddle   (Ala.),  59  So.  .47. 

Purchase,  at  Judicial  Sale,  of  Land 
Held  Adversely. — The  rule  against  re- 
covery on  a  title  acquired  while  the  ti- 
tle was  held  adversely  does  not  hold 
when  the  title  was  purchased  by  plaintiff 
at  a  judicial  sale;  hence  proof  of  defend- 
ants' possession  was  not  admissible  to 
show  that  plaintiff's  deed  was  inopera- 
tive because  defendants  held  adversely  at 
the  time.  Vary  v.  Sensabaugh,  47  So. 
196,  156  Ala.  459,  cited  in  note  in  35  L. 
R.  A.,  N.  S.,  741. 

Where  the  holder  of  a  vendor's  lien 
purchased  the  premises  at  a  chancery 
sale  to  enforce  the  lien  against  the  pur- 
chaser in  possession,  and  then  conveyed 
to  a  third  person,  such  conveyance  was 
valid,  though  the  vendor's  purchaser  was 
in  possession.  Singleton  v,  Jackson 
(Ala.),  59  So.  45. 
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A  sale  under  a  decree  of  the  probate 
court  for  division  between  the  heirs  of 
a  deceased  owner  is  a  judicial  sale,  and 
the  fact  that  the  property  was  at  the 
time  of  the  sale  in  the  adverse  possession 
of  a  third  person  does  not  invalidate  the 
deed  from  the  commissioner  to  the  pur- 
chaser, though  the  deed  was  made  before 
the  present  Code  went  into  effect.  Wil- 
liams V.  Williams,  54  So.  107,  170  Ala. 
143. 

Lands  Held  Adversely,  Acquired  by 
Devolution  under  Statute.— The  principle 
which  makes  conveyances  of  lands  void, 
if  executed  when  a  third  person  is  in  the 
adverse  possession  of  them,  has  no  appli- 
cation where  the  interest  or  estate  is 
acquired  by  devolution  under  the  stat- 
utes. Cramton  v.  Rutledge,  47  So.  214, 
157  Ala.  141,  cited  in  note  in  35  L.  R.  A., 
N.  S.,  741. 

Necessity  of  Knowledge  of  Adverse 
Holding. — A  deed  to  land  in  the  adverse 
possession  of  another  is  void,  though  the 
grantor  was  unaware  of  such  adverse 
holding.  Bernstein  v.  Humes,  71  Ala. 
260,  cited  in  note  in  35  L.  R.  A.,  N.  S., 
734,  756. 

Where  a  person  buys  land  claimed  to 
be  in  the  adverse  possession  of  another, 
it  is  immaterial,  in  ejectment  by  the 
purchaser,  whether  the  purchaser  knew 
of  such  adverse  possession;  the  only 
question  being  whether  his  grantor  was 
barred  by  the  adverse  possession.  Hoyle 
V.  Mann,  41  So.  835,  144  Ala.  516,  cited  in 
note  in  35  L.  R.  A.,  N.  S.,  740. 

Same— Constructive  Notice  Sufficient 
— It  is  not  required  that  the  mortgagee, 
or  other  purchaser  of  land  held  adversely, 
should  have  actual  notice  of  such  adverse 
holding,  in  order  to  vitiate  the  convey- 
ance. The  constructive  notice  implied 
from  possession  is  sufficient.  Vandiveer 
V,  Strickney,  75  Ala.  225,  228,  cited  in 
note  in  35  L.  R.  A.,  N.  S.,  734,  756. 

Same-^At  Common  Law. — To  consti- 
tute the  offense  of  common-law  cham- 
perty, it  must  not  only  be  proved  that 
there  was  adverse  possession  at  the  time 
of  sale,  but  the  purchaser  had  knowledge 
of  such  adverse  possession.  Camp  v, 
Forrest,  13  Ala.  114,  120. 
§  5  (8)  What  Constitutes  Adverse  Pos- 
session. 

Where  it  appears  in  ejectment  that  de- 


fendant's possession  of  the  property  was 
never  adverse  to  the  title  of  plaintiffs 
grantor,  such  possession  does  not  affect 
the  validity  of  the  deed  from  such 
grantor  to  plaintiff.     Croft  v,  Thornton, 

28  So.  84,  125  Ala.  391,  cited  in  note  in  35 
L.  R.  A.,  N.  S.,  734,  756. 

Where  a  void  deed  of  a  homestead  is 
executed,  the  possession  of  the  wife  after 
the  husband's  death  is  not  the  possession 
of  the  grantee,  so  as  to  avoid  a  later  deed 
by  the  wife  on  the  ground  that  she  was 
out  of  possession  when  the  deed  was  exe- 
cuted. Parks  V,  Barnett,  104  Ala.  438,  16 
So.  136,  cited  in  note  in  35  L.  R.  A.,  N.  S., 
756. 

A  mortgagor,  after  becoming  tenant  of 
the  purchaser  at  the  mortgage  sale,  re- 
nounced his  tenancy,  and  thereafter 
claimed  to  hold  in  his  own  right,  upon 
the  purchaser's  refusal  of  an  offer  and 
tender  for  redemption.  Held,  that  this 
was  such  an  adverse  holding  as,  under 
the  rule  against  maintenance,  would  pre- 
vent a  grantee  from  the  purchaser,  dur- 
ing such  adverse  possession,  from  re- 
covering the  premises  in  an  action  of 
ejectment  in  his  own  name.  Alexander 
V,  Caldwell,  61  Ala.  543,  cited  in  note  in  35 
L.  R.  A.,  N.  S.,  751,  752. 

Instructions  Correctly  Stating  the  Law. 
— In  such  a  case  a  charge  is  free  from 
error  which  instructs  the  "fury  that,  "to 
constitute  adverse  possession  there  must 
be  an  actual  claim  of  present  ownership, 
accompanied  with  possession,  and  a  pos* 
session  with  a  mere  intention  to  claim 
in  the  future  is  not  adverse  possession." 
Edmondson  v.   Anniston   City   Land   Co., 

29  So.  596,  128  Ala.  589. 

In  ejectment  a  charge  is  free  from  er- 
ror which  instructs  the  jury  that  if,  at 
the  time  of  the  execution  of  the  deed 
under  which  the  plaintiff  claimed,  the  de- 
fendant, or  those  under  whom  he 
claimed,  was  in  the  adverse  possession 
of  said  lands,  then  the  said  deed  to  the 
plaintiff  was  void  as  evidence  of  title,  is 
a  correct  statement  of  the  law,  and  free 
from  reversible  error.  Edmondson  v. 
Anniston  City  Land  Co.,  29  So.  596,  128 
Ala.  589. 

Adverse  Possession  Must  Be  Actual. — 
While  to  avoid  a  deed  to  land  executed  by 
one  out  of  possession,  it  is  enough,  if  there 
be  one  in  adverse  possession,  exercising 
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acts  of  ownership,  and  claiming  to  be 
rightfully  in  possession,  with  or  without 
color  of  title,  such  adverse  possession,  to 
have  this  effect,  must  be  actual,  not  con- 
structive; it  must  be  marked  by  acts  of 
dominion,  such  as  the  erection  of  houses, 
making  valuable  improvements,  clearing 
lands,  claiming  ownership,  or,  by  some 
other  act,  evidencing  that  the  possession 
is  under  claim  of  right  Bernstein  v.  Hu- 
mes, 71  Ala.  260. 

Necessity  of  Color  of  Title.— Where 
one  makes  a  conveyance  of  land  which  is 
at  the  time  in  the  adverse  possession  of  a 
third  party,  exercising  acts  of  ownership, 
and  claiming  to  be  in  rightful  possession, 
though  having  no  color  of  title,  the  deed 
is  void  as  against  the  person  holding  ad- 
versely, and  will  not  support  an  action  in 
ejectment.  Murray  v.  Hoyle,  92  Ala.  559, 
9  So.  368.  cited  in  note  in  35  L.  R.  A.,  N. 
S.,  732,  736;  Sharp  v.  Robertson,  76  Ala. 
343,  cited  in  Croft  v.  Thornton,  125  Ala. 
391,  28  So.  84,  cited  in  note  in  35  L.  R.  A., 
N.  S.,  732,  756. 

Under  Code  1907,  §  3839,  a  conveyance 
of  land  which,  at  the  time  the  deed  is  ex- 
ecuted, is  in  possession  of  one  holding 
adversely  to  the  grantor,  exercising  acts 
of  ownership  and  claiming  to  be  in  right- 
ful possession  thereof,  though  having  no 
color  of  title,  is  void  as  to  such  possessor 
and  will  not  support  ejectment  by  the 
grantee.  Mcintosh  r.  Windham,  174 
Ala.  145,  56  So.  1020. 

Paper  Titles. — Possession  of  land  by 
one  not  having  any  written  evidence  of 
title  is  not  such  an  adverse  possession  as 
will  avoid  a  deed  of  the  land  by  one  hav- 
ing legal  paper  title,  though  out  of  posses- 
sion. Cawsey  v.  Driver,  13  Ala.  818,  cited 
in  note  in  35  L.  R.  A.,  N.  S.,  756. 

Claim  of  Independent  Right  Sufficient 
— ^To  avoid  a  deed  to  land  executed  by  a 
party  out  of  possession,  on  account  of  the 
adverse  possession  of  a  third  party,  it  is 
not  required  that  the  possession  of  the  lat- 
ter should  have  been  under  a  bona  fide 
claim  of  right  to  the  premises,  or  under 
the  honest  belief  that  his  title  was  good; 
it  is  sufficient  if  he  claimed  in  independ- 
ent right  adversely.  Bernstein  v.  Humes, 
75  Ala.  241,  cited  in  note  in  35  L.  R.  A.,  N. 
S.,  746,  756. 

Execution      Sales. — A     conveyance     of 


lands,  which  are  at  the  time  in  the  adverse 
possession  of  a  third  person,  under  claim 
of  ownership,  though  without  color  of  ti- 
tle, is  void  as  against  the  adverse  holder 
and  the  grantee  can  not  recover  against 
him  in  ejectment;  and  this  principle  ap- 
plies to  a  voluntary  conveyance  by  a  pur- 
chaser at  a  sale  under  execution.  Bern- 
stein V.  Humes,  60  Ala.  582,  cited  in  note 
in  35  L.  R.  A.,  N.  S..  732,  756. 

A  judgment  debtor,  after  execution  had 
been  issued  against  him,  sold  land  to  de- 
fendant, who  placed  tenants  thereon. 
Afterwards  the  land  was  sold  on  the  ex- 
ecution against  the  judgment  debtor  and 
purchased  by  a  third  party,  who  de- 
manded possession  of  defendant's  ten- 
ants, who  agreed  to  yield  possession,  and 
thereupon,  without  leaving  the  premises, 
rented  the  lands  from  the  third  party. 
Afterwards  the  third  party  sold  the  land 
to  plaintiff.  Held,  that  the  sale  to  plain- 
tiff was  not  champertous,  though  the  land 
was  claimed  by  defendant  at  the  time, 
the  latter's  tenants  having  attorned  to  the 
third  party,  and  he  having  therefore  had  . 
possession  when  the  sale  was  made. 
Griffin  v.  Dauphin,  31  So.  849.  133  Ala. 
543,  cited  in  note  in  35  L.  R.  A..  X.  S., 
742,  752. 

Same — ^Purchaser  Holding  Adversely 
to  Subsequent  Vendor. — The  possession 
of  property  by  a  purchaser  at  a  sheriffs 
sale  on  an  execution  against  the  mort- 
gagor is  not  adverse  to  the  mortgagee  of 
such  property,  so  as  to  render  a  subse- 
quent sale  made  by  the  latter  under  the 
mortgage  invalid.  Williams  r.  Hatch,  38 
Ala.  338. 

Same  Held  Adversely  to  Purchaser  at 
Execution  Sale. — Possession  of  a  chattel 
by  a  purchaser  at  an  execution  sale  there- 
of against  the  mortgagor  is  not  adverse 
to  the  mortgagee,  so  far  as  to  invalidate 
a  subsequent  sale  under  the  mortgage  by 
the  mortgagee,  as  maintenance.  Rust  v. 
Electric  Lighting  Co.  of  Mobile.  27  So. 
263,  124  Ala.  202,  cited  in  note  in  35  L. 
R.  A.,  N.  S.,  742. 

The  possession  of  a  chattel  by  a  pur- 
chaser at  sheriff's  sale  under  execution 
against  the  mortgagor  of  the  chattel  is 
not  adverse  to  the  mortgagee,  so  as  to 
invalidate  a  subsequent  sale  under  the 
mortgage   by  the  mortgagee   for  mainte- 
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nance.  Electric  Lighting  Co.  v.  Rust,  23 
So.  751,  117  Ala.  680,  cited  in  note  in  35 
L.  R.  A.,  N.  S.,  741. 

A  conveyance  by  a  purchaser  at  an 
execution  sale  of  lands  held  adversely  is 
void  as  against  the  adverse  holder.  Bern- 
stein V.  Humes,  60  Ala.  582. 

Possession  by  Trespasser. — The  pos- 
session of  a  trespasser  is  not  adverse  to 
the  owner.  McCall  v,  Capehart,  20  Ala. 
521. 

Sale  by  Vendee  of  Land  Held  for  Pur- 
chase Money  by  His  Vendor.— Where 
the  vendor  of  land  retains  the  title  as  se- 
curity for  the  purchase  money,  the  pos- 
session of  the  land  and  pernancy  of 
rents  and  profits  by  him  are  presump- 
tively subservient  to  the  equitable  owner- 
ship of  the  vendee,  and  hence  do  not 
render  conveyances  by  the  vendee  to 
third  persons  void  for  maintenance. 
Ashurst  V,  Peck,  101  Ala.  499,  14  So.  541, 
cited  in  note  in  35  L.  R.  A.,  N.  S.,  750. 

Exercising  Acts  of  Ownership  and 
Claiming  Right  of  Possession. — ^To  avoid 
a  conveyance  by  a  person  out  of  posses- 
sion on  the  ground  of  adverse  possession, 
there  must  be  adverse  possession  by  one 
exercising  acts  of  ownership  and  claim- 
ing to  be  rightfully  in  possession.  Eu- 
reka County  V.  Edwards,  71  Ala.  248; 
Humes  v.  Bernstein,  72  Ala.  546,  cited  in 
Vandiveer  v,  Stikney,  75  Ala.  225,  cited  in 
note  in  35  L.  R.  A.,  N.  S.,  756. 

Question  for  Jury^— A  deed  from  de- 
fendant's grantor,  whom  defendant 
claimed  had  been  in  possession  before 
plaintiff,  to  defendant,  was  admissible  in 
evidence;  it  being  a  question  for  the  jury 
whether  plaintiff  was  in  adverse  posses- 
sion of  the  land  when  the  deed  was  made. 
Gilchrist  r.*  Atchison,  52  So.  955,  168  Ala. 
215.  cited  in  note  in  35  L.  R.  A.,  N.  S., 
733,  738,  759. 

§  6  (9)  Alienations  Prohibited. 

Where-  the  purchaser  at  a  mortgage 
foreclosure,  who  has  taken  possession, 
does  not  complete  the  purchase  by  paying 
the  balance  of  the  price,  the  assignee  of 
the  mortgagee's  interest  may  purchase 
the  equity  of  redemption  from  the  mort- 
gagor, and  proceed  to  obtain  possession, 
without  being  guilty  of  maintenance.  Tut- 
wiler  V,  Atkins,  106  Ala.  194,  17  So.  394, 
cited  in  note  in  35  L.  R.  A.,  N.  S.,  752. 
3  Ala  Dig— 3 


A  deed  from  a  plaintiff  in  ejectment  to 
defendant  conveying  all  right  and  title  to 
the  premises  is  void  as  against  an  adverse 
claimant  in  possession.  Johnson  v.  Cook, 
73  Ala.  537,  cited  in  Watson  v,  Mancill, 
76  Ala.  600;  Davis  t/.  Curry,  85  Ala.  133,  4 
So.  734,  cited  in  note  in  35  L.  R.  A.,  N.  S., 
736. 

Sale  by  Trespasser.— A  contract  by 
which  a  trespasser  agrees  to  sell  the  pos- 
session of  land  acquired  by  the  trespass 
can  not  be  sustained.  McCall  v.  Capehart, 
20  Ala.  521. 

Sale  under  Legal  Process.— It  is  not 
maintenance  for  a  public  officer  to  sell  un- 
der legal  process  land  in  the  possession 
of  a  third  person,  claiming  adversely  to 
the  person  against  whom  the  process  was 
issued.  Humes  v.  Bernstein,  72  Ala.  546, 
cited  in  note  in  35  L.  R.  A.,  N.  S.,  741, 
746,  756. 

Sale  Pendente  Lite,— A  sale  of  land 
pendente  lite  is  not  void  at  common  law. 
Camp  V.  Forrest,  13  Ala.  114. 

There  is  no  rule  of  law  operative  in 
this  state  which  inhibits  a  party  in  pos- 
session of  land  from  investing  another 
with  his  title,  merely  because  an  action  is 
pending  against  him  to  recover  the  pos- 
session. The  pendency  of  an  action  is 
constructive  notice  of  the  matter  involved 
in  that  suit,  and  the  purchase  of  the  prop- 
erty whidh  is  the  object  of  the  pending 
action,  will  be  affected  by  it,  as  a  pur- 
chaser will  notice.  Chaudron  v.  Magee,  8 
Ala.  570;  Camp  v,  Forrest,  13  Ala.  114,  119. 

Judicial  Sales.— The  statute  relating  to 
champertous  purchasers  of  land  does  not 
apply  to  purchasers  at  judicial  sales. 
Griffin  v.  Dauphin,  31  So.  849,  133  Ala. 
543. 

Mortgages.^-A  mortgage  of  land  is 
void  as  against  a  third  person  in  adverse 
possession.  Jackson  v.  Singleton,  25  So. 
204,  122  Ala.  323,  cited  in  note  in  35  L.  R. 
A.,  N.  S.,  732,  734. 

A  mortgage  by  a  donor  of  land  during 
adverse  possession  by  the  donee  is  void 
as  being  champertous.  Vandiveer  v, 
Stickney,  75  Ala.  225. 

§  6  (4)  Persons  Entitled  to  Make  Objec- 
tions. 

Where  D.,  who  conveyed  land  to  C, 
was  in  notorious  and  adverse  possession 
of  the  land,  claiming  it  as  his  own,  when 
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C.  conveyed  it  to  plaintiff,  the  convey- 
ance, though  good  as  between  plaintiff 
and  C.  upon  the  doctrine  of  estoppel,  was 
insufficient  to  enable  plaintiff  to  maintain 
ejectment  against  the  party  in  possession 
of  the  land.  Mahan  v.  Smith,  44  So.  375, 
151  Ala.  482,  cited  in  note  in  35  L.  R.  A., 
N.  S.,  733,  736,  756. 

Where  plaintiff  in  unlawful  detainer 
purchased  land  in  subordination  to  the 
mortgage  title  under  which  defendant 
claimed,  he  was  not  entitled  to  recover, 
though  the  mortgagee's  conveyance  to  de- 
fendant was  champertous;  the  doctrine  of 
champerty  being  established,  not  for  of- 
fense, but  for  the  defense  of  possession. 
Nichols  r.  Nichols  (Ala.),  60  So.  855. 

A  vendee  in  possession  under  bond  for 
title  is  entitled  to  the  protection  of  the 
rule  avoiding  sales  and  conveyances  of 
land  adversely  held,  whether  the  purchase 
price  has  been  fully  paid  or  not.  •Alabama 
State  Land  Co.  v.  Matthews,  53  So.  174, 
168  Ala.  200,  cited  in  note  in  35  L.  R.  A., 
N.  S.,  733. 

§  5  (5)  Operation  and  Effect 

The  express  or  implied  covenants  of  a 
deed  of  land  adversely  held  are  available 
to  the  grantee,  in  spite  of  the  rule  against 
champertous  conveyances.  Mackintosh  v. 
Stewart  (Ala.),  61  So.  956. 

The  heirs  of  a  person  who  has  conveyed 
land  to  another,  which  at  the  time  is  in 
the  adverse  possession  of  a  third  person, 
and  the  title  to  which,  therefore,  does  not 
pass  as  against  such  person,  can  not.  by  a 
subsequent  release  or  conveyance  to  the 
adverse  holder,  defeat  ejectment  by  the 
grantee  in  the  name  of  his  grantor.  Pear- 
son V.  King,  99  Ala.  125,  10  So.  919,  cited 
in  note  in  35  L.  R.  A.,  N,  S.,  732,  735,  736, 
739,  distinguishing  Scranton  v.  Ballard,  64 
Ala.  402;  Jackson  v,  Demont,  9  Johns,  55; 
Alexander  v.  Collins,  7  Ala.  480. 

Prior  to  Code  1907,  §  3839,  a  deed  of 
land  was  void  as  to  a  third  person  in  ad- 
verse possession  when  the  deed  was 
made,  but  was  binding  between  the  par- 
ties and  all  others,  except  the  adverse 
possessor  and  his  privies,  and  void  as  to 
them  only  as  a  conveyance;  being  suffi- 
cient to  authorize  the  grantee  to  use  the 
grantor's  name  in  a  suit  for  the  recovery 
of  the  land.  Gilchrist  v.  Atchison,  168 
(Ala.),  61  So.  928. 


Where  plaintiff  in  partition  claims 
through  a  co-tenant  of  defendant  owning 
an  undivided  half  of  the  land,  the  fact  that 
plaintiff  acquired  title  by  a  champertous 
agreement  is  no  defense,  since  that  fact 
can  not  affect  defendant.  Sibley  v.  Alba, 
95  Ala.  191,  10  So.  831,  cited  in  note  in  35 
L.  R.  A.,  N.  S.,  741. 

As  to  Adverse  Holder.— Where  plain- 
tiffs conveyance  was  invalid,  because 
champertous,  he  may  maintain  ejectment 
upon  proof  of  possession  under  prior 
claim  of  title;  it  appearing  that  defendant, 
after  the  true  line  was  ascertained,  relin- 
quished possession.  Hornsby  v.  Tucker 
(Ala.),  61  So.  928. 

A  deed  executed  when  the  lands  sought 
to  be  conveyed  are  in  the  adverse  posses- 
sion of  another  party,  while  good  as  be- 
tween the  parties  thereto,  is  void  for 
champerty  as  to  the  holders  of  such  ad- 
verse possession,  and  will  not  support 
ejectment  by  the  grantee  in  the  deed 
against  the  adverse  holder.  Prestwood  v. 
McGowin.  29  So.  386,  128  Ala.  267,  cited  in 
note  in  35  L.  R.  A.,  X.  S.,  732,  736,  738, 
739. 

A  conveyance  of  lands  which  are  at  the 
time  in  the  adverse  possession  of  a  third 
person  under  claim  of  ownership  without 
color  of  title,  while  good  as  between  the 
parties  to  the  conveyance,  is  void  as 
against  the  adverse  holder.  Stringfellow 
i\  Tennessee  Coal,  Iron  &  Railroad  Co.,. 
22  So.  997,  117  Ala.  250,  cited  in  note  in  35 
L.  R.  A.,  N.  S.,  736,  739. 

A  deed  to  land  held  by  a  third  person 
adversely  to  the  grantor  gives  the  grantee 
no  right  to  recover  the  land  from  the 
possessor.  Lowery  v.  Baker,  37  So.  637, 
141  Ala.  600,  cited  in  note  in  35  L.  R.  A., 
N.  S.,  748. 

Where,  at  the  time  the  owner  of  an  un- 
divided half  interest  in  lands  executed  to- 
a  third  person  a  deed  of  such  interest,  the 
owner  of  the  other  half  interest  was  in  ad- 
verse possession,  the  deed  conveyed  no  in- 
terest as  against  such  adverse  owner,  as 
the  conveyance,  at  best  being  merely  a 
transfer  of  a  right  of  action,  did  not  con- 
fer on  such  third  person,  as  against  the 
adverse  owner,  any  title  to  the  lands, 
though  valid  inter  partes.  Berry  f.  Ten- 
nessee &  C.  R.  Co..  33  So.  8,  134  Ala.  618,. 
cited  in  note  in  35  L.  R.  A^  N.  S.,  736,  753. 
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Where  defendant  was  in  adverse  pos- 
session of  land,  a  deed  of  such  land  to  a 
third  person  by  plaintiff,  who  claimed  title 
by  muniments,  is  void  as  to  defendant. 
Pearson  v.  Adams,  29  So.  977,  129  Ala.  157, 
cited  in  note  in  35  L.  R.  A.,  N.  S.,  732. 

§  6.  Criminal  Responsibility. 

§  7. Prosecution  and  Punishment. 

"It  is  accordingly  asserted  on  high 
English  authority  that  no  one  has  been 
punished  criminally  for  the  offense  of 
maintenance     or     champerty     within    the 


memory  of  living  man.  3  Steph.  Crim. 
Law,  234.  Public  opinion  in  England  has 
advanced  so  far  on  this  subject  that  the 
criminal  law  commissioners  many  years 
ago  recommended  very  earnestly  that  the 
offenses  of  maintenance  and  champerty 
be  abolished,  observing  of  them  that  they 
'are  relics  of  an  age  when  courts  of  justice 
were  liable  to  intimidation  by  the  rich 
powerful  and  their  dependents.'  Steph. 
Dig.  Crim.  Law,  note  8."  Oilman  v,  Jones, 
87  Ala.  691,  6  So.  785,  787. 


Chancery. 

See  the  titles  COURTS;  EQUITY. 

Change  Bill. 

See  the  title  BANKS  AND  BANKING.     See,  also,  the  titles  CORPORATIONS; 

MUNICIPAL  CORPORATIONS. 

Change  of  Venue. 

See  the  titles  CRIMINAL  LAW;  VENUE. 

Channel. 

See     the    -titles     BOUNDARIES;     NAVIGABLE     WATERS;     WATERS     AND 

WATERCOURSES. 

Character. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE;  HOMICIDE;  WITNESSES.  As 
to  the  character  of  the  accused  in  criminal  cases,  see  the  particular  criminal  titles. 
As  to  the  character  of  the  prosecutrix  in  criminal  prosecutions,  see  the  specific  crim- 
inal titles.  As  to  evidence  of  the  character  of  the  parties  or  persons  in  civil  actions, 
see  the  title  EVIDENCE.  And  see  also  the  particular  civil  action  titles  throughout 
this  work. 

Charge  to  Jury. 

See  the  titles  CRIMINAL  LAW;  TRIAL. 

Charitable  Uses. 

See  the  title  CHARITIES. 
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CHARITIES. 

Analysis. 
L  Creation,  Existence,  and  Validity. 

§     1.  Nature  of  Charities. 

§    2.  Validity  of  Gifts  and  Trusts  in  General. 

§     3.  Number  of  Beneficiaries. 

§    4.  Purposes  of  Gift  in  General. 

§    5.  In  General. 

§    6.  Education. 

§     7.  Promotion  of  Religion. 

§    8.  Prayers  or  Masses. 

§    9.  Necessity  of  Trustee. 

§  10.  Certainty  as  to  Trustees  or  Donees. 

§  11.  Capacity  of  Trustees  or  Donees  to  Take. 

§  12.  Certainty  as  to  Beneficiary. 

§  12  (1)  In  General. 

§  12  (2)  Beneficiary  to  Be  Designated  by  Trustees  or  Donees. 

§  12  (3)  Gifts  For  Relief  of  Poor,  Unfortunate,  or  Infirm. 

§  12  (4)  Gifts  for  Promotion  of  Education. 

§  12  (5)  Gifts  for  Promotion  of  Religion. 
§  13.  Certainty  as  to  Purpose  of  Gift. 
§  14.  Duration  and  Termination. 

II.  Construction,  Administration,  and  Enforcement. 

§  15.  Evidence  to  Aid  Construction. 

§  16.  Trustees  or  Donees. 

§  17.  Beneficiaries. 

§  18.  Property  Included  and  Title  or  Interest  Acquired. 

§  19.  Application  of  Doctrine  of  Cy  Pres. 

§  20.  Judicial  Supervision  or  Administration. 

§  21.  Judicial  Appointment  of  Trustee. 

§  22.  Persons  Entitled  to  Enforce  Charitable  Trust. 

§  23.  Actions  for  Administration  or  Enforcement. 

Cross  References. 
As  to  restrictions  on  testamentary  dispositions  to  charitable  uses,   see  the   title 
WILLS.    As  to  validity  and  construction    of  particular  instruments,   see   the  titles 
DEEDS;  GIFTS;  TRUSTS;  WILLS.    As  to  taxation  of  property  held  for  charitable 
purposes,  see  the  title  TAXATION. 


I.     CREATION,    EXISTENCE,     AND 
VALIDITY. 


§  1.  Nature  of  Charities. 

A  charitable  trust,  as  known  and  recog- 
nized at  common  law,  and  sustained  by 
courts  of  equity,  was  public  in  its  nature, 
and  the  persons  to  be  benefited  by  it  were 
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vague,  uncertain,  and  indefinite  until  des- 
ignated as  the  beneficiaries  for  the  time 
being.     Burke  v.  Roper,  79  Ala.  138. 

A  charitable  trust  requires  that  its 
beneficiaries  shall  be  an  uncertain  body 
or  class  and  that  its  purposes  shall  be  pub- 
lic.    Moseley  v.   Smiley,   55   So.  143,   171 
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Ala.   593,  citing  Johnson  v.   Holifield,   79 
Ala.  423. 

A  charity  is  a  gift  to  be  applied,  consist- 
ently with  existing  laws,  for  the  benefit 
of  an  indefinite  number  of  persons,  either 
by  bringing  their  minds  or  hearts  under 
the  influence  of  education  or  religion, 
by  relieving  their  bodies  from  disease, 
suffering,  or  constraint,  by  assisting  them 
to  establish  themselves  in  life,  or  by 
erecting  or  maintaining,  public  buildings 
or  works,  or  otherwise  lessening  the  bur- 
dens of  government.  Burke  r.  Roper,  79 
Ala.  138. 

§  9.  Validity  of  Gifts  and  TniBts  in  Gen- 
eral 

After  a  bequest  for  three  specific  mon- 
uments, a  bequest  "for  assisting  to  raise 
monuments  to  the  memory  of  all  other  of- 
ficers and  soldiers  from  the  state  of  Ala- 
bama who  distinguished  themselves,  or 
those  who  have  died  from  wounds  or 
were  killed  in  defense  of  their  country,  in 
the  present  war  between  the  United  States 
and  the  Confederate  States,"  is  void  on 
account  of  the  impossibility  of  its  per- 
formance; the  bequest  contemplating  not 
the  erection  of  a  single  monument,  but  of 
monuments  to  the  memory  of  the  persons 
described  taken  singly.  Gilmer  v.  Gilmer, 
42  Ala.  9.     See  the  title  WILLS. 

§  3.  Number  of  Beneficiaries. 

"To  constitute  a  charitable  use,  it  must 
confer  a  public  benefit,  open  to  an  indef- 
inite number  of  persons."  Festorazzi  v. 
St.  Joseph's  Catholic  Church,  104  Ala. 
327,  18  So.  394,  395,  25  L.  R.  A.  360,  cited 
on  this  point  in  note  in  14  L.  R.  A.  68,  69, 
96,  97. 

A  common  fund  created  for  the  benefit 
of  members  of  a  voluntary  association  by 
voluntary  contributions  is  not  a  charitable 
trust..  Burke  v.  Roper,  79  Ala.  138.  See 
ante,  **  Nature  of  Charities,"  §  1. 

§  4.  Purposes  of  Gift  in  General. 

§  5. In  General 

A  charitable  trust  contemplates  perpet- 
uity, and  a  perpetual  trust  can  not  be  cre- 
ated for  individuals.  Moseley  v.  Smiley,  55 
So.  143,  171  Ala.  593,  citing  Lyons  v. 
Bradley,  168  Ala.  505,  53  So.  244. 

A  bequest  for  the  erection  of  monu- 
ments to  the  memory  of  "General  Stone- 
wall  Jackson,   of   Virginia,   and    Colonels 


Thomas  Cobb  and  Bartow,  of  Georgia,"  is 
valid.  Gilmer  v.  Gilmer,  42  Ala.  9.  See 
the  title  WILLS. 

§  6. Education. 

Testatrix  devised  real  estate  to  trustees 
named,  to  apply  the  proceeds  to  such  ob- 
jects of  charity  as  might  be  designated  by 
another,  and  declared  that  if  the  devise 
should  fail  the  trustees  should  apply  the 
proceeds  for  the  education  of  young  men 
for  the  ministry,  the  young  men  to  be  se- 
lected by  the  trustees.  Held,  that  the 
provision  for  the  education  of  men  for  the 
ministry  was  a  permanent  charity,  and 
valid,  on  the  provision  for  the  other  char- 
ity being  held  void.  Woodroof  v,  Hund- 
ley, 39  So.  907,  147  Ala.  287.  See  post, 
"Duration  and  Termination,"  §  14. 

§  7. Promotion  of  Religion. 

"A  bequest  for  religious  purposes,  in  a 
legal  sense,  comes  within  the  doctrine  ap- 
plicable to  charities."  Crim  v.  William- 
son (Ala.),  60  So.  293.  See,  also,  John- 
son r.  Holifield,  79  Ala.  423,  424. 

An  agreement  to  convey  property  to 
the  trustees  of  an  unincorporated  reli- 
gious society  does  not  in  strictness  create 
a  charitable  use.  Gewin  v,  Mt.  Pilgrim 
Baptist  Church,  51  So.  947,  166  Ala.  345. 

"The  bequest  of  one-fifth  of  the  annual 
income  of  the  certain  real  estate  de- 
scribed, to  the  West  Anniston  Methodist 
Church  to  be  paid  over  to  the  stewards  of 
the  church,  sufficiently  indicates  that  it  is 
for  religious  purposes."  Crim  v.  William- 
son (Ala.),  60  So.  293,  294.  See,  also, 
Carter  v.  Balfour,  19  Ala.  814;  Alabama 
Conference  M.  E.  Church  South  v.  Price, 
42  Ala.  39;  Williams  v.  Pearson,  38  Ala. 
299. 

§  8. Prayers  or  Masses. 

A  bequest  to  a  church,  "to  be  used  in 
solemn  masses  for  the  repose  of  my  soul," 
is  not  valid  as  a  direct  bequest  to  the 
church  for  its  general  uses.  Festorazzi  v, 
St.  Joseph's  Catholic  Church,  104  Ala. 
327,  18  So.  394,  25  L.  R.  A.  360,  cited  on 
this  point  in  note  in  40  L.  R.  A.  717,  721. 

§  9.  Necessity  of  Trustee. 

See  post,  "Judicial  Appointment  of 
Trustees,"  §  21. 

§  10.  Certainty  as  to  Trustees  or  Donees. 

A  bequest  to  "the  Baptist  Societies  for 
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Foreign  and  Domestic  Missions,  and  the 
American  and  Foreigrn  Bible  Society,"  is 
valid  and  sufficiently  specific;  and,  if  so- 
cieties can  be  found  which  were  organized 
and  known  by  those  names  at  the  time  of 
the  testator's  death,  they  will  be  consid- 
ered the  societies  referred  to  in  the  will, 
and  capable  of  taking  the  bequest,  whether 
incorporated  or  not.  Carter  v.  Balfour,  19 
Ala.  814,  cited  on  this  point  in  note  in  32 
L.  R.  A.  628. 

§  11.  Capacity  of  Trustees  or  Donees  to 
Take. 

Neither  the  county,  as  a  corporation, 
nor  the  court  of  county  commissioners, 
can  take  a  bequest  in  trust  to  maintain  a 
private  burial  ground  for  testatrix  and 
her  family.  Holifield  v.  Robinson,  79  Ala. 
419,  cited  on  this  point  in  note  in  14  L.  A. 
A.,  N.  S.,  113.  See,  also,  the  title  COUN- 
TIES. 

§  12.  Certainty  as  to  Beneficiary. 

§  12  (1)  In  General. 

If  the  particular  charity  is  defined  and 
designated  with  all  the  certainty  required 
by  law,  and  it  is  onJy  the  administrative 
detail  of  the  selection  of  the  individual 
object  of  the  class  to  be  educated,  etc., 
which  is  left  to  the  trustees,  this  is  an 
uncertainty  which  appertains  to  every 
scheme  of  charity  of  the  kind.  No  will 
individualizes  the  foundlings  who  are  to 
be  nourished,  or  the  sick  who  are  to  be 
nursed,  or  the  existing  or  nonexisting 
young  men  who  are  to  be  aided  in  a  case 
of  this  character.  Woodroof  v.  Hundley, 
14r  Ala.  287,  39  So.  907,  909,  cited  on  this 
point  in  note  in  14  L.  R.  A.,  N.  S.,  131, 
1.36. 

"Charitable  donations  are  so  far  ex- 
empted from  the  rules  applicable  to  other 
trusts,  that  it  is  not  necessary  to  their  va- 
lidity that  there  should  be  a  grantee  or 
devisee  capable  of  taking  or  holding  by 
law,  or  that  there  should  be  a  cestui  que 
trust  so  definitely  described  as  to  enable 
a  court  of  equity  to  execute  the  trust  upon 
its  ordinary  principles."  Williams  v.  Pear- 
son, 38  Ala.  299,  306.  See,  also.  Carter  v. 
Ralfour.  19  Ala.  814.  See  post.  "Judicial 
Supervision  or  Administration,"  §  20. 

"When  an  ascertainable  object,  recog- 
nized as  charity,  is  designated  by  the 
donor,  in  general  or  collective  terms — as 


the  poor  of  a  given  county  or  parish,  or 
the  clergymen  of  a  particular  denomina- 
tion having  charge  of  churches  within  a 
specified  district,  the  gift  or  legacy  will 
be  upheld  by  a  court  of  equity."  Wil- 
liams V.  Pearson,  38  Ala.  299,  307. 

It  is  not  necessary  to  the  validity  of  a 
charitable  devise  that  the  particular  indi- 
viduals who  are  to  be  benefited  are  not 
specified  by  name.  Crim  v.  Williamson 
(Ala.),  60  So.  293. 

§  12  (2)  Beneficiary  to  Be  Designated  by 
Trustees  or  Donees. 

The  cy  pres  doctrine  not  being  recog- 
nized in  Alabama,  it  is  essential  to  the 
validity  of  a  charitable  devise  that  the 
object  of  the  charity  be  so  described  as 
to  be  easily  ascertained  without  requiring 
the  court  or  the  trustee  to  select  the  char- 
ity, though  it  is  not  necessary  that  the 
particular  individuals  who  are  to  be  bene- 
fited be  specified  or  named.  Crim  v.  Wil- 
liamson (Ala.),  60  So.  293.  See,  also,  Wil- 
liams V.  Pearson,  38  Ala.  299;  Woodroof 
V,  Hundley,  147  Ala.  287,  39  So.  907.  See 
ante,  "In  General,"  §  12  (1). 

"Where  the  founder  does  not  provide  a 
rule  or  order  of  selection,  there  is,  there- 
fore, in  every  public  charity  a  necessary 
power  of  selection  of  beneficiaries  in  the 
trustees."  Woodroof  v,  Hundley,  147  Ala. 
287,  39  So.  907,  909. 

Testator  bequeathed  the  residue  of  his 
estate  to  a  designated  Masonic  Lodge  in 
trust  for  charitable  purposes  as  therein- 
after set  forth.  He  then  specified  that  the 
real  estate  should  be  kept  intact  and  not 
sold,  and  that  the  charity  should  be  dis- 
pensed by  the  trustees  named,  represent- 
ing his  estate  and  the  lodge,  to  Ma- 
sonic widows  and  orphans,  preferred,  but 
that  the  trustees  should  not  be  restricted 
to  such  charities,  but  should  exercise  a 
wise  discretion  in  aiding  other  worthy  ob- 
jects of  charity,  and  that  in  the  event  that 
G.  should  be  living  and  could  be  found  he 
should  share  in  the  distribution  of  chari- 
ties as  might  be  found  necessary.  Held, 
that  the  bequest  was  void  for  indefinite- 
ness  as  to  the  beneficiaries  of  the  charity. 
Crim  V,  Williamson  (Ala.),  60  So.  293. 
See  post,  "Judicial  Supervision  or  Admin- 
istration," §  20. 

§  12  (3)  Gifts  For  Relief  of  Poor,  Unfor- 
tunate, or  Infirm. 
A  bequest  to  the  "Pilgrim's  Rest  Asso- 
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ciation,"  to  be  received  and' loaned  out  by 
commissioners  appointed  by  the  associa- 
tion, and  the  interest  to  be  equally  divided 
between  ministers  having  charge  of  the 
churches  of  the  association,  is  valid,  and 
will  be  upheld  in  equity.  Williams  v. 
Pearson,  38  Ala.  299,  cited  in  note  in  32 
L.  R.  A.  628. 

§  19  (4)  Gifts  for  Promotion  of  Educa- 
tion. 
A  bequest  to  the  "Vienna  and  Cochran's 
Mill  Beat,"  to  be  loaned  out  by  commis- 
sioners elected  by  a  general  vote  of  the 
two  beats,  and  the  interest  to  be  applied 
to  the  education  and  tuition  of  pauper 
children  of  said  beats,  is  not  invalid  for 
uncertainty  as  to  beneficiaries.  Williams 
V.  Pearson,  38  Ala.  299. 

§  19  (5)  Gifts  for  Promotion  of  Religion. 

"A  bequest  to  'The  Baptist  Societies  for 
Foreign  and  Domestic  Missions'  and  'The 
American  and  Foreign  Bible  Society'  was 
valid  and  sufficiently  specific;  and  if  such 
societies  could  be  found,  which  were  or- 
ganized and  known  by  those  names,  at 
the  time  of  the  testator's  death,  they 
would  be  considered  the  societies  referred 
to  in  the  will,  and  capable  of  taking  the 
bequest,  whether  incorporated  or  not." 
Carter  v.  Balfour,  19  Ala.  814.  See,  also, 
Huntsville  v.  Smith,  137  Ala.  382,  35  So. 
120;  Williams  v.  Pearson,  38  Ala.  299. 
§  18.  Certainty  as  to  Purpose  of  Gift 

Where  a  city's  charter  authorized  the 
establishment  and  maintenance  of  free 
public  -schools  and  the  erection  and 
establishment  of  hospitals  and  infirmaries, 
a  devise  to  the  city  of  certain  real  estate, 
to  be  used  for  the  benefit  of  the  white 
public  school  or  for  a  city  hospital,  as 
the  city  authorities  should  elect,  was  not 
void  for  uncertainty.  City  of  Huntsville 
V.  Smith,  35  So.  120,  137  Ala.  382.  See 
Williams  v.  Pearson,  38  Ala.  299.  See, 
also,  notes  in  7  L.  R.  A.,  N.  S..  471,  14  L. 
R.  A.,  N.  S.,  107,  131. 

Where  the  trustee  of  a  charitable  trust 
may  apply  the  trust  estate  to  other  than 
strictly  charitable  purposes,  as  well  as 
strictly  charitable  purposes,  the  trust  is 
invalid  for  indefiniteness.  Moseley  v. 
Smiley.  55  So.  143,  171  Ala.  593,  cited  in 
note  in  37  L.  R.  A.,  N.  S.,  1002. 
§  14.  Duration  and  Termination. 

"A  private  trust  can  not  be  created,  so 


as  to  operate  the  inalienability  of  prop- 
erty beyond  the  period  prescribed  by  the 
rule.  But  gifts  to  charitable  uses,  being 
highly  favored  by  the  courts,  and  the  pub- 
lic being  regarded  as  concerned  in  uphold- 
ing such  trusts,  will  be  sustained  and  car- 
ried into  effect,  though  their  duration  may 
be  perpetual."  Johnson  v,  Holifield,  79 
Ala.  423,  424. 

"Where  the  purpose  and  object  of  a  be- 
quest or  devise  is  a  charitable  one,  it  is 
no  objection  that  a  perpetuity  is  created." 
Crim  i\  Williamson  (Ala.),  60  So.  293. 

Public  charities  indefinite  in  terms  are 
necessarily  limited  in  their  administration 
by  the  amount  of  the  foundation  or  funds 
available.  Woodroof  v,  Hundley,  147  Ala. 
287,  39  So.  907,  909. 

A  dedication  for  a  charitable  use  may 
be  made  for  a  limited  period  or  during 
the  pleasure  of  the  person  making  it. 
Antones  v.  Eslava,  9  Port.  527,  cited  in 
post,  "Trustees  or  Donees,"  §  16. 

Testatrix  devised  real  estate  to  three 
trustees  named,  to  apply  the  proceeds  to 
the  education  of  young  men  preparing  for 
the  ministry  of  a  designated  denomina- 
tion or  any  Protestant  denomination;  the 
"young  men  to  be  selected  by  said  trus- 
tees or  any  two  of  them."  Held,  that 
the  fact  that  the  power  of  selection  was 
vested  in  the  trustees  was  immaterial,  for 
such  power  would  appertain  to  the  office 
of  trustee,  whether  filled  by  appointment 
by  the  court  or  by  selection  of  the  testa- 
trix, and  hence  the  charity  was  not  lim- 
ited to  the  lifetime  of  the  trustees  selected 
by  her.  Woodroof  v.  Hundley,  39  So.  907, 
147  Ala.  287.    See  ante,  "Education."  §  6. 

II.    CONSTRUCTION,    ADMINISTRA- 
TION,  AND  ENFORCEMENT. 

§  15.  Evidence  to  Aid  Construction. 

The  language  of  a  conveyance  giving 
property  to  a  church,  if  it  is  clear  and 
unequivocal,  is  conclusive  as  to  the  pur- 
pose to  which  such  property  was  intended 
to  be  devoted.  If,  however,  the  language 
is  indefinite,  extrinsic  evidence,  such  as 
the  faith  of  the  donor,  or  that  actually 
taught  by  his  donees,  and  the  circum- 
stances under  which  the  gift  was  made,  is 
admissible  in  ascertaining  the  intention. 
Walker  v,  Cuthbert,  10  Ala.  213.  See  the 
title  RELIGIOUS  SOCIETIES. 
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§  16.  Trustees  or  Donees. 

An  election  of  trustees  under  a  deed  of 
land  for  the  maintenance  of  a  school, 
though  not  strictly  regular,  can  not  be 
declared  void,  so  as  to  incapacitate  such 
trustees  to  bring  ejectment  to  recover 
the  trust  property,  where  there  was  no 
fraud,  and  the  election  has  remained  un- 
questioned for  many  years.  Busbee  v. 
Thomas,  175  Ala.  423,  57  So.  587.  See 
post,  "Actions  for  Administration  or  En- 
forcement," §  23. 

While  the  Spanish  government  had  do- 
minion over  the  city  of  Mobile,  a  deed  of 
a  lot  of  land  was  made  "to  his  Catholic 
majesty,  for  the  purpose  of  building 
thereon  a  parochial  church  and  dwelling 
house  for  the  officiating  priest,"  the  pur- 
chase money  being  paid  from  the  royal 
chest.  Held,  that  this  did  not  constitute 
his  Catholic  majesty  a  trustee  for  the 
church.    Antones  v,  Eslava,  9  Port  527. 

Where,  though  an  election  of  trustees 
of  a  school,  bringing  ejectment  for  prop- 
erty conveyed  in  trust  for  the  benefit  of 
the  school,  may  have  been  voidable  at  the 
instance  of  the  cestui  que  trustent,  it  was 
not  void;  it  could  not  be  assailed  collater- 
ally by  attacking  the  capacity  of  the  trus- 
tees in  the  ejectment  suit  Busbee  v, 
Thomas,  175  Ala.  423,  57  So.  587.  See, 
also,  Gaines  v.  Harvin,  19  Ala.  491,  498. 

§  17.  Beneficiaries. 

See  ante,  "Promotion  of  Religion,"  §  7. 

§   18.   Property  Included  and  Title  or  In- 
terest Acquired. 

A  provision  in  a  will  declaring  that  all 
testatrix's  personal  property  not  otherwise 
bequeathed  should  be  sold  for  cash  by  her 
executors,  and  the  proceeds  donated  to 
the  white  public  schools,  did  not  include 
money  in  the  bank  belonging  to  testatrix 
at  the  time  of  her  death.  City  of  Hunts- 
ville  V,  Smith,  35  So.  120,  137  Ala.  382,  cit- 
ing, Wolflfe  V.  Loeb,  99  Ala.  426,  13  So. 
744. 

While  the  Spanish  government  had  do- 
minion over  the  city  of  Mobile,  a  deed  of 
a  lot  of  land  was  made  "to  his  Catholic 
majesty,  for  the  purpose  of  building 
thereon  a  parochial  church  and  dwelling 
house  for  the  officiating  priest,"  the  pur 
chase  money  being  paid  from  the  royal 
chest.  Held,  that  this  did  not  transfer  to 
the  church,  in  equity,  a  title  to  the  lots. 
Antones  v.  Eslava,  9  Port.  527. 


§  19.  Application  of  Doctrine  of  Cy  Pres. 

The  doctrine  of  cy  pres  is  not  recog- 
nized in  Alabama.  Crim  v.  Williamson 
(Ala.),  60  So.  293;  Carter  v.  Balfour,  19 
Ala.  814.  See  ante,  "Beneficiaries  to 
Be  Designated  by  Trustees  or  Donees," 
§  12   (2). 

Although  the  doctrine  of  cy  pres  is  not 
recognized  in  this  state,  the  English  court 
of  chancery  will,  when  a  definite  object  of 
charity  is  specified,  which  fails,  or  be- 
comes impracticable  so  that  the  fund  can 
not  be  applied  to  the  charity  intended  by 
the  testator,  under  the  doctrine  of  cy  pres, 
apply  it  to  some  kindred  or  analogous  ob- 
ject of  charity.  Williams  v.  Pearson,  38 
Ala.  299. 

The  doctrine  of  cy  pres,  recognized  and 
administered  by  the  English  court  of 
chancery  with  reference  to  trusts,  being 
based  on  the  prerogative  power  of  the 
king,  is  not  recognized  in  Alabama.  Uni- 
versalist  Convention  of  Alabama  v.  May, 
41  So.  515,  147  Ala.  455,  citing  Johnson  v. 
Holifield,  79  Ala.  423.  See  note  in  14  L. 
R.  A.,  N.  S.,  63,  130. 

§  20.  Judicial  Supervision  or  Administra- 
tion. 

The  jurisdiction  of  courts  of  equity 
over  the  charitable  funds  of  a  voluntary 
association  is  maintained,  independent  of 
the  statute  of  ses,  or  of  any  prerogative 
power,  on  the  ground  of  the  trust  nature 
of  the  fund,  tlie  charitable  uses  for  which 
it  is  designed  and  the  inadequacy  of  legal 
remedies.  Burke  f.  Roper,  79  Ala.  138. 
See,  also,  Williams  v,  Pearson,  38  Ala. 
299. 

The  doctrine  is  settled  in  this  state,  that 
the  chancery  court  has  jurisdiction,  by 
virtue  of  its  original,  common-law  powers, 
without  claiming  prerogative  powers,  and 
without  the  aid  of  the  statute  of  43d 
Elizabeth,  to  uphold  bequests  to  charita- 
ble uses,  where  an  ascertainable  object, 
recognized  as  charity,  is  designated  by  the 
testator  in  general  or  collective  terms,  al- 
though no  trustee  is  appointed  by  him,  or 
the  trustee  appointed  is  incapable  of  tak- 
ing the  legal  interest.  Williams  v,  Pear- 
son, 38  Ala.  299.  See,  also.  Carter  v,  Bal- 
four, 19  Ala.  814.  As  to  appointment  of 
trustee,  see  post,  "Judicial  Appointment  of 
Trustee,"  §  21. 

"Where  the  gift  for  a  charitable  use  is 
so  indefinite  as  to  be  incapable  of  being 


Digitized  by 


Google 


§§20-23 


Charities — Charter 


41 


executed  by  a  judicial  decree,  the  gift  is 
void."  Crim  v,  Williamson  (Ala.),  60  So. 
293,  294.  See  ante,  "Certainty  as  to  Bene- 
ficiary," §  12. 

The  court  of  chancery  has  jurisdiction 
over  bequests  to  charitable  uses  by  virtue 
of  its  original  common-law  powers,  with- 
out claiming  prerogative  powers,  or  in- 
voking the  aid  of  St  43  Eliz.  Carter  v, 
Balfour,  19  Ala.  814;  Williams  v,  Pearson, 
38  Ala.  299;  Burke  v.  Roper,' 79  Ala.  138. 
See  note  in  14  L.  R.  A.,  N.  S.,  63,  120,  142. 

For  What  Purpose  Equity  WiU  Take 
JurisdictiotL— The  courts  will  not  take  ju- 
risdiction of  matters  concerning  charita- 
ble associations,  except  to  protect  some 
property  right.  Houston  v,  Howze,  50 
So  266,  162  Ala.  500,  citing,  McNeill  v. 
Bibb  St.  Church,  84  Ala.  23^  4  So.  40; 
Christian  Church  v.  Sommer,  149  Ala. 
145,  43  So.  8,  8  L.  R.  A.,  N.  S.,  1031. 

Where  property  by  the  express  terms 
of  a  deed  or  will  is  devoted  to  the  teach- 
ings of  some  specific  form  of  religrious 
doctrine,  courts,  as  in  all  cases  of  special 
trusts,  will  take  jurisdiction  to  see  that 
the  property  is  not  diverted  from  the  spe- 
cial purpose  for  which  it  has  been  con- 
veyed. Harris  v,  Cosby,  55  So.  231,  173 
Ala.  81. 

As  to  equitable  jurisdiction  maintained 
independent  of  the  English  statute  of  uses, 
see    the  title   RELIGIOUS  SOCIETIES. 

§  21.  Judicial  Appointment  of  Trustee. 

If  the  object  of  a  charitable  gift  can  be 
clearly  ascertained,  the  want  of  a  trustee 
.will  be  supplied  by  the  courts.  Williams 
V,  Pearson,  38  Ala.  299.  See  ante,  "Judi- 
cial Supervision  or  Administration,"  §  20. 

It  is  no  objection  to  the  validity  of  a 
gift  which  is  a  charity,  that  the  donor  has 
appointed  no  trustee,  or  that  the  trustee 
appointed  is  incapable  of  taking  the  legal 
interest  If  the  object  of  a  Charitable  do- 
nation can  be  ascertained,  the  want  of  a 
trustee  •  will  be  supplied  by  appointment 
by  a  court  of  equity.  Williams  v.  Pear- 
son, 38  Ala.  299,  307. 

Where  the  appointment  of  trustees  un- 


der a  deed  of  land  for  the  maintenance  of 
a  school  is  neither  void  nor  voidable,  their 
later  appointment  by  a  register  in  chan- 
cery, under  Code  1907,  §§  6098,  6099,  was 
void  for  want  of  jurisdiction,  as,  where 
the  creator  of  a  trust  has  provided  a 
method  for  filling  vacancies,  and  it  is 
possible  to  so  fill  them,  no  other  method 
is  applicable,-  general  provisions  of  law 
notwithstanding.  Busbee  v.  Thomas,  175 
Ala.  423.  57  So.  587.  See  post,  "Actions 
for  Administration  or  Enforcement,"  §  23. 

§  28.  Persons  Entitled  to  Enforce  Charita- 
ble  Trust 
A  grantor  conveyed  land  to  himself  and 
two  others,  trustees  for  a  voluntary  unin- 
corporated association  and  schoothouse. 
The  association,  until  it  ceased  to  exist, 
acted  in  concert  with  the  public  school 
authorities  of  the  district  in  furnishing 
the  school  with  a  teacher,  and  children 
from  the  neighborhood  whose  parents 
were  not  members  of  the  association 
were  permitted  to  attend  the  school,  and 
after  the  association  ceased  the  school 
remained  under  the  control  of  the  school 
trustees.  Held,  that  the  school  trustees, 
in  their  official- capacity  or  as  private  citi- 
zens, could  not  enforce  the  trust  created 
by  the  deed,  to  which  the  court  alone 
must  look  to  ascertain  the  nature  of  the 
interests  created.  Moseley  v.  Smiley,  55 
So.  143,  171  Ala.  593. 

§  2S.  Actions  for  Administration  or  En- 
forcement 

Where  trustees  of  a  school,  bringing 
ejectment,  were  shown  by  the  minutes  of 
the  school  board  to  have  been  elected  as 
sueh  according  to  the  terms  of  the  deed 
under  which  they  held,  were  serving  in 
that  capacity,  and  had  been  appointed  as 
such  by  a  regular  and  valid  order  of  a  reg- 
ister in  chancery,  in  proceedings  under 
Code  1907,  §§  6098,  6099,  they  were  suffi- 
ciently qualified  to  bring  ejectment  for 
land  conveyed  as  a  charitable  donation 
to  the  trustees  of  the  school.  Busbee  v, 
Thomas,  175  Ala.  423,  57  So.  587,  cited  in 
note  in  14  L.  R.  A.,  N.  S..  53,  57,  77,  121. 


Charter. 

See  the  titles  CORPORATIONS;  BANKS  AND  BANKING;  MUNICIPAL  COR- 
PORATIONS; RAILROADS;  etc. 
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CHATTEL  MORTGAGES. 

Analysis. 
I.  Requisites  and  Validity. 

(A)  Nature  and  Essentials  of  Transfers  of  Chattels  as  Security. 
§     1.  Nature  of  Mortgage  in  General. 
§     2.  What  Law  Governs. 
§     3.  Mortgage  Distinguished  from  Other  Transactions. 

§    4.  In  General. 

§     5.  Sale. 

§    6.  Pledge. 

§     7.  Property  Which  May  Be  Subject  of  Mortgage. 

§     8.  In  General. 

§    9.  Crops. 

§  10.  Animals. 

§  11.  Title  or  Interest  of  Mortgagor. 

§  12.  After- Acquired  Property. 

§  13.  Debts  or  Liabilities  Which  May  Be  Secured. 

§  14.  In  General. 

§  15.  Future  Advances. 

§  16.  Indemnity  Mortgages. 

§  17. Fees  and  Costs. 

§  18.  Conditions  Which  May  Be  Imposed. 

§  19.  Consideration. 

§  20.  Equitable  Mortgage. 

§  21.  Absolute  Bill  of  Sale  as  Mortgage.  ' 

§  22.  Evidence  as  to  Character  of  Transaction  or  Instrument. 

§  23.  Presumptions  and  Burden  of  Proof. 

§  24.  Admissibility  in  General. 

§  25.  Parol  Evidence.  I 

§  26.  — : —  Weight  and  Sufficiency. 
§  27.  Questions  for  Jury. 

(B)  Form  and  Contents  of  Instruments. 

§  28.  Necessity  and  Sufficiency  of  Writing  in  General. 
§  29.  Form  of  Instrument. 

§  30.  In  General. 

§  31.  Designation  of  Parties. 
§  32.  Description  of  Property. 

§  33.  Certainty  in  General. 

§  34.  Crops. 

§  35.  Animals. 

§  36.  Description  of  Debts  or  Liabilities  Secured. 
§  37.  Statement  of  Condition. 

(C)  Execution  and  Delivery. 

§  38.  Execution  in  General. 
§  39.  Signature. 
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§  40.  Attestation. 

§  41.  Acknowledgment. 

§  42.  Acceptance. 

§  43.  Evidence. 
(D)  Validity. 

§  44.  Fraud,  Duress,  or  Undue  Influence. 

§  45.  Estoppel  or  Waiver  as  to  Defects  or  Objections. 

§  46.  Evidence. 

n.  Filing,  Becording,  and  Registration. 

§  47.  What  Law  Governs. 

§  48.  Necessity  as  between  Parties  to  Instrument. 

§  49.  Instruments  to  Be  Recorded. 

§  50.  Time. 

§  51.  Place. 

§  52.  Effect  of  Removal  of  Mortgagor. 

§  53.  Effect  of  Removal  of  Goods. 

§  54.  Sufficiency. 

m.  Construction  and  Operation. 

(A)  General  Rules  of  Construction. 

§  55.  Application  to  Chattel  Mortgages  in  General. 

§  56.  Language  of  Instrument  in  General. 

§  57.  Evidence  to  Aid  Construction  in  General. 

(B)  Parties  and  Debts  or  Liabilities  Secured. 
§  58.  Debts  Secured  in  General. 

§  59.  Future  Advances. 

§  60.  Extension  to  Other  Debts  or  Liabilities. 

(C)  Property  Mortgaged,  and  Estates  and  Interests  of  Parties  Therein. 
§  6L  Property  Included  in  Description  in  General. 

§  62.  Crops.  • 

§  63.  Animals  and  Increase. 

§  64.  After- Acquired  Property  or  Interest. 

§  65.  Change  in  Character  or  Identity  of  Property. 

§  66.  Extension  to  or  Substitution  of  Other  Property. 

§  67.  Title  of  Mortgagor. 

§  68.  Estates  and  Interests  of  Parties. 

§  69.  Under  Mortgages  in  General. 

(D)  Lien  and  Priority. 

§  70.  Waiver  or  Loss  of  Lien. 

§  71.  Priorities  of  Mortgages  in  General. 

§  71   (1)   Priority   between    Mortgages    and    Other    Liens   or 

Claims  in  General. 
§  71   (2)   Priorities  between  Mortgages. 
§  71   (3)   Priority  between  Mortgage  and  Landlord's  Lien. 
§  72.  Mortgagee  as  Bona  Fide  Purchaser. 

§  73.  Priority  of  Mortgage  or  Lien  for  Price  of  Property  Mort- 
gaged. 
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§  74.  Priority  as  Affected  by  Provisions  of  Mortgage  or  by  Agree- 
ment. 
§  75.  Priority  as  Affected  by  Possession. 
§  76.  Priority  of  Record. 
§  77,  Notice  Affecting  Priority. 

§  78.  In  General. 

§  79.  Actual  Notice. 

§  80.  Constructive  Notice  in  General. 

§  81.  Possession  as  Notice. 

§  82.  Record  of  Mortgage  as  Notice. 

§  82  (1)  In  General. 

§  82  (2)  Mortgage  on  Crops. 
§  83.  Failure  to  File  or  Record  Mortgage. 

§  84.  Effect  in  General. 

§  85.  Subsequent  Bona  Fide  Purchasers  or  Mortgagees. 

§86.  Effect  of  Actual  Notice. 

§  87.  Actions  to  Determine  and  Establish  Rights. 

IV.  Bights  and  Liabilities  of  Parties. 

§  88.  Possession  or  Control  of  Property. 

§  89.  Before  Default  in  General. 

§  90.  Provisions  of  Mortgage. 

§  91.  After  Default. 

§  92.  Use  and  Disposition  of  Property  or  Proceeds. 

§  93.  By  Mortgagor. 

§  94.  By  Mortgagee  in  Possession. 

§  95.  Conversion  of  or  Injury  to  Property. 

§  96.  By  Mortgagee  or  Trustee. 

§  97.  By  Third  Persons. 

§  98.  Actions  for  Possession  of  Property. 
§  99.  Between  Parties  to  Mortgage. 

§  99  (1)  In  General. 

§  99  (2)  Defense. 

§  99  (3)  Conditions  Precedent. 

§  99  (4)  Pleading. 

§  99  (5)  Evidence. 

§  99  (6)  Questions  for  Jury. 

§  99  (7)  Instructions. 

§  99  (8)  Verdict  and  Judgment. 
§  100.  Against  Third  Persons. 

§  100  (1)  In  General. 

§  100  (2)  Conditions  Precedent. 

§  100  (3)  Parties  and  Pleading. 

§  100  (4)  Evidence. 

§  100  (5)  Damages. 

§  100  (6)  Verdict  and  Judgment. 
§  101.  Between  Mortgagees. 
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§  102.  Actions  for  Damages. 

§  103.  Between  Parties  to  Mortgage. 

§  104.  Against  Third  Persons. 

§  104  (1)  In  General. 

§  104  (2)  Defenses. 

§  104  (3)  Conditions  Precedent. 

§  104  (4)  Pleading. 

§  104  (5)  Evidence. 

§  104  (6)  Damages. 

§  104  (7)  Trial. 
§  105.  Between  Mortgagees. 

V.  Bights  and  Remedies  of  Creditors. 

§  106.  Rights  in  Derogation  of  Mortgage  in  General. 
§  107.  Retention  of  Possession  by  Mortgagor. 

§  108.  Necessity  of  Change  of  Possession  as  against  Creditors. 

§  109.  Effect  of  Possession  or  Control  by  Mortgagor  in  General. 

§  110.  Reservation  of  Possession,  Power  of  Sale,  or  Use. 

§  110  (1)  In  General. 

§  110  (2)  Sale  in  Usual  Course  of  Trade. 

§  111.  Agency  of  Mortgagor  for  Mortgagee. 

§  112.  Disposition  of  Proceeds  of  Property. 

§  113.  Sufficiency  of  Transfer  of  Possession. 

§  114.  Delay  in  Filing  or  Recording  or  Renewal  or  Refiling. 
§  115.  Failure  to  File  or  Record  Mortgage. 

§  116.  Effect  of  Failure  to  File  or  Record  or  to  Renew  Filing  or 

Record. 

§  117.  Creditors  Entitled  to  Protection. 

§  118.  Defects  Cured  by  Taking  Possession. 

§  119.  Actions  to  Determine  and  Establish  Rights. 

VL  Assignment  of  Mortgage  or  Debt. 

§  120.  Requisites  and  Validity  in  General. 

§  121.  Transfer  of  Debt  or  Obligation  Secured. 

§  122.  Operation  and  Effect. 

§  123.  Rights  and  Liabilities  of  Parties. 

§  124.  In  General. 

§  125.  Property  Mortgaged. 

§  126.  Equities  and  Defenses  between  Original  Parties. 

§  127.  Equities  in  Favor  of  Third  Persons. 

§  128.  Actions  by  or  against  Assignees. 

Vn.  Removal  or  Transfer  of  Property  by.  Mortgagor. 

(A)  Rights  and  Liabilities  of  Parties. 

§  129.  Right  of  Mortgagor  to  Sell  and  Convey. 

§  130.  Consent  of  Mortgagee  to  Sale. 

§  131.  Rights  and  Liabilities  of  Purchaser  or  Transferee. 

§  132.  As  to  Mortgagee  in  General. 
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§ 

132  (1)  In  General. 

§ 

132  (2)  Conversion. 

§ 

133. 

Assumption  of  Debt. 

§ 

134. 

Actions  by  Mortgagee 

against  Mortgagor. 

§ 

135. 
§ 
§ 
§ 
§ 
§ 

Actions  by  Mortgagee 
135  (1)  In  General. 
135  (2)  Pleading. 
135  (3)  Evidence. 
135  (4)  Damages. 
135  (5)  Trial. 

against 

Purchaser 

or  Transferee. 

(B)  Criminal  Responsibility. 

§ 

136. 

Offenses. 

§ 

137. 

Indictment  or  Information. 

§ 

138. 

Evidence. 

§ 

139. 

Trial  and  Review. 

Vm.  Payment  or  Performance  of  Condition, 

Selease,  ] 

ind  Satisfaction. 

§  140. 

Payment  of  Debt. 

§  141. 

Tender. 

§  142. 

-  Before  Default. 

§  143. 

-  After  Default. 

§  144.  Giving  New  Security. 

§  145.  Release  in  General. 

§  146.  Partial  Release. 

§  147.  Penalties  for  Failure  to  Release  or  Enter  Satisfaction. 

§  148.  Entry  of  Satisfaction  of  Record. 

§  149.  Effect  of  Release  or  Satisfaction. 

§  150.  Rights  of  Third  Persons  Making  Payment  or  Satisfaction. 

IX.  Foreclosure. 

§  151.  Right  to  Foreclose  in  General. 

§  152.  Maturity  of  Debt. 

§  153.  Option  and  Election  to  Foreclose. 

§  154.  Waiver  of  Default  or  of  Right  to  Foreclose. 

§  155.  Delay  or  Failure  to  Foreclose. 

§  156.  Existence  of  or  Resort  to  Other  Remedy. 

§  157.  Restraining  Foreclosure. 

§  158.  Exercise  of  Power  of  Sale. 

§  159.  Nature  and  Grounds  of  Remedy. 

§  160.  Preliminary  Proceedings. 

§  161.  Taking  Possession,  Custody,  and  Protection  of  Property. 

§  162.  Manner  and  Conduct  of  Sale. 

§  162  (1)  In  General. 

§  162  (2)  Sale  in  Bulk  or  Parcels. 

§  162  (3)  Persons  Who  May  Purchase. 

§  163.  Title  and  Rights  of  Purchaser. 

g  164.  Deficiency  and  Personal  Liability. 
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§  165.  Proceeds  and  Surplus. 

§  166.  Operation  and  Effect. 


§  167.  Actions  to  Foreclose. 


§  168. 
§  169. 
§  170. 
§  171. 
§  172. 
§  173. 
§  174. 
§  175. 
§  176. 
§  177. 
§  178. 
§  179. 
§  180. 
§  181. 


Nature  and  Form. 

Defenses. 

Limitations  and  Laches. 

Parties. 

Pleading. 

Evidence. 

Redelivery  of  Property  to  Mortgagor  on  Security. 

Injunction  and  Receiver. 

Trial  or  Hearing. 

Judgment  or  Decree  and  Execution. 

Claims  to  Property  by  Third  Persons. 

Title  and  Rights  of  Purchaser. 

Proceeds  and  Surplus. 

Fees  and  Costs. 


§  182.  Wrongful  Foreclosure. 
X.  Bedemption. 

§  183.  Right  to  Redeem  in  General. 

§  184.  Persons  Entitled  to  Redeem. 

§  185.  Waiver,  Estoppel,  and  Laches. 

§  186.  Time  of  Redemption. 

§  187.  Amount  Required  to  Redeem. 

§  188.  Tender  and  Payment  into  Court. 

§  189.  Actions  to  Redeem  and  for  Accounting. 

Cross  References. 

As  to  acknowledgment  of  chattel  mortgages,  see  the  title  ACKNOWLEDGMENT. 
As  to  the  distinction  between  chattel  mortgages  and  assignments  for  the  benefit  of 
creditors,  see  the  title  ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS.  As  to 
attachment  of  mortgaged  property,  see  the  title  ATTACHMENT.  As  to  constitu- 
tionality of  chattel  mortgage  laws,  see  the  title  CONSTITUTIONAL  LAW.  As  to 
chattel  mortgages  by  corporations,  see  the  title  CORPORATIONS.  As  to  recoup- 
ment, set-oflF  and  counterclaim  in  actions  on  chattel  mortgages,  see  the  title  SET- 
OFF AND  COUNTERCLAIM.  As  to  estoppel  by  chattel  mortgages,  see  the  title 
ESTOPPEL.  As  to  foreclosure  of  chattel  mortgages  by  execution,  see  the  title 
EXECUTION.  As  to  modification  of  chattel  mortgages  by  parol  agreement,  see  the 
title  CONTRACTS.  As  to  mortgages  of  crop  by  tenant,  see  the  title  LANDLORD 
AND  TENANT.  As  to  chattel  mortgages  of  vessels,  see  the  title  SHIPPING.  As 
to  application  of  payments  for  chattel  mortgages,  see  the  title  PAYMENT.  As  to 
chattel  mortgages  on  railroad  stock,  see  the  title  RAILROADS.  As  to  chattel  mort- 
gages on  railroad  property,  see  the  title  RAILROADS.  As  to  distinction  between  a 
warehouse  receipt  and  chattel  mortgage,  see  the  title  WAREHOUSEMEN. 


I.   REQUISITES  AND  VALIDITY. 

(A)  NATURE  AND  ESSENTIALS  OF 
TRANSFERS  OF  CHATTELS  AS 
SECURITY. 

§  1.  Nature  of  Mortgage  in  General. 
Definition    and    Nature. — "A    mortgage 


is  a  mere  security  for  a  debt."  Dearing 
V,  Watkins,  16  Ala.  20,  25;  McKinstry  v. 
Conly,  12  Ala.  678;  Swift  v.  Swift,  36  Ala. 
147,  151;  Acker  v.  Bender,  33  Ala.  230. 

"A   mortgage   in   equity   is   a  mere   se- 
curity for  a  debt."    Fulgham  v,  Morris,  75 
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Ala.  245,  247;  Hatfield  v,  Montgomery,  2 
Port.  58,  72. 

"A  mortgage  is  a  mere  security  for  the 
payment  of  a  debt,  and  forms  no  part  of 
the  debt  itself."  Wallis  v.  Long,  16  Ala. 
738,  740. 

A  "mortgage"  is  a  conveyance  or  trans- 
fer of  property,  either  real  or  personal,  as 
security  to  pay  a  debt  or  in  discharge  of 
some  other  obligation.  Williams  v,  Davis, 
154  Ala.  422,  45  So.  908;  Brooks  v.  Ruff, 
37  Ala.  371,  374. 

"When  there  is  a  debt,  then  any  agree- 
ment or  lang^uage  by  which  the  property 
is  sufficiently  identified  and  designated  as 
a  security  for  its  payment  will  amount  to 
a  mortgage.  Security  is  the  aim,  the  es- 
sence, of  a  mortgage."  Truss  v,  Harvey, 
120  Ala.  636,  24  So.  927,  928.  See  post, 
"In  General,"  §  30. 

"The  purpose  of  a  mortgage,  is  the  se- 
curity of  a  debt,  and  not  the  sale  of  prop- 
erty. Although  as  a  consequence  of  the 
mortgage,  the  property  may  be  sold  for 
the  pa)rment  of  the  debt.  But  that  is  not 
the  primary  intent  of  the  parties."  Simer- 
son  V.  Branch  Bank,  12  Ala.  205,  212. 

"  *A  formal  mortgage  of  personal  prop- 
erty is  a  conditional  sale  of  it  as  security 
for  the  payment  of  a  debt  or  the  perform- 
ance of  some  other  obligation.  *  *  *  It 
is  a  conditional  sale  of  chattels,  and  oper- 
ates to  transfer  the  legal  title  to  the  mort- 
gagee, to  be  defeated  only  by  a  full 
performance  of  the  condition.'  Jones  on 
Chattel  Mortgage  (5th  Ed.),  p.  1;  Patter- 
son &  Co.  V.  Jones,  89  Ala.  388,  8  So.  77." 
Fort  V.  State,  1  Ala.  App.  195,  55  So.  434, 
436. 

A  mortgage,  "is  a  contract,  whereby  a 
debtor  grants  or  conveys  some  estate  or 
interest  in  land,  or  transfers  certain  goods 
and  chattels  to  his  creditor,  subject  to  a 
proviso,  that  if  the  debt  is  discharged  by 
a  day  named,  the  grant  or  transfer  shall 
be  void,  and  the  debtor  shall  be  entitled 
to  repossess  himself  of  his  lands,  or  of 
his  goods  and  chattels,  and  hold  and  en- 
joy them  if  the  grant  or  transfer  had  not 
been  made.  By  a  contract  of  this  descrip- 
tion, the  right  of  property  in  the  thing 
mortgaged  passes  to  the  creditor,  subject 
to  be  divested  by  the  payment  of  the  debt 
at  the  appointed  time."  Add.  on  Con- 
tracts, 291.  Mervine  v.  White,  50  Ala.  388, 
389. 


"The   effect  of  a   mortgage  is   different 
from  that  of  any  other  species  of  convey- 
ance, in   some  particulars.     It  is  treated 
differently    in    the    two    leading   jurisdic- 
tions,  equity   and    common   law.     In   the 
former  it  is  but  a  security  for  money — an 
incident   to  the   debt  it  secures;    the  debt 
being  the  principal.    In  the  latter  it  is,  as 
between  the  parties,  a  transfer  of  the  legal 
title,    leaving    in    the    mortgagor    only    a 
right  to  redeem,  called   in   the  books  an 
equity  of  redemption.     The  mortgagor  in 
possession  holds  in  subordination  to  the 
right  and  title  of  the  mortgagee  and  his 
transferee,  and  the  latter  may  dispossess 
Ihim  at  any  time  by  action  at  law,  unless, 
by  the  terms  of  the  mortgage,  possession 
is   reserved  in   the  mortgagor   for  a  term 
not  expired.     A  mortgagee  in  possession 
is,  in  a  law  forum,  the  legal  owner,  hold- 
ing possession   under  a  legal   title.     His 
holding  is  adverse  to  the  mortgagor,  and, 
if  acquiesced  in  for  the  period  of  limita- 
tions for  actions  at  law,  it  bars  the  mort- 
gagor  of   all    relief,    legal    and    equitable. 
As  to  all  persons,  however,  who  can  not 
connect  themselves  with  the  title  of  the 
mortgagee,   the   mortgagor   in   possession 
is  the  owner  of  the  legal  title,  and  under 
such  title  he  can  both  maintain  and  de- 
fend an  action  of  ejectment.     And  as  to 
all   rights   and   privileges,  both    civil   and 
political,  of  which  the  ownership  of  a  free- 
hold   is  one  of   the  conditions,    the  mort- 
gagor   is    a   freeholder,    while    the    mort- 
gagee, by  the  mere  virtue  of  his  mortgage 
title,  can  not  claim  to  be  such.     1  Jones, 
Mortg.,  §§  11-16,  inclusive;  Dcnby  v.  Mell- 
grew,  58  Ala.  147;  Allen  v.  Kellam,  69  Ala. 
442.    Possibly  the  principle  may  be  briefly 
stated  as  follows:    The  mortgagor  in  pos- 
session, whether  before  or  after  forfeiture, 
is  the  general  owner  of  the  freehold,  hav- 
ing  the  legal  title;   while  the   mortgagee, 
and  those  claiming  in  his  right,  whether 
the  title  be  abstractly  good  or  not,  have, 
as  against  the  mortgagor  and  all  claiming 
in   his  right,   all  the  attributes   of  a  legal 
title, .  necessary   to  recover  and  hold  the 
property  mortgaged.    We  arc  speaking  of 
the  status  of  the  parties  before  extinguiafh- 
ment  of  the  mortgage  lien.    In  these  prin- 
ciples,   and  their  application,    there  is  no 
material    distinction  between    a  mortgage 
of  real  and  a  mortgage  of  personal  prop- 
erty,  while   the   mortgage    debt   remains 
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unpaid.  In  this  state,  payment  of  the 
mortgage  debt  destroys  the  mortgagee's 
title  to  personal  property,  while  in  the 
absence  of  statute,  it  does  not,  without 
more,  annul  his  title  to  realty."  Marks  v, 
Robinson,  82  Ala.  69,  2  So.  292,  295.  See 
post,  "Title  of  Mortgagor,"  §  67;  "Under 
Mortgages  in  General,"  §  69. 

§  2.    What  Law  Governs. 

See  post,  "What  Law  Governs,"  §  47. 

The  validity  of  a  mortgage,  executed  in 
Georgia,  must  be  determined  by  the  law 
of  that  state.  Beall  v.  Williamson,  14 
Ala.  55. 

Where  a  chattel  mortgage  is  made  in 
another  state,  with  an  intent  on  the  part 
of  the  mortgagor  and  mortgagee  to  de- 
feat the  creditors  of  the  former,  in  such 
state,  it  is  fraudulent  as  against  creditors 
of,  and  purchasers  from,  the  mortgagor, 
in  Alabama.  Beall  v,  Williahison,  14 
Ala.  55. 

§  3.  Mortgage  Distinguished  from  Other 
Transactions. 

§  4. In  General. 

See  the  titles  ASSIGNMENTS  FOR 
BENEFIT  OF  CREDITORS;  WARE- 
HOUSEMEN. 

A  contract  by  which  the  use  of  slaves 
is  allowed  as  a  compensation  for  the  in- 
terest of  money  can  not  afterwards  be 
converted  into  a  mortgage  by  the  bor- 
rower, so  as  to  require  the  lender  to  ac- 
count for  the  hire  of  the  slaves  if  that 
exceeds  the  legal  rate  of  interest.  Wright 
V.  McAlexander,  11  Ala.  236. 

Trust — A  deed  conveying  personal 
property  to  trustees  for  the  use  of  an  in- 
fant child  is  not  a  mortgage.  Thomas  v. 
Davis,  6  Ala.  113. 

Equitable  Mortgage. — See  post,  "Equi- 
table Mortgages,"  §  20. 

Pledge.— See  post,  "Pledge,"  §  6. 

§  5. Sale. 

See  post,  "Absolute  Bill  of  Sale  as 
Mortgage,"  §  21. 

Distinguished  from  Conditional  Sales. 
— The  cases  of  conditional  sales,  or  de- 
feasible purchases,  are  distinguishable 
from  mortgages.  They  are  to  be  taken 
strictly  as  independent  dealings  between 
strangers;  and  the  time  limited  for  the 
repurchase  must  be  precisely  observed,  or 
3  Ala  Dig — 4 


.the  vendor's  right  to  reclaim  his  property 
will  be  lost.  Where  it  is  doubtful 
whether  the  parties  intended  a  mortgage, 
or  a  conditional  sale.  Courts  of  Equity 
incline  to  consider  the  transaction  a 
mortgage,  because  it  is  more  benign  in 
its  operation.  "The  difference  between 
them  is,  that  the  former  is  a  security  for 
a  debt;  and  the  latter  is  a  purchase  for 
a  price  paid,  or  to  be  paid,  to  become 
absolute  on  a  particular  event;  or  a  pur- 
chase accompanied  by  an  agreement  to 
re-sell  upon  particular  terms.  It  is  the 
latter  kind  that  runs  so  nearly  into  a 
mortgage."  Again:  "But  there  is  no 
rule  of  law,  that  a  sale  shall  not  be  made 
conditionally.  In  each  case,  the  only  dif- 
ficulty is  to  ascertain  the  character  of 
the  transaction."  The  usual  badges  of  a 
mortgage  are  a  previous  debt,  or  a  pres- 
ent advance  of  money  upon  loan;  for 
which  some  evidence  is  taken,  obliging 
the  borrower  personally  to  the  absolute 
payment.  But  if  the  debt  be  extinguished 
by  the  agreement  of  the  parties,  or  the 
jnoney  advanced  is  not  by  way  of  loan, 
and  the  vendor  has  the  privilege  of  re- 
funding, if  he  pleases,  by  a  given  time, 
and  thereby  entitle  himself  to  a  recon- 
veyance, it  is  a  conditional  sale.  Sewall 
V.  Henry,  9  Ala.  24,  32. 

"As  said  by  this  court,  in  Peeples  v. 
Stolla,  57  Ala.  53,  'one  of  the  tests  by 
which  to  determine  whether  or  not  a 
mortgage  was  intended,  is  the  existence 
or  not  of  a  debt  to  uphold  it.  If  there  is 
no  debt,  there  can  be  no  mortgage.  On 
the  other  hand,  security  for  a  debt  is  in- 
compatible with  the  idea  of  a  conditional 
sale,  and  when  shown  to  exist,  is  con- 
clusive that  the  transaction  is  a  mort- 
gage.* "  Rapier  v.  Gulf  City  Paper  Co., 
77   Ala.   126,   134. 

Some  of  the  tests  by  which  it  may  be 
ascertained  in  a  doubtful  case,  whether  a 
mortgage,  or  conditional  sale  was  in- 
tended, are — did  the  relation  of  a  debtor 
and  creditor  subsist  before  the  alleged 
sale — did  the  transaction  commence  by  a 
proposition  to  lend,  or  borrow  money — 
was  there  a  great  disparity  between  the 
value  of  the  property  and  the  price  agreed 
to  be  given  for  it — did  the  vendor  con- 
tinue bound  for  the  debt?  These  facts, 
or  any  of  them,  if  found  to  exist,  go  far 
to  show,  that  a  mortgage  was  intended. 
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and  not  a  conditional  sale.  Eiland  v.. 
Radford,  7  Ala.  724. 

"A  contract,  which  is  in  form  a  con- 
ditional sale,  will  be  treated  as  a  mort- 
gage, if  it  is  shown  by  parol  evidence  that 
the  object  of  the  transaction,  as  under- 
stood by  both  parties,  was  to  create  a 
security  for  a  debt;  and  in  every  case, 
where  the  question  to  be  determined  is 
whether  a  particular  transaction  is  to  be 
considered  a  sale  (either  absolute,  or  con- 
ditional) or  a  mortgage,  this  is  the  turn- 
ing point  of  the  inquiry."  Swift  v.  Swift, 
36  Ala.  147,  151.    See  the  titles  SALES. 

Mortgages  Preferred  to  Conditional 
Sales. — ^An  instrument  can  not  operate  as 
a  mortgage,  and  at  the  same  time  as  a 
conditional  sale;  and  when  it  contains  re- 
pugnant provisions,  rendering  its  char- 
acter doubtful,  it  will  be  construed  as  a 
mortgage  rather  than  as  a  conditional 
sale.  Rapier  v.  Gulf  City  Paper  Co.,  77 
Ala.  126. 

Courts  of  equity  incline  against  con- 
ditional sales,  and  where  it  is  doubtful, 
from  all  the  circumstances  attendant  on 
a  transaction,  whether  a  conditional  sale 
or  a  mortgage  was  intended,  equity  will 
treat  it  is  a  security  merely.  Turnipseed 
V,  Cunningham,  16  Ala.  501;  Parish  v. 
Gates,  29  Ala.  254;  Rapier  v.  Gulf  City 
Paper  Co.,  77  Ala.  126;  Locke  r.  Palmer, 
26  Ala.  312;  Sewall  v.  Henry,  9  Ala.  24, 
32;  Freeman  v.  Baldwin,  13  Ala.  246.  See, 
also,  Ellington  v,  Charleston,  51  Ala.  166. 

Governed  by  Intent  of  Parties. — In  de- 
termining between  an  absolute  sale  and  a 
mortgage,  the  court  will  take  into  con- 
sideration the  intentions  of  the  parties 
from  a  view  of  all  the  circumstances. 
May  V.  Eastin,  2  Port.  414. 

In  ascertaining  whether  a  contract  is  a 
mortgage,  or  a  conditional  sale,  the  form 
of  the  contract  will  be  controlled  by  the 
intention  of  the  parties.  Eiland  v,  Rad- 
ford. 7  Ala.  724. 

Instances  of  Transactions  Held  to  Be 
Chattel.  Mortgages. — Plaintiff  borrowed 
money  from  defendant,  and  transferred  to 
him,  "as  collateral  security"  for  its  re- 
payment, the  note  of  a  third  person  for 
nearly  double  the  amount  of  the  sum 
borrowed,  with  the  condition  that,  in  case 
of  plaintiff's  default,  defendant  "is  to 
hold  the  note  as  his  own  property."  Held, 
that    the   transfer,    notwithstanding     the 


condition,  was  to  be  deemed  a  security 
merely,  and  not  a  conditional  sale.  Wil- 
liamson V.   Culpepper,  16  Ala.  211. 

On  bill  filed  to  have  a  deed  absolute 
on  its  face  declared  a  mortgage,  a  writ- 
ing executed  by  the  grantee  several 
months  after  the  original  deed,  reciting 
that  it  was  agreed  between  him  and  the 
grantor,  at  the  time  the  deed  was  exe- 
cuted, that  if  the  latter  repaid  to  him  by 
a  specified  day  the  amount  of  the  consid- 
eration money  expressed  in  the  deed,  then 
he  would  reconvey  to  him  all  the  prop- 
erty therein  mentioned,  and  binding  him- 
self to  reconvey  accordingly — is  evidence 
of  the  highest  character  against  the 
grantee;  and  although  it  may  not  be  suf- 
ficient, of  itself,  to  show  that  the  parties 
intended  the  deed  to  operate  as  a  mort- 
gage, yet  if  the  other  evidence  in  the  case, 
taken  in  connection  with  it,  establishes 
that  to  have  been  the  purpose  of  the 
parties,  or  even  renders  it  doubtful 
whether  a  mortgage  or  a  conditional  sale 
was  intended,  it  is  enough  to  induce  a 
court  of  equity  to  declare  it  a  mortgage. 
Locke  V.  Palmer,  26  Ala.  312. 

An  agreement  between  A  and  B  that, 
if  B  would  advance  money  to  redeem  A's 
negroes  from  an  incumbrance,  "the  said 
negroes  should  become  B's  property,  sub- 
ject to  the  right  of  A  to  redeem  them 
within  a  short  space  of  time  on  repayment 
of  the  advance,  with  interest,"  is  a  mort- 
gage, not  a  conditional  sale.  Morrow  v. 
Turney,  35  Ala.  131. 

An  instrument  reciting  that  on  or  be- 
fore a  certain  date  the  maker  promises  to 
pay  650.  pounds  "middling  lint  cotton, 
well  packed,  or  pay  the  market  value  for 
same,  with  interest,"  etc.,  "and  to  secure 
the  above  note,  as  well  as  any  other 
amounts  I  may  owe,"  "I  hereby  grant, 
bargain,  sell,  and  convey"  to  the  payee 
"all  my  live  stock,"  etc.,  "all  or  any  of 
which  property  he  may,  after  this  note 
matures,  seize  and  sell  as  he  deems  best," 
is  a  chattel  mortgage.  Dothan  Guano 
Co.  V.  Ward,  31   So.  748,   132  Ala.  380. 

Where  an  instrument  relating  to  per- 
sonal property  was  denominated  a  mort- 
gage, recognized  a  debt  to  be  paid  by  a 
definite  time,  provided  for  foreclosure  un- 
der a  power  of  sale  and  stipulated  for  au- 
thority of  the  mortgagee  to  purchase  at 
the  sale,  covered  crops  to  be  raised  dur- 
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ing  1911,  and  provided  for  payment  of  an 
attorney's  fee  for  collection  of  **this 
mortgage,"  it  was  a  chattel  mortgage  and 
not  a  conditional  sale,  though  it  at- 
tempted in  •the  printed  part  of  the  instru- 
ment to  reserve  title  to  the  property  in 
the  mortgagee  until  the  debt  was  paid. 
Dilworth  r.  Holmes  Furniture,  etc.,  Co. 
(Ala.),  62  So.  812. 

Instances  of  Transactions  Held  to  Be 
Conditional  Sales. — An  absolute  bill  of 
sale  of  a  slave,  with  a  defeasance  that  the 
purchaser  will  redeliver  the  slave  on  pay- 
ment of  the  purchase  money  within  a 
stipulated  time,  is  on  its  face  a  conditional 
sale.     Eiland  v.  Radford,  7  Ala.  724. 

A  executed  to  B  a  bill  of  sale  for  a  ne- 
gro man,  at  the  price  of  $250  in  hand  paid. 
It  was  agreed,  at  the  same  time,  by  the 
vendee,  in  writing,  that,  in  consideration 
of  such  sale,  he  would  sell  to  the  vendor 
the  slave  in  question,  at  the  price  stated 
in  the  bill,  "if  applied  for  on  the  first 
day  of  January  next"  thereafter.  Held, 
that  these  several  writings  did  not  con- 
stitute a  mortgage,  nor  could  it  be  in- 
tended that  the  latter  was  a  mere  under- 
taking by  the  vendee  to  stipulate  with  the 
vendor  for  a  resale  on  the  day  designated, 
but  in  itself  it  provided  for  a  resale,  and 
left  nothing  open  for  future  adjustment. 
Sewall  V,  Henry,  9  Ala.  24. 

A,  by  articles  of  agreement  "gives, 
grants,  bargains,  and  sells"  to  B  certain 
slaves  for  a  stated  consideration  for  each, 
it  being  understood  that  A  may  redeem 
any  and  all  of  them  within  twelve  months, 
at  the  valuation  affixed.  Held,  that  this 
was  not  a  mortgage,  but  a  conditional 
sale,  with  a  reservation  of  the  right  to 
repurchase.  Murphy  v.  Barefield,  27  Ala. 
634. 

Where  A  sold  to  B  several  slaves,  claim- 
ing to  be  the  owner  of  all  of  them,  re- 
serving the  right  to  repurchase  them,  and 
afterwards  the  said  agreement  of  sale  was 
transferred  to  C,  and  D  claimed  to  have 
an  interest  in  said  slaves,  and  it  was 
agreed  between  C  and  D  that  one  of  the 
slaves  should  remain  in  the  possession  of 
said  C,  the  assignee,  and  another  in  the 
possession  of  the  said  D,  until  the  agreed 
value  of  each  was  paid  to  said  C,  and 
that  then  perfect  titles  should  be  made 
by  the  said  C  to  the  said  D,  held,  that  this 
agreement  was  not  a  mortgage.  Murphy 
V.  Barefield,  27  Ala.  634. 


A  party  made  a  written  agreement  in 
which  he  recited  that  he  had  purchased 
certain  slaves  at  prices  therein  specified* 
and  stipulated  that  the  vendor  might  re- 
deem any  part  of  the  slaves  at  a  certain 
price.  The  contract  was  preceded  by  a 
proposition  for  a  loan  made  by  the  vendor 
to  the  vendee,  which,  however,  was  not 
accepted,  but,  instead  thereof,  the  vendee 
took  upon  himself  liabilities  of  the  vendor 
to  a  certain  amount,  and  received  the  lat- 
ter's  promissory  notes  for  the  difference 
between  said  amount  and  the  value  of  the 
slaves  as  estimated  in  said  agreement. 
There  was  no  striking  disparity  between 
the  actual  and  estimated  value  of  the 
slaves,  and  no  evidence  of  fraud,  imposi- 
tion, or  unfairness  on  the  part  of  the 
vendee.  Held,  that  the  transaction  was  a 
conditional  sale,  and  not  a  mortgage. 
Swift  V.  Swift,  36  Ala.  147. 

A  sale  of  household  furniture,  partly  on 
credit,  title  to  remain  in  the  seller  until 
all  the  notes  were  paid,  and  the  seller  to 
have  the  right  to  retake  the  property  in 
case  of  default,  was  not  a  mortgage,  but 
a  conditional  sale.  Higdon  v.  Garrett,  50 
So.  323,  163  Ala.  285. 

Evidence  to  Determine  Nature  of  Trans- 
action.— See  post,  "Admissibility  in  Gen- 
eral," §  24;  "Weight  and  Sufficiency,"  §  26; 
"Evidence  to  Aid  Construction  in  Gen- 
eral," §  57. 

§  6. Pledge. 

See,  generally,  the  title  PLEDGES. 

The  difference  between  a  pledge  and  a 
mortgage  is  that  in  the  case  of  a  pledge 
the  title  remains  in  the  pledgor,  and  in 
the  case  of  a  mortgage  it  passes  to  the 
mortgagee,  subject  to  be  devested.  Sims 
V,  Canfield,  2  Ala.  555.  See,  also,  Jackson, 
etc.,  Co.  V.  Rutherford,  73  Ala.  155,  157. 

§  7.   Property  Which  May  Be  Subject  of 
Mortgage. 

§  8.  In  General 

Generally. — "Any  property  which  is 
capable  of  an  absolute  sale  may  be  the 
subject  of  a  mortgage."  Jones  v,  Web- 
ster, 48  Ala.  109,  112. 

At  common  law,  a  chattel  mortgage  can 
operate  only  upon  property  actually  in 
existence  at  the  time  of  its  execution. 
Hurst  r.  Bell,  72  Ala.  336. 

"While  the  thing  itself  need  not  have 
identity,   or   separate   entity,   yet  it  must 
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at  least  be  the  product,  or  growth,  or  in- 
crease of  property,  which  has  at  the  time 
a  corporal  existence  and  in  which  the 
mortgagor  has  a  present  interest^  not  a 
mere  belief,  hone  or  exoectation,  thai  he 
will  in  the  future  acquire  such  an  in- 
terest." Windham  &  Co.  z\  Stephenson, 
156  Ala.  341,  47  'So.  280,  281.  See  post, 
*'Title  or  Interest  of  Mortgagor,"  §  11. 

A  mortgage  conveying,  among  other 
personal  property,  "the  hire"  of  certain 
slaves,  "or  the  use  of  them  the  present 
year,  and  whatever  negroes  I  (mortgagor) 
may  hire  next  year  to  make  a  crop  with, 
and  the  entire  crop  I  may  make  this  year 
and  next,"  is  not  void  on  its  face.  Floyd 
^.  Morrow,  26  Ala.  353.  See,  also,  Abra- 
ham V.  Carter,  53  Ala.  8. 

The  profits  arising  out  of  a  personal 
<:hattel  are  the  subject  of  mortgage. 
Stewart  v.  Fry,  3  Ala.  573. 

Stock  in  a  corporation  may  be  mort- 
gaged as  well  as  pledged.  Campbell  v. 
Woodstock  Iron  Co.,  83  Ala.  351,  3  So. 
369.     See  the  title  CORPORATIONS. 

§  9. Crops. 

See  post,  "Title  or  Interest  of  Mort- 
gagor," §  11;  "Crops,"  §  34;  "Under  Mort- 
gages in  General,"  §  69. 

Growing  Crops. — A  growing  crop  is 
subject  to  mortgage  as  a  chattel.  Leh- 
man V.  Marshall,  47  Ala.  362;  Booker  v. 
Jones,  55  Ala.  266.  See,  also,  Mauldin, 
etc.,  Co.  V,  Armistead,  14  Ala.  702. 

A  growing  crop  of  cotton  may  be  con- 
veyed by  deed  of  trust.  Robinson  v. 
Mauldin,  11   Ala.  977. 

A  growing  crop  has  such  an  existence 
as  to  be  the  subject  matter  of  a  mortgage 
or  other  contract  which  passes  an  in- 
terest to  vest  in  possession,  either  imme- 
diately or  at  a  future  time.  Adams  v. 
Tanner,  5  Ala.  740. 

A  crop  is  a  "growing"  crop  so  that  it 
can  be  mortgaged,  giving  a  legal  title  to 
the  mortgagee,  from  the  time  the  seed  is 
deposited  in  the  ground.  Wilkinson  v. 
.Ketler,  69  Ala.  435. 

Unplanted  Crops. — "Unplanted  crops,  or 
other  things  not  having  an  existence  ac- 
tual or  potential,  but  the  future  acquisi- 
tion of  which  is  merely  expected  or  con- 
templated, are  not  the  subject  of  sale,  as- 
signment, or  mortgage,  according  to  the 
common  law."  Hurst  v.  Bell  8c  Co.,  72 
Ala.  336,  340. 


"There  can  be  no  question  but  a  debtor 
may  convey  a  plantation  and  slaves  to 
a  trustee  as  a  security  for  the  payment 
of  certain  creditors,  and  provide,  by  the 
same  deed,  that  the  proceedS  of  a  crop 
planted,  or  to  be  planted,  shall  be  appro- 
priated by  the  trustee  to  the  payment  of 
the  debts  to  which  the  plantation  and 
slaves  are  to  be  devoted,  or  to  such  others 
as  the  grantor  may  designate."  Mauldin, 
etc.,  Co.  V.  Armistead,  14  Ala.  702,  710. 

A  mortgage  on  crops  to  be  raised  on 
the  mortgagor's  lands  during  a  specified 
year  and  "each  succeeding  year,"  and  duly 
recorded  in  the  county  in  which  the  mort- 
gagor resides  and  where  the  crops  are  to 
be  raised,  is  valid.  Winston  v.  Farrow 
(Ala.),  40  So.  53. 

The  tenant  of  a  farm,  on  a  lease  for 
three  years,  may  lawfully  mortgage  the 
crops  to  be  grown  during  the  term  as 
security  for  the  rent.  Jones  %f.  Webster, 
48  Ala.  109. 

An  instrument  conveying  crops  to  be 
grown  during  the  year,  which  in  form  de- 
clares a  statutory  lien  for  advances  made 
and  to  be  made,  as  provided  for  in  Code, 
§§  3286,  3287,  will  be  effective  as  a  mort- 
gage, where  it  appears  that  it  was  given 
to  secure  an  antecedent  debt,  and  that  no 
advances  were  in  fact  made  in  considera- 
tion of  it.  McLester  v.  Somerville,  54 
Ala.  670;  Hamilton  v.  Maas,  77  Ala.  283. 

§  10. Animals. 

See  post,  "Animals,"  §35;  "Animals  and 
Increase,"  §  63. 

§  11. Title  or  Interest  of  Mortgagor. 

See  post,  "Title  of  Mortgagor,"  §  67. 

Interest  in  Land  upon  Which  Mortgaged 
Crops  Are  Grown. — "The  rule  is  estab- 
lished in  this  state  that  a  mortgage  on 
crops  to  be  grown  in  the  future  does  not 
create  a  specific  lien  upon  such  crops, 
unless  at  the  time  of  the  execution  of 
the  mortgage  the  mortgagor  owned  or 
had  some  interest  in  the  land  upon  which 
the  crops  were  grown."  Young  v.  Hall,  4 
Ala.  App.  603,  58  So.  789. 

The  mortgagor  of  a  crop  to  be  grown 
must  have  some  interest  in  the  lands  at 
the  execution  of  the  mortgage  in  order 
to  confer  on  the  mortgagee  a  lien  superior 
to  a  mortgage  executed  after  the  crop 
was  planted  and  while  the  mortgagor  had 
an  interest  in  the  land.     McNeill  v.  Hen- 
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derson    &   Hill,   55   So.   269,    1   Ala.   App. 
405. 

To  create  by  chattel  mortgage  a  lien 
on  crops  to  be  grown,  the  mortgagor  must 
own  or  have  some  interest  in  the  lands 
on  which  the  crops  are  grown;  and  where 
a  mortgagor,  in  a  mortgage  of  crops  to 
be  raised  each  successive  year  until  the 
debt  was  paid,  had  at  the  time  the  mort- 
gage was  executed  no  interest  in  the 
land  on  which  crops  of  a  later  year  were 
raised,  the  mortgagee  had  no  lien  on 
such  crops.  Windham  &  Co.  v,  Stephen- 
son &  Alexander,  47  So.  280,  156  Ala. 
341. 

A  mortgage  of  crops  to  be  grown  by  a 
mortgagor  who  does  not  own  or  have 
any  interest  in  the  land  upon  which  the 
crops  are  grown  creates  no  specific  lien 
upon  or  title  to  the  crops  when  grown. 
And  this  rule  is  not  affected  by  Code  1907, 
§  4894,  since  the  effect  of  that  section  is 
to  transmute  unto  the  legal  title  that 
which  before  would  have  amounted  to  a 
mere  equitable  title  or  claim,  and  it  does 
not  undertake  to  make  a  legal  title  out 
of  something  which  before  its  enactment 
did  not  confer  any  title  or  claim,  either 
legal  or  equitable.  Farmers'  Union  Ware- 
house Co.  V.  Mcintosh,  1  Ala.  App.  407, 
56  So.  102. 

"  'If  a  tenant  should  mortgage  such 
crops  as  might  be  raised  or  grown  by  him 
on  some  indefinite  place  which  he  ex- 
pected to  rent,  the  conveyance  would,  we 
apprehend,  be  inoperative  and  void,  as  an 
attempted  conveyance  of  a  mere  possi- 
bility or  expectancy,  not  coupled  with  any 
interest  in,  or  growing  out  of  property.' 
Burns  v,  Campbell,  71  Ala.  271."  Wind- 
ham &  Co.  V,  Stephenson,  156  Ala.  341, 
47  So.  280,  282. 

A  mortgage  on  the  crop  to  be  grown  on 
the  land,  to  be  thereafter  selected  under 
a  contract  for  the  rental  of  a  given  quan- 
tity, or  one  tract  out  of  a  larger  tract,  is 
a  valid  mortgage,  in  equity,  of  the  crops 
grown  on  the  land  selected,  and  an  in- 
struction that,  at  the  time  of  giving  the 
mortgage,  the  mortgagor  must  have 
rented  a  definite  place  on  which  the  crop 
was  grown,  is  properly  refused  as  mis- 
leading. Keith  V.  Ham,  89  Ala.  590,  7  So. 
234,  cited  m  note  in  19  L.  R.  A.,  N.  S., 
912. 

A  mortgage   given  in   November  on   a 


cotton  crop,  "to  be  grown  in  the  year 
1887,  on  my  own  land  or  other  land  in  E. 
county,"  is  not  valid  as  to  lands  in  which 
the  mortgagor  at  that  time  had  no  in- 
terest. Paden  v.  Bellenger,  87  Ala.  575, 
6  So.  351,  cited  in  note  in  19  L.  R.  A.,  N. 
S.,  910. 

Under  Code  1907,  §  4743,  an  arrange- 
ment by  which  one  party  furnishes  land, 
teams,  and  feed  to  another,  who  is  to 
perform  the  labor  of  raising  a  crop  to  be 
equally  divided,  constitutes  a  contract  of 
hiring;  and  hence  the  title  to  the  crop  is 
in  the  owner  of  the  land,  and  not  the 
party  doing  the  work,  and  the  latter's 
mortgage  on  his  share  before  it  is  gath- 
ered conveys  no  interest  therein.  A.  B. 
Vandergrift  &  Son  v,  Hawkins,  49  So. 
754,   160  Ala.   430. 

Code  1007,  §  4743,  provides  that  when 
one  party  furnishes  the  land  and  the  team 
to  cultivate  it  and  another  party  furnishes 
the  labor,  with  stipulation  to  divide  the 
crop  between  them  in  certain  proportions, 
the  contract  is  one  of  hire.  The  owner 
of  land  contracted  with  W.  to  furnish  the 
land  and  t^ams,  and  W.  contracted  to 
furnish  the  labor,  the  crop  to  be  divided 
equally  between  them.  Held,  that  the 
contract  created  the  relation  of  hiring, 
and  that  W.  had  no  interest  in  the  crop 
which  could  be  the  subject  of  a  valid 
mortgage,  although  the  owner,  in  re- 
sponse to  a  statement  made,  by  the  mort- 
gagee that  W.  was  going  to  quit  his  crop 
unless  the  mortgagee  advanced  to  him, 
told  the  mortgagee  to  take  a  mortgage  on 
the  crops  of  W.,  and  the  owner,  also 
waived  his  landlord's  lien  in  favor  of  one 
from  whom  the  mortgagee  purchased  one 
of  his  mortgages,  and  the  owner  also  told 
the  mortgagee  before  he  took  his  mort- 
gage that,  if  he  would  advance  to  W.,  he, 
the  owner,  would  see  that  he  got  half  of 
the  crop,  as  such  statements  by  the  owner 
did  not  put  the  legal  title  to  the  crop  in 
W.  Foust  V.  Bains  Bros.,  52  So.  743,  167 
Ala.  115. 

In  an  action  for  the  conversion  of  cot- 
ton claimed  under  a  mortgage,  an  instrucr 
tion  that  if  the  cotton  was  raised  on  land 
rented  by  the  mortgagor,  but  by  him 
leased  to  another  in  payment  for  labor, 
it  would  not  be  subject  to  the  mortgage, 
was  proper;  -and  the  fact  that  the  mort- 
gage  also   transferred     the     mortgagor's 
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rents  was  immaterial  in  the  absence  of  evi- 
dence that  any  rent  was  due  him  and  un- 
paid. Woolsey  v.  Jones,  84  Ala.  88,  4  So. 
190. 

A  provision  in  a  parol  contract  of  rent- 
ing, by  which  the  landlord  reserved  the 
right  to  sell  the  crop  to  be  raised  by  the 
tenant,  the  proceeds  of  the  sale  to  be  ap- 
plied to  payment  of  advances  made  by 
the  landlord,  held  to  create  merely  a  lien 
or  parol  mortgage  giving  no  legal  title, 
and  therefore  the  tenant  retains  the  right 
to  mortgage  the  crops.  Wilkinson  v. 
Ketler,  69  Ala.  435. 

The  landlord  has  no  such  interest  in,  or 
title  to,  crops  grown  on  the  rented  lands 
as  can  be  made  the  subject  of  a  valid 
mortgage.  Broughton  v.  Powell,  52  Ala. 
123. 

A  purchaser  of  land,  who,  through  a 
mistake  in  the  description  in  his  deed,  has 
only  an  equitable  interest,  which  he  can 
enforce  in  a  suit  to  reform  the  instrument, 
has  a  sufficient  title  to  the  land  to  sup- 
port a  chattel  mortgage  on  the  crops. 
Fields  V,  Karter,  25  So.  800,  121  Ala.  329. 
See  ante,  "Crops,"  §  9;  post,  "Crops," 
§  34. 
§  12.  After-Acquired  Property. 

See  ante,  "Title  or  Interest  of  Mort- 
gagor," §  11;  post,  "After- Acquired  Prop- 
erty or  Interest,"  §  64. 

A  valid  chattel  mortgage  can  be  made 
on  property  afterwards  to  be  acquired  so 
as  to  attach  on  it  as  soon  as  it  comes 
into  existence,  and  make  it  in  equity  an 
effective  security  for  the  mortgage  debt. 
Electric  Lighting  Co.  v.  Rust,  23  So.  751, 
117  Ala.  680. 

A  mortgage  of  property  to  be  there- 
after acquired,  which  is  not  the  product, 
increase,  or  accretion  of  something  al- 
ready owned  by  the  mortgagor,  especi- 
ally when  only  general  terms  of  descrip- 
tion are  used,  creates  no  specific  lien  on 
such  after-acquired  property,  but  is 
merely  an  agreement  to  execute  a  fur- 
ther .  mortgage.  Burns  v.  Campbell,  71 
Ala.  271;  Christian,  etc.,  Grocery  Co.  v, 
Michael,  121  Ala.  84,  25  So.  571;  Windham 
&  Co.  V.  Stephenson,  156  Ala.  341,  47  So. 
280,  282. 

A  mortgage  of  one's  property,  with  a 
habendum  clause  authorizing  the  mort- 
gagee to  take  possession  of  "the  above- 
described  property  or  any  other  effects  of 


mine,  wherever  found,"  creates  no  lien  on 
after-acquired  property  not  the  product 
or  increase  of  that  already  owned.  Burns 
V,   Campbell,  71   Ala.  271. 

§  13.  Debts  or  Liabilities  Which  May  Be 

Secured. 
§  14. In  General 

"Mortgages  may  be  made  in  considera- 
tion of  securing  antecedent  debts,  debts 
created  presently  or  contemporaneously 
with  their  execution,  future  advances, 
contingent  liabilities,  or  debts  the  par- 
ties contemplate  will  be  contracted  in  the 
future.  A  mortgage  to  secure  an  antece- 
dent debt,  may  not  entitle  the  mortgagee 
to  protection  as  a  bona  fide  purchaser, 
while  that  protection  will  be  afforded 
when  the  debt  is  presently  created,  and 
its  security  by  the  mortgage  is  a  part  of 
the  agreement  into  which  the  parties 
enter.  But  as  between  mortgagor  and 
mortgagee,  and  their  privies,  a  mortgage 
to  secure  an  antecedent  debt,  has  all  the 
operation  and  effect,  it  couid  have,  if 
made  for  the  security  of  a  contempora- 
neous debt."  Steiner  &  Bro.  f.  McCall,  61 
Ala.  406,  408. 

§  15. Future  Advances. 

A  chattel  mortgage  to  secure  a  debt 
to  be  subsequently  contracted  is  valid  as 
between  mortgagor  and  mortgagee  and 
their  privies.  Steiner  v,  McCall,  61  Ala. 
406.  See  post,  "Description  of  Debts  or 
Liabilities  Secured,"  §  36;  "Future  Ad- 
vances," §  59. 

$  16.  Indemnity  Mortgages. 

Validity. — A  deed  of  assignment  to  se- 
cure certain  persons,  as  the  sureties  of 
the  grantor,  is  not  void  because  of  a  con- 
dition that  they  shall  have  no  remedy  by 
sale  until  they  shall  have  paid  the  security 
debt.    Tarver  v,  Roffe,  7  Ala.  873. 

A  deed  of  trust  of  chattels  made  bona 
fide  to  secure  a  contingent  liability  will 
be  upheld  as  against  creditors  of  the 
grantor,  as  where  it  is  made  to  indemnify 
the  sureties  on  an  executor's  official  bond. 
Hawkins  v.  May,  12  Ala.  673. 
§  17. Fees  and  Costs. 

See  post,  "Fees  and  Costs,"  §  181. 
§   18.    Conditions  Which   May    Be     Im- 
posed. 

See  post,  "Statement  of  Condition," 
§37. 
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An  agreement  between  the  mortgagee 
and  mortgagor,  that  the  note  secured  may 
be  paid  in  cotton  at  an  agreed  price  per 
pound,  does  not  destroy  the  legal  effect 
of  the  mortgage  as  security  for  the  note. 
Lehman  v.  Marshall,  47  Ala.  362. 

§  19.   Consideration. 

See  ante,  '^In  General,"  §  14. 

A  pre-existing  debt  is  a  sufficient  con- 
sideration for  a  chattel  mortgage,  and 
protects  the  mortgagee,  as  if  there  had 
been  a  new  consideration.  Turner  z/.  Mc- 
Fee,  61  Ala.  468. 

Advances. — A  mortgage  purporting  on 
its  face  to  have  been  given  "in  considera- 
tion of  advances  made  for  the  year  1884, 
and  to  secure  the  same,"  reciting  the 
amount  to  be  the  surn  of  $100,  is  prima 
facie  sufficient,  as  to  consideration,  be- 
tween the  immediate  parties  to  the  in- 
strument. Dyer  v.  State,  88  Ala.  225,  7 
So.  267.  See  ante,  "Future  Advances," 
§  15. 

Suret3rship. — ^That  one  becomes  the 
surety  of  another,  to  his  bond  as  execu- 
tor, is  a  sufficient  consideration  to  sup- 
port a  deed  of  trust.  Perkins  v,  Mayfield, 
5  Port.  182. 

Evidence  to  Show  Consideration. — See 
post,   "Admissibility  in  General,'*   §   24. 
§  20.  Equitable  Mortgage. 

See  ante,  "Crops,"  §  9;  "Title  or  In- 
terest of  Mortgagor,"  §  11;  post,  "Neces- 
sity and  Sufficiency  of  Writing  in  Gen- 
eral," §  28;  "In  General,"  §  30. 

What  Constitutes. — "Every  valid  agree- 
ment for  a  lien  or  charge  on  property, 
with  the  intention  of  creating  a  security 
for  a  debt,  which  would  exist  without 
delivery  of  the  property  to  the  creditor, 
constitutes  an  equitable  mortgage.  Don- 
ald &  Co.  V,  Hewitt,  33  Ala.  534;  Butts  v, 
Broughton,  72  Ala.  294.  Such  agreements 
do  not  operate  to  convey  a  legal  title, 
the  intention  being  merely  to  create  a 
charge  in  rem,  which  can  be  enforced  only 
by  a  resort  to  a  court  of  equity,  with  its 
exclusive  jurisdiction  of  trusts."  Jackson, 
etc.,  Co.  V.  Rutherford,  73  Ala.  155,  158. 

"Sometimes  instruments  inartificially 
drawn  are  held  to  operate  as  equitable 
mortgages;  but  the  essential  feature  of 
a  debt  due  or  to  become  due  must  exist, 
or  it  must  appear  that  it  was  the  inten- 
tion of  the  parties  that  the  instrument 
should  operate  as  security  for  some  con- 


tingent liability.  Jones  on  Chattel  Mort- 
gages (3d.  Ed.),  §§  82,  83;  Ellington  v. 
Charleston,  51  Ala.  166."  Lewman  &  Co. 
V,  Ogden  Bros.,  143  Ala.  351,  42  So.  102, 
104. 

The  doctrine  of  equitable  mortgage  by 
reservation  of  lien  for  purchase  price  ap- 
plies to  personal  property.  Putnam  v, 
Summerlin,  53  So.  101,  168  Ala.  390. 

The  doctrine  that  an  equitable  mort- 
gage is  created  by  reservation  of  a  lien 
for  purchase  money  does  not  require  any 
particular  form,  it  being  sufficient  if  the 
deed  shows  a  clear  intention  to  reserve 
a  lien.  Putnam  v,  Summerlin,  168  Ala. 
390,  53  So.  101. 

A  parol  agreement  by  a  debtor  that  cer- 
tain personal  property  belonging  to  him 
"shall  stand  good  for  his  indebtedness,** 
not  accompanied  by  a  change  of  posses- 
sion, creates  a  mere  equitable  lien.  Jack- 
son V.  Rutherford,  73  Ala.  155,  cited  on 
this  point  in  note  in  7  L.  R.  A.,  N.  S., 
419. 

Defendant  is  a  mortgagee  of  a  chattel, 
if  he  advanced  money  to  pay  an  execu- 
tion, under  which  the  chattel  was  levied 
on,  and  plaintiff  delivered  the  chattel  to 
defendant,  who  agreed  to  return  it  if 
plaintiff  reimbursed  him  for  his  advance- 
ment.   May  V.  Eastin,  2  Port.  414. 

A  subcontract  for  the  performance  of 
certain  government  improvements  pro- 
vided that,  in  case  the  subcontractor 
should  fail  or  refuse  to  complete  the 
work,  the  contractor  should  be  entitled 
to  possession  of  the  subcontractor's  per- 
sonal property,  machinery,  etc.,  used  on 
the  work,  with  which  to  complete  the  con- 
tract. At  the  time  the  contract  was  exe- 
cuted there  was  no  debt  existing  between 
the  conractor  and  subcontractor,  nor  was 
there  anything  to  show  that  the  contract 
was  to  operate  as  security  for  any  con- 
tingent liability;  the  subcontractor  having 
given  bond  to  perform  the  same.  Held, 
that  such  subcontractor  could  not  operate 
as  an  equitable  mortgage  on  the  subcon- 
tractor's personal  property  used  in  the 
performance  of  the  work.  M.  T.  Lewman 
&  Co.  V,  Ogden  Bros.,  42  So.  102,  143  Ala, 
351. 

A  cotton-broking  firm  pledged  two  hun- 
dred and  thirty  bales  of  cotton  to  plaintiff 
by  a  written  agreement,  one  hundred  bales 
of  which  were  covered  by  an  unindorsed 
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•  warehouse  receipt  in  plaintiff's  possession, 
which  had  been  issued  from  the  firm's 
warehouse.  The  one  hundred  bales  were 
set  apart,  but  afterwards  twenty-four  of 
them  were  sold,  and  others  substituted. 
Defendants,  creditors  of  the  firm  without 
notice  of  the  debt  to  plaintiff,  seized  the 
one  hundred  bales  then  in  the  possession 
of  the  firm.  The  firm  thereupon  indorsed 
the  warehouse  receipt  to  the  plaintiff,  who 
sued  for  possession.  Held,  that  the  trans- 
action constituted  an  equitable  mortgage, 
which  became  a  legal  title  in  plaintiff  on 
default  of  payment,  except  as  to  the 
twenty-four  substituted  bales.  Alabama 
State  Bank  v.  Barnes,  2  So.  349,  82  Ala. 
607. 

It  appeared  that  plaintiff  had  sold  de- 
fendants a  certain  quantity  of  guano  un- 
der a  verbal  agreement  that  the  price  v/as 
to  be  considered  as  included  in  a  mort- 
gage of  their  crops,  which  defendants  had 
executed  to  another,  and  that  the  money 
was  paid  plaintiff  under  this  agreement  by 
that  other.  In  the  next  year,  a  similar 
mortgage  was  made,  and  plaintiff  sent  to 
defendants  an  instrument  purporting  to 
contain  a  similar  agreement  with  refer- 
ence to  guano,  which  defendants  refused 
to  sign,  returning  it  in  a  letter  written  by 
one  of  them,  which  contained  these  words: 
"I  am  always  the  man  to  do  right.  If 
you  think  it  proper  to  put  the  guano  on 
the  paper,  ♦  ♦  ♦  it  will  be  all  right  with 
me,"  having  reference  to  the  mortgage. 
Held,  that  such  a  statement  was  not  so 
free  from  ambiguity  as  to  be  construed 
as  a  verbal  mortgage  for  the  price  of  the 
guano,  operating  in  praesenti.  Knox  v. 
Wilson,  77  Ala.  309,  cited  in  note  in  7  L. 
R.  A..  N.  S.,  420. 

Record  as  Notice. — See  post,  "In  Gen- 
eral," §  82  (1). 
§  21.   Absolute  Bill  of  Sale  as  Mortgage. 

See  ante,  "Sale,"  §  5;  post,  "Presump- 
tions and  Burden  of  Proof,"  §  23;  "Admis- 
sibility in  General,"  §  24;  "Parol  Evi- 
dence," §  25;  "Weight  and  Sufficiency," 
§  26. 

"That  a  bill  of  sale,  absolute  on  its 
face,  may  be  established  as  a  mortgage 
or  conditional  sale,  is,  in  this  state,  no 
longer  open  to  controversy."  Harris  v. 
Miller,  30  Ala.  221,  224. 

"Chancellor  Kent,  in  reference  to  con- 


to  have  effect  as  mortgages,  says:  'When 
it  is  once  ascertained  that  the  conveyance 
is  to  be  considered  and  treated  as  a  mort- 
gage, then  all  the  consequences,  apper- 
taining in  equity  to  a  mortgage,  are 
strictly  observed,  and  the  right  of  re- 
demption is  regarded  as  an  inseparable 
incident.'— 4  Kent's  Com.  143.  This  courts 
in  many  decisions,  had  declared  an  abso- 
lute conveyance,  intended  only  as  a 
security,  to  be  in  effect  a  mortgage,  with 
an  equity  of  redemption  in  the  party  mak- 
ing the  conveyance."  McConeghy  v.  Mc- 
Caw,  31  Ala.  447,  449. 

The  ground  upon  which  courts  of  equity 
hold  a  bill  of  sale  absolute  on  its  face  to 
be  a  mortgage  is  that  it  would  be  a  fraud 
in  the  grantee  to  hold  the  property  dis- 
charged of  the  parol  trusts  or  conditions 
which  were  attached  to  it  by  his  consent. 
Sewell  V.  Price,  32  Ala.  97. 

Equity  will  not  interfere  to  declare  a 
contract  which  is  on  its  face  an  absolute 
sale  to  be  a  trust  or  mortgage,  when  the 
evidence  shows  that  the  transaction  was 
intended  to  defraud  the  vendor's  creditors. 
Brantley  z\  West,  27  Ala.  542. 

There  being  a  great  disparity  between 
the  value  of  the  property  and  the  agreed 
price  named  therein,  the  designation  of  an 
instrument  as  "a  bill  of  sale,"  and  a  dec^ 
laration  therein  that  the  grantee  is  to  be 
regarded  as  an  "absolute  owner  of  the 
property,"  will  not  defeat  its  construction 
as  a  mortgage,  where  it  expressly  pro- 
vides for  the  preservation  of  a  pre-exist* 
ing  debt  already  sued  to  judgment,  and  of 
its  execution  lien  upon  the  property 
therein  conveyed;  provision  being  further 
made  that,  if  the  debt  is  not  paid  in  in- 
stallments, as  specified,  other  property  of 
the  grantor,  who  retains  simply  the  right 
to  "repurchase,"  may  be  levied  upon. 
Rapier  v.  Gulf  City  Paper  Co.,  77  Ala.  126. 
Instances  of  Absolute  Bills  of  Sale  Held 
to  Be  Mortgages. — An  absolute  bill  of 
sale  of  a  slave  was  decreed  to  stand  only 
as  a  mortgage,  upon  proof  that  the 
vendor  was  upward  of  70  years  old,  in- 
firm, embarrassed,  his  property  levied  on, 
and  about  to  be  sold,  and  that  the  vendee, 
who  was  his  son-in-law,  took  advantage 
of  all  these  circumstances  to  make  the 
transaction  assume  the  form  of  an  abso- 
lute sale  instead  of  a  mortgage.     SmitK 


Veyances  absolute  in  form,  yet  designed  I  v,  Pearson,  24  Ala.  355. 
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A  bill  of  sale  of  slaves,  absolute  in 
form,  decreed  a  mortgage,  against  the 
denial  of  the  answer  on  information  and 
belief,  on  proof,  by  the  attorney  who 
wrote  it  for  the  parties,  that  it  was  pur- 
posely made  absolute  on  its  face,  but  was 
intended  only  as  a  security  for  a  debt  as- 
sumed by  the  vendee,  and  that,  on  the 
repayment  of  the  money,  the  vendor 
sliould  have  the  slaves;  it  being  shown, 
also,  that  the  value  of  the  slaves  greatly 
exceeded  the  amount  of  the  assumed 
debt,  and  that  the  slaves  continued  in  the 
possession  of  the  vendor.  Parish  v.  Gates, 
29  Ala.  254. 

A  bill  of  sale  of  a  slave,  absolute  on  its 
face,  the  consideration  being  much  less 
than  the  value  of  the  slave,  and  a  separate 
defeasance  executed  on  the  same  day 
by  the  vendee,  binding  himself  to  recon- 
vey  the  slave  at  the  end  of  one  year,  if 
he  is  then  living,  provided  the  vendor 
shall  then  pay  all  debts  now  due,  or  that 
may  be  due,  from  any  future  cohtract 
during  the  year,  constitutes  a  mortgage. 
Davis  V.  Hubbard,  38  Ala.  185. 

§  23.  Evidence  as  to  Character  of  Trans- 
action or  Instrument. 

§  5t3.  Presumptions  and  Burden  of 

Proof. 

To  Establish  Equitable  Mortgage.— The 
party  seeking  to  establish  such  an  equi- 
table mortgage  of  personalty  must  prove 
its  existence  by  clear  and  convincing 
proof.  Casual  and  indefinite  expressions 
will  not  suffice.  Shelburne  v.  Letsinger, 
52  Ala.  96.  See  ante,  "Equitable  Mort- 
gage," §  20. 

To  Establish  Conditional  Sale.— Where 
it  is  doubtful  whether  a  transaction  was 
intended  as  a  conditional  sale  or  a  mort- 
gage, it  is  the  duty  of  the  purchaser,  who 
insists  upon  the  former,  to  show  clearly 
that  such  was  the  intention  of  the  parties 
at  the  time  of  the  transaction.  Turnip- 
seed  V.  Cunningham,  16  Ala.  501.  See 
ante,  "Sale,"  §  5. 

To  Show  Absolute  Bill  of  Sale  to  Be  a 
Mortgage. — In  an  action  to  have  a  bill  of 
sale  absolute  declared  a  mortgage,  where 
the  answer  denies  that  it  was  a  mortgage, 
or  executed  upon  a  trust,  and  insists  upon 
it  as  an  absolute  sale,  the  answer  will 
prevail,  unless  overturned  by  clear  and 
convincing  proof.  Chapman  v.  Hughes,  14 
Ala.  218. 


"To  authorize  that  court  to  treat  a 
deed  absolute  on  its  face  as  a  mortgage,  it 
must  appear  by  the  admissions  of  the  an- 
swer, or  by  clear  and  convincing  proof, 
not  only  that  the  grantor  intended  and 
considered  it  as  a  mortgage,  but  that  the 
grantee  intended  and  accepted  it  as  a 
mortgage;  in  other  words,  that  'the  ob- 
ject of  the  transaction,  in  its  original  con- 
struction, as  understood  by  both  parties, 
was  to  create  a  security  for  money.*  For, 
if  the  grantee  did  not  understand  it  as  a 
mortgage,  and  did  not  intend  to  accept  it 
as  such,  and  did  not  agree  to  fulfill  any 
parol  condition  or  trust  attached  to  it  by 
his  consent,  he  can  not  be  guilty  of  a 
fraud  in  asserting  an  absolute  title  in  him- 
self to  the  property  conveyed  by  it.  And 
where  no  fraud  or  breach  of  good  faith 
or  trust  can  be  imputed  to  him,  in  rela- 
tion to  the  transaction  in  which  he  ob- 
tained the  conveyance,  or  in  relation  to 
the  claim  asserted  by  him  under  that 
transaction,  he  is  entitled,  in  a  court  of 
equity,  as  well  as  in  a  court  of  law,  to 
full  protection  and  stringent  application 
of  the  general  rule,  that  parol  evidence 
can  not  be  received  to  vary  the  terms  of 
a  written  contract."  Sewell  f.  Price,  32 
Ala.  97,  98.  See  ante,  "Absolute  Bill  of 
Sale  as  Mortgage,"  §  21. 

§  24. Admissibility  in  General. 

See  post,  "Evidence  to  Aid  Construc- 
tion in  General,"  §  57. 

To  Show  Absolute  Bill  of  Sale  to  Be 
Mortgage. — Gross  inadequacy  of  price 
may  imply  fraud;  and  is  a  circumstance, 
proper  to  be  taken  into  consideration  with 
other  facts,  to  determine  the  intention  of 
the  parties,  and  whether  or  not  a  bill  of 
sale  absolute  on  its  face  was  intended  for 
a  mortgage.  Hncrlish  v.  Lane,  1  Port 
328. 

The  fact  that  the  property  conveyed  is 
worth  nearly  double  the  sum  fixed  on  it 
as  its  value  is  important  in  determining 
whether  a  sale  is  absolute  or  a  mortgage. 
Turnipseed  r.  Cunningham,  16  Ala.  501. 

On  a  bill  charging  that  a  bill  of  sale  of 
slaves  absolute  on  its  face  was  intended 
by  the  parties  as  a  mortgage,  and  there 
being  a  discrepancy  in  the  other  evidence 
in  this  respect,  the  fact  that  the  property 
was  worth  double  the  consideration  given 
for  it  may  be  regarded  as  evidence  of  the 
intention  of  the  parties.     Hudson  v,   Is- 
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bell,  5  Stew.  &  P.  67.  See  ante,  "Abso- 
lute Bill  of  Sale  as  Mortgage."  §  21. 

To  Show  Consideration. — ^Where  a  chat- 
tel mortgage  is  executed  as  collateral 
security  for  a  balance  due  on  a  prior  mort- 
gage, the  prior'  mortgage  is  competent 
evidence  to  show  the  consideration  for 
the  subsequent  mortgage.  Winston  v. 
Farrow  (Ala.),  40  So.  53. 

The  admission  of  the  mortgagor,  made 
to  a  third  person  having  in  his  hands  for 
collection  -^  claim  against  him,  that  the 
claim  was  correct,  is  not  sufficient  to 
prove  the  consideration  of  the  mortgage 
given  to  secure  the  debt,  and  is  not  en- 
titled to  any  more  weight  than  a  similar 
recital  in  the  mortgage.  Snellgrove  v, 
Evans,  145  Ala.  600,  40  So.  567. 

§  25. Parol  Evidence. 

To  Show  Absolute  Conveyance  to  Be 
Mortgage. — Parol  proof  is  admissible  to 
show,  that  a  conveyance,  absolute  on  its 
face,  was  intended  by  the  parties,  to 
operate  as  a  mortgage  or  security.  Hud- 
son V.  Isbell,  5  Stew.  &  P.  67;  English  v. 
Lane,  1  Port.  328;  Eiland  v,  Radford,  7 
^la.  724,  726;  McKinstry  v.  Conly,  12 
Ala.  678,  681;  Bishop  v.  Bishop,  13  Ala. 
475;  Chapman  v.  Hughes,  14  Ala.  218, 
220;   Parish  r.  Gates,  29  Ala.  254. 

Notwithstanding  the  general  rule,  that 
a  written  contract  can  not  be  contradicted, 
varied,  or  explained  by  parol;  yet  a  deed, 
absolute  on  its  face,  may  be  shown  by 
parol,  to  have  been  intended  to  operate  as 
a  mortgage,  especially  in  cases  of  fraud; 
provided  the  parol  proof  be  strong  and 
satisfactory.  English  v.  Lane,  1  Port. 
328. 

Where  the  purchaser  of  a  mule,  having 
executed  and  delivered  his  note  for  the 
price,  and  having  received  the  mule,  "im- 
mediately after,  the  execution  of  his  note, 
and  as  he  was  about  to  leave  with  the 
mule,  verbally  agreed,"  with  the  seller 
that  the  latter  "should  have  a  mortgage 
on  the  mule  to  secure  payment  of  the 
note;"  held,  that  this  agreement,  being 
outside  of  the  contract  shown  by  the  note, 
might  be  proved  by  parol,  and  was  also 
valid  as  a  subsequent  modification  of  that 
contract.  Glover  v.  McGilvray,  63  Ala. 
508. 

"One  expression  in  Locke  v.  Palmer,  26 
Ata.  312,  seems  to  be  in  conflict  with  Eng- 
lish V,  Lane,  1  Port.  328,  and  Turnipseed 


r.  Cunningham,  16  Ala.  501.  We  do  not 
desire  to  be  understood  as  reaffirming 
that  principle  of  the  opinion.  It  reads 
as  follows:  'Upon  a  careful  examination 
of  the  whole  evidence,  we  have  great 
doubt  whether  the  parties  contemplated  an 
absolute  sale.  The  inclination  of  our 
mind  is  rather  that  security  only  was  in- 
tended; and  such  being  the  fair  result  of 
the  evidence,  we  are  bound  by  the  prin- 
ciples which  govern  courts  of  equity  in 
this  class  of  cases,  to  declare  the  con- 
tract a  mortgage,  instead  of  an  absolute 
sale.'  We  suppose  this  is  a  clerical  error; 
and  that  where  the  word  'absolute'  pre- 
cedes 'sale,'  the  word  'conditional'  should 
be  substituted.  Thus  corrected,  the  opin- 
ion is  free  from  objection,  and  harmon- 
izes with  our  former  adjudications." 
Parish  v.  Gates.  29  Ala.  254,  261. 

But  in  the  following  case  it  was  held 
that  parol  evidence  is  not  admissible  at 
law  to  show  that  a  deed  of  personal  prop- 
erty, absolute  on  its  face,  was  intended  to 
operate  only  as  a  mortgage.  Bragg  v, 
Massie,  38  Ala.  89;  Bates  v.  Crowell,  122 
Ala.  611,  25  So.  217.  But  such  evidence 
would  be  admissible  for  a  creditor  assail- 
ing the  deed  for  fraud.  Hartshorn  v, 
Williams,  31  Ala.  149. 

Where,  by  a  written  contract,  A  bound 
himself,  on  payment  of  a  certain  sum,  to 
"resell"  to  B  certain  slaves  which  B  had 
conveyed  to  him  by  bill  of  sale,  an  allega- 
tion, in  a  bill  in  equity  by  B,  that,  by  the 
term  "resell,"  the  parties  meant  "recon- 
vey."  is  not  sufficient  to  authorize  the  in- 
troduction of  parol  proof,  contradicting 
the  written  instrument;  and  such  contract 
can  not  be  contradicted  by  parol  evi- 
dence, unless  the  contract  was  obtained 
by  fraud,  or  entered  into  by  mistake  or 
surprise.  McKinstry  v.  Conly,  12  Ala. 
678.  See  ante,  "Absolute  Bill  of  Sale  as 
Mortgage,"  §  21. 

§  26. Wdght  and  Sufficiency. 

To  Show  Absolute  Sale  to  Be  a  Mort- 
gage.— 'A  court  will  not  declare  a  deed 
absolute  on  its  face,  to  be  conditional,  or 
upon  a  trust,  but  upon  strong  and  strin- 
gent proof,  and  will  pay  but  little  atten- 
tion to  the  casual  remarks  of  men  about 
their  property;  but  when  the  trust  is 
clearly  made  out,  will  execute  it.  Bishop 
V.  Bishop,  13  Ala.  475. 

To  enable  a  court  to  declare  an  abso- 
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lute  bill  of  sale  to  be  a  security  in  the  na- 
ture of  a  mortgage,  the  proof  must  be 
clear  and  convincing.  Freeman  v,  Bald- 
win, 13  Ala.  246.  See,  also,  Chapman  v, 
Hughes,  14  Ala.  218,  221. 

Where  it  is  doubtful  whether  a  transac- 
tion as  to  personal  property  was  a  mort- 
gage or  absolute  sale,  the  fact  that  the 
price  paid  was  greatly  below  the  value 
of  the  property  is  entitled  to  weight.  Todd 
V.  Hardie,  5  Ala.  698. 

Where  the  vendee  retains  the  right  to 
demand  repayment  of  the  vendor  not- 
withstanding the  purchase,  and  although 
the  property  should  be  lost,  it  is  con- 
clusive to  show  that  the  transaction  was 
intended  as  a  security,  and  not  a  condi- 
tional sale.  Robinson  v.  Farrelly,  16 
Ala.  472. 

Where  it  was  charged  that  a  bill  of  sale 
absolute  on  its  face  was  in  fact  a  mort- 
gage, and  it  appeared  that  the  property 
was  worth  double  th?  consideration  given 
for  it,  the  fact  that  the  slaves  were  de- 
livered to  the  vendee  is  not  entitled  to 
an)/ weight.  Hudson  r.  Isbell,  5  Stew.  & 
P.  67. 

Where  the  evidences  of  debt  are  deliv- 
ered up  to  the  debtor  upon  a  contract  im- 
porting on  its  face  a  sale  of  personal 
property,  and  the  debt  admitted  to  be 
satisfied,  nothing  short  of  the  clearest  and 
most  convincing  proof  that  a  remedy  ex- 
isted for  its  recovery  would  suffice  to  con- 
vert such  a  contract  into  a  mortgage. 
McKinstry  v,  Conly,  12  Ala.  678. 

To  authorize  a  court  of  equity  to  de- 
cree that  a  bill  of  sale  for  a  slave,  abso- 
lute on  its  face,  was  intended  as  a  mort- 
gage or  conditional  sale,  the  proof  must 
be  clear,  consistent,  and  convincing.  The 
testimony  of  two  witnesses,  one  of  whom 
was  the  mother  of  the  complainant,  as  to 
subsequent  admissions  by  the  defendant, 
is  not  sufficient  to  overcome  the  positive 
denial  of  the  answer  and  the  presumption 
arising  from  the  bill  of  sale  itself.  Harris 
V,  Miller,  30  Ala.  221. 

Proof  that  the  vendee  took  from  the 
vendor  no  note  or  other  evidence  of  the 
debt,  though  a  strong  circumstance  to 
show  that  a  sale,  and  not  a  mortgage,  was 
intended,  is  by  no  means  conclusive.  Rob- 
inson V,  Farrelly,  16  Ala.  472. 

On  a  bill  to  redeem  a  slave  conveyed 
by  a  bill  of  sale  absolute  on  its  face,  on 


the  ground  that  there  was  a  parol  agree- 
ment to  redeem,  or  for  a  repurchase,  the 
subscribing  witness  to  the  bill  of  sale  was 
not  produced,  nor  his  absence  accounted 
for,  and  there  was  no  positive  testimony 
rebutting  the  denial  of  the  parol  agree- 
ment by  the  answer,  and  the  court  re- 
fused to  disturb  the  sale,  after  a  lapse  of 
twenty  years,  and  no  excuse  shown  for 
the  delay.  Hatfield  v,  Montgomery,  2 
Port.   58. 

Where  a  party  seeks  relief  in  equity  on 
the  face  of  a  written  instrument  asking 
that  an  absolute  sale  may  be  held  a  trust 
or  mortgage,  he  must  establish  his  case 
by  clear  and  convincing  proof.  It  is  not 
enough  to  merely  raise  a  doubt  whether 
the  writing  expresses  the  true  contract  of 
the  parties,  nor  is  proof  by  several  wit- 
nesses of  defendant's  subsequent  declara- 
tions, which  are  not  charged  in  the  bill, 
sufficient  to  outweigh  the  positive  denial 
of  his  answer  under  oath,  the  writing  it- 
self, and  the  testimony  of  the  subscribing 
witness.     Brantley  v.  West,  27  Ala.  542. 

A  debtor  under  arrest  was  dissuaded 
from  selling  part  of  his  slaves  to  satisfy 
the  debts.  His  acquaintances  endeavored 
to  negotiate  a  loan  on  the  slaves  to  be 
repaid  out  of  their  services,  and  finally 
agreed  to  make  such  a  loan  himself.  Pos- 
session of  the  slaves  was  delivered,  and 
an  absolute  bill  of  sale  to  all  of  them  was 
executed,  which  the  lender  insisted  was 
necessary  for  his  security.  The  money 
loaned  was  $3,000,  and  the  slaves  were 
worth  $9,000.  The  answer  denied  the 
right  to  redeem,  but  a  witness  testified 
that  after  the  execution  of  the  bill  of 
sale  the  lender  had  admitted  the  vendors' 
right  to  redeem.  Held,  to  show  that  the 
bill  of  sale  was  intended  for  security  only. 
English  V,  Lane,  1  Port.  328. 

In  trover  for  an  ice  box  and  other 
goods  sold  by  bill  of  sale  sufficient  to  pass 
title  by  defendant  to  R.,  and  by  R.  to  G., 
and  by  G.  to  plaintiff,  defendant  can  not 
show  that  his  bill  of  sale  to  R.  was  really 
a  mortgage  of  which  G.  had  notice,  and 
that  defendant  had  sold  the  other  goods 
to  G.  on  credit  for  an  amount  sufficient  to 
cover  defendant's  debt  to  R.,  as  that  de- 
fense involved  varying  his  bill  of  sale  by 
parol.  Shriner  v.  Meyer,  55  So.  156,  171 
Ala.  112.  See  ante,  "Absolute  Bill  of 
Sale  as  Mortgage,"  §  21. 
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§  27.  Questions  for  Jury. 

The  question,  whether  a  transaction 
was  intended  as  a  mortgage,  or  as  an 
absolute  sale,  is  one  of  fact,  for  the  de- 
termination of  a  jury.  Hopkins  v,  Thomp- 
son, 2  Port.  433. 

(B)    FORM  AND  CONTENTS  OF  IN- 
STRUMENTS. 

§  28.    Necessity  and  Sufl&cicncy  of  Writ- 
ing in  General. 

See  ante,  "Equitable  Mortgage,"  §  20; 
post,  ''Signature,'*  §  39;  "Provisions  of 
Mortgage,"  §  90. 

Necessity  of  Writing— Rule  before  the 
Statutes. — It  was  formerly  held  that  it  was 
not  necessary  to  the  validity  of  a  chattel 
mortgage  that  it  should  be  in  writing. 
Morrow  v.  Turney,  35  Ala.  131,  cited  in 
note  in  7  L.  R.  A.,  N.  S.,  418;  Brooks  v. 
RuflF,  37  Ala.  371,  cited  in  note  in  7  L.  R. 
A.,  N.  S.,  418;  McKeithen  v.  Pratt  &  Co., 
53  Ala.  116,  cited  in  note  in  7  h,  R.  A.,  N. 
S.,  419;  Shelburne  v,  Letsinger,  52  Ala. 
96;  Brown  v.  Coats,  56  Ala.  439,  cited  in 
note  in  7  L.  R.  A.,  N.  S.,  419;  Stearns  v. 
Gafford,  56  Ala.  544,  cited  in  note  in  7 
L.  R.  A.,  N.  S.,  420;  Thrash  7;.  Bcnneit, 
57  Ala.  156,  cited  in  note  in  7  L.  R.  A.,  N. 
S.,  419;  Glover  v,  McGilvray,  63  Ala.  503, 
cited  in  note  in  7  L.  R.  A.,  N.  S.,  419; 
Rees  V.  Coats,  65  Ala.  256,  cited  in  note 
in  7  L.  R.  A.,  N.  S.,  419;  Holland  v.  Kim- 
brough,  52  Ala.  249;  Alabama  Warehouse 
Co.  V.  Lewis,  56  Ala.  514;  Bickley  v. 
Keenan  &  Co.,  60  Ala.  293.  See,  also, 
Gafford  v.  Stearns.  51  Ala.  434,  cited  in 
note  in  7  L.  R.  A.,  N.  S.,  418;  Knox  v. 
Wilson,  77  Ala.  309;  Dcshazo  v,  Lewis,  5 
Stew.  &  P.  91,  94. 

Same — Rule  after  the  Statutes. — "It 
seems  that  prior  to  the  act  of  January  22, 
1885  (Acts  1885,  p.  93),  carried  into  Code 
1896  as  §  2151,  an  equitable  mortgage  of 
personal  property  might  be  created  by  a 
verbal  agreement.  Shelburne  v.  Letsinger, 
52  Ala.  96.  The  Act  of  1885,  referred  to, 
changed  this  rule.  It  provided,  that  there- 
after, 'all  mortgages  on  personal  property 
hereafter  taken  shall  be  invalid,  unless  in 
writing  and  subscribed  by  the  mortgagor.' 
Barnhill  v.  Howard,  104  Ala.  412,  16  So. 
1."  Williams  v,  Davis,  154  Ala.  422,  45 
So.  908. 

Since  Act  Jan.  22,  1885  (Acts  1885,  p, 
93),  providing  that  all  mortgages  on  per- 


sonal property  hereafter  taken  shall  be 
invalid,  unless  in  writing  and  subscribed 
by  the  mortgagor,  an  equitable  mortgage 
of  personal  property  can  not  be  created 
by  a  verbal  agreement,  and  hence  a  ver- 
bal agreement  to  execute  mortgage  notes 
can  not  be  enforced.  Williams  v.  Davis, 
45  So.  908,  154  Ala.  422. 

"Section  1731  of  the  Code  of  1886  is  as 
follows:  'A  mortgage  of  personal  prop- 
erty is  not  valid,  unless  made  in  writing 
and  subscribed  by  the  mortgagor.'  "  Bloch 
V,  Edwards,  if 6  Ala.  90,  22  So.  600,  cited 
in  note  in  7  L.  R.  A.,  N.  S.,  420;  Houston 
V.  State,  114  Ala.  15,  21  So.  813;  Sloan  v. 
Wilson,  117  Ala.  583,  23  So.  145;  Manning 
V.  Wells,  104  Ala.  383,  16  So.  23;  Win- 
slow  V.  Jones,  88  Ala.  496,  7  So.  262;  Dow- 
dell  V.  Empire  Furniture,  etc.,  Co.,  {54  Ala. 
316,  4  So.  31.  See,  also.  Hill  v,  Nelms,  86 
Ala.  442,  5  So.  796,  798. 

Plaintiff  delivered  to  a  person  certain 
goods,  taking  in  return  notes,  with  an 
oral  agreement  that  the  title  to  the  goods 
should  remain  in  him  until  they  were 
paid.  The  vendee  could  sell  the  go^ds, 
take  notes,  and  turn  them  over  to  plain- 
tiff as  security.  If  any  of  the  original 
notes  remained  unpaid  ten  days  after  due, 
plaintiff  could  take  the  goods;  the  goods 
returned  to  be  credited  on  the  notes  un- 
paid. Held  a  mortgage;  and,  under  Code 
1886,  §  1731,  providing  that  mortgages  of 
personal  property  are  not  valid  unless  in 
writing,  etc.,  plaintiff  can  not  recover  in 
trover  against  a  purchaser  from  the  mort- 
gagor. Dowdell  V.  Empire  Furniture  & 
Lumber  Co.,  84  Ala.  316,  4  So.  31. 

Section  4288  of. the  Code  of  1907  pro- 
vides that  "a  mortgage  of  personal  prop- 
erty is  not  valid  unless  made  in  writing 
and  subscribed  by  the  mortgagor."  Put- 
nam V,  Summerlin,  168  Ala.  390,  53  So. 
101. 

In  view  of  Code  1907,  §  4288,  providing 
that  a  chattel  mortgage  is  not  valid  unless 
made  in  writing  and  subscribed  by  the 
mortgagor,  if  a  chattel  mortgage  was  satis- 
fied, a  verbal  agreement  that  it  should 
continue  as  security  did  not  continue  the 
satisfied  mortgage  as  a  chattel  mortgage. 
Interstate  Lumber  Co.  v.  Duke  (Ala.),  60 
So.  845. 

Code  1907,  §  4288,  declaring  that  a 
mortgage  is  not  valid  if  not  in  writing 
and  signed  by  the   mortgagor,   does   not 
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apply  to  an  equitable  mortgage  on  land 
or  personal  property.  Putnam  v.  Sum- 
merlin,  168  Ala.  390,  53  So.  101. 

Retroactive  Effect  of  Statutes. — A  ver- 
bal agreement  by  one  of  several  chattel 
mortgagors  that  the  mortgage  shall  in- 
clude other  debts  is  good,  as  to  him,  as 
a  verbal  mortgage  of  his  property,  the 
agreement  having  been  made  before  Code 
1886,  §  1731,  prohibiting  verbal  mortgages, 
was  in  force.  Hill  r.  Nelms,  86  Ala.  442, 
5  So.  796,  cited  in  note  in  7  L.  R.  A.,  N. 
S.,  420. 

§  29.  Form  of  Instniment. 

§  30. >  In  General 

No  Particular  Form  Necessary. — No 
particular  form  of  words  is  necessary  for 
a  chattel  mortgage.  Glover  v.  McGilvray, 
63  Ala.  508. 

"It  is  true  that  no  technical  words  are 
necessary  to  constitute  a  mortgage  which 
would  be  good  at  law,  any  more  than  in 
equity.  Any  words  would  be  sufficient 
which  serve  to  show  a  transfer  of  the 
mortgaged  property  as  security  for  a 
debt.  'Whatever  language  may  be  used, 
if  it  shows  that  the  parties  intended  a 
sale  of  the  chattels  as  security,  the  in- 
strument will  be  construed  to  be  a  [legal] 
mortgage.'  Jones*  Chat.  Mort.,  §§  1,  8,  9. 
This  we  take  to  be  the  decisive  test,  and 
nothing  less  will  answer  the  purpose." 
Jackson,  etc.,  Co.  v.  Rutherford,  73  Ala. 
155,   157. 

"What  precise  words  are  required  to 
constitute  a  mortgage  can  not  be  abso- 
lutely affirmed.  There  must  be  a  debt, 
legal  liability,  or  obligation,  actually  ex- 
isting, or,  at  the  lime,  proposed  to  be  in- 
curred, and  afterwards  actually  incurred, 
or  there  can  be  no  valid  mortgage.  But, 
when  there  is  such  debt,  legal  liability,  or 
obligation,  then  any  agreement  or  lan- 
guage, by  which  property  is  sufficiently 
identified,  and  designated  as  a  security  for 
its  payment,  will  amount  to  a  mortgage. 
Security  is  the  aim,  the  essence  of  a  mort- 
gage; and  when  property  is  sufficiently 
described,  set  apart,  and  charged  by  con- 
tract with  the  burden  of  a  debt,  this  con- 
tains all  the  essential  elements  of  a  valid 
mortgage.  See  1  Milliard  on  Mortgages, 
2,  4;  Jewett  r.  Warren,  12  Mass.'  300,  7 
Dec.  74;  Homes  v.  Crane,  2  Pick.  607. 
Any  conveyance,  'intended  by  the  parties, 


at  the  time  of  making  it,  to  be  a  security 
for  the  payment  of  money,  or  the  doing 
of  some  prescribed  act,  is  a  mortgage.*  2 
Wash.  Real  Prop.  43-4V."  Stearns  v.  Gaf- 
ford,  56  Ala.  544,  546. 

If  the  parties  to  an  instrument,  at  the 
time  if  its  execution,  intend  it  as  a  secu- 
rity, whatever  may  be  its  form,  equity 
will  consider  it  a  mortgage;  and  no  terms 
or  words  used  in  it  will  be  allowed  to 
change  its  character  and  cut  off  the  right 
of  redemption.  Robinson  v,  .Farrelly,  16 
Ala.  472.     See  ante,  "Sale,"  §  5. 

A  valid  mortgage  of  personal  property 
may  be  created  by  a  writing  which  uses 
the  word  "mortgage"  only,  without  any 
other  words  of  conveyance;  nor  is  it 
necessary  that  it  should  contain  a  power 
of  sale,  or  authorize  the  mortgagee  to 
take  possession  on  default  being  made  in 
the  payment  of  the  secured  debt.  Mer- 
vine  r.  White,  50  Ala.  388. 

An  instrument  of  writing,  very  inartifi- 
cially  drawn,  which  shows  on  its  face  that 
the  relation  of  debtor  and  creditor  existed 
between  the  parties,  and  by  which  it  is 
declared  that  the  creditor  "shall  have  a 
lien"  on  a  horse,  the  property  of  the 
debtor,  "to  have  and  to  hold"  until  the 
debt  is  paid,  operates  as  a  mortgage,  al- 
though it  contains  no  words  of  convey- 
ance. Ellington  v.  Charleston,  51  Ala.  166. 
See  post,  "Animals,"  §  35. 

An  instrument  by  which  a  stockholder 
in  a  corporation  "transfers  and  assigns  his 
interest"  therein  as  security  for  a  debt, 
and  authorizes  the  transferee  and  his  as- 
signs "to  sell  and  transfer  said  interest 
so  as  to  satisfy  and  discharge  said  debt 
at  maturity,*'  is  a  mortgage  passing  the 
legal  title,  as  between  the  parties,  with- 
out any  transfer  of  the  certificates  of 
stock,  or  of  the  stock  itself,  on  the  books 
of  the  corporation;  and  the  power  to  sell 
is  not  limited  to  a  sale  for  the  full  amount 
of  the  debt.  Campbell  v.  Woodstock  Iron 
Co.,  83   Ala.  351,  3  So.  369. 

An  instrument  of  writing,  which,  by 
apt  words,  conveys  the  grantor's  growing 
crop  and  other  personal  property,  to 
secure  the  payment  of  a  promissory  note 
given  for  advances  supplied  to  him;  con- 
ditioned to  be  void  if  the  note  is  paid  at 
maturity,  and  containing  a  power  of  sale 
in  the  event  of  a  default — is  a  mortgage, 
although  the  note  may  also  contain  all  the 
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requisites  of  a  statutory  lien  for  advances 
(Rev.  Code,  §§  1858-60).  Gafford  v, 
Stearns,  51  Ala.  434.  See  post,  "Crops," 
§  34. 

§  31.   Designation  of  Parties. 

Description  in  a  mortgage  of  the  mort- 
gagees as  agents  of  another  does  not  pre- 
vent title  to  the  property  vesting  in  them, 
so  that  they  may  maintain  action  there- 
for. Elston  V.  Rocp.  32  So.  129,  133  Ala. 
331. 

§  32.  Description  of  Property. 

§  33. Certainty  in  General 

Certainty  Required — "In  order  to  im- 
pute to  a  purchaser  of  a  mortgaged  chat- 
tel notice  that  such  chattel  is  subject  to 
the  lien  of  the  mortgage,  it  is  not  essen- 
tial that  the  chattel  bought  should  answer, 
with  entire  exactness,  to  the  whole  de- 
scription written  in  the  recorded  instru- 
ment. As  between  mortgagees  and  pur- 
chasers, the  rule,  as  stated  by  Judge  Free- 
man in  Barrett  v,  Fisch  (Iowa),  14  Am. 
St.  Rep.,  at  page  242,  is:  'The  mortgage 
*  *  *  must  point  out  the  subject  matter 
of  it,  so  that  such  persons  (purchasers)  by 
it,  together  with  such  inquiries  as  the  in- 
strument suggests,  may  be  able  to  identify 
the  property  intended  to  be  covered.* 
This  statement  of  the  rule  accords  with 
the  doctrine  long  recognized  in  and  en- 
forced by  this  court."  Stickney  v.  Dun- 
away,  169  Ala.  464,  53  So.  770,  771. 

"Generality  and  indefiniteness  in  the 
description  of  the  property  are  not  suffi- 
cient to  avoid  a  mortgage.  There  must 
be  uncertainty,  which  remains  after  the 
mortgage  has  been  interpreted  in  the  light 
of  the  attendant  circumstances,  the  clear 
intent  of  the  parties  being  regarded." 
Smith  V,  Fields.  79  Ala.  335,  337;  Woods 
V,  Rose,  135  Ala.  297,  33  So.  41. 

Where  a  description  in  a  recorded  chat- 
tel mortgage,  good  as  between  the  par- 
ties, may  yet  be  insufficient  to  deprive  a 
buyer  from  the  mortgagor  of  the  rights  of 
a  bona  fide  purchaser,  yet  it  is  not  every 
inaccuracy  of  description  that  will  have 
that  effect;  but  the  purchaser  is  charge- 
able with  knowledge  of  all  that  the  rec- 
ord states,  and  with  all  that  would  be  dis- 
covered by  any  inquiry  reasonably  sug- 
gested thereby.  Stickney  v,  Dunaway  & 
Lambert,  53  So.  770,  169  Ala.  464. 

Illustrations. — In  a  chattel  mortgage    a 


description  of  the  property  as  one  wet 
pan,  one  engine,  and  one  boiler,  and  the 
appurtenances  belong  to  them,  is  not  too 
indefinite.  Nelson  r.  Howison,  25  So.  211, 
lfi2  Ala.  573. 

A  mortgage  on  real  estate  and  desig- 
nated personal  property  "and  other  im- 
plements," constituting  a  mining  outfit, 
"now  being  at  the  P.  mine,"  contains  a 
sufficiently  definite  description  of  the  per- 
sonalty to  render  it  capable  of  ascertain- 
ment, though  such  description  does  not 
of  itself  identify  all  of  the  personalty. 
Cooper  V,  Berney  Nat  Bank,  99  Ala.  119, 
11  So.  760. 

In  a  chattel  mortgage,  the  description 
of  the  property  as  "12  tram  cars,  5  tons 
of  tram  car  rails,  600  tram  car  ties,  1,000 
pounds  of  spikes,  500  mining  timbers,  and 
1  tipple,"  was  fatally  indefinite,  and  the 
mortgage  was  inadmissible  in  evidence  as 
against  a  third  person  claiming  the  prop- 
erty. Wood  V,  West  Pratt  Coal  Co.,  40 
So.  959,  146  Ala.  479. 

§  34. Crops. 

See  ante,  "Crops,"  §  9;  post,  "Crops," 
§  62. 

Instances  of  Mortgages  Held  Sufficient 
— A  written  contract  in  the  form  of  a 
mortgage,  which  purports  to  have  been 
made  to  secure  a  promissory  note  given 
for  advances  to  make  a  crop,  and  con- 
veys the  crop  to  be  grown,  with  other 
personal  property,  but  does  not  contain 
the  words  necessary  to  constitute  a  statu- 
tory lien  (Rev.  Code,  §  1858),  is  neverthe- 
less valid  and  operative  as  a  mortgage  of 
personal  property.  Dawson  v,  Higgins, 
50  Ala.  49. 

A  mortgage  conditioned  to  pay  an  ex- 
isting debt,  and  supplies  to  be  furnished 
during  the  year,  "out  of  the  first  cotton 
that  may  be  gathered,"  is  sufficiently 
definite  and  specific  in  the  description  of 
the  property.  Stearns  v,  Gafford,  56  Ala. 
544. 

A  written  instrument  which  declares  its 
consideration  to  be  a  present  debt  for 
money  advanced  to  the  makers,  in  good 
faith,  "to  enable  them  to  make  a  crop  the 
present  year,  and  without  which  advance 
it  woujd  not  be  in  their  power  to  procure 
the  necessary  teams,  provisions,  farming 
implements,  and  other  materials  essential 
to  making  such  crop,"  though  defective  as 
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a  statutory  lien  for  advances,  may  never- 
theless be  valid  and  operative  as  a  mort- 
gage. Tison  V.  People's  Saving  &  Loan 
Ass'n,  57  Ala.  323. 

A  mortgage  expressed  to  be  of  **my  en- 
tire crop  of  cotton  and  corn  of  the  pres- 
ent year"  is  capable  of  being  made  suffi- 
ciently definite  by  extrinsic  proof,  and  is 
valid.  Ellis  v.  Martin,  60  Ala.  394.  See, 
also,  Stickney  v,  Dunaway,  169  Ala.  464, 
63  So.  770. 

A  mortgage  which  describes  the  crops 
intended  to  be  conveyed  as  "my  entire 
crop  of  corn,  cotton,  cotton  seed,  fodder, 
peas,  potatoes  and  cane  that  I  may  raise 
the  present  year  on  my  place,'*  is  not 
void  for  uncertainty.  While  the  descrip- 
tion of  the  crops  is  very  general  and  in- 
definite, it  is  capable  of  being  rendered 
certain  by  showing  the  lands  cultivated 
by  the  mortgagor  during  that  year,  and 
the  quantity  of  the  respective  crops 
raised  by  him.  Seay  v,  McCormick,  68 
Ala.  549. 

A  mortgage  which  conveys  "all  of  the 
crops  of  corn,  cotton  and  cotton  seed,  and 
crops  of  every  other  name  and  descrip- 
tion, to  be  grown  this  year  in  said  county," 
is  not  void  for  uncertainty,  but  is  valid 
and  operative  to  convey  all  the  cropr 
grown  in  said  county  by  the  grantor  or 
mortgagor.  Hamilton  v,  Maas  &  Br6., 
77  Ala.  283. 

A  mortgage  of  "my  entire  crop  of  cot- 
ton and  corn"  is  not  void  for  indefiniteness 
and  uncertainty,  but  the  general  descrip- 
tive words  may  be  made  definite  and  cer- 
tain by  parol  evidence  showing  that  the 
parties  had  reference  to  the  crop  to  be 
raised  by  the  mortgagor  on  the  planta- 
tion in  the  county  which  he  was  then  cul- 
tivating. Smith  r.  Fields,  79  Ala.  335. 
See,  also,  Stickney  v.  Dunaway,  169  Ala. 
464,  53  So.  770. 

A  mortgage  of  a  crop  for  a  stated  year, 
and  for  every  year  thereafter  until  the 
debt  is  fully  paid,  is  not  void  for  uncer- 
tainty as  to  crops  raised  subsequent  to 
the  year  named.  Truss  f.  Harvey,  24  So. 
927,  120  Ala.  636. 

A  mortgage  of  "my  entire  crop  grown 
the  present  or  next  year,"  is  not  void  for 
uncertainty,  but  embraces  the  crops  of 
each  year.  Hoist  v.  Harmon,  26  So.  157, 
122  Ala.  453. 


A  mortgage  of  future  crops  under  Code, 
§  1064,  sufficiently  describes  the  property  by 
the  words,  "all  my  crops  *  *  *  of  *  ♦  ♦ 
cotton  *  *  »  I  may  raise  *  ♦  *  during  the 
year  1901,"  in  connection  with  evidence 
that  the  mortgagor  owned  land  through- 
out the  year  in  the  county  in  which  the 
mortgage  was  executed  and  recorded,  and 
that  the  cotton  in  question  was  raised 
thereon  that  year.  Woods  v.  Rose,  33  So. 
41,  135  Ala.  297. 


§35.. 


AnimalB. 


See  ante,  "Animals,"  §  10;  post,  "Ani- 
mals and  Increase,"  §  63. 

Particular  Descriptions  Held  Sufficient. 
—The  description  in  a  chattel  mortgage 
of  a  mule  as  "1  sorrel  mule  colt  Traveller" 
was  not  so  uncertain  as  to  avoid  the  mort- 
gage. Stickney  v.  Dunaway  &  Lambert, 
53  So.  770,  169  Ala.  464. 

A  description  in  a  mortgage,  "one  black 
mule  about  eight  years  old,"  is  not  so 
indefinite  as  to  render  the  mortgage  void. 
Connally  v.  Spragins,  66  Ala.  258. 

Where  a  mortgage  described  the  prop- 
erty as  "fourteen  mules  now  on  my  plan- 
tation in  R.  county,"  parol  evidence  that 
the  mortgagor  had  but  one  plantation  in 
R.  county,  and  that  he  had  on  it  fourteen 
mules,  was  sufficient  to  render  the  descrip- 
tion definite  and  certain,  and  the  property 
capable  of  identification.  Hurt  v.  Redd, 
64  Ala.  85. 

An  instruction  that,  "if  the  description 
of  the  property  was  sufficient  to  put  per- 
sons upon  inquiry,  then  they  will  be  held 
to  have  had  notice  that  the  mule  was  in- 
cluded in  the  mortgage,"  is  erroneous,  be- 
cause not  requiring  the  jury  to  find  that 
the  description  was  sufficient  to  cause  ^ 
conviction  that  the  inquiry,  if  prosecuted, 
would  lead  to  identification.  Tompkins 
V.  Henderson,  83  Ala.  391,  3  So.  774. 

Description  of  mortgaged  property  as 
"300  head  of  sheep  marked  with  a  swal- 
low folk  and  overbit  in  one  ear,  and  two 
splits  in  the  other,  brand  D.  Said  sheep 
are  in  Washington  county,"  is  sufficient, 
though  only  about  a  dozen  of  the  sheep 
were  branded  D.,  where  the  earmarks 
corresponded  with  the  description,  and 
the  mortgagor  owned  300  sheep  in  Wash- 
ington county,  and  owned  no  others; 
these  being  the  sheep  intended  to  be  de- 
scribed, and  the  mortgagor's  mark  being 
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known  throughout  the  county.  CrSlgin  v. 
Dickey,  21  So.  55,  113  Ala.  310. 

*'Our  own  court,  in  a  case  in  which 
description  giving  the  number  and  ear- 
marks of  animals  was  held  sufficient,  the 
court  calls  attention  to  the  fact  that  the 
contention  was  'between  mortgagor  and 
mortgagee  and  not  between  mortgagee 
and  other  creditors  or  purchasers.'  Cra- 
gin  V.  Dickey,  113  Ala.  310,  21  So.  55,  56." 
Wood  V.  West  Pratt  Coal  Co.,  146  Ala. 
479,  40  So.  959,  960. 

Where  a  recorded  mortgage  of  a  "sor- 
rel" mule  named  "Traveller"  in  posses- 
sion of  H.,  the  mortgage,  stated  that  it 
was  given  to  secure  advances,  and  included 
in  terms  "mules,"  without  which  the 
mortgagor  could  not  make  a  crop,  and 
that  the  raising  of  a  crop  by  H.  on  cer- 
tain land,  was  contemplated,  such  recitals 
were  sufficient  to  put  on  inquiry  a  person 
purchasing  from  the  mortgagor  a  "bay'* 
mule  named  "Traveller."  Stickney  f. 
Dunaway,  169  Ala.  464,  53  So.  770. 

§  36.    Description  of  Debts  or  Liabilities 
Secured. 

That  the  name  of  the  wife  of  the  mort- 
gagor does  not  appear  on  the  notes,  as 
security  for  which  the  mortgage  was 
given,  as  recited  in  the  mortgage,  does 
not  impair  the  mortgage  as  security  for 
the  notes  as  obligations  of  the  husband. 
Baker  z\  Hutchinson,  41  So.  809,  147  Ala. 
636. 

Crops. — A  mortgage  of  a  crop  for  a 
stated  year,  and  for  every  year  thereafter 
until  the  debt  is  fully  paid,  is  not  void  for 
uncertainty  as  to  the  debt  secured,  since 
parol  evidence  is  admissible  to  show  that 
it  is  still  unpaid.  Truss  r.  Harvey,  24  So. 
927,  120  Ala.  636. 

Future  Advances. — A  mortgage  to.  se- 
cure future  advances  need  not  specify  any 
particular  sum  which  it  is  to  secure; 
but  it  is  sufficient  if  it  contains  enough  to 
show  that  it  is  to  stand  as  security  for 
such  indebtedness  as  may  arise  from  fu- 
ture dealings  between  the  parties.  Win- 
ston V.  Farrow  (Ala.),  40  So.  53.  See 
ante,  "Future  Advances,"  §  15. 

Misdescription. — Where  debts  are  de- 
scribed in  a  deed  of  trust,  as  the  consid- 
eration upon  which  it  is  founded,  a  mis- 
description, either  as  to  the  names  of 
sureties,  dates,  or  sums,  will  not  aflFect 
the  validity  of  the  deed,  and  evidence  may 


be  given  of  debts  created  by  notes,  etc., 
variant  in  some  respect  from  those  de- 
scribed in  the  deed.  Graham  v.  Lockhart, 
8  Ala.  9. 

False  Recitals.— "The  rule  is  settled  to 
be  that  false  recitals  of  indebtedness  in  a 
mortgage,  by  exaggeration  of  the  amount, 
are  only  prima  facie  evidence  of  fraud, 
and  this  presumption  may  be  rebutted  by 
showing  fairness  of  intention  on  the  part 
of  the  mortgagee.  In  other  words,  it  is 
a  mere  badge  of  fraud,  susceptible  of  ex- 
planation." Lawson  v,  Alabama  Ware- 
house Co.,  80  Ala.  341,  343. 

A  chattel  mortgage  recited  the  indebted- 
ness secured  as  $5,000,  but  it  appeared  that 
$2,800  only  was  loaned  at  the  date  of  the 
mortgage,  and  the  residue  was  to  be  ad- 
vanced at  times  and  in  sums  to  suit  the 
mortgagee's  convenience.  Held,  that  the 
explanation  was  sufficient  to  relieve  the 
instrument  of  any  imputation  of  fraud. 
Lawson  z\  Alabama  Warehouse  Co.,  80 
Ala.  341. 

§  37.    Statement  of  Condition. 

See  ante,  "Conditions  Which  May  Be 
Imposed,"  §  18. 

A  mortgage  of  personal  property  may 
be  by  absolute  bill  of  sale  and  a  separate 
writing  of  defeasance.  Hopkins  v,  Thomp- 
son, 2  Port.  433. 

It  is  no  objection  to  an  instrument  as  a 
mortgage  that  it  contains  no  express  de- 
feasance. Where  it  expressly  evidences  a 
sale  to  secure  a  debt,  a  defeasance  is  im- 
plied. Dothan  Guano  Co.  r.  Ward,  132 
Ala.  380,  31  So.  748,  750. 

Where  a  mortgage  given  for  supplies 
furnished  and  to  be  furnished  during  the 
current  year  does  not  state  the  time  when, 
nor  the  quantities  in  which,  the  supplies 
are  to  be  furnished,  the  stipulation  of  the 
contract  as  to  those  matters  may  be 
proved  by  parol.  Smith  r.  Rice,  56  Ala. 
417. 

(C)    EXECUTION  AND  DELIVERY. 
§  38.  Execution  in  General 

Date. — A  mortgage  not  dated,  given  to 
secure  a  note  dated  April  18,  1884,  bearing 
interest  on  its  face,  "from  this  date,"  and 
incorporated  in  the  mortgage  as  a  part 
thereof,  and  referred  to  therein  as  "bear- 
ing interest  from  this  date,"  imports  the 
date  of  its  execution  to  be  coincident  with 


Digitized  by 


Google 


§§  38-43 


Chattel  Mortgages 


65 


that  of  the  note.     Woolsey  v,  Jones,  84 
Ala.  88,  4  So.  190. 

§  39.   Signature. 

See  post,  "Attestation,"  §  40. 

Signature  and  Attestation  Thereof. — ''It 
was  formerly  unnecessary  thai  mortgages 
of  personal  property  should  be  in  writing, 
and  it  has  been  expressly  held  in  this  state 
that  written  mortgages  of  personal  prop- 
erty, which  were  signed  by  the  mortgagor 
making  his  mark,  and  attested  by  two 
witnesses  making  their  marks,  was  suffi- 
ciently valid  to  enable  the  mortgagee  to 
base  his  claim  to  the  property  conveyed 
therein.  This  conclusion  was  rested  upon 
the  ground  that  a  verbal  mortgage  of  per- 
sonal property  was  sufficient  to  pass  the 
title  to  the  mortgagee,  and  that,  there- 
fore, a  mortgage  of  personal  property  so 
executed  as  to  be  invalid,  if  a  mortgage 
of  land,  was  nevertheless  valid  as  to  per- 
sonalty. Alabama  Warehouse  Co.  v. 
Lewis,  56  Ala.  514.  See,  also,  Dewoody  v. 
Hubbard,  1  Stew.  &  P.  9;  Breene  v,  Mc- 
Crary  &  Co.,  52  Ala.  154;  Jones  v.  Hough, 
77  Ala.  437.  By  the  acts  approved  Jan- 
uary 22,  1885  (Acts  1884-85,  p.  93),  which 
now  constitutes  §  1731  of  the  Code  of 
1886,  it  was  provided  that  *a  mortgage  of 
personal  property  is  not  valid  unless  made 
in  writing  and  subscribed  by  the  mort- 
gagor.' *  *  *  Under  these  statutory  pro- 
visions a  mortgage  of  personal  property 
by  one  who  is  unable  to  write  his  name 
is  'subscribed  by  the  mortgagor'  only 
when  he  has  made  his  mark  near  his  name 
subscribed  for  him,  and  this  making  of 
his  mark  has  been  witnessed  by  a  person 
who  can  and  does  write  'his  own  name  as 
a  witness.'  Without  this  attesting  wit- 
ness who  writes  his  name  as  a  witness, 
there  can  be  no  valid  execution  of  the 
mortgage  by  such  mortgagor.  Code,  §§  1, 
1731."  Houston  V,  State,  114  Ala.  15, 
21  So.  813.  See,  also,  Morris  v.  Bank,  153 
Ala.  352,  45  So.  219.  See  ante,  "Necessity 
and  Sufficiency  of  Writing  in  General," 
§  28. 

Notice  as  AfiPected  by  Signature.— See 
post,  "In  General,"  §  82  (1). 

§  40.  Attestation. 
Necessity  and  Method  of  Attestation.-— 

See  ante,  "Signature,"  §  39. 

Who     May  Be    Attesting     Witness.— 
Where  a  chattel  mortgage  is  executed  by 
3  Ala  Dig— 5 


the  mortgagor  by  signing  his  mark  only, 
the  mark  is  required  to  be  attested  by 
one  who  can  write  his  name  as  a  sub- 
scribing witness.  Morris  v.  Bank,  153 
Ala.  352,  45  So.  219;  Houston  v.  State,  114 
Ala.  15,  21  So.  813. 

A  chattel  mortgagee  can  not  be  an  at- 
testing witness  to  the  mortgage,  nor  one 
whose  name  was  written  by  another. 
Seibold  v,  Rogers,  110  Ala.  438,  18  So. 
312. 

That  a  subscribing  witness  to  a  chattel 
mortgage  was  a  stockholder  in  the  mort- 
gagee corporation  did  not  disqualify  him 
from  signing  the  mortgage  as  a  witness. 
Morris  v.  Bank  of  Attalla,  45  So.  219,  153 
Ala.  352. 

A  signature  by  a  mark  to  a  mortgage  to 
a  bank  and  the  attestation  thereof  are  not 
invalidated  by  the  fact  that  the  attesting 
witness  was  an  agent  or  employee  of  the 
mortgagee.  Morris  v.  Bank  of  Attalla,  38 
So.  804,  142  Ala.  638. 
§  il.  Acknowledgment. 

Under  Code,  §  8153,  no  proof  of  exe- 
cution nor  any  acknowledgment  of  a 
mortgage  of  personal  property  being  nec- 
essary, the  absence  thereof  does  not  affect 
the  registration  as  constructive  notice, 
etc.  Bickley  v.  Keenan,  60  Ala.  293,  cited 
in  note  in  7  L.  R.  A.,  N.  S.,  419.  See  post, 
"In  General,"  §  82  (l). 
§  48.  Acceptance. 

A  voluntary  conveyance  by  a  debtor 
to  a  trustee  to  secure  pre-existing  debts, 
extending  the  times  of  payment,  provid- 
ing for  the  possession  and  use  of  the 
property  by  the  debtor,  and  applying  the 
profits  to  the  payment  of  the  debts,  being 
revocable  by  the  debtor  as  a  naked  power, 
till  assented  to  by  the  creditors  named 
therein,  is  revoked  by  a  nonassenting 
creditor's  levy  of  an  execution  on  the 
property  conveyed.  Elmes  v,  Sutherland, 
7  Ala.  262. 
§  43.  Evidence. 

Execution. — Where  a  mortgage  of  per- 
sonalty is  signed  by  the  mortgagor  by 
mark  only,  and  the  subscribing  witness 
signed  by  mark  only  and  neither  of  them 
is  able  to  identify  the  paper  or  any  of  the 
marks,  the  execution  of  the  instrument 
may  be  shown  by  the  testimony  of  the 
mortgagee  himself.  Jones  v.  Hough,  77 
Ala.  437. 
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Though  a  chattel  mortgagee  can  not  be 
an  attesting  witness  to  the  mortgage,  nor 
one  whose  name  v/as  written  by  another, 
the  execution  of  the  instrument  may  be 
proved  by  such  other  when  the  mortgage 
was  signed  in  his  presence.  Seibold  v. 
Rogers,  110  Ala.  438,  18  So.  312.  See 
ante,  "Signature,"  §  39. 

(D)  VALIDITY. 

§  44.  Fraud,  Duress,  or  Undue  Influence. 

See,  generally,  the  title  FRAUD. 

In  order  to  rescind  a  chattel  mortgage 
for  fraud,  and  recover  the  money  ad- 
vanced on  rescission,  the  mortgagee  must 
have  relied  upon  the  false  representa- 
tions, and  had  a  right  to  do  so.  Batson 
*  V.  Alexander  City  Bank  (Ala.),  60  So.  313. 

§  45.  Estoppel  or  Waiver  as  fo  Defects  or 
Objections. 

EistoppeL^A  mortgagor  of  personal 
property,  who  signed  a  renewal  mort- 
gage in  reliance  on  a  false  representation 
of  the  mortgagee  that  certain  of  the  prop- 
erty included  in  the  old  mortgage  was 
omitted  from  the  new  mortgage,  could 
npt  claim  that  the  mortgage  was  void,  in 
detinue  by  the  mortgagee  against  the 
mortgagor,  where  he  had  discovered  the 
fraud  before  the  action  was  brought,  but 
had  failed  and  refused  to  tender  back  the 
old  mortgage  to  the  mortgagee.  Hender- 
son V.  Boyett,  28  So.  86,  126  Ala.  172. 

Waiver. — A  mortgagor  could  waive  the 
surrender  or  cancellation  by  mortgagee 
of  the  mortgage  instrument  upon  the  lat- 
ter's  rescission  of  a  chattel  mortgage  for 
fraud  as  a  condition  precedent  to  rescis- 
sion, even  if  they  were  required.  Batson 
v.  Alexander  City  Bank  (Ala.),  60  So. 
313. 

§  46.  Evidence. 

Burden  of  Proof. — The  burden  of  dis- 
proving the  existence  of  a  debt  for  which 
a  mortgage  was  given,  or  of  showing  the 
mortgage  is  invalid,  is  on  the  party  seek- 
ing to  avoid  it.  BuflFord  v,  Raney,  26  So. 
120,  122  Ala.  565. 

II.  FILING,  RECORDING,  AND  REG- 
ISTRATION. 

§  47.  What  Law  Governs. 

See  ante,  "What  Law  Governs,"  §  2. 
Code,    §    1291,    declaring    chattel    mort- 


gages inoperative  against  creditors  and 
purchasers  without  notice  until  they  are 
recorded,  applies  to  a  mortgage  executed 
in  -another  state,  between  parties  who  are 
nonresidents  of  Alabama,  if  the  property 
has  a  fixed  situs  in  Alabama  at  the  time 
the  mortgage  is  executed.  Hardaway  v. 
Semmes,  38  Ala.  657,  cited  in  note  in  64 
L.  R.  A.  362. 

Where  one  brought  a  mortgaged  chat- 
tel in  a  sister  state,  and  the  evidence 
showed  that  the  mortgage  was  recorded 
there,  in  the  manner  prescribed  by  the 
laws  of  the  sister  state,  the  validity  of  the 
purchase  as  to  constructive  notice  must 
be  governed  by  the  laws  of  the  sister 
state.  Teat  r.  Chapman  &  Co.,  1  Ala. 
App.  491,  56  So.  267. 

§  48.  Necessity  as  between  Parties  to  In- 
strument. 

"A  mortgage  deed,  like  all  others,  is 
perfect  and  complete  between  the  parties 
thereto,  when  signed,  sealed  and  deliv- 
ered. The  law  does  not  require  it  to  be 
probated  or  recorded  in  order  to  give  it 
validity,  as  between  the  parties  to  it,  but 
requires  its  registration  merely  that  all 
may  have  an  opportunity  to  know  of  the 
existence  of  the  deed."  Bearing  v.  Wat- 
kins,  16  Ala.  20,  24. 

§  49.  Instruments  to  Be  Recorded. 

In  Killough  v.  Steele,  1  Stew.  &  P.  262, 
and  in  Standefer  v.  Chisholm,  1  Stew.  & 
P.  449,  it  was  indirectly  held  that  under 
the  registry  acts  then  in  force  a  mort- 
gage of  personal  property  did  not  have  to 
be  recorded.  But  in  McGregor  v.  Hall, 
3  Stew.  &  P.  397;  Magee  v.  Carpenter,  4 
Ala.  469,  it  was  held  that  the  act  of  1828, 
requiring  deeds  and  conveyances  of  per- 
sonal property  to  be  recorded,  applies  to 
mortgages. 

The  fact  that  a  mortgage  on  property 
in  this  state  is  executed  in  another  state, 
does  not  dispense  with  the  necessity  of 
registration  in  order  to  give  it  validity  as 
against  creditors  and  subsequent  pur- 
chasers.    Dearing  v.  Lightfoot,  16  Ala.  28. 

§  50.  Time. 

See  post,  "Delay  in  Filing  or  Record- 
ing or  Renewal  or  Refiling,"  §  114. 

The  act  of  1828  (Vide  Aiken's  Digest, 
page  208,  §  5),  requiring  the  recording, 
within  thirty  days,  of  all  deeds  and  con- 
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veyances  of  personal  property,  embraces 
within  its  spirit  and  intention,  mortgages 
of  personal  property.  McGregor  v.  Hall, 
"3  Stew.  &  P.  397. 

"The  object  of  the  act  is  to  give  notice 
to  the  world  of  the  liens  which  are  held 
on  property,  by  persons  out  of  possession, 
so  as  to  prevent  credit  from  being  given 
to  the  holders,  on  account  of  the  posses- 
sion of  it."  McGregor  v.  Hall,  3  Stew.  & 
P.  397,  401. 

"Section  1810  of  the  Code  provides  that 
mortgages  to  secure  a  debt  created  at 
the  date  thereof  are  void  as  to  purchasers 
for  a  valuable  consideration,  mortgagees, 
and  judgement  creditors  having  no  notice 
thereof,  unless  recorded  within  thirty 
days  from  their  date."  Miller  v.  Griffin, 
102  Ala.  610,  15  So.  238. 

§  51.  Place. 

Residence  of  Mortgagor. — Under  Code 
1896.  §  999,  providinc:  that  chattel  mort- 
gages must  be  recorded  in  the  county 
in  which  the  mortgagor  resides  and  "also 
in  the  county  where  the  property  is  at 
the  date  of  the  mortgage,  the  recording 
of  a  chattel  mortgage  in  the  county  of 
the  residence  of  the  mortgagor  is  suffi- 
cient, though  the  mortgage  was  executed 
in  another  county  and  included  property 
kept  by  the  mortgagor  at  his  residence, 
but  temporarily  in  the  latter  county  at 
the  time  of  the  execution  of  the  mort- 
gage. J.  H.  Davis  &  Co.  v.  Thomas,  45  So. 
897.  154  Ala.  279.  See  post,  "Effect  of 
Removal  of  Goods,"  §  53. 

-Acts  1890-91,  pp.  592-594,  divide  Blount 
county,  for  certain  purposes,  into  eastern 
and  western  divisions.  Acts  1892-93,  pp. 
587-589,  declares,  in  section  5,  that  books 
of  record  shall  be  kept  for  the  Western 
division  in  the  same  manner  that  similar 
books  are  kept  for  the  Eastern  division. 
Other  sections  provide  that  books  shall 
be  furnished  for  the  Western  division, 
and  kept  within  one  mile  of  its  court 
house,  for  the  recording  of  all  deeds,  etc.. 
which  "shall  be  similar  and  like  unto  the 
books  and  records  now  kept"  in  the  East- 
ern division.  Held,  that  the  county  is 
practically  divided  into  two  counties  for 
the  purpose  of  recording  conveyances, 
and  therefore  the  record  of  a  mortgage 
of  personalty  executed  by  a  resident  of 
the  Western  division,  and  recorded  in  the 
Eastern  division,  does  not  import  notice. ' 


Griffith  V,  Karter,  22  So.  484,  116  Ala.  160. 
Property  Owned  by  Nonresident— A 
mortgage  on  personal  property  situated 
within  the  state,  executed  by  the  nonresi- 
dent, should  be  recorded  in  the  county 
in  which  the  property  is  situated,  as  pro- 
vided in  Code  1886,  §  1806.  Cooper  v, 
Berney  Nat.  Bank,  99  Ala.  119,  11  So.  760. 

§  58.  Effect  of  Removal  of  Mortgagor. 

See  post,  "Effect  of  Removal  of  Goods," 
§  53. 

§  58.  Effect  of  Removal  of  Goods. 

See  ante,  "Place,"  §  51. 

A  mortgage  on  crops  recorded  in  the 
county  where  they  were  raised,  and  where 
the  mortgagor  resides,  is  constructive 
notice  to  a  purchaser  from  him  after  he 
has  removed  the  crop  into  another  county. 
Truss  V,  Harvey,  24  So.  927,  120  Ala.  636. 

The  act  of  1823  requiring  a  mortgage 
on  property  which  may  be  removed  to 
this  state  from  another  state  to  be  re- 
corded within  twelve  months  makes  such 
property,  if  the  incumbrance  is  not  re- 
corded, liable  to  the  debts  of  the  person 
in  possession,  but  is  silent  as  to  pur- 
chasers; a  purchaser,  therefore,  though 
without  notice  of  the  mortgage,  is  not 
within  the  influence  of  the  statute,  if  the 
mortgage  was  valid  in  the  state  where 
it  was  executed.  Beall  v.  Williamson,  14 
Ala.  55,  cited  in  note  in  17  L.  R.  A.  128, 
64  L.  R.  A.  359. 

Chattels  having  been  more  than  six 
months  out  of  the  county  in  which  a 
mortgage  is  recorded,  but  not  that  time 
in  any  one  county,  the  lien  of  the  mort- 
gage is  valid,  as  against  one  who  purchased 
within  six  months  after  the  removal; 
Code.  §  2162,  providing  that  if  the  prop- 
erty is  removed  to  another  county  the 
conveyance  must  be  recorded  therein 
within  six  months,  and  §  2170  that  if 
such  property  is  removed  to  a  different 
county  "the  conveyance  must  be  recorded 
in  such  county  within  six  months  from 
the  removal,  or  it  ceases  to  have  effect 
after  such  six  months,  against  the  cred- 
itors or  purchasers  of  the  grantor  with- 
out notice.'*  Wilkinson  v.  King,  81  Ala. 
156,  8  So.  189. 

Under  Code  1886,  §  1806,  et-seq.,  provid- 
ing that  a  chattel  mortgage  shall  be  of  no 
effect,  as  to  creditors  and  purchasers  with- 
out notice,  unless  recorded  in  the  county 
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in  which  the  grantor  resides  and  the  prop- 
erty is  at  the  execution  of  the  convey- 
ance, and  further  providing  that,  if  the 
property  is  removed,  the  mortgage  must 
also  be  recorded,  within  six  months  there- 
after, in  the  county  to  which  the  property 
is  removed,  failure  to  record  a  mortgage 
in  the  county  in  which  the  property  is 
when  the  mortgage  is  executed  renders 
subsequent  registration  in  the  county  to 
which  the  property  is  removed  ineffectual. 
Pollak  V.  Davidson.  87  Ala.  551,  6  So.  312. 

Code,  §  1814,  provides  that  convey- 
ances, of  personal  property  to  secure 
debts  are  inoperative  against  creditors 
and  purchasers  until  recorded,  unless  the 
property  is  brought  into  this  state  sub- 
ject to  such  incumbrances,  in  which  case 
four  months  are  allowed  for  the  regis- 
tration of  the  conveyances.  Held,  that  a 
mortgage  to  which  personal  property  is 
subject  at  the  time  of  its  removal  into 
Alabama,  and  which  has  been  recorded 
in  the  proper  county  in  this  state  within 
four  months  after  the  arrival  of  such 
property,  is  superior  to  the  lien  of  an  at- 
tachment levied  before  the  mortgage  is 
recorded.  Johnson  v.  Hughes,  .89  Ala. 
588,  8  So.  147,  cited  in  note  in  17  L.  R. 
A.  128,  64  L.  R.  A.  360. 

Under  Code,  §  1806,  providing  that 
chattel  mortgages  must  be  recorded  in 
the  county  in  which  the  grantor  resides, 
and  also  in  the  county  where  the  prop- 
erty is,  and,  if  the  property  is  removed 
before  the  lien  is  satisfied,  the  mortgage 
must  be  recorded  within  six  months  in 
the  county  to  which  it  is  removed;  and 
section  1814,  providing  that,  if  the  prop- 
erty is  removed  to  another  county,  the 
mortgage  must  be  recorded  in  such 
county,  within  six  months  from  the 
removal,  or  it  ceases  to  have  effect  as 
to  purchasers  without  notice — it  is  not 
necessary  to  record  the  mortgage  in  the 
county  to  which  the  property  is  removed 
until  six  months  after  its  removal;  and 
one  who  purchases  before  the  expiration 
of  the  six  months  gets  no  title  as  against 
the  mortgagee,  though  he  keep  it  for 
more  than  six  months,  and  the  mortgage 
is  never  recorded.  Malone  v.  Bedsole,  93 
Ala.  41,  9  So.  520. 

§  54.  Sufficiency. 
See  post,  "In  General,"  §  82  (1). 
Substantial     Compliance      Necessary. — 

"In  order  that   registration  may   operate 


as  constructive  notice,  it  must  be  made 
in  substantial  conformity  to  the  statutory 
requirements."  Pollak  v.  Davidson,  87 
Ala.   551,  6  So.  312,  313. 

What  Constitutes. — A  deposit  of  a  chat- 
tel mortgage  in  the  proper  office  for  reg- 
istration is  equivalent  to  recording  it. 
Heflin  v.  Slay,  78  Ala.  180;  Seibold  v, 
Rogers,  110  Ala.  438,  18  So.  312;  Dubose 
V.  Young.  10  Ala.  365;  Phillips  v.  Pippen, 
4  Ala.  App.  426,  58  So.  Ill;  McGregor  v. 
Hall,  3  Stew.  &  P.  397,  cited  in  33  L.  R. 
A.  163. 

The  registration  of  a  mortgage  oper- 
ates as  notice,  not  from  the  time  it  is 
recorded,  but  from  the  time  it  is  left  in 
the  office  of  the  probate  judge  for  regis- 
tration. Leslie  v.  Hinson,  83  Ala.  266,  3 
So.  443;  Truss  v.  Harvey,  120  Ala.  636, 
24  So.  927,  928. 

Where  a  mortgage  of  personal  prop- 
erty, regularly  acknowledged,  was  left  in 
the  proper  office,  with  a  bona  fide  inten- 
tion to  be  recorded,  five  days  before  the 
expiration  of  the  thirty  days,  but  which, 
by  the  act  of  the  clerk,  was  not  recorded, 
until  two  days  after  the  thirty  days  had 
expired — held  to  be  a  compliance,  sub- 
stantially, with  the  statute.  McGregor  v. 
Hall,  3  Stew.  &  P.  397,  cited  in  note  in  33 
L.  R.  A.  163. 

Effect  of  Neglect  of  Officer.— Under 
Code  1907,  §  3369,  providing  that  a  con- 
veyance is  operative  as  a  record  from  the 
day  of  the  delivery  to  the  probate  judge 
for  record,  the  rights  of  a  mortgagee, 
who  regularly  files  the  mortgage  for  rec- 
ord, are  not  impaired  by  the  act  of  the 
probate  judge  in  recording  it  in  a  book 
for  the  registration  of  deeds,  instead  of 
one  for  mortgages,  as  he  should  have. 
Phillips  v.  Pippen,  4  Ala.  .App.  426,  58 
So.  111. 

A  mortgage  duly  recorded  does  not 
lose  the  privileges  conferred  by  the  regis- 
tration statutes  because  the  probate  judge 
'has  failed  to  properly  note  it  in  the  index 
which  the  law  requires  him  to  keep. 
Turner  v.  McFee,  61  Ala.  468. 

III.  CONSTRUCTION    AND  OPERA- 
TION. 

(A)     GENERAL     RULES     OF     CON- 
STRUCTION. 

§  55.  Application  to  Chattel  Mortgages  in 
General. 
Intention  of  Parties. — In   construing  a 

mortgage,  the  intention  of  the  parties  as 
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expressed  in  the  mortgage  governs. 
Winston  v.  Farrow  (Ala.),  40  So.  53. 
See  ante,  "Absolute  Bill  of  Sale  as  Mort- 
gage," §  21;  post,  "Evidence  to  Aid  Con- 
struction in  General,"  §  57. 

Construed  against  Mortgagor. — A 
mortgage  must  be  construed  most 
strongly  against  the  mortgagor,,  he  being 
the  party  stipulating  for  the  payment  of 
a  debt,  or  the  performance  of  a  duty. 
Seay  v.  McCormick,  68  Ala.  549. 

The  rule  announced  in  Johnson  v. 
Buckhaults,  77  Ala.  276,  is  that  equivocal 
and  ambiguous  terms  should  be  construed 
most  strongly  against  the  mortgagor. 
Gernert  v.  Limbach,  163  Ala.  413,  50  So. 
903,  904. 

§  58.  Language  of  Instrument  in  General. 
Where  a  mortgage  of  crops  is  shown 
to  haVe  been  inartificially  drawn  and  the 
crops  intended  to  be  conveyed  are  de- 
scribed as  "my  entire  crop  of  corn  cotton 
seed  fodder"  etc.,  "that  I  may  raise  the 
present  year  on  my  place,"  without  the 
use  of  marks  of  punctuation,  these  marks 
will  be  supplied,  and  that  clause  of  the 
mortgage  construed  to  read,  "my  entire 
crop  of  corn,  cotton,  cotton  seed,  fod- 
der," etc.  Seay  v,  McCormick,  68  Ala. 
549.  See  ante,  "In  General,"  §  30;  "Crops," 
§  34. 

§   57.   Evidence   to   Aid   Construction   in 
GeneraL 

"In  determining  the  nature  and  legal 
effect  of  the  instrument,  the  name  given 
to  it  by  the  parties,  and  its  mere  form, 
are  inferior  and  unimportant  considera- 
tions. However  inartificially  drafted,  the 
controlling  intention  of  the  parties  must 
be  collected  from  its  nature,  their  situa- 
tion, and  the  object  intended.  All  the 
provisions  of  the  instruments  should  be 
considered  in  connection,  whatever  may 
be  their  relative  order  one  to  the  other. 
If  the  relation  of  a  debtor  and  creditor 
is  created,  and  if  it  appears  that  security 
for  the  debt  was  intended,  the  general 
rule  is  tliat  it  shall  operate  as  a  mortgage, 
though  there  may  be  no  words  of  con- 
veyance and  no  power  to  sell  on  default." 
Dowdell  V.  Empire  Furniture,  etc.,  Co., 
84  Ala.  316,  4  So.  31,  32. 

When  a  mortgage  conveys  the  "entire 
crop"  of  the  mortgagor  "of  every  de- 
scription, raised  by  him,  or  caused  to  be 


raised  by  him  annually,"  till  a  certain  debt 
is  paid,  the  uncertainty  as  to  what  the 
mortgage  covers  can  be  removed  by  pa- 
rol evidence.  Varnum  v.  State,  78 
Ala.  28. 

(B)   PARTIES  AND  DEBTS  OR  LIA- 
BILITIES SECURED. 

§  58.  Debts  Secured  in  GeneraL 
Debts   in    Contemplation    of   Parties. — 

A  mortgage  is  security  only  for  such  de- 
mands as  are  in  the  contemplation  of  the 
parties  at  the  time.  Winston  v.  Farrow 
(Ala.),  40  So.  53. 

§  59.  Future  Advances. 

See  ante,  "Future  Advances,"  §  15. 

Generally. — Debts  contracted  by  the 
mortgagor  after  the  execution  of  the 
mortgage,  or  advances  subsequently  made 
to  him  by  the  mortgagee,  can  not  be 
tacked  to  the  mortgage  debt  in  equity,  to 
the  prejudice  of  a  junior  mortgagee. 
Schiffer  v.  Feagin,  51  Ala.  335. 

A  written  instrument  which  declares  its 
consideration  to  be  a  present  debt  for 
money  advanced  to  the  makers  in  good 
faith,  "to  enable  them  to  make  a  crop  the 
present  year,  and  without  which  advance 
it  would  not  be  in  their  power  to  procure 
the  necessary  teams,  provisions,  farming 
implements,  and  other  materials  essential 
to  making  such  crop,"  though  defective  as 
a  statutory  lien  for  advances,  may  never- 
theless be  valid  and  operative  as  a  mort- 
gage; and,  as  between  the  immediate  par- 
ties, it  may  be  shown  by  parol  to  have 
been  intended  as  a  security  for  future 
advances  and  contingent  liabilities,  and  be 
allowed  to  stand  as  security  for  such  ad- 
vances and  liabilities  to  an  amount  not 
exceeding  the  sum  specified.  Tison  v. 
People's  Saving  &  Loan  Ass*n,  57  Ala. 
323. 

Where  a  mortgage  is  given  to  secure 
a  promissory  note,  purporting  to  have 
been  given  in  consideration  of  "an  ad- 
vance for  the  purpose  of  making  a  crop," 
but  it  appears  that  the  note  contemplated 
only  future  statutory  advances  necessary 
for  making  a  crop  (Code,  §  3286),  the 
mortgage  secures  only  such  articles  as 
are  within  the  purview  of  the  statute,  not 
exceeding  the  amount  of  the  note.  Mar- 
cus V.  Robinson,  76  Ala.  550. 

Where  a  note  and  chattel  mortgage  to 
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secure  it  were  given  for  supplies  obtained 
for  the  declared  purpose  of  making  a  crop, 
and  the  mortgage  provided  that  if  the 
mortgagees  should  advance  additional 
supplies  the  mortgage  should  stand  as  se- 
curity for  them,  as  fully  as  if  included  in 
the  note,  the  mortgage  includes  advances 
or  supplies  for  planting,  cultivating,  and 
gathering  the  crop,  though  made  after  it 
became  due.  Hill  v.  Nelms,  86  Ala.  442,  5 
So.  796. 

§  60.  Extension  to  Other  Debts  or  Liabil- 
ities. 

Generally, — Where  a  creditor  secured 
by  a  chattel  mortgage  purchases  a  judg- 
ment which  is  a  prior  lien  on  the  mort- 
gaged premises,  at  the  request  of  his 
debtor,  but  with  the  express  understand- 
ing that  it  shall  be  tacked  to  the  mort- 
gage and  paid  out  of  the  fund,  he  is  en- 
titled, in  equity,  to  have  it  tacked  to  his 
niortgage  and  paid  out  of  the  fiind.  Cul- 
lum  V,  Branch  Bank,  23  Ala.  797. 

A  provision  in  a  chattel  mortgage  re- 
citing that  it  is  executed  to  secure  a  note 
and  any  other  amount  the  mortgagor  may 
owe  the  mortgagee  in  the  year  1889  is 
broad  enough  to  cover  every  character 
of  indebtedness  of  the  mortgagor  to  the 
mortgagee  incurred  during  the  year  1889. 
Collier  v.  White,  97  Ala.  615,  12  So.  385. 

Where  a  mortgage  of  crops,  given 
primarily  to  secure  a  certain  sum,  recited 
that  it  was  to  "secure  this  debt  and  all 
other  sums  due  [the  mortgagee]  prior  to 
the  payment  hereof,"  sums  due  the  mort- 
gagee at  any  time  before  the  payment  of 
the  particular  debt  mentioned  would  be 
construed  as  within  the  terms  and  pro- 
tection of  the  mortgage;  but  debts  accru- 
ing to  the  mortgagee  after  the  payment  of 
the  particular  debt  were  not  within  the 
provisions  of  the  mortgage.  Winston  v. 
Farrow  (Ala.),  40  So.  53. 

Where  plaintiffs'  agent,  acting  for 
plaintiffs,  executed  two  chattel  mortgages 
to  defendants  on  the  same  day  and  pay- 
able at  the  same  time,  each  containing 
the  provision  that  they  were  given  to  se- 
cure a  certain  sum  represented  by  a  note, 
as  well  as  any  other  amount  which  the 
mortgagor  might  owe  defendants  at  or 
before  the  payment  of  this  note,  each 
mortgage  stood  as  a  security  for  the 
debt  expressed  in  the  other,  as  well  as 
the   debt  primarily   secured,   and   the   de- 


fendants were  not  required  to  surrender 
one  on  the  offer  of  the  plaintiffs  to  pay 
the  sum  due  thereon,  unless  they  also 
offered  to  pay  the  other.  N.  L.  Sellers  & 
Co.  V.  Malone-Pilcher  Co.,  44  So.  414,  151 
Ala.  426. 

Extraneous  Debts. — A  mortgage  given 
to  secure  a  note  only  can  not  be  con- 
strued to  cover  matters  of  account  en- 
tirely outside  of  the  note.  Marcus  v, 
Robinson,  76  Ala.  550. 

(C)  PROPERTY  MORTGAGED.  AND 
ESTATES  AND  INTERESTS  OF 
PARTIES  THEREIN. 

§  61.  Property  Included  in  Description  in 
General 

Where  one  having  the  use  of  mort- 
gaged machinery  attached  appliances 
thereto  belonging  to  him  which  were 
easily  distinguishable  from  the  other  ma- 
chinery, and  detachable  therefrom  with- 
out injury  to  the  latter,  there  was  no  con- 
fusion of  goods  giving  the  mortgagee,  on 
foreclosure,  the  right  to  such  appliances. 
Alley  V.  Adams,  44  Ala.  609.  See,  gener- 
ally, the  titles  CONFUSION  OF 
GOODS;  FIXTURES. 

§  62.  Crops. 

See  ante,  "Crops,"  §  9;  "Crops,"  §  34; 
post,  "Under  Mortgages  in  General," 
§  69. 

Particular  Instances. — Under  a  contract 
between  R.  and  three  foremen  of  squads 
of  laborers,  for  the  cultivation  ;of  his 
land  on  shares,  the  necessary  supplies 
were  to  be  furnished  by  R.  through  P., 
and  R.  was  to  have  the  power  to  mort- 
gage the  portions  of  the  crop .  belonging 
to  the  foremen  as  security  for  such  ad- 
vances. An  arrangement  to  this  effect 
was  made  verbally  by  all  of  the  parties 
with  P.  Subsequently  R.  executed  to  P. 
a  mortgage  on  all  of  the  crops  which  he 
or  any  one  else  might  raise  for  him  in 
the  county  during  the  year.  After  the 
mortgage  as  recorded,  the  crop  was  divi- 
ded between  the  parties,  and  the  por- 
tions belonging  to  the  foremen  set  apart 
to  them.  The  foremen  were  indebted  to 
P.  to  the  full  value  of  their  shares.  Held, 
that  the  portions  thus  allotted  to  them 
became  subject  to  the  mortgage  of  P. 
McKeithen  v,  Pratt.  53  Ala.  116. 

A  mortgage,  which  was  executed  on  a 
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printed  form,  conveyed  "the  entire  crops 
of  corn,  cotton,  fodder,  cotton  seed,  and 
all  other  crops  of  every  kind  or  descrip- 
tion, which  may  be  made  and  grown  dur- 
ing the  present  year,"  on  certain  farms, 
by  the  mortgagor,  "to  the  extent  of  one 
hundred  bales  of  cotton;"  the  latter  clause 
alone  being  written.  Held,  that  it  was 
an  absolute  mortgage  of  the  cotton,  and 
covered  the  other  crops  to  secure  its  de- 
livery or  payment  of  its  value.  Comer 
V,  Lehman,  87  Ala.  362,  6  So.  264. 

A  mortgage  executed  by  a  husband  in 
January,  1887,  prior  to  the  passage  of  the 
married  woman's  law,  conveyed  "the  en- 
tire crop  *  *  *  which  may  be  raised  by  me, 
or  in  which  I  may  have  any  interest  on 
the  plantation,  *  *  *  or  any  other  place. 
*  *  *"  Held  sufficient  to  include  the  rents 
of  his  wife's  statutory  separate  estate. 
Dardcn  v.  Gerson,  91  Ala.  323,  9  So.  278. 

A  mortgage  on  the  "entire  crop  grown 
by  me  the  present  year,  whidi  I  may 
aid  in  or  cause  to  be  grown  on  my  land 
or  any  other  land  that  I  may  cultivate, 
or  aid  in  or  cause  to  be  cultivated,"  covers 
the  interest  of  the  mortgagor  in  crops 
raised  during  such  year  on  land  rented 
by  him.  Cobb  v.  Daniel,  105  Ala.  335, 
16  So.  882,  cited  in  note  in  19  L.  R.  A., 
N.  S.,  912. 

A  mortgage  of  "all  crops  of  corn,  cot- 
ton, and  other  produce  which  I  may 
raise"  sufficiently  describes  the  property 
to  put  a  third  person  on  inquiry.  Truss 
V.  Harvey,  24  So.  927,  120  Ala.  636. 

A  mortgage  embracing  all  the  crops 
grown  by  the  mortgagor,  or  under  his 
direction,  on  his  plantation,  includes  cot- 
ton 'grown  by  tiie  mortgagor  and  *his 
sister,  who  was  a  member  of  his  family, 
and  who  subsisted  on  the  supplies  fur- 
nished by  the  mortgagee  under  the  mort- 
gage. Hoist  V,  Harmon,  26  So.  157,  122 
Ala.  453. 

A  mortgage  by  an  owner  of  a  planta- 
tion of  crops  grown  by  her  or  under  her 
direction  on  the  plantation  during  speci- 
fied years,  stipulating  that,  if  she  should 
abandon  or  sell  the  property  before  the 
maturity  of  the  debt,  the  mortgagee 
might  take  possession,  did  not  operate  as 
a  lien  on  crops  raised  during  one  of  the 
years  by  the  mortgagor's  husband  as  a 
tenant,  over  and  above  the  reasonable 
rent  which  he  paid;  a  lease  being  a  "sale" 


for  a  term.    First  Nat.  Bank  v.  Howell,  51 
So.  762,  165  Ala.  383. 

A  mortgage  of  a  crop  to  be  grown  the 
following  year  does  not  create  a  lien, 
where  the  mortgagor  was  in  possession 
under  a  rental  contract  with  the  owner,  a 
third  person,  only  for  the  year  in  which 
the  mortgage  was  given,  without  any  ar- 
rangement or  understanding  with  him  as 
to  the  following  year.  Young  i\  Hall,  4 
Ala.  App.  603,  58  So.  789. 

§  63.  Animals  and  Increase. 

See  ante,  "Animals,"  §  10;  Animals,"  § 
35;  post,  "Indictment  or  Information,"  § 
137;  "jgvidence,"  §  138. 

Increase. — A  mortgage  of  a  mare  is  a 
lien  on  colts  afterwards  foaled,  whether 
after  or  before  the  mortgage,  as  against 
one  having  the  equitable  title  to  the  mare, 
in  favor  of  a  mortgagee  who  is  a  bona 
fide  purchaser  for  vahie.  Meyer  v.  Cook, 
85  Ala.  417,  5  So.  147. 

"It  is  a  settled  rule  that  the  oflFspring 
of  mortgaged  animals,  which  are  born 
after  the  making  of  the  mortgage,  are 
subject  to  the  lien  of  such  incumbrance, 
under  the  maxim,  part*  s  sequitur  ven- 
trem."  Dyer  v.  State,  88  Ala.  225,  7  So. 
267,  268. 

The  progeny  of  mortgaged  animals, 
born  after  the  making  of  the  mortgage, 
are  subject  to  its  lien.  Swint  r.  State,  57 
So.  394,  3  Ala.  App.  93. 

§   64.  After-Acquired   Property  or  Inter- 
est 

See  ante,  "After-Acquired  Property," 
§  12. 

Property  to  Be  Acquired.— .A  mortgage 
of  such  logs  as  the  mortgagee  may  own 
subsequent  to  a  default  under  the  mort- 
gage does  not  confer  a  lien  on  subse- 
quently acquired  logs,  as  against  the 
mortgagor's  execution  creditors.  Chris- 
tian &  Craft  Grocery  Co.  v.  Michael,  25 
So.  571,  121  Ala.  84. 

Account  to  Be  Created.^— A  mortgage 
by  which  a  blacksmith  transfers  an  ac- 
count to  be  created  in  future  by  one  of 
his  regular  customers,  who  is  not  a  party 
to  the  contract,  and  under  no  obligation 
to  have  his  work  done  by  the  mortgagor, 
is,  at  most,  a  mere  executory  agreement, 
and  does  not  convey  to  the  mortgagee  such 
title  or  interest  in  the  account  when  cre- 
ated  as   will   enable   him    to   successfully 
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contest  the  right  of  an  attaching  creditor 
of  the  mortgagor.  Purcell  v,  Mather,  35 
Ala.  570. 

Crops  to  Be  Raised.— See  ante,  "Title 
or  Interest  of  Mortgagor,"  §  11;  "Crops," 
§  62. 

§  65.  Change  in  Character  or  Identity  of 
Property. 

"Where  a  mortgage  is  given  upon  a 
chattel,  the  mortgagor  can  not,  by  annex- 
ing or  attaching  such  property  to  land, 
defeat  the  mortgage  lien."  ,  Miller  v. 
Griffin,  102  Ala.  610,  15  So.  238,  239.  See. 
generally,  the  title  FIXTURES. 

A  chattel  mortgagee's  rights  will  not  be 
prejudiced  by  natural  changes  of  color  of 
animals  described  therein.  Stickney  v. 
Dunaway,  169  Ala.  464,  53  So.  770. 

§  66.  Extension  to  or  Substitution  of 
Other  Property. 

Extension  to  Other  Property.— A  mort- 
gage of  an  engine  can  not  be  extended  to 
include  portions  of  the  machinery  subse- 
quently purchased  by  the  mortgagor,  and 
attached  to  the  engine,  and  easily  distin- 
guished from  the  mortgaged  property,  and 
detachable.     Alley  v,  Adams,  44  Ala.  609. 

In  Burns  v.  Campbell,  71  Ala.  271,  cited 
in  note  in  7  L.  R.  A.,  N.  S.,  419,  decided 
before  the  statutes  forbidding  verbal  mort- 
gages were  enacted,  it  was  held  that  a 
parol  agreement  by  the  parties  to  a  mort- 
gage after  its  execution,  that  it  should 
embrace  certain  property,  was  valid  as  be- 
tween themselves. 

Substitution  of  Other  Property.— Under 
Code  1886,  §  1731,  which  provides  that  "a 
mortgage  of  personal  property  is  not  valid 
unless  made  in  writing,  and  subscribed  by 
the  mortgagor,"  when,  by  request  of  the 
mortgagors,  part  of  the  property  em- 
braced in  the  mortgage  is  released,  and 
other  property  substituted  by  interlinea- 
tion, the  mortgage,  as  altered,  is  valid. 
Winslow  V,  Jones,  88  Ala.  496,  7  So.  262, 
cited  in  note  in  7  L.  R.  A.,  N.  S.,  420.  See 
post,  "Giving  New  Security,"  §  144. 

Under  Code  1886,  §  1731,  providing  that 
"a  mortgage  of  personal  property  is  not 
valid  unless  made  in  writing,  and  sub- 
scribed by  the  mortgagor,"  parties  can 
not,  by  parol,  substitute  personal  prop- 
erty, not  embraced  in  a  mortgage,  for 
property  included  in  such  instrument,  so 
as  to  transfer  the   mortgage  lien   to  the 


substituted  property,  and  release  the  mort- 
gaged property  from  such  lien.  Bloch  v, 
Edwards,  22  So.  600,  116  Ala.  90.  See 
ante,  "Necessity  and  Sufficiency  of  Writ- 
ing in  General,"  §  28. 

§  67.  Title  of  Mortgagor. 

A  mortgagor  in  possession  has  legal 
title  against  all  but  his  mortgagee.  Marks 
V,  Robinson,  82  Ala.  69,  2  So.  292;  Ste- 
phens r.  Head,  138  Ala.  455,  35  So.  565, 
568;  Gardner  v,  Morrison,  12  Ala.  547,  549. 
See,  also,  Fulgham  v,  Morris,  75  Ala.  245, 
247;  Hopkins  v.  Thompson,  2  Port.  433, 
435. 

"The  interest  of  the  mortgagor  as  it  re- 
spects third  persons  is  a  legal  estate,  and 
he  may  convey  it  to  such  persons  subject 
to  the  lien  of  the  mortgage."  Gardner  v. 
Morrison,  12  Ala.  547,  549. 

"It  is  said,  that  as  against  all  persons 
except  the  mortgagee  and  those  claiming 
under  him,  the  mortgagor  is  considered 
as  owner  of  the  estate  mortgaged,  so  long 
as  he  remains  in  possession  of  it.  Before 
entry  and  foreclosure,  the  mortgage  is 
deemed  a  pledge  or  lien  upon  the  estate, 
subject  to  which  the  legal  rights  and  rem- 
edies of  others  may  be  sought,  asserted 
and  enforced  in  the  same  manner  as  if  no 
such  mortgage  existed."  Gardner  z\  Mor- 
rison, 12  Ala.  547,  548. 

"In  equity  a  mortgage  is  regarded  as  a 
mere  security  for  a  debt;  that  while  it 
continues  a  subsisting  mortgage,  and  un- 
til foreclosure,  the  mortgagor  continues 
the  real  owner  of  the  mortgaged  prop- 
erty; and  that  in  a  court  of  law,  except  as 
to  the  mortgagee,  the  principle  is  the 
same:  also,  that  as  a  general  rule,  that 
which  is  once  a  mortgage,  continues  such 
until  the  object  be  affected.  This  doctrine 
is  declared  more  particularly  in  reference 
to  real  estate,  but  as  a  general  rule,  I  con- 
sider it  also  applicable  to  personal  prop- 
erty." Hatfield  v.  Montgomery,  2  Port. 
58,  72. 

"It  is  well  settled,  that  a  conveyance  by 
mortgage  passes  the  legal  title  to  the 
mortgagee;  unless  by  the  terms  employed, 
it  is  shown  that  it  was  not  intended  to 
have  this  eflFect,  at  least  until  after  forfei- 
ture. Duval  V.  McLoskey,  1  Ala.  708,  and 
cases  there  cited.  The  mortgagee  is  taken 
to  be  the  owner  of  the  fee,  as  against  the 
mortgagor  and  all  persons  claiming  under 
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him;  and  as  the  right  of  possession  fol- 
lows the  right  of  property,  if  there  be  no 
stipulation  to  restrain  it,  he  is  entitled  to 
possession  before  condition  broken,  and 
is  liable  to  be  dispossessed  only  by  per- 
formance of  the  condition."  Gardner  v, 
Morrison,  12  Ala.  547,  548. 

§  68.  Estates  and  Interests  of  Parties. 

§  69.  Under  Mortgages  in  General. 

See  ante,  "Title  of  Mortgagor,"  §  67. 

Generally. — "A  mortgage  of  chattels 
passes  the  legal  title  to  the  mortgagee, 
and  if  he  assigns  the  mortgage  debt,  with- 
out an  assignment  of  the  mortgage,  the 
legal  title  remains  in  him."  Fulgham  v. 
Morris,  75  Ala.  245,  247. 

"By  the  mortgage,  the  legal  estate,  as 
between  the  mortgagor  and  mortgagee,  is 
vested  in  the  latter,  and  he  has  the  right 
to  recover  the  possession  of  the  property, 
for  the  purpose  of  subjecting  it  to  the 
payment  of  his  debt,  and  he  may  proceed 
either  at  law  or  by  bill  in  equity."  Hop- 
kins V.  Thompson,  2  Port.  433,  435. 

"There  can  be  no  legal  mortgage  of 
chattels,  without  a  transfer  of  the  legal 
title  to  the  mortgagee,  such  as  will  be- 
come absolute  on  default.  Such  a  mort- 
gage is  something  more  than  a  mere  lien, 
or  security.  It  is  rather  in  the  nature  of 
a  conditional  sale,  and  operates  to  trans- 
fer such  a  legal  title  to  the  mortgagee, 
that  to  be  divested  the  condition  must  be 
discharged  in  full.  Jones'  Chat.  Mortg., 
§§  1,  9.  It  differs  from  a  mere  pledge,  in 
which  the  possession  is  parted  with,  and 
the  title  retained."  Jackson,  etc.,  Co.  v. 
Rutherford,  73  Ala.  155,  157. 

A  mortgagee  of  personal  property  holds 
it  in  trust  for  the  payment  of  the  mort- 
gage debt.  Askew  Bros,  v,  Steiner,  76 
Ala.  218. 

A,  who  had  a  mule,  executed  to  B  a 
written  instrument  acknowledging  the  re- 
ceipt from  B  of  a  given  sum  of  money  in 
full  payment  for  the  mule,  and  providing 
that,  if  A  paid  said  sum  of  money  and 
costs  to  B  by  a  given  date,  then  the  mule 
was  to  belong  to  A,  otherwise  the  instru- 
ment was  to  remain  in  full  force  and 
effect.  B  permitted  A  to  remain  in  pos- 
session. Held,  that  the  effect  of  the  in- 
strument was  to  pass  title  to  B,  subject 
to  be  devested  on  payment  of  the  speci- 
fied sum,  and  until  then  B  was  entitled  to 


possession.    Scott  v.  Hodges,  62  Ala.  337. 

Unplanted  Crops— Doctrine  before  the 
Statutes. — Before  the  statutes  on  the  sub- 
ject were  passed,  it  was  held  that  a  mort- 
gage on  a  crop  to  be  planted  in  the  fu- 
ture does  not  transfer  the  legal  title,  but 
merely  creates  an  equitable  lien,  which 
takes  effect  when  the  property  comes  into 
existence.  Rees  v.  Coats,  65  Ala.  256; 
Grant  v.  Steiner,  65  Ala.  499;  Elmore  v, 
Simon,  67  Ala.  526;  Seay  v.  McCormick, 
68  Ala.  549;  Collier  v,  Faulk,  69  Ala.  58; 
Wilkinson  v.  Ketler,  69  Ala.  435;  Colum- 
bus Iron-Works  Co.  v,  Renfro,  71  Ala. 
577;  Bush  v.  Garner,  73  Ala.  162;  Varnum 
V.  State,  78  Ala.  28;  Leslie  v.  Hinson,  83 
Ala.  266,  3  So.  443;  Whittleshoffer  v. 
Strauss,  83  Ala.  517,  3  So.  524;  Wetzler  r. 
Kelly,  83  Ala.  440,  3  So.  747;  Patapsco 
Guano  Co.  v.  Ballard,  107  Ala.  710,  19  So. 
777;  Booker  v.  Jones,  55  Ala.  266,  cited  in 
note  in  19  L.  R.  A.,  N.  S.,  911;  Hurst  v. 
Bell  &  Co.,  72  Ala.  336,  cited  in  note  in  19 
L.  R.  A.,  N.  S.,  911;  Marks  v.  Robinson, 
82  Ala.  69,  2  So.  292;  Mayer  &  Co.  v.  Tay- 
lor &  Co.,  69  Ala.  403. 

SanM— After  the  Statutes.— "It  was  the 
settled  doctrine  in  this  court  that  a  mort- 
gage of  an  unplanted  crop  did  not  pass  to 
the  mortgagee  a  legal  title  to  the  crop  as 
it  was  planted,  or  as  it  came  into  exist- 
ence, on  which  he  could  maintain  detinue 
for  the  recovery  of  the  crop,  or  other  le- 
gal remedies  for  its  conversion  or  tortious 
taking.  3  Brick  Dig.,  p.  661,  §§  399,  400. 
The  rule  is  modified  and  changed  by  the 
act  of  the  general  assembly  of  February 
23,  1889  (Pamph.  Acts  1888-89,  p.  45),  by 
which  mortgages  of  an  unplanted  crop,  if 
executed  on  or  after  the  1st  day  of  Janu- 
ary, pass  the  legal  title  to  the  mortgagee. 
The  mortgage  under  which  the  appellees 
deduce  title  to  the  cotton  in  controversy, 
having  been  executed  subsequent  to  the 
1st  day  of  January,  passed  to  the  appellees 
a  legal  title  to  the  crops  grown  by  the 
mortgagor.  There  was  no  necessity  that 
after  the  crops  came  into  existence  the 
mortgagor  should  have  done  any  new  act 
aflfirmatory  of  the  mortgage,  and  for  the 
purpose  of  eflFectuating  it.  Such  acts 
were,  prior  to  the  statute,  necessary  to 
convert  the  equity  the  mortgage  created 
into  a  legal  interest  and  title.  The  stat- 
ute intervenes,  and  converts  the  mortgage 
into  a  legal  title  from  the  moment  of  its 
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execution,  as  if  it  were  a  mortgage  of  a 
crop  planted.  Hooper  v,  Payne,  94  Ala. 
223,  10  So.  431."  Keyser  v.  Maas,  111  Ala. 
390,  21  So.  346,  348. 

"Under  the  present  statute  (Code,  § 
1064),  the  mortgage  of  an  unplanted  crop, 
executed  on  or  after  the  1st  day  of  Jan- 
uary of  the  year  in  which  such  crops  are 
grown,  conveys  the  legal  title  thereto,  as 
if  such  crops  had  already  been  planted. 
Prior  to  the  adoption  of  that  section,  the 
statute  (Acts  1886-87,  p.  150;  Code,  § 
4141)  provided  that  the  trial  of  the  right 
of  property  should  include  any  person 
who  held  a  lien  or  equitable  title  to  such 
property,  and  a  mortgagee  of  an  un- 
planted crop,  had  such  title  as  authorized 
him  to  interpose  a  claim  to,  and  try  his 
right  thereto,  as  though  he  owned  the  le- 
gal title.*'  Shows  V.  Brantley,  127  Ala. 
352,  28  So.  716. 

By  the  express  provisions  of  Code  1896, 
§  1064,  a  mortgage  of  unplanted  crops, 
made  on  or  after  January  1st  of  the  year 
in  which  they  are  to  be  grown,  conveys 
the  legal  title.  Gaston  v,  Marengo  Imp. 
Co.,  36  So.  738,  139  Ala.  465;  Woods  v. 
Rose,  135  Ala.  297,  33  So.  41;  Shows  v, 
Brantley,  127  Ala.  352,  28  So.  716;  Keyser 
V,  Maas,  111  Ala.  390,  21  So.  346,  348. 

A  mortgage  of  an  unplanted  crop  exe- 
cuted before  January  1st  of  the  year  in 
which  the  crop  is  grown  conveys  only  an 
equity  which  clothes  the  mortgagee  with 
the  right  to  sue  on  the  case  in  his  own 
name  one  who  sells  the  crop,  and  receives 
and  conveys  the  proceeds.  Clemmons, 
Powers  &  Co.  v.  Metcalf,  171  Ala.  101,  54 
So,  208. 

Though,  under  Act  Feb.  23,  1889, 
mortgages  of  an  unplanted  crop,  if  exe- 
cuted on  or  after  January  1st,  pass  the 
legal  title  to  the  mortgagee,  they  cover 
only  the  mortgagor's  interest,  and  not 
that  of  a  tenant  in  common  of  the  crop. 
Keyser  v.  Maas,  21  So.  346,  111  Ala.  390, 
See  ante,  "Crops,"  §  9;  "Title  or  Interest 
of  Mortgagor,"  §  11. 

(D)  LIEN  AND  PRIORITY. 
§  70.  Waiver  or  Loss  of  Lien. 

Sec  post,  "Right  of  Mortgagor  to  Sell 
and  Convey,"  §  129. 

Waiver. — A  slave,  under  mortgage  duly 
recorded,  was  sold  on  execution  against 
the  mortgagor.    The  mortgagee  was  pres- 


ent at  the  sale,  but  did  not  disclose  his 
claim.  Held,  that  the  mortgagee  did  not, 
by  ^is  silence,  waive  his  rights.  Steele  v. 
Adams,  21  Ala.  534.  See  post,  "In  Gen- 
eral," §  162  (1). 

Effect  of  Attachment.— The  fact  that 
unsecured  creditors  of  the  mortgagor 
have  attached  and  sold  the  mortgaged 
personal  property  does  not  defeat  the 
paramount  lien  of  the  mortgage,  so 
as  to  prevent  the  appointment  of  a 
ceiver  on  the  application  of  the  mort- 
gagee, to  take  charge  of  the  property,  not- 
withstanding its  sale  under  attachment. 
Cooper  V.  Berney  Nat.  Bank,  99  Ala.  119, 
11  So.  760.  See,  generally,  the  title  AT- 
TACHMENT. 

§  71.  Priorities  of  Mortgages  in  General. 

§  71  (1)  Priority  between  Mortgages  and 
Other  Liens  or  Claims  in  General 

Generally.— The  equitable  title  of  a 
mortgagee  to  the  mortgaged  property  will 
be  protected  in  equity  against  all  persons 
other  than  bona  fide  purchasers  without 
notice.  Electric  Lighting  Co.  v.  Rust,  23 
So.  751,  117  Ala.  680. 

Judgment  for  Damages.— The  lien 
given  by  Acts  1880-81,  p.  260,  providing 
that  the  judgment  obtained  for  damages 
caused  by  stock  running  at  large  shall  be 
lien  on  the  stock  causing  such  injury  is 
not  superior  to  a  prior  recorded  chattel 
mortgage  oq  the  stock.  Lehman  v.  Fer- 
rell,  71  Ala.  458. 

Liveryman's  or  Agister's  Lien. — The 
lien  of  a  valid  chattel  mortgage  on  ani- 
mals is  superior  to  a  subsequent  livery- 
man's or  agister's  lien.  Chapman  v.  First 
Nat.  Bank,  98  Ala.  528,  13  So.  764,  cited  in 
note  in  12  L.  R.  A.,  N.  S.,  311. 

Services  of  Stallion. — A  person  can  not 
acquire  a  lien  on  a  mare,  for  the  service 
of  a  stallion,  which  is  superior  to  a  prior 
duly-recorded  mortgage  on  such  animal 
for  the  purchase  money,  where  the  mort- 
gagee in  no  way  authorizes  the  owner  to 
place  the  animal  under  such  lien.  Mayfield 
V.  Spiva,  100  Ala.  223,  14  So.  47. 

§  71  (2)  Priorities  between  Mortgages. 

"It  is  clear  that  the  mortgagor,  as 
against  all  persons  but  the  mortgagee  and 
those  claiming  under  him,  is  regarded  as 
the  owner  of  the  mortgaged  property, 
and  may  mortgage  it  a  second  time  or 
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oftener;  and  if  the  first  mortgagee  has  no 
claim  upon  it  other  than  a  satisfied 
mortgage  gives,  it  is  difficult  to  perceive 
of  any  reason,  founded  in  principle  or 
justice,  why  he  should  not  yield  it  up." 
Gardner  r.  Morrison,  12  Ala.  547,  549. 

"The  second  mortgage  acquires  the 
rights  with  which  the  mortgagor  pro- 
fesses to  invest  him,  subject,  it  is  true,  to 
the  claims  of  pre-existing  incumbrances, 
and  when  these  are  removed,  he  stands 
in  the  same  predicament,  not  only  as  be- 
tween the  mortgagor  and  himself,  but 
as  it  respects  all  other  persons,  as  if  they 
had  never  existed."  Gardner  v,  Morrison, 
12  Ala.  547,  549.  See  ante,  "Title  of 
Mortgagor,"  §  67. 

The  lien  of  a  mortgage  covering  the 
interest  of  the  mortgagor  in  crops  raised 
in  a  certain  year  on  land  rented  by  him 
is  prior  to  the  lien  of  a  subsequent  mort- 
gage, given  by  a  minor  son  of  the  mort- 
gagor, without  the  consent  or  ratification 
of  his  father,  on  a  crop  which  he  assisted 
in  raising  in  the  same  year  on  the  same 
land.  Cobb  v,  Daniel,  105  Ala.  335,  16 
So.  882. 

§  71  (3)  Priority  between  Mortgage  and 
Landlord's  Lien. 

See,  generally,  the  title  LANDLORD 
AND  TENANT. 

Priority  of  Landlord's  Lien. — A  land- 
lord's claim  on  a  crop  for  rent  is  superior 
to  that  of  a  mortgagee  of  the  tenant. 
Beall  V,  James  Folmar  Sons  &  Co.,  26 
So.  1,   122  Ala.  414. 

Where  a  firm  was  induced  to  make  ad- 
vances to  a  tenant  at  the  request  of  the 
landlord,  who  became  liable  for  the  ad- 
vances at  or  before  the  time  when  they 
were  made,  the  landlord's  lien  for  such 
advances,  on  the  crop  grown  on  the 
rented  lands,  was  superior  to  a  chattel 
mortgage  on  the  crop  executed  by  the 
tenant  to  a  third  person.  Dowling  v.  Wall, 
21  So.  948,  114  Ala.  58. 

Code,  §  2703,  gives  a  landlord  a  crop 
lien  paramount  to  all  other  liens.  A  pur- 
chaser of  land  agreed  with  the  vendor 
that  on  default  the  contract  should  cease, 
and  he  should  become  the  vendor's  ten- 
ant for  the  year  beginning  on  the  1st  of 
January  immediately  preceding  the  de- 
fault. Prior  to  the  purchaser's  default, 
he     had     executed     a    chattel    mortgage 


on  his  crops.  Held,  in  the  absence  of 
waiver  or  estoppel,  that  the  mortgagee 
was  not  an  innocent  purchaser,  so  as  to 
render  his  lien  superior  to  that  of  the 
vendor  as  landlord.  British  &  A.  Mortg. 
Co.  V,  Cody,  33  So.  832,  135  Ala.  622. 

Where  land  is  sold  on  the  agreement 
that,  on  failure  of  the  grantee  to  pay  the 
purchase-price  note  when  due,  he  shall 
become  a  tenant  of  the  grantor,  and  lia- 
ble for  a  certain  sum  for  rent,  on  nonpay- 
ment of  the  note,  the  lien  of  the  grantor 
on  the  crops,  as  landlord  is  superior  to 
that  of  a  mortgagee  advancing  money 
thereon,  under  the  belief  that  the  grantee 
is  the  owner  of  the  land,  there  being  no 
question  of  estoppel  or  waiver.  Waite  r. 
Corbin,  109  Ala.  154,  19  So.  505. 

Where  a  bale  of  cotton  in  controversy 
was  raised  by  defendant  and  K.  under  a 
cropper's  contract  of  hire,  within  Code 
1896,  §  2712,  providing  that  where  one 
party  furnishes  the  land  and  team  to  cul- 
tivate it  and  other  furnishes  the  labor, 
with  stipulations  to  divide  the  crop  for 
the  value  of  the  portion  thereof  to  which 
he  is  entitled,  etc.,  defendant  had  a  lien 
on  such  cotton,  of  the  same  force  and  ef- 
fect as  a  landlord's  lien,  which  was  su- 
perior to  that  of  a  mortgage  executed  by 
K.  on  all  the  crops  grown  by  or  for  him, 
as  provided  by  §§  2703,  2712.  Amos  v, 
Garvin  (Ala.),  39  So.  990. 

A  buyer  of  a  tenant's  business  and  mer- 
chandise on  the  rented  premises  gave,  for 
part  of  the  price,  a  note  to  the  landlord 
for  $500  for  back  rent.  The  note  was 
not  paid,  when  the  buyer  sold  the  busi- 
ness and  the  merchandise  to  a  third  per- 
son. Under  an  arrangement  between  the 
buyer,  third  person,  and  landlord,  the 
third  person  gave  his  note  to  the  land- 
lord for  $500,  and  on  the  next  day  the 
third  person  gave  a  mortgage  to  Secure 
the  price  for  the  business  and  stock.  The 
property  always  enjoyed  the  protection 
of  the  landlord's  building  from  the  time 
of  the  first  renting  until  the  last.  Held, 
that  the  lien  of  the  landlord  for  the  back 
rent  was  superior  to  the  mortgage.  Gil- 
lespie V.  McCleskey,  49  So.  362,  160  Ala. 
289. 

Mortgage  Executed  before  Landlord's 
Lien  Acquired. — B.,  who  was  in  posses- 
sion of  land  under  a  deed  from  plaintiff, 
but     who  had     not  paid     the     purchase 
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money,  which  was  a  charge  on  the  land, 
executed  to  defendant  a  mortgage  on  the 
crop  to  be  grown  that  year,  for  advances. 
After  this  was  recorded,  B.,  finding  he 
could  not  pay  plaintiff,  conveyed  the  land 
back  to  her,  she  immediately  renting  the 
land  to  him.  Held,  that  defendant's 
mortgage  was  superior  to  plaintiff's  rent 
lien.  Mecklin  v.  Deming,  111  Ala.  159,  20 
So.  507. 

Code,  §  1064,  provides  that  the  mort- 
gage of  an  unplanted  crop  made  on  or  after 
January  1st  of  the  year  in  which  it  is  to 
be  grown  conveys  the  legal  title  thereto 
as  though  already  planted.  Plaintiff  in 
detinue  claimed  certain  crops  under  an 
unpaid  mortgage  thereof  made  January 
4th  by  defendants,  then  owners  of  the 
land  on  which  they  were  to  be  raised,  and 
recorded  January  7th.  On  March  28th 
defendants  deeded  such  land  to  inter- 
vener, who  thereupon  rented  it  to  de- 
fendants, taking  their  note  for  the  rent. 
Held,  that  the  intervenor's  landlord's  lien 
on  the  crops  for  rent  was  junior  to  plain- 
tiff's mortgage,  since  he  bought  the  land 
subject  to  the  mortgage,  and  with  con- 
structive notice  thereof.  Shows  v.  Brant- 
ley, 28  So.  716,  127  Ala.  352. 

Priority  as  Affected  by  Possession  of 
Landlord. — A  mortgagee  of  an  unplanted 
crop  of  cotton  on  leased  premises  had  the 
legal  title  to  a  bale  of  cotton  harvested 
from  such  crop  and  sold  by  the  tenant 
and  removed  from  the  premises,  as 
against  the  landlord,  who  never  had  pos- 
session, either  actual  or  constructive,  of 
the  bale  of  cotton.  Mutual  Warehouse 
Co.  V.  Hamilton,  171  Ala.  82,  55  So.  IIG. 

Where  a  landlord,  by  reason  *of  the  fact 
that  he  never  had  actual  or  constructive 
possession  of  a  bale  of  cotton  removed 
by  the  tenant  from  the  demised  premises, 
had  n'o  lien  on  such  property  for  the  rent, 
that  the  agent  of  a  mortgagee  of  the  crop 
sent  the  proceeds  of  the  bale  of  cotton  to 
the  landlord  did  not  defeat  the  mort- 
gagee's right  thereto.  Mutual  Warehouse 
Co.  V,  Hamilton,  171  Ala.  82,  55  So.  116. 
See  post,  "Priority  as  Affected  hy  Pos- 
session," §  75. 
§  72.  Mortgagee  as  Bona  Fide  Purchaser. 

See  post,  "Subsequent  Bona  Fide  Pur- 
chasers or  Mortgagees,"  §  85. 

Mortgage  for  Antecedent  Debt— When 
a  mortgage  is  taken  as  a  security  for  the 


payment  of  an  antecedent  debt  due  from 
the  mortgagor  to  the  mortgagee,  the  lat- 
ter does  not  occupy  the  position  of  a 
bona  fide  purchaser  without  notice,  but 
is  affected  with  all  the  equities  binding  on 
the  mortgagor  himself.  Gafford  v. 
Stearns,  51  Ala.  434,  cited  in  note  in  33 
L.  R.  A.  306. 

Mortgage  Extending  Time  of  Pajrment. 
— A  creditor,  definitely  extending  the  time 
for  the  payment  of  a  debt  in  consideration 
of  the  debtor  giving  a  note  and  chattel 
mortgage,  without  having  notice  of  a 
third  person's  lien  on  the  property  mort- 
gaged, is  a  bona  fide  purchaser,  and  his 
title  is  good  as  against  the  lien  claimant 
Snellgrove  v,  Evans,  40  So.  567,  145  Ala. 
600. 

§  73.    Priority  of  Mortgage  or  Lien  for 
Price  of  Property  Mortgaged. 

The  lien  of  a  mortgage  given  to  secure 
antecedent  debts  upon  crops  yet  to  be 
raised  is  superior  to  that  of  a  note  pay- 
able in  cotton,  given  by  the  mortgagor 
for  the  unpaid  purchase  money  on  the 
land  on  which  they  are  raised,  though  it 
be  called  rent,  and  has  been  assigned  to 
his  landlord.  Hamilton  r.  Maas,  77  Ala. 
283. 

§  7i.  Priority  as  Affected  by  Provisions 
of  Mortgage  or  by  Agreement 
A  mortgage  of  an  unplanted  crop  was 
executed  and  recorded  before  January  1st 
of  the  year  in  which  the  crop  was  to  be 
grown.  The  mortgagor  subsequently  and 
before  January  1st  mortgaged  the  same 
crop  to  another  person,  and  subsequently 
the  second  mortgagee  purchased  the  crop 
from  the  grower  and  applied  the  proceeds 
of  a  resale  to  the  payment  of  his  claim. 
The  second  mortgagee  informed  the  first 
mortgagee  that  he  had  taken  a  mortgage 
on  the  crop,  and  that  he  had  furnished 
the  money  to  the  mortgagor  with  which 
to  make  the  crop,  but  the  first  mortgagee 
said  nothing  about  his  mortgage.  Subse- 
quent to  the  execution  of  the  second 
mortgage,  the  first  mortgagee  attempted 
to  induce  the  second  mortgagee  to  take 
up  the  claim  of  the  first  mortgagee 
against  the  mortgagor,  but  said  nothing 
about  the  mortgage.  Held,  that  the  first 
mortgagee  did  not  waive  his  right  to  rely 
on  his  mortgage  as  against  the  second 
mortgagee;  "a  waiver"  being  a  voluntary 
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and  intentional  abandonment  or  relin- 
quishment of  a  known  legal  right.  Ckm- 
mons,  Powers  &  Co.  v,  Metcalf.  171  Ala. 
101,  54  So.  208. 

Nor  was  the  first  mortgage  estopped  by 
misrepresentations  from  relying  on  his 
mortgage  because  it  was  not  shown  that 
the  first  mortgagee  had  made  any  repre- 
sentation to  the  second  mortgagee,  or 
thai  he  disregarded  any  duty  owed  by 
him  to  the  second  mortgagee,  or  that  the 
second  mortgagee  changed  his  position  on 
the  faith  of  any  reprc=eritdtijn  by  the 
fust  mortgagee.  Clemnions,  etc.,  C^..  v, 
Metcalf,   171   Ala.   101,  34   So.  208. 

A  stipulation  in  a  contract  for  the  sale 
of  land  that  the  vendee  is  to  pay  a  certain 
sum  as  rent  in  case  of  failure  to  pay  the 
notes  given  for  the  price  at  maturity,  and 
that  the  relation  of  landlord  and  tenant 
shall  exist,  with  all  rights  and  remedies 
to  enforce  the  collection  thereof,  is  in 
the  nature  of  a  forfeiture  reserved  for  the 
benefit  of  the  vendor,  and,  if  waived  by 
him,  a  mortgage  of  the  crop,  which  would 
otherwise  be  subject  to  a  lien  for  rent,  is 
superior  to  the  title  of  a  subsequent  pur- 
chaser of  such  crop.  E.  Rose  &  Co.  v. 
Woods   (.^a.),  39  So.  581. 

§  75.   Priority  as  Affected  by  Possession. 

See  ante,  "Priority  between  Mortgage 
and  Landlord's  Lien,"  §  71  (3). 

A  subsequent  delivery  of  crops  to  one 
to  whom  they  had  been  mortgaged  be- 
fore planted  vests  in  him  a  title  superior 
to  that  of  one  to  whom  they  were  mort- 
gaged while  growing.  Stern  v,  Simpson, 
62  Ala.  194. 

Code  1886,  §  1818,  provides  that  all 
loans  of  personal  property,  not  in  writ- 
ing, shall  vest  an  absolute  estate  in  the 
possessor,  after  three  years,  as  to  pur- 
chasers and  creditors  of  such  possessor. 
Held,  that  a  mortgage  is  a  purchaser 
within  the  statute  where  the  mortgagor 
had  been  left  in  possession  of  a  piano  by 
her  daughter  for  more  than  four  years, 
and  had  used  and  mortgaged  same  as  part 
of  the  furniture  of  her  boarding  house. 
Carr  v.  Lester,  90  Ala.  349,  8  So.  35. 

Mortgagees,  who  did  not  take  mort- 
gage in  reliance  upon  any  knowledge  of 
mortgagor's  possession  except  v.-hat  he 
told  them  about,  can  not  claim  that  a 
prior  sale  of  the  mortgaged  property  by 
the  mortgagor  was  invalid  because  he  was 


left  in  possession.    Shaw  &  Shaw  v,  Cleve- 
land, 3  Ala.  App.  333,  59  So.  531. 

§  76.  Priority  of  Record. 

See  post,  "In  General."  §  82  (1). 

Under  Code  1907,  §  3386,  providing  that 
conveyances  of  personalty  to  secure  debts 
are  inoperative  as  against  creditors  and 
purchasers  without  notice  until  recorded, 
a  chattel  mortgage  taken  after  a  prior  un- 
recorded mortgage  is  superior  to  the 
prior  mortgage,  though  recorded  after  the 
record  of  the  first  mortgage.  Williams  v. 
White,  51  So.  559,  165  Ala.  336. 

"The  registration  of  the  mortgage  sub- 
sequently made  by  plaintiffs  was  not  no- 
tice to  defendant.  The  record  has  no  re- 
trospective effect.  1  Jones,  Mortg., 
§  562."  Simpson  v.  Hinson,  88  Ala.  527, 
7   So.  264,   266. 

"The  law  does  not  charge  the  plaintiff 
with  constructive  notice  of  claimant's 
mortgage  whch  was  filed  subsequent  to 
his.  All  he  had  to  do  was  to  see  that  the 
record  was  clear  when  he  filed  his.  He 
did  not  have  to  watch  the  records,  after 
that,  for  mortgages  subsequently  filed. 
Pitts  V,  American,  etc.,  Land-Mortg.  Co., 
123  Ala.  469,  26  So.  286."  Nolen  v.  Far- 
row, 154  Ala.  269,  45  So.  183. 

One  who  takes  a  chattel  mortgage  to 
secure  the  repayment  of  money  presently 
paid  by  him  for  the  mortgagor,  and  who 
duly  records  the  same,  has  a  right  to  the 
goods  mortgaged,  superior  to  that  of  the 
holder  of  a  prior  unrecorded  mortgage, 
of  which  he  has  no  notice,  actual  or  con- 
structive. Patterson  v,  Irvin,  38  So.  121, 
142  Ala.  401. 

§  77.  Notice  Affecting  Priority. 

§  78. In  General. 

In  an  action  for  conversion  of  certain 
property  which  defendant  claimed  under 
a  mortgage  and  which  plaintiff  claimed 
under  a  prior  mortgage,  plaintiff  was  not 
entitled  to  recover  unless  defendant  had 
notice  of  the  prior  mortgage  when  his 
rights  accrued,  even  though  he  had  knowl- 
edge at  the  time  of  the  alleged  conversion. 
Grimmer  v.  Nolen,  40  So.  97,  146  Ala.  466. 

§  79. Actual  Notice. 

See  post,  "Effect  of  Actual  Notice," 
§  86. 

Effect  of  Actual  Notice.— Actual  notice 
of  a  chattel  mortgage  is  the  equivalent  of 
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constructive  notice  of  it  afforded  by  reg- 
istration of  it  in  the  proper  office.  Poly- 
tinsky  v,  M.  F.  Patterson  &  Son,  3  Ala. 
\pp.  302,  57  So.  130. 

A  executed  a  mortgage  on  crops  not 
yet  planted  to  B,  and  before  they  were 
planted  formed  a  partnership  with  C,  and 
the  firm  mortgaged  to  D,  who  knew  of 
the  prior  mortgage.  Held  that  the  lien 
of  B  was  paramount  to  that  of  D  on  the 
whole  crop.  Mayer  &  Co.  v,  Taylor  & 
Co.,  69  Ala.  403. 

When  the  mortgagor,  being  in  posses- 
sion before  default,  and  having  the  right 
of  possession  under  the  terms  of  the 
mortgage,  sells  the  entire  property  to  an- 
other, who  has  notice,  either  actual  or 
constructive,  of  the  mortgage,  the  pur- 
chaser acquires  only  the  interest  of  the 
mortgagor,  and  holds  subject  to  the 
mortgage.    Heflin  v.   Slay,  78  Ala.   180. 

§   80.  ConBtructivc   Notice  in   Gcn- 

eraL 

See  post,  "Possession  as  Notice,"  §  81; 
"In  General,"  §  82   (1). 

Effect. — "A  person  chargeable  with  con- 
structive notice  is  as  much  bound  thereby 
as  if  the  notice  were  actual."  Haynes  & 
Bro.  V.  Gray  &  Co.,  148  Ala.  603,  41  So. 
615. 

What  Constitutes  Sufficient  Notice. — 
"'The  particular  facts,  in  order  to  au- 
thorize the  inference  of  actual  notice,  or 
to  constitute  a  failure  to  inquire  a  sub- 
stitute for  actual  notice,  must  at  least 
suggest  the  probability  of  an  adverse  in- 
terest or  right — must  be  of  such  kind  and 
amount  as  would  excite  in  the  mind  of  a 
prudent  man  a  reasonable  apprehension  of 
the  existence  of  some  antagonistic  incum- 
brance or  claim.*  Simpson,  v,  Hinson,  88 
Ala.  527,  7  So.  264."  Alabama  Machinery, 
etc.,  Co.  V,  Bank,  1  Ala.  App.  461,  55  So. 
438,  439. 

"There  is  no  rule  of  law  making  in- 
formation of  the  existence  of  a  personal 
liability  for  the  purchase  price  of  prop- 
erty constructive  notice  of  a  secret,  unre- 
corded contract  reserving  title  to  it.  Bell 
V,  Tyson,  74  Ala.  353;  Wilkinson  v,  Ket- 
ler,  69  Ala.  435."  Alabama  Machinery, 
etc.,  Co.  V.  Bank,  1  Ala.  App.  461,  55  So. 
438,  439. 

One  taking  a  chattel  mortgage  is 
chargeable  with  notice  that  the  mort- 
gagor had  bought  the  mortgaged  article 


by  an  unfiled  contract,  providing  that,  till 
paid  for,  the  title  should  remain  in  the 
seller,  only  if  he  had  actual  notice  thereof, 
though  he  knew  of  facts  which,  if  pur- 
sued, would  have  resulted  in  discovery 
thereof.  Forbes  Piano  Co.  v,  Reynolds, 
1   Ala.   App.   501,  56  So.  270. 

A  buyer  of  chattels  covered  by  a  mort- 
gage, not  recorded  until  more  than  three 
years  after  the  purchase,  is  not  charge- 
able with  constructive  notice.  Teat  v. 
Chapman  &  Co.,  1  Ala.  App.  491,  56  So. 
267. 

Knowledge  of  the  existence  of  a  debt 
for  unpaid  purchase  money  of  land  does 
not  affect  a  purchaser  of  cotton  grown 
thereon  with  notice  of  an  unrecorded 
mortgage  to  secure  said  purchase  money. 
Bell  V.  Tyson,  74  Ala.  353. 

Where  the  one  in  possession  of  a  chat- 
tel notified  a  bank  that  he  had  not  en- 
tirely paid  for  it,  but  did  not  suggest  that 
the  seller  had  retained  a  lien,  the  bank 
did  not  have  such  constructive  notice  of 
the  seller's  retention  of  title  as  to  put  it 
on  inquiry  and  avoid  a  chattel  mortgage 
taken  on  the  same  chattel.  Alabama  Ma- 
chinery &  Supply  Co.  V.  Bank  ^f  Camden, 
55  So.  438,  1  Ala.  App.  461. 

S.  mortgaged  his  crop  to  plaintiffs,  but 
the  deed  was  not  recorded  until  he  had 
executed  another  mortgage  to  defendant. 
Defendant,  before  taking  his  mortgage, 
inquired  of  S.  whether  plaintiffs  did  not 
hold  a  mortgage  against  him,  and  was  in- 
formed that  they  did,  but  that  it  was  on 
other  property,  and  did  not  include  the 
crop.  Held,  that  the  information  was  not 
sufficient  to  put  defendant  on  inquiry  as 
to  what  was  included  in  the  prior  mort- 
gage. Simpson  v.  Hinson,  88  Ala.  527,  7 
So.  264. 
§  81. Possession  as  Notice. 

See  ante,  "Priority  as  Affected  by  Pos- 
session," §  75;  "Constructive  Notice  in 
General,"  §  80. 

Where,  at  the  time  a  chattel  mortgage 
was  given,  the  property  was  in  possession 
of  another  than  the  mortgagor,  this  fact 
was  sufficient  to  put  the  mortgagee  on  in- 
quiry and  render  its  claim  inferior  to  that 
of  the  person  in  possession  claiming  un- 
der a  contract  executed  prior  to  the 
mortgage.  Wood  v.  West  Pratt  Coal  Co., 
40   So.   959,  146   Ala.   479. 
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§  88. Record  of  Mortgage  as  Notice. 

§  88  (1)  In  GeneraL 

See  ante,  "Constructive  Notice  in  Gen- 
eral," §  80. 

Generally. — The  proper  recordation  of 
a  chattel  mortgage  operates  as  construc- 
tive notice  of  its  existence.  Pilcher  v. 
Smith,  4  Ala.  App.  444,  58  So.  672,  674. 

The  recording  in  the  proper  office,  of  a 
conveyance  of  personal  property  to  secure 
debts  as  to  provide  indemnity,  operates 
as  notice  of  its  contents.  Johnson  r.  Wil- 
son &  Co.,  137  Ala.  468,  34  So.  392,  393; 
Haynes  &  Bro.  v.  Gray  &  Co.,  148  Ala. 
663,  41  So.  615. 

"We  have  held  that  the  due  registration 
of  a  mortgage  on  personal  property  is 
constructive  notice  to  those  who  deal 
with  the  property,  as  binding  on  them  as 
actual  notice  would  be."  Chapman  v. 
First  Nat.  Bank,  98  Ala.  528,  13  So.  764, 
765. 

Registration  of  a  chattel  mortgage  is 
constructive  notice  to  a  subsequent  pur- 
chaser of  the  mortgaged  property  under 
an  execution.  Howard  v.  Deens,  39  So. 
346,  143  Ala.  423. 

If  otherwise  efficacious  as  the  basis  of 
constructive  notice  to  purchasers,  the  sea- 
sonable record  of  a  chattel  mortgage  im- 
putes such  notice  to  all  the  world  of  the 
lien  of  the  mortgage.  Stickney  v.  Dun- 
away  &  Lambert,  53  So.  770,  169  Ala.  464. 

Registration  under  Code  1886,  §  1814, 
providing  that  mortgages  of  personal 
property  are  inoperative  against  pur- 
chasers without  notice  until  recorded,  is 
notice  to  all  the  world,  including  subpur- 
chasers. Chadwick  v,  Russell,  23  So.  524, 
117  Ala.  290. 

Code  1896,  §  991  (Code  1886,  §  1797), 
making  the  recording  of  a  conveyance  of 
property  in  the  proper  office  notice  of  its 
contents,  applies  to  a  mortgage  which 
conveys  only  an  equitable  title  to  per- 
sonal property.  Truss  v,  Harvey,  24  So. 
927,  120  Ala.  636.  See  ante,  "Equitable 
Mortgage."  §  20. 

A  recorded  chattel  mortgage  has  pri- 
ority over  an  execution  issued  after  the 
registration  of  the  mortgage.  Troy  v. 
Smith,  33  Ala.  469. 

The  lien  of  a  chattel  mortgage  duly 
recorded  is  superior  to  that  of  a  purchaser 
at  execution  sale  against  the  mortgagor 
under  an  execution  issued  after  registra- 


tion of  the  mortgage.  Howard  v,  Deens, 
39  So.  346,  143  Ala.  423. 

Where  a  slave,  under  mortgage  duly 
recorded,  was  sold,  the  mortgagee  being 
present  at  the  sale,  and  not  disclosing  his 
claim,  it  was  held  that  the  registry  of  the 
mortgage  was  equivalent  to  notice.  Steele 
V.  Adams,  21  Ala.  534. 

Time  from  Which  Notice  Takes  Effect. 
— A  chattel  mortgage  takes  effect,  as 
against  subsequent  purchasers,  from  the 
date  of  its  admission  to  record.  Dawson 
V.  Higgins,  50  Ala.  49;  Williams  v.  White, 
165  Ala.  336,  51  So.  559. 

The  registration  of  a  mortgage  is  no- 
tice to  purchasers  from  the  time  it  is  de- 
posited in  the  proper  office.  Heflin  v. 
Slay,  78  Ala.  180.  See  ante,  "Sufficiency," 
§  54. 

As  Affected  by  Signature.— The  record 
of  a  chattel  mortgage  in  the  name  of  A. 
W.  Dixon  is  not  notice  that  J.  W.  Dixon 
executed  it.  Johnson  i\  Wilson  &  Co., 
34  So.  392,  137  Ala.  468.  See,  also. 
Grimmer  v.  Nolen.  146  Ala.  466,  40  So.  97. 

Where  one  William  N.  McDonald:  who 
regularly  signed  his  name  as  W.  N.  Mc- 
Donald, executed  a  chattel  mortgage, 
signing  it  "F.  H.  McDonald,"  the  record- 
ing of  the  mortgage  so  signed  was  not 
constructive  notice  to  a  subsequent  pur- 
chaser in  good  faith  of  the  mortgaged 
property  that  the  mortgage  was  executed 
by  W.  N.  McDonald.  First  Nat.  Bank  v. 
Hacoda  Mercantile  Co..  53  So.  802.  169 
Ala.  476.     See  ante,  "Signature,"  §  39. 

Error  of  Recording  Officer. — Code, 
§  1793,  relating  to  conveyances,  provides 
that  the  conveyance  is  operative  as  a 
record  from  the  day  of  delivery  to  the 
recording  officer.  Held,  that  an  error 
committed  in  recording  a  chattel  mort- 
gage in  another  than  the  name  of  the 
mortgagor  does  not  defeat  the  mort- 
gagee's lien,  as  against  third  persons. 
Seibold  v.  Rogers,  110  Ala.  438,  18  So. 
312. 

§  82  (8)    Mortgage  on  Crops. 

Mature  Crops. — Where  defendant  pur- 
chased a  portion  of  a  cotton  crop  covered 
by  a  chattel  mortgage,  and  the  cotton 
purchased  was  evidenced  by  warehouse 
receipts  issued  to  the  mortgagor,  such  re- 
ceipts and  the  registration  of  the  mort- 
gage were  sufficient  to  charge  defendant 
with    notice   that   the   cotton    had     been 
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raised  by  the  mortgagor  and  his  tenants, 
and  was  subject  to  the  lien.  D.  P.  Haynes 
&  Bro.  z\  W.  O.  Gray  &  Co.,  41  So.  615, 
U8  Ala.  663. 

Unplanted  Crops. — Recording  of  a  mort- 
gage on  future  crops  is  constructive  no- 
tice thereof.  'Woods  v.  Rose,  33  So.  41, 
135  Ala.  297. 

The  record  in  the  county  where  the 
lands  lie  of  a  mortgage  on  crops  not  yet 
planted  is  constructive  notice  to  a  pur- 
chaser of  the  crops  after  they  have  been 
gathered.     Smith  v.  Fields,  79  Ala.  335. 

The  recording  of  a  mortgage  on  an  un- 
planted crop,  executed  before  January  1st 
of  the  year  in  which  the  crop  is  grown, 
is  at  least  constructive  notice  to  a  subse- 
quent mortgagee.  Cl^mmons,  Powers  & 
Co.  V.  Metcalf,  171  Ala.  101,  54  So.  208. 

§  88.  Failure  to  File  or  Record  Mortgage. 
§  84. Effect  in  General. 

See  post,  "Effect  of  Failure  to  File  or 
Record  or  to  Renew  Filing  or  Record," 
§  116. 

Generally. — "Mortgages  of  personal 
property,  to  be  operative  against  subse- 
quent purchasers,  or  creditors  without  no- 
tice, must  be  recorded."  Bickley  v. 
Keenan  &  Co.,  60  Ala.  293,  296. 

Conveyances  of  personal  property  to 
secure  debts  are  under  the  statute,  inoper- 
ative against  creditors  and  purchasers 
without  notice  until  recorded.  Simpson 
V.  Hinson,  88  Ala.  527,  7  So.  264,  265. 

Under  the  express  terms  of  Code  1896, 
§  1009,  conveyances  of  personal  property 
given  to  secure  debts  are  inoperative 
against  creditors  and  purchasers  without 
notice  until  recorded.  Grimmer  v.  Xolen, 
40  So.  97,  146  Ala.  466;  Nolen  r.  Farrow, 
154  Ala.  269,  45  So.  183;  Johnson  v.  Wil- 
son &  Co.,  137  Ala.  468,  34  So.  392,  393; 
Morris  v.  Bank,  142  Ala.  638,  38  So.  804; 
Dixie  V.  Harrison,  163  Ala.  304,  50  So. 
284;  Couch  V,  Holmes,  151  Ala.  503,  43 
So.  858;  Malone  v.  Bedsole,  93  Ala.  41,  9 
So.  520. 

Code  1907,  §  3386  provides  that  trans- 
fers of  personalty  to  secure  debts,  etc.,  are 
inoperative  against  purchasers  without  no- 
tice until  recorded.  Hickey  v.  McDon- 
ald Bros.,  160  Ala.  300,  48  So.  1031. 

The  failure  to  record  a  c^attel  mort- 
gage as  required  by  Code  1907,  §  338G, 
operates  only  in  favor  of  purchasers  with- 
out notice  from  the  mortgage,  or  subse- 


quent creditors  without  notice.  Diamond 
Rubber  Co.  v.  Fourth  Nat.  Bank,  171  Ala. 
420,  55  So.  100. 

Under  Code,  §  2153,  no  proof  of  execu- 
tion nor  any  acknowledgment  of  a  mort- 
gage of  personal  property  being  neces- 
sary, the  absence  thereof  does  not  affect 
the  registration  as  constructive  notice, 
etc.     Bickley  v.  Keenan,  60  Ala.  203. 

A  chattel  mortgage  was  executed  in  a 
sister  state,  subject  to  the  laws  of  the 
sister  state.  A  purchaser  of  the  property 
was  not  a  bona  fide  purchaser,  and  did 
not  pay  to  the  mortgagee  the  price.  A 
third  person  acquired  title  within  less  than 
three  months  before  the  recording  of  the 
mortgage  in  the  state.  Held,  that  under 
Code  1907,  §  3386,  providing  that  convey- 
ances of  personalty  to  secure  debts  shall 
be  inoperative  until  recorded,  unless  the 
property  is  brought  into  the  state,  sub- 
ject to  the  incumbrance,  in  which  case 
three  months  are  allowed  for  the  regis- 
tration of  the  conveyance,  the  third  per- 
son acquired  title  at  his  peril.  Teat  r. 
Chapman  &  Co.,  1  Ala.  App  491,  56  So. 
267. 

§  85.  Subsequent  Bona  Fide  Pur- 
chasers or  Mortgagees. 

Who  Are  Bona  Fide  Purchasers  or 
Mortgagees. — If  an  agent,  transcending 
his  authority,  sells  the  slaves  of  his  prin- 
cipal, and  the  principal  ratifies  the  act,  the 
purchaser  is  entitled  to  hold  the  slaves, 
as  against  a  prior  unregistered  mortgage, 
of  which  he  had  no  notice  as  the  time  of 
such  ratification.  Dearing  v.  Lightfoot, 
16  Ala.  28. 

Under  St.  1828,  Clay's  Dig.,  255,  §  5,  re- 
quiring a  chattel  mortgage  to  be  recorded 
within  thirty  days  after  its  execution, 
and,  in  case  of  failure,  that  the  mortgage 
shall  be  void  as  against  creditors  and 
subsequent  purchasers  without  notice,  one 
who  takes  a  second  mortgage  as  further 
security  for  a  pre-existing  debt,  incurring 
no  new  liability  thereby,  is  not,  as  against 
the  holder  of  a  prior  unrecorded  mort- 
gage, a  mortgagee,  creditor,  or  purchaser, 
within  the  act.  Boyd  v.  Beck,  29  Ala. 
703,  cited  on  this  point  in  note  in  33  L. 
R.  A.  306. 

Under  Code  1896,  §  1009,  providing  that 
conveyances  of  personal  property  to 
secure  debts  are  inoperative  against  cred- 
itors and  purchasers  without  notice,  until 
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recorded,  where  a  debt  secured  by  mort- 
gage is  constituted  in  any  part  of  usury 
the  mortgagee  is  not  a  purchaser  without 
notice,  within  the  meaning  of  the  section. 
Morris  v.  Bank  of  Attalla,  38  So.  804,  142 
Ala.  638. 

Code  1896,  §  991,  provides  that  the  re- 
cording of  a  chattel  mortgage  operates  as 
a  notice.  Section  999  provides  that  if,  be- 
fore the  lien  is  satisfied,  the  property  is 
removed  to  another  county,  the  convey- 
ance must  be  again  recorded  within  three 
months  in  the  county  to  which  it  is  re- 
moved. Section  1009  provides  that,  if 
such  property  is  removed  to  a  different 
county  from  that  in  which  the  grantor 
resides,  the  conveyance  must  be  recorded 
in  such  county  within  three  months, 
against  creditors  or  purchasers  of  the 
grantor  without  notice.  Held,  that  the 
failure  to  record  operates  in  favor  of  im- 
mediate purchasers  and  subpurchasers. 
Williams  v.  Vining,  43  So.  744,  150  Ala. 
482. 

The  owner  of  a  horse  executed  a  mort- 
gage on  it,  which  was  not  recorded,  and 
he  was  afterwards  sent'  to  the  peniten- 
tiary. During  his  absence  his  wife,  with- 
out authority,  sold  the  horse  to  a  third 
party.  Held,  that  the  title  to  the  horse 
was  in  the  mortgagee,  since  Code  1896, 
§  1009,  providing  that  conveyances  of  per- 
sonal property  to  secure  debts  are  inopera- 
tive against  purchasers  without  notice, 
until  recorded,  etc.,  applies  only  to  pur- 
chasers from  the  owner  when  the  mort- 
gage was  executed,  or  some  one  holding 
under  him,  or  who  has  authority  to  sell. 
Couch  V.  Holmes,  43  So.  858,  151  Ala.  503. 

Code  1896,  §  1009.  provides  that  convey- 
ances of  personal  property  to  secure  debts 
are  inoperative  against  creditors  and  pur- 
chasers without  notice  until  recorded.  A 
mortgage  was  executed  to  plaintiff  to 
secure  advances,  and  covered  the  crop  to 
be  raised  by  the  mortgagor  during  a  cer- 
tain year.  At  the  time  the  mortgage  was 
filed  by  plaintiff  there  was  no  other  mort- 
gage of  record,  but  subsequently  a  prior 
mortgage  on  the  crop  was  recorded.  Held 
that,  as  against  the  prior  mortgagee,  plain- 
tiff was  entitled  to  charge  advances  made 
after  the  recording  of  the  prior  mort- 
gage. Nolen  V.  Farrow,  45  So.  183,  154 
Ala.  269. 

A    ''purchaser   without   notice,"    within 
3  Ala  Dig— 6 


Code  1907,  §  3386,  providing  that  trans- 
fers of  personalty  to  secure  debts,  etc., 
are  inoperative  against  "purchasers  with- 
out notice'*  until  recorded,  etc.,  means  a 
bona  fide  purchaser  without  notice. 
Hickey  r.  McDonald  Bros.,  48  So.  1031, 
160  Ala.  300. 

One  is  not  a  bona  fide  purchaser,  within 
Code  1907,  §  3386,  providing  that  trans- 
fers of  property  to  secure  debts,  etc.,  are 
inoperative  against  purchasers  without 
notice  until  recorded  or  if  he  knows  facts 
which  should  cause  a  prudent  man  to  in- 
vestigate, and  which,  if  followed  up, 
would  lead  to  a  defect  in  the  seller's  title. 
Hickey  r.  McDonald  Bros.,  160  Ala.  300, 
48  So.  1031.  See  ante,  "Constructive  No- 
tice in  General,"  §  80. 

Under  Code  1896,  §  1009,  providing  that 
unrecorded  conveyances  of  personal  prop- 
erty to  secure  debts  are  inoperative 
against  purchasers  without  notice,  a  buyer 
of  personal  property  in  good  faith  for 
value  and  without  notice  of  an  unrecorded 
chattel  mortgage,  given  by  his  seller  buy- 
ing the  property  from  the  original  owner 
to  secure  the  price,  acquires  title  as 
against  the  original  owner.  Dixie  v.  Har- 
rison, 50  So.  284,  163  Ala.  304. 

A  chattel  mortgage  having  been  given  to 
secure  an  indebtedness  contracted  contem- 
poraneously with  its  execution,  indebted- 
ness for  advances  to  be  made  in  che 
future,  and  the  extension  of  an  existing  in- 
debtedness, there  was  evidence  tending  to 
support  the  mortgagee's  claim  of  bona 
fide  purchaser  against  one  who  had  sold 
the  mortgaged  article  to  the  mortgagor 
by  unfiled  contract,  reserving  the  title  till 
the  purchase  money  was  paid.  Forbes 
Piano  Co.  v.  Reynolds,  1  Ala.  App.  501, 
56   So.  270. 

§  86.  Effect  of  Actual  Notice. 

See,  ante,  "Actual  Notice,"  §  79. 

Where  actual  notice  exists,  registration 
of  a  chattel  mortgage  is  not  required. 
Wilkinson  v.  King,  81  Ala.  156,  8  So.  189. 

A  purchaser  or  mortgagee  of  personal 
property,  with  knowledge  of  a  prior  un- 
recorded mortgage  thereon,  takes  subject 
to  the  lien  created  by  such  mortgage. 
Smith  V,  Zurcher,  9  Ala.  208;  Boyd  v. 
Beck,  29  Ala.  703. 

An  unregistered  mortgage  is  valid  and 
operative  against  subsequent  purchasers, 
with  notice.    The  fact  that  the  mortgage 
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was  executed  in  another  state,  whilst  the 
property  was  in  this,  can  not  affect  the 
principle.    Bearing  v.  Watkins,  16  Ala.  20. 

An  unrecorded  mortgage  is  valid  and 
operative,  notwithstanding  the  want  of 
registration,  as  against  a  plaintiff  in  ex- 
ecution who  had  actual  notice  of  it  be- 
fore he  acquired  a  lien.  Wyatt  v,  Stew- 
art, 34  Ala.  716. 

"Any  person  dealing  with  the  mort- 
gagor in  respect  to  mortgaged  property, 
without  the  consent  of  the  mortgagee, 
and  having  actual  or  constructive  notice 
of  the  mortgage,  can  not  be  deemed  an 
innocent  purchaser."  Truss  v,  Harvey, 
120  Ala.  636,  24  So.  927,  928. 
§  87.  Actions  to  Determine  and  Estab- 
lish Rights. 

Burden  of  Proof.— Code  896,  §  1009, 
provides  that  conveyances  of  personal 
property  to  secure  debts  are  inoperative 
against  creditors  and  purchasers  without 
notice  until  recorded.  Held,  that  one 
claiming  to  be  a  bona  fide  purchaser  must 
make  satisfactory  proof  of  purchase  and 
payment,  and  the  burden  is  on  the  other 
party  to  show  that  before  the  payment  the 
purchaser  had  actual  or  constructive  no- 
tice. Nolen  V.  Farrow,  45  So.  183,  154  Ala. 
269. 

The  failure  to  record  a  chattel  mort- 
gage, as  required  by  Code  1907,  §  3386, 
operates  only  in  favor  of  purchasers  with- 
out notice  from  the  mortgagor  subsequent 
to  the  execution  of  the  mortgage,  or  sub- 
sequent creditors  without  notice;  and  a 
creditor  of  the  mortgagor  has  the  bur- 
den of  proving  that  the  debt  was  con- 
tracted after  the  execution  of  the  un- 
recorded mortgage,  and  mere  proof  that  a 
mortgage  was  made  on  June  1st,  and  that 
the  claim  of  a  creditor  of  the  mortgagor 
was  on  an  account  due  June  1st,  did  not 
show  that  the  debt  was  contracted  sub- 
sequent to  the  mortgage.  Diamond  Rub- 
ber Co.  V,  Fourth  Nat.  Bank,  171  Ala. 
420,  55  So.  100. 

In  an  action  against  decedent's  gran- 
tees to  set  aside  the  transfer  of  his  prop- 
erty, and  apply  it  to  the  payment  of  a 
claim  arising  out  of  the  sale  to  plaintiffs 
by  decedent  of  a  mule,  which  plaintiffs 
were  held  to  have  converted  in  a  suit  by 
a  mortgagee  under  a  mortgage  given  by 
decedent  and  recorded  in  another  county, 
it  will  be  presumed   that  the  record  af- 


forded plaintiffs  constructive  notice  of  the 
mortgage,  in  the  absence  of  averments  of 
facts,  showing  the  contrary,  and  notwith- 
standing an  averment  of  want  of  actual 
knowledge  of  the  mortgage,  and  that  the 
animals  location  or  removal  after  the 
record  of  the  mortgage  did  not  deprive 
the  recordation  of  its  effect  as  construct- 
ive notice.  Galliland  v.  Williams  (Ala.), 
61  So.  291. 

Evidence. — Where  defendant  mortgagee 
contended  that  plaintiff,  a  subsequent 
mortgagee,  was  not  protected  by  Code 
1896,  §  1009,  as  a  bona  fide  purchaser,  for 
that  its  debt  was  tainted  with  usury,  the 
exclusion  of  evidence  offered  by  defendant 
to  prove  that  it  was  so  tainted  was  error. 
Morris  r.  Bank  of  Attalla,  38  So.  804,  142 
Ala.  638. 

Instance  of  evidence  held  to  warrant  a 
finding  that,  when  defendant  in  detinue 
bought  mortgaged  property,  he  knew  facts 
sufficient  to  put  him  upon  injury  as  to 
the  seller's  title,  which,  if  followed  up, 
would  lead  to  a  discovery  of  its  invalid- 
ity. Hickey  v.  McDonald  Bros.,  160  Ala. 
300,  48  So.  1031. 

In  an  action  against  decedent's  grantees 
to  set  aside  the  transfer  of  his  property, 
and  apply  it  to  the  payment  of  a  claim 
arising  out  of  the  sale  to  plaintiffs  by  de- 
cedent of  a  mule  which  plaintiffs  were 
held  to  have  converted  in  a  suit  by  mort- 
gagee under  a  mortgage  by  decedent  the 
adjudication  set  forth  in  the  bill  of  plain- 
tiffs' conversion  would  indicate  notice  of 
the  mortgage,  though  recorded  in  an- 
other county;  for  judgment  for  conversion 
would  not  have  been  rendered  if  plain- 
tiffs had  been  legally  without  notice  of 
the  mortgage  when  tljey  bought  the  mule. 
Galliland  v,  Williams   (Ala.),  61   So.  291. 

Instructions. — In  detinue  by  mortgagees 
against  the  mortgagor's  purchaser,  in- 
structions that  if  defendant  had  no  no- 
tice of  the  mortgage,  nor  any  information 
which  would  lead  a  reasonably  prudent 
man  to  notice  that  his  seller  had  obtained 
the  property  by  fraud,  and  that  plaintiffs 
held  a  mortgage  before  he  bought,  ver- 
dict must  be  for  defendant,  were  properly 
refused  as  authorizing  a  finding  for  de- 
fendant, unless  he  had  notice  of  the  mort- 
gage and  of  the  fraud  in  his  seller's  title, 
or  of  facts  which   would    have     led     to 
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knowledge  of  both,  whereas  notice  of 
either  fact  would  preclude  his  defense  as 
against  plaintiffs.  Hickey  v,  McDonald 
Bros.,  48  So.  1031,  160  Ala.  300. 

Questions  for  Jury.— 'Whether  the  de- 
fendant, buyer  of  mortgage  personalty, 
was  a  bona  fide  purchaser,  is  a  ques- 
tion for  the  jury.  Hickey  v,  McDonald 
Bros.,  160  Ala.  300,  48  So.  1031. 

In  a  chattel  mortgagee's  action  against 
the  mortgagor  and  his  landlord 'for  con- 
verting cotton,  where  there  was  evidence 
tending  to  discredit  the  landlord's  claim 
to  the  cotton,  tending  to  prove  that  some 
of  the  cotton  removed  and  disposed  of 
was  subject  to  the  mortgage,  and  to  show 
that  the  defendants  so  co-operated  in  the 
conversion  of  the  cotton  subject  to  the 
mortgage  as  to  render  them  jointly  liable, 
it  was  error  to  give  the  affirmative  charge 
in  favor  of  one  of  the  defendants.  Mc- 
Adams  &  Co.  v.  Smith  (Ala.),  62  So.  1000. 

IV.  RIGHTS  AND  LIABILITIES  OF 

PARTIES. 
§  88.   Possession  or  Control  of  Property. 
%  89. Before  Default  in  GeneraL 

See  post,  "Provisions  of  Mortgage," 
§  90;  "Effect  of  Possession  or  Control  by 
Mortgagor  in  General,"  §  109. 

Right  of  Mortgagee  to  Possession.^ 
Mortgagees,  in  all  cases  where  there  is  no 
language  in  the  mortgage  and  no  other 
agreement  to  restrain  or  control  it,  have 
the  right  of  immediate  possession.     Ross 

V.  Ross,  21  Ala.  322;  Dunlap  v,  Steele,  80 
Ala.  424;  Heflin  v.  Slay,  78  Ala.  180;  El- 
lington V.  Charleston,  51  Ala.  166;  Holman 
r.  Ketcham,  153  Ala.  360,  45  So.  206;  El- 
ston  V,  Roop,  32  So.  129,  133  Ala.  331. 

At  law,  the  mortgagee  of  chattels  has 
the  entire  legal  property,  with  the  right 
of  immediate  possession,  even  before  the 
law  day  of  the  mortgage,  unless  by  stipu- 
lation or  reasonable  implication  from  its 
terms  and  conditions  the  mortgagor  is  to 
remain  in  possession  until  the  law  day. 
Hardison  v.  Plummer,  44  So.  591,  152  Ala. 
619;  Boswell  v.  Carlisle,  etc.,  Co.,  70  Ala. 
244. 

A  case  is  not  taken  out  of  the  general 
principle  that  a  mortgagee  in  possession 
will  not  be  dispossessed  by  the  appoint- 
ment of  a  receiver,  because  the  property 
in  controversy  is  a  newspaper  and  print- 
ing establishment,  which  it  may  be  desir- 
able to  sell  as  an  active  business  in  ac- 


tual operation.  Rapier  v.  Gulf  City  Pa- 
per Co.,  64  Ala.  330. 

Where  a  chattel  mortgagee  obtained 
possession  of  the  mortgaged  chattels  in 
detinue  against  a  third  person,  to  which 
suit  the  mortgagor  became  a  party  as 
claimant,  the  mortgagee  was  not  a  tres- 
passer in  possession  as  against  the  holder 
of  a  subsequent  chattel  mortgage  on  the 
property.  Daniel  Bros,  v,  H.  R.  Jordan 
&  Son,  40  So.  940,  146  Ala.  229. 

When  a  creditor  procures  a  levy  to  be 
made  upon  personal  property,  conveyed 
by  mortgage  or  deed  of  trust,  previous  to 
the  law  day  of  the  deed,  the  mortgagee, 
or  cestui  que  trust,  may  file  a  bill  to  ascer- 
tain and  separate  his  interest  and  that 
which  remains  in  the  debtor,  in  conse- 
quence of  the  stipulation  that  he  shall 
remain  in  possession  until  the  breach  of 
the  condition  of  payment.  Marriott  v, 
Givens,  8  Ala.  694. 

If  the  owner  of  land,  having  contracted 
with  his  laborers  for  the  cultivation  of  a 
crop  on  shares,  by  which  a  tenancy  in 
common  in  the  crop  is  created  between 
them,  afterwards  executes  a  mortgage  for 
supplies  on  his  interest  in  the  crop,  the 
mortgagee  becomes  a  tenant  in  common 
with  the  laborers,  until  there  has  been  a 
division  of  the  crop.  Smith  v.  Rice,  56 
Ala.  417. 

§  90. Provisions  of  Mortgage. 

Effect  of  Stipulations.— The  right  to  the 
possession  of  the  mortgaged  property  is 
not  possessed  by  a  mortgagee  until  after 
default,  or  the  law  day,  where  a  stipula- 
tion in  the  mortgage  authorizes  him  to 
seize  or  take  possession  only  after  such 
date  or  event.  Elmore  v.  Simon  &  Bro., 
67   Ala.   526,   529. 

Where  the  mortgage  contains  a  stipu- 
lation authorizing  the  mortgagee  to  take 
possession  if  default  shall  be  made  in  the 
payment  of  the  secured  debt  at  maturity, 
or  if  the  property  shall  "be  levied  on**  or 
taken  possession  of  by  a  third  person, 
the  levy  of  an  attachment  on  the  prop- 
erty gives  the  mortgagee  an  immediate 
right  of  possession.  Dunlap  v.  Steele,  80 
Ala.  424. 

Where  mortgaged  property  was  sold 
for  taxes,  the  mortgagees,  under  a  clause 
in  the  mortgage  that  they  might  take  posi 
session  whenever  they  deemed  it  neces- 
sary, were  entitled  to  the  surplus  on  de- 
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mand,  though  the  ftiortgage  debt  was  not 
due;  though  Code,  §  541,  provides  that 
"any  balance  remaining  shall  be  paid  to 
the  owner  of  the  property."  McDuffee 
V.  Collins,  23  So.  45,  117  Ala.  487. 

The  parties  to  a  chattel  mortgage  may 
provide  for  possession  of  the  property 
pending  the  maturity  of  the  indebtedness 
as  they  see  fit,  and  where  a  valid  mort- 
gage on  certain  mules  provides  that  **any 
of  which  property  the  mortgagee  may, 
after  or  before  the  maturity  thereof  and 
for  the  payment  thereof,  seize  and  sell  as 
they  may  deem  best,  waiving  all  formali- 
ties," the  right  to  terminate  the  possession 
of  the  mortgagor  is  reserved  by  the  mort- 
gagee, to  be  asserted  whenever  he  de- 
sired; and  where  the  mortgagee  seizes 
the  property  the  mortgagor  is  without 
title  and  his  possession  and  right  to  pos- 
session is  lawfully  terminated.  Holman  v. 
Ketcham,  45  So.  206,  153  Ala.  360. 

A  stipulation  in  a  chattel  mortgage  that 
the  mortgagor  shall  feed  the  horse,  which 
is  the  subject  of  the  mortgage,  is  not 
sufficient  to  show  that  he  was  to  retain 
the  possession,  when  it  also  appears  that 
he  was  to  use  the  horse  in  cultivating 
lands  rented  from  the  mortgagee,  and 
that  he  has  abandoned  the  lands.  Elling- 
ton V.  Charleston,  51  Ala.  166. 

Where  the  contract  for  the  sale  of  a 
sawmill  edger  reserved  a  mortgage 
thereon  for  the  price,  reciting  that  the 
balance  should  not  be  due  until  a  certain 
number  of  logs  had  been  delivered,  the 
buyer  was  entitled  to  possession  of  the 
edger  up  to  the  delivery  of  the  last  lot 
qf  the  logs.  Hardison  v.  Plum.mer,  44  So. 
591,  152  Ala.  619. 

§  91. After  Default. 

See  ante,  "Provisions  of  Mortgage," 
§  90;  post,  "Effect  of  Possession  or  Con- 
trol by  Mortgagor  in   General,"  §   109. 

Right  of  Mortgagee  to  Possession.— 
After  default  in  the  payment  of  a  debt 
secured  by  mortgage,  the  mortgagee  has 
the  legal  title  and  the  right  of  immediate 
possession  of  chattels  conveyed  by  the 
mortgage,  authorizing  a  recovery  thereof 
by  him.  Burns  v.  Campbell,  71  Ala.  271; 
Broughton  v,  Atchison,  5^  Ala.  62,  65; 
Black  V,  Slocumb  Mule  Co.  (Ala.),  62  So. 
308. 

"Upon  default,  it  is  plain,  that  the  title 
to   the  property  at  law    became     vested 


absolutely  in  the  mortgagee,  the  only  in- 
terest remaining  in  the  mortgagor  being 
a  mere  equity  of  redemption."  Street  v. 
Sinclair,  71  Ala.  110,  114. 

"The  law  day  having  passed,  the  mort- 
gagees were  the  owners  and  entitled  to 
the  immediate  possession,  and  in  this  ca- 
pacity could  maintain  trespass."  Manning 
V.  Wells,  104  Ala.  383,  16  So.  23. 

"A  mortgagee,  whether  of  personalty  or 
of  real  property,  when  the  legal  interest 
has  been  transferred  to  him.  stands,  in 
a  court  of  law,  in  the  same  situation  as  if 
he  were  the  absolute  purchaser."  Mervine 
v.  White,  50  Ala.  388,  389. 

The  power  in  a  chattel  mortgage  given 
to  a  mortgagee  to  take  possession  and 
sell  the  property  is  a  power  coupled  with 
an  interest,  creating  a  license  in  favor  of 
the  mortgagee  which  is  irrevocable  with- 
out his  consent.  C.  H.  Gilliland  &  Son  r. 
Martin,  42  So.  7,  149  Ala.  672. 

A  power  in  a  chattel  mortgage  au- 
thorized the  mortgagee  on  default  to  take 
possession  without  process  of  law.  Held, 
that  the  mortgagee  was  entitled  to  take 
the  chattel  from  the  possession  of  the 
mortgagor's  servant,  without  the  consent 
of  the  mortgagor,  provided  he  was  not 
guilty  of  a  breach  of  the  peace.  Burns 
7'.  Campbell,  71  Ala.  271. 

An  agreement  by  a  chattel  mortgagee 
to  carry  the  mortgagor  for  a  time,  made 
on  receiving  a  partial  payment  after  ma- 
turity of  the  debt,  unsupported  by  any 
consideration,  does  not  impair  the  mort- 
gagee's right  to  possession  or  impose  a 
condition  to  his  right  to  maintain  detinue 
for  a  recovery  of  the  mortgaged  chattels. 
Black  V,  Slocumb  Mule  Co.  (Ala.),  62  So. 
308. 

Right  to  Take  Possession  by  Force.— 
The  power  given  to  a  chattel  mortgagee 
to  take  possession  of  the  mortgaged  prop- 
erty, though  an  irrevocable  power  coupled 
with  an  interest,  does  not  authorize  the 
mortgagee  to  take  such  possession,  when 
to  do  so  any  force  whatever  involving  the 
slightest  assault  or  breach  of  the  peace 
is  required.  Gilliland  &  Son  v.  Martin,  149 
Ala.  672,  42  So.  7. 

When  any  part  of  the  debt  secured  by 
a  chattel  mortgage  containing  a  power  of 
sale,  remains  unpaid,  the  mortgagee  may 
execute  the  power  by  taking  possession 
of  the   mortgaged  property,  provided  he 
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does  so  without  committing  a  breach  of 
the  peace,  or  violation  of  the  criminal 
law.     Burns  v.  Campbell,  71  Ala.  271. 

Under  a  power  in  a  chattel  mortgage 
authorizing  the  mortgagee  on  default  to 
take  possession  without  process  of  law, 
the  mortgagee  is  entitled  to  enter  on  the 
land  of  the  mortgagor,  and  to  take  the 
chattel  against  the  latter's  will,  provided 
he  is  not  guilty  of  a  breach  of  the  peace. 
Street  v.  Sinclair,  71  Ala.  110. 

A  mortgagee  of  personal  property  has 
no  right  to  take  it  out  of  the  mortgagor's 
possession,  by  force  or  threats  or  against 
his  will,  although  the  law  day  has  passed 
and  the  mortgage  contains  an  express 
power  authorizing  him  to  take  possession 
on  default  being  made  in  the  payment  of 
the  secured  debt.  Thornton  v.  Cochran, 
51  Ala.  415. 

*That  the  owner  of  personal  property 
wrongfully  withheld  may  take  possession, 
when  he  can  do  so  without  violence  or 
force,  or  a  breach  of  the  peace,  may  be 
regarded  as  settled  by  our  former  de- 
cisions; and  on  this  rule  a  mortgagee  may, 
in  like  manner,  take  possession  after  the 
law  day  of  the  mortgage,  the  title  to  the 
property  vesting  in  him  absolutely  at  law, 
leaving  nothing  in  the  mortgagor  but  an 
equity  of  redemption.  Street  v,  Sinclair, 
71  Ala.  110.  The  rule  is  subject  to  the 
limitation  that  possession  can  not  be  law- 
fully taken  against  the  objection  of  the 
party  in  possession,  unless  the  other  party 
has  title  to  or  ownership  of  the  property 
which  will  support  an  action  for  its  re- 
covery." Alabama  State  Bank  v,  Barnes, 
82  Ala.  607,  2  So.  349,  353. 

Right  as  Affected  by  Partial  Payments 
on  Mortgage.— In  the  absence  of  statute, 
the  right  of  a  mortgagee  to  take  posses- 
.sion  of  the  mortgaged  chattels  on  default 
in  payment,  as  provided  in  the  mortgage, 
is  unaffected  by  partial  payments  on  the 
mortgage.  Burns  v.  Campbell,  71  Ala. 
271. 

§  W.  Use  and  Disposition  of  Property  or 
Proceeds. 

§  93. By  Mortgagor. 

A   mortgage   of  personal    property     is 
good,  as  between  the  parties  to  it,  with- 
out any  change  of  possession.     Morrow  v. 
Turney,  35  Ala.  131. 
Abandonment      by       Mortgagor.— The 


abandonment  of  the  chattels  by  the  mort- 
gagor does  not  prejudice  the  mortgagee's 
rights.  Nelson  v.  Howison,  25  So.  211,  122 
Ala.  573. 

Injury  to  Property  Through  Negligence 
of  Mortgagor. — Where  the  mortgagor  is 
entitled  to  retain  possession  of  the  mort- 
gaged property  until  the  law  day,  he  is 
bound  to  look  after  the  property,  and  if 
a  loss  occurs  in  consequence  of  the  negli- 
gence of  any  one  in  looking  after  it  the 
loss  must  fall  on  the  mortgagor.  Ross  v, 
Ross,  21   Ala.  322. 

Rents  and  Profits. — "A  mortgagor  re- 
maining in  possession  by  the.  permission 
of  the  mortgagee  is  not  bound  to  account 
for  rents  and  profits,  although  the  security 
is  insufficient;  unless  they  are  specifically 
pledged."  Chambers  v.  Mauldin,  4  Ala. 
477,   484. 

While  slaves  conveyed  to  a  trustee,  as 
security  for  a  debt,  are  permitted  to  re- 
main with  the  grantor,  he  will  not  be  li- 
able for  their  hire;  but,  if  he  permits  tnem 
to  go  into  the  possession  of  a  third  party, 
such  party  will  be  liable  to  the  trustee  for 
their  hire,  after  demand  by  the  trustee, 
who  is  entitled  to  their  possession.  Cham- 
bers r.  Mauldin,  4  Ala.  477. 

Where  the  mortgagee  of  a  chattel  per- 
mits the  mortgagor,  who  is  the  debtor, 
to  receive  the  profits  of  the  chattel,  he 
can  not  have  an  account  against  the  per- 
sonal representatives  of  the  mortgagor 
for  moneys  received  by  him  in  his  life- 
time from  such  profits.  And  it  makes  no 
difference  that  there  was  a  special  agree- 
ment to  apply  the  profits  to  the  extin- 
guishment of  the  mortgage  debt.  Stewart 
V.  Fry,  3  Ala.  573. 

Where  a  mortgagee  of  chattels  con- 
tracts with  the  mortgagor,  who  is  also 
the  debtor,  that  the  latter  shall  receive 
the  profits  accruing  from  the  chattels,  and 
apply  such  profits  on  the  debt,  profits  re- 
ceived by  the  personal  representative  of 
the  mortgagor  after  the  mortgagor's  death 
are  not  assets  of  the  estate,  but  must  be 
accounted  for  to  the  mortgagee.  Stewart 
V.  Fry,  3  Ala.  573. 

§  94. By  Mortgagee  in  Possession. 

Taxes  on  Property. — A  mortgagee  of 
slaves  in  possession  under  a  contract  with 
ihe  mortgagor,  to  redeem  on  paying  a 
certain  sum  within  a  certain  time,  is  not 
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liable  for  the  annual  tax  on  the  slaves. 
Morrow  v,  Turney,  35  Ala.  131. 

Expenses  of  Carrying  for  Property.— 
The  rule  that  a  chattel  mortgage  in  pos- 
session is  to  be  credited  upon  an  account- 
ing with  all  reasonable  and  actual  ex- 
penses incurred  in  caring  for  the  property 
applies  only  where  the  mortgagee  holds 
possession  as  bailee  for  the  mortgagor, 
and  not  where  he  assumes  to  hold  in  his 
own  right  for  his  own  use.  Zadek  v, 
Burnett  (Ala.),  57  So.  447. 

Rents  and  Profits.— Where  the  bene- 
ficiary under  a  deed  of  trust  takes  posses- 
sion of  slaves  thereby  conveyed  for  the 
security  of  a  debt  due,  he  is  liable  to  ac- 
count for  their  hire.  Chambers  z/.  Maul- 
din,  4  Ala.  477. 

A  mortgagee  of  slaves  in  possession  is 
chargeable  with  interest  on  their  hire 
from  the  end  of  each  ^year.  Morrow  v, 
Turney,  35  Ala.  131. 

Annual  Rests.— Where  the  mortgagee 
obtains  possession  in  a  proper  way,  an- 
nual rests  are  not  to  be  made  against  him, 
especially  where  the  mortgagor  was 
largely  in  arrear,  and  no  rests  were  made 
against  him.     Morrow  v.  Turney,  35  Ala. 

131. 

Loss  of  Property.— If  the  mortgagee, 
on  the  mortgaged  debt  being  tended,  re- 
fuses to  deliver  the  property,  a  slave,  and 
he  afterwards  dies,  it  is  the  mortgagee's 
loss.    Goodman  v.  Pledger,  14  Ala.  114. 

A  mortgagee,  in  possession  of  slaves 
under  a  contract  whereby  the  mortgagor 
could  redeem  within  a  certain  time  on 
paying  a  certain  sum,  is  not  hable  for  the 
death  of  one  of  the  slaves,  in  the  absence 
of  proof  of  fraud  or  negligence.  Morrow 
V,  Turney,  35  Ala.  131. 
§  95.  Conversion  of  or  Injury  to  Prop- 
erty. 
§  96. .  By  Mortgagee  or  Trustee. 

Right  of  Action.— The  seizure  of  mort- 
gaged chattels  by  the  mortgagee  before 
default,  without  the  consent  of  the  mort- 
gagor, or  the  existence  of  any  ground 
rendering  possession  of  the  property  by 
the  mortgagee  necessary  to  preserve  his 
security,  is  wrongful,  and  gives  the  mort- 
eairor  an  immediate  right  of  action  in 
Trover.  Fields  v.  Copeland,  26  So.  491, 
121  Ala.  644. 

A  bona  fide  buyer  for  value  and  wita- 


out  notice  of  personal  property,  on  which 
there  was  an  unrecorded  chattel  mort- 
gage may  sue  the  mortgagee  for  con- 
version for  taking  possession  of  the  prop- 
erty and  converting  it  by  disposing  of  it, 
though  no  objection  was  made  to  the 
taking.  Dixie  v,  Harrison,  50  So.  284,  163 
Ala.  304. 

Persons  Liable. — A  junior  mortgagee  of 
chattels,  who  consents  to  their  sale  by 
the  mortgagor,  and  thereby  induces  a 
third  person  to  buy,  is  liable  to  the  senior 
mortgagee  for  conversion.  Henderson  v, 
Foy,  96  Ala.  205,  11  So.  441. 

H  the  sheriff  improperly  turned  over 
the  property  to  the  mortgagee  taken  in 
detinue  against  the  mortgagor,  and  *  the 
mortgagee  used  or  wasted  it,  he  would 
be  liable  as  a  joint  tortfeasor  with  the 
sheriff.  Torbert  v,  McFarland,  55  So.  311, 
172  Ala.  117. 

Where  the  holder  of  several  chattel 
mortgages  against  the  personal  property 
of  a  decedent,  in  the  possession  of  minor 
children  as  part  of  their  exemption,  some 
of  which  mortgages  were  valid  and  gave 
the  right  to  seize  and  sell  the  property, 
brought  suit  in  detinue  for  the  property 
without  joining  the  children,  and  seized 
and  sold  it  thereunder,  he  was  not  guilty 
of  a  trespass  or  conversion.  Snead  v, 
Scott  (Ala.),  62  So.  36. 

Extent  of  Liability. — As  between  the 
first  mortgagee  and  the  second  mortgagee 
of  a  part  of  the  same  property,  the  former 
is  required  to  exercise  good  faith  and 
reasonable  diligence  in  the  assertion  and 
enforcement  of  his  rights;  but  he  will  not 
be  charged  in  equity,  at  the  suit  of  the 
latter,  with  the  value  of  property  covered 
by  his  mortgage,  which  was  lost,  de- 
stroyed, or  removed  beyond  his  reach,  by 
the  act  of  the  mortgagor,  without  fraud 
or  gross  negligence  on  his  part.  Shields 
V,  Kimbrough,  64  Ala.  504. 

Offer  to  Return  Property.— An  offer  by 
a  mortgagee  of  chattels,  after  payment  of 
the  mortgage  debt  by  the  mortgagor,  to 
return  property  which  he  had  wrongfully 
taken  before  default  under  the  mortgage, 
and  which  has  depreciated  by  use  while 
in  his  possession,  will  not  defeat  the 
mortgagor's  right  of  action  in  trover. 
Fields  V,  Copeland,  26  So.  491,  121  Ala. 
644.    See  post,  "Defense,"  §  99  (2). 

Agreement   to   Receive    Property.— An 
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agreement  by  a  mortgagor  of  chattels  to 
accept  the  return  of  property  that  had 
been  wrongfully  seized  if  in  satisfactory 
condition,  is  not  a  waiver  of  the  tort  com- 
mitted by  the  mortgagee,  unless  the  prop- 
erty is  accepted  in  pursuance  of  such 
agreement.  Fields  v.  Copeland,  26  So.  491, 
121  Ala.  644. 

§  97. By  Third  Person. 

See,  generally,  the  title  TROVER  AND 
CONVERSION. 

Acts  Constitttting  Conversioa — ^Where 
a  chattel  mortgagee  finds  the  mortgaged 
property  in  the  possession  of  defendant, 
and  demands  it,  and  defendant  replies  that 
nobody  could  get  the  property  who  did 
not  have  a  better  right,  it  constitutes  con- 
version. Mitchell  V.  Thomas,  21  So.  991, 
114  Ala.  459. 

The  purchase  of  a  part  of  a  crop  from 
a  tenant,  with  consent  of  the  landlord, 
to  whom  the  former  pays  the  proceeds 
for  rent,  is  not  a  conversion  by  the  pur- 
chaser as  against  a  mortgagee  of  the  ten- 
ant, the  landlord's  claim  being  superior 
to  the  mortgagee's.  Beall  v,  James  Fol- 
mar  Sons  &  Co.,  26  So.  1,  122  Ala.  414. 

Where,  in  an  action  of  trespass,  the 
complaint  avers  that  plaintiff  had  given 
a  mortgage  on  certain  lands  and  the 
crop  growing  thereon,  and  defendant,  with 
knowledge  of  the  mortgage  lien,  bought 
certain  of  the  crop,  and  by  moving  it 
away  deprived  the  plaintiff  of  the  oppor- 
tunity of  enforcing  his  lien,  which  unlaw- 
ful acts,  without  plaintiffs  consent,  re- 
sulted in  the  loss  of  his  lien  on  the  crops, 
it  sufficiently  states  a  cause  of  action. 
Karter  v.  Fields,  30  So.  504,  130  Ala. 
430. 

Where  a  chattel  mortgage  is  given  on 
an  unplanted  crop,  any  person  who  con- 
verts it  to  his  own  use  after  it  is  gathered, 
with  actual  or  constructive  notice  of  the 
lien,  is  liable  to  the  mortgagee  in  an  ac- 
tion on  the  case.  D.  P.  Haynes  &  Bro. 
r.  W.  O.  Gray  &  Co.,  41  So.  615,  148  Ala. 
663;  Rees  v.  Coats,  65  Ala.  256;  Smith  v. 
Fields,  79  Ala.  335,  337. 

Defenses. — Since  the  equity  of  a  chat- 
tel mortgagor  is  subject  to  execution  or 
attachment,  and  the  officer  has  an  ex- 
.clusive  right  of  possession  and  to  remove 
the  property  from  the  debtor's  premises, 
the  creditor  can  not  be  liable  for  trespass 
or  trover  for  a  taking  under  either  proc- 


ess.   J.  C.  Wilson  &  Son  v.  Curry,  42  So. 
753,   149   Ala.   368. 

Ii  is  no  defense  to  an  action  of  con- 
version that  a  third  party  had  a  chattel 
mortgage  on  the  property  prior  to  that 
under  which  plaintiff  claimed,  and  with 
which  defendant  was  in  no  way  connected, 
when  both  titles  are  derived  from  a  com- 
mon source.  Mitchell  v.  Thomas,  21  So. 
991,  114  Ala.  459. 

§  98.  Actions  for  Possession  of  Property. 

§  99. Between  Parties  to  Mortgage. 

§  99  (1)   In  GeneraL 

See  post,  "In  General,"  §  100  (l). 

Right  of  Action.— Detinue  lies  by  the 
mortgagee  to  recover  possession  of  per- 
sonal property  mortgaged,  after  the  time 
of  redemption  has  expired.  Hopkins  v. 
Thompson,  2  Port  433. 

A  mortgagee  of  personal  property,  after 
the  law  day  has  passed,  having  the  legal 
title  and  the  right  to  the  immediate  pos- 
session, may  maintain  detinue  against  the 
mortgagor,  although  the  mortgage  itself 
contains  no  provision  authorizing  him  to 
take  possession.  Mervine  v.  White,  50 
Ala.  388. 

A  mortgagor  can  nol  maintain  detinue 
against  the  mortgagee  k>r  taking  the 
mortgaged  chattels  from  an  officer  who 
had  seized  them  under  process  in  a  suit 
by  a  third  person  against  the  mortgagor. 
Denning  v.  Davis,  57  Ala.  590. 

A  chattel  mortgagee  may  maintain  de- 
tinue for  the  recovery  of  the  mortgaged 
chattels  on  failure  of  the  mortgagor  to 
pay  the  debt  at  maturity.  Black  v.  Slo- 
cumb  Mule  Co.  (Ala.),  62  So.  308.  See, 
generally,  the  title  DETINUE. 

Actions  for  Crops.— See  ante,  "Under 
Mortgages  in  General,"  §  69. 

Mortgage  as  Basis  of  Action.— A  chat- 
tel mortgage,  not  shown  to  have  been  re- 
corded and  not  introduced  in  evidence, 
can  not  be  the  basis  of  recovery  of  the 
mortgaged  property,  by  a  purchaser  at 
the  foreclosure  sale,  from  a  subsequent 
bona  fide  purchaser  from  the  mortgagor, 
though  such  mortgage  is  recited  in  an- 
other alleged  to  have  been  a  renewal 
thereof,  given  subsequent  to  the  purchase 
by  defendant.  Shaw  &  Shaw  v.  Cleve- 
land, 59  So.  534,  3  Ala.  App.  333. 

Amount  to  Be  Considered. — In  detinue 
by  a  mortgagee,  the  court,  in  ascertaining 
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the  amount  due,  can  only  consider  the 
amount  due  on  the  mortgage  on  which 
the  action  is  based,  and  can  not  include 
a  debt  not  due  on  a  separate  instrument. 
McDaniel  v,  Sullivan  &  Bramlett,  39  So. 
355,  144  Ala.  683.  See  post,  "In  Gen- 
eral," §  100  (1). 

Credits  of  Mortgagor. — Where,  in  det- 
inue by  a  mortgagee  in  a  mortgage  pro- 
viding for  "holding,  recovery,  and  selling" 
the  mortgaged  property,  as  well  as  for 
attorney's  fees,  it  was  shown  that  the 
mortgaged  property  not  sued  for  had 
been  sold  and  applied  to  the  debt,  the 
mortgagor  was  entitled  only  to  be  cred- 
ited with  the  net  proceeds  of  the  sale  on 
his  suggestion,  as  expressly  provided  by 
Code  1896,  §  1477.  McDaniel  v,  Sullivan 
&  Bramlett,  39  So.  355,  144  Ala.  583. 

Accounting. — Where  personal  property 
has  been  conveyed  in  trust  to  secure  a 
debt,  the  trustee,  after  the  law  day  in  the 
deed,  may  by  writ  recover  the  property 
conveyed  by  the  deed,  and  which  has  not 
been  disposed  of  according  to  the  req- 
uisitions of  the  trust,  without  being  re- 
quired, in  an  action  at  law,  to  account  for 
the  property  sold  or  for  that  which  re- 
mains.    Brock  z/.  Headen,  13  Ala.  370. 

Effect  of  Assignment. — ^W'here,  in  an 
action  of  detinue,  the  evidence  showed 
that  the  mortgage  under  which  plaintiffs 
claimed  was  in  their  hands  at  the  time 
suit  was  brought,  the  fact  that  it  had  pre- 
viously been  assigned  as  security  for  a 
loan  did  not  affect  plaintiffs'  right  of  re- 
covery. Rotten  V.  Collier,  105  Ala.  581,  16 
So.  921. 
§  99  (a)  Defense. 

See  post,  "Pleading,"  §  99  (4). 

Payment.— A  mortgagor  of  personal 
property,  or  his  personal  representative, 
when  sued  by  the  mortgagee  for  the  re- 
covery in  specie  of  the  thing  mortgaged, 
may  defeat  recovery  by  showing  payment 
of  the  mortgage  debt.  Dryer  v,  Lewis,  57 
Ala.  551;  Sanders  v,  Knox,  57  Ala.  80,  84. 

The  principle  of  law  prevailing  in  this 
state  that  a  mortgagee  of  chattels  could 
sustain  an  action  of  detinue  for  them  after 
default,  if  any  portion  of  the  mortgage 
debt  remained  unpaid  and  his  right  to  re- 
cover could  only  be  defeated  by  showing 
payment  or  discharge  of  the  entire  debt. 
Morrison  v.  Judge,  14  Ala.  182;  Bell  v, 
Pharr,  7  Ala.  807,  has  been  since  modified 


by  legislation,  so  as  to  authorize  the  de- 
fendant to  put  in  issue,  in  such  cases,  the 
amount  due  on  the  mortgage  debt.  Ses- 
sion Acts,  1880-81,  p.  39.  Burns  v.  Camp- 
bell, 71  Ala.  271,  284. 

Payment  of  the  mortgage  debt  before 
suit  brought  is  a  complete  defense  to  an 
action  of  detinue  for  the  mortgaged  prop- 
erty, or  the  statutory  action  for  the  recov- 
ery of  specific  chattels.  Marcus  v.  Robin- 
son, 76  Ala.  550. 

Want  or  Failure  of  Consideration. — 
Where  plaintiff's  title  in  detinue  depends 
on  a  chattel  mortgage,  defendant  mort- 
gagor may,  under  Code  1886,  §  2720,  as 
amended  by  Acts  1892-93,  p.  1127,  defend 
on  the  ground  of  want  or  failure  of  con- 
sideration of  the  mortgage.  Lewis  v, 
Simon,  101  Ala.  546,  14  So.  331;  Powell  v. 
Crawford,  110  Ala.  294,  18  So.  302. 

Usury.— In  Powell  v,  Crawford,  110  Ala. 
294,  18  So.  302,  it  was  said:  "Usury  in  a 
debt,  secured  by  a  mortgage,  does  not  af- 
fect the  validity  of  the  mortgage,  any  part 
of  the  debt  remaining  unpaid,  and  is  not 
available  at  law  to  defeat  the  action 
founded  on  the  mortgage."  Hooper  v, 
Birchfield,  115  Ala.  226,  22  So.  68,  70.  See, 
also,  Burns  v.  Campbell,  71  Ala.  271,  285. 
See,  generally,  the  title  USURY. 

Breach  of  Warranty  or  False  Represen- 
tation.—Under  Code  1896,  §  1478,  provid- 
ing that  a  defendant  in  detinue  by  a 
mortgagee  "may  plead  any  matter  of  de- 
fense that  he  might  have  pleaded  if  the 
action  had  been  on  the  debt,  except,"^ 
etc.,  a  defendant,  in  detinue  by  a  mort- 
gagee in  a  mortgage  to  secure  purchase- 
money  notes  given  by  defendant  on  buy- 
ing personalty,  may  set  up  breach  of  war- 
ranty in  the  sale  or  false  representations 
made  by  the  mortgagee  which  induced 
defendant  to  buy,  for  the  purpose  of  de- 
feating the  action;  but  he  can  not  ask  for 
judgment  against  the  mortgagee.  Mc- 
Daniel V,  Sullivan  &  Bramlett,  39  So.  355, 
144  Ala.  583. 

Prior  Mortgages. — It  was  competent  for 
defendant,  in  detinue  by  a  chattel  mort- 
gagee, to  show  there  were  prior  outstand- 
ing mortgages;  and,  there  being  evidence 
tending  to  show  defendant  purchased  the 
debts  and  mortgages  and  that  they  were 
delivered  to  him  with  the  property,  there 
was  sufficient  connection  of  defendant 
with  them  to  authorize  their  use  to  defeat 
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plaintiffs  right  of  recovery.  Wilson  v, 
Johnson,  44  So.  539,  153  Ala.  614. 

Facts  Rendering  Mortgage  Nugatory.— 
The  defendant,  in  detinue  on  a  chattel 
mortgage  executed  by  himself  alone,  may 
plead  facts  showing  that  the  mortgage  has 
been  rendered  nugatory,  although  it  was 
given  to  secure  the  performance  of  a  con- 
tract by  himself  and  his  partners.  Birm- 
ingham Paint  &  Roofing  Co.  v,  Gillespie, 
50  So.  1032,  163  Ala.  408. 

Under  Code  1907,  §  3791,  authorizing 
defendant  in  detinue  on  a  chattel  mort- 
gage to  plead  any  defense  which  might 
be  made  to  the  debt  sued  on,  defend- 
ant may  plead  that  the  mortgage  was 
given  to  guarantee  the  delivery  of  goods 
sold,  and  that  plaintiff  mortgagee  coun- 
termanded the  order  and  refused  to  ac- 
cept delivery  before  the  limit  of  the 
guaranty.  Birmingham  Paint  &  Roofing 
Co.  r.  Gillespie,  50  So.  1032,  163  Ala.  408. 

Offer  to  Return  Property.— See  ante, 
"By  Mortgagee  or  Trustee,"  §  96. 

§  99  (8)    Conditions  Precedent. 

Under  a  mortgage  on  the  mortgagor's 
cotton  crop  to  be  grown  during  a  certain 
year  in  a  specified  county,  the  mortgagee 
could  not  maintain  an  action  for  con- 
version of  cotton  claimed  by  him  under 
the  mortgage  without  proof  that  the  cot- 
ton claimed  was  raised  in  the  county 
specified,  or  during  the  year  mentioned. 
Geo.  M.  Truss  &  Co.  x\  Byers,  34  So.  616, 
137   Ala.  509. 

A  mortgage  of  an  entire  crop  raised  by 
the  mortgagor  in  a  designated  county 
during  a  year  must,  to  maintain  trover 
for  the  conversion  of  bales  of  cotton, 
show  that  the  cotton  was  grown  by  the 
mortgagor  in  the  county.  Gray  v.  D.  P. 
Haynes  &  Bro.,  51  So.  416,  164  Ala.  294. 
See  post,  "Evidehce,"  §  99  (5). 

§  99  (4)  Pleading. 

See  ante,  "Defense,'*  §  99  (2). 

Sufficiency  of  Plea. — A  plea,  in  an  ac- 
tion of  detinue  by  a  mortgagee  jigainst 
the  mortgagor,  putting  in  issue  the 
amount  due  on  it,  and  averring  that  there 
is  nothing  due,  is  not  the  suggestion  con- 
templated by  Code,  §  2720,  as  amended 
by  Acts  1892-93,  p.  1127,  providing  that 
the  defendant  may,  on  suggestion,  require 
a  jury  to  ascertain  the  amount  of  the 
mortgage  debt.  Powell  v,  Crawford,  110 
Ala.  294,  18  So.  302. 


Matters    Admissible  under   Pleading.— 

To  obtain  the  benefit  of  Code,  §  2720,  au- 
thorizing defendant  mortgagor,  in  an  ac- 
tion of  detinue  by  the  mortgagee,  to  re- 
quire that  the  jury  ascertain  the  amount 
of  the  mortgage  debt,  with  the  privilege 
of  paying  it  within  thirty  days,  it  is  com- 
petent for  defendant  in  such  an  action  to 
put  in  issue  the  amount  of  such  debt. 
Foster  v.  Smith,  104  Ala.  248,  16  So.  61. 

Code  1907,  §  3789,  provides  that,  in  det- 
inue by  a  mortgagee  against  a  mortgagor, 
defendant  may  upon  suggestion  require 
the  jury  to  ascertain  the  amount  of  the 
mortgage  debt;  and  §  3791  permits  de- 
fendant to  plead  any  matter  or  defense, 
including  usury,  which  he  could  have 
pleaded,  had  the  action  been  on  the  debt, 
except  limitations.  Held  that,  while  facts 
relied  on  to  show  that  no  debt  was  due 
must  be  alleged  by  special  pleas,  defend- 
ant may  under  the  statutory  suggestion 
show  all  matters  going  to  reduce  the 
mortgage  debt,  even  to  its  extinction, 
without  specially  pleading  them,  so  that 
defendant  could  show  under  the  statutory 
suggestion  that  the  property  was  injured, 
etc.,  while  in  plaintiff's  possession,  so  as 
to  set  off  the  amount  of  the  damage,  be- 
ing entitled  to  credit  for  the  difference 
between  the  value  of  the  property  that 
was  taken  from  him  and  the  value  of  that 
returned.  Torbert  v.  McFarland,  55  So. 
311,  172  Ala.  117. 

Under  Code,  §  2720,  as  amended  by 
Acts  1892-93,  p.  1127,  providing  that,  on 
suggestion  of  defendant  in  detinue  for 
mortgaged  chattels,  the  jury  may  be  re- 
quired to  ascertain  the  amount  of  the 
mortgage  debt,  etc.,  and  that  the  de- 
fendant, to  show  title,  may  plead  pay- 
ment, accord  and  satisfaction,  or  other- 
wise, as  he  could  to  a  note  or  other  ob- 
ligation made  for  the  payment  of  money, 
defendant  may,  in  one  plea,  set  up  usury 
as  to  the  debt,  partial  failure  of  consider- 
ation, and  part  payment.  But  neither  of 
said  defenses  pleaded  separately  will  bar 
the  action,  since  plaintiff  is  entitled  to  re- 
cover if  any  part  of  the  debt  exists. 
Hooper  v,  Birchfield,  22  So.  68,  115  Ala. 
226.     See  post,  "Evidence,"  §  99  (5). 

§  99  (5)  Evidence. 

See  ante,  "Pleading,"  §  99   (4). 

Admissibility.— 'In  detinue  by  the  pur- 
chaser of  mortgage  property  against  the 
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mortgagee  who  has  taken  possession  of 
it,  testimony  of  the  mortgagor  that  the 
mortgage  was  given  at  the  request  of 
the  mortgagee  to  keep  a  creditor  from 
making  his  money  out  of  the  property 
was  properly  excluded,  since  this  did  not 
tend  to  prove  the  mortgage  was  not  given 
for  a  valid  debt.  Bufford  v,  Raney,  26 
So.  120.  122  Ala.  565. 

In  detinue  by  a  chattel  mortgagee 
against  the  mortgagor  for  the  mortgaged 
property,  evidence  as  to  accounts,  stating 
that,  if  the  account  was  in  witness*  hand- 
writing, he  copied  the  letters  and  figures 
of  the  account  from  the  book  to  the  best 
of  his  ability,  was  not  admissible  to  ex- 
plain a  discrepancy  in  the  account,  not 
showing  a  mistake  in  making  it  up,  but 
tending  to  show  that  any  discrepancy  re- 
sulted from  a  subsequent  change  of  the 
book.  Torbert  v,  McFarland,  172  Ala. 
117,  55  So.  311. 

§  99  (6)  Questions  for  Jury. 

Where  the  mortgagee  of  chattels  brings 
detinue  for  them  against  the  mortgagor, 
and  payment  is  pleaded,  the  issue  is  con- 
fined to  the  question  of  the  debt,  or  its 
payment,  which  the  mortgage  was  given 
to  secure.     Foster  v.  Napier,  74  Ala.  393. 

Where  a  mortgagor  and  mortgagee 
have  agreed  to  adjust  at  the  end  of  one 
year  accounts  which  are  independent  of 
the  mortgage,  and  to  apply  on  the  mort- 
gage debt  any  balance  in  favor  of  the 
mortgagor,  and  such  accounting  is  not 
made,  the  mortgagor  may,  in  a  statutory 
action  of  detinue  against  him  by  the 
mortgagee,  where  the  amount  of  the 
mortgage  debt  is  in  issue,  have  the  court 
ascertain  and  so  apply  such  balance.  Fos- 
ter V,  Smith,  104  Ala.  248,  16  So.  61.  See 
post,  "Verdict  and  Judgment,*'  §  99  (*?) 


§  99  (7)  Instructions. 

In  detinue  by  a  chattel  mortgage,  it 
was  proper  to  refuse  to  instruct  that,  un- 
less the  mortgagor  paid  defendant  the 
amount  due  on  a  prior  mortgage,  the 
jury  should  find  for  defendant,  since, 
there  being  evidence  to  sustain  plaintiffs 
contention  that  the  payment  by  defend- 
ant of  the  prior  debt  was  to  be  an  ex- 
tinguishment of  the  mortgage  security 
and  that  defendant  was  to  hold  the 
debt  against  the  mortgagor  without  the 
mortgage,     the  instruction    was'    bad  for 


pretermitting  such  contention.    Wilson  v, 
Johnson,  152  Ala.  614,  44  So.  539. 

§  99  (8)  Verdict  and  Judgment 

See  ante,  "Questions  for  Jury,"  §  99  (6). 

In  an  action  by  the  mortgagee  against 
the  mortgagor  to  recover  the  mortgaged 
property,  where  it  is  shown  that  the  note 
secured  by  the  mortgage  was  given  for 
money  loaned  at  usurious  interest,  and 
that  the  mortgagor  has  paid  or  tendered 
the  principal,  and  brings  the  money  into 
court,  plaintiff  is  entitled  to  recover  only 
the  costs  of  the  suit.  Shiver  v.  Johnston, 
62  Ala.  37. 

In  an  action  to  recover  possession  of 
certain  mules  seized  under  an  alleged 
mortgage,  where  plaintiff  claimed  that 
the  execution  of  the  mortgage  was  in- 
duced by  fraudulent  representations  as  to 
the  character  of  the  instrument,  a  gen- 
eral verdict  for  plaintiff,  if  warranted  by 
the  evidence,  may  be  supported  by  an  af- 
firmative finding  upon  the  issue  of  fraud- 
ulent representations;  for  a  fraudulent 
mortgage,  being  invalid,  could  afford  no 
protection  in  taking  the  mules.  Holman  v, 
Ketcham,  45  So.  206,  153  Ala.  360. 

§  100. Against  Third  Persons. 

§  100  (1)  In  General 

See  ante,  "In  General,"  §  99  (1);  post. 
'*In  General,"  §  135  (l). 

Right  to  Maintain  Action«F— "As  against 
all  persons  except  the  mortgagee,  the 
mortgagor  is  regarded  as  the  owner  of 
the  property  mortgaged,  and  as  having, 
therefore,  the  right  to  maintain  an  action 
against  a  third  person  for  its  conversa- 
tion." Stephens  v.  Head,  138  Ala.  455, 
35  So.  565,  568.  See  ante,  "Title  of  Mort- 
gagor/' §  67. 

The  right  of  a  chattel  mortgagee  de- 
pends wholly  upon  whether  the  mort- 
gagor had  the  right  to  incumber  the  prop- 
erty when  he  executed  the  mortgage,  and 
his  interest  at  the  time  a  levy  was  had  in 
detinue  by  the  mortgagee  for  the  recov- 
ery of  the  property  is  immaterial,  so 
that  a  charge  that,  if  at  the  time  the 
levy  was  made  the  mortgagor  did  not 
own  such  property,  judgment  should  be 
for  the  claimant,  was  erroneous.  Stinson 
V.  Faircloth  Byrd  Co.,  3  Ala.  App.  607,  57 
So.  143. 

Actions  for  Crops. — See  ante,  "Under 
Mortgages  in  General,"  §  69. 
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Ascertaining  Mortgage  Debt— In  Det- 
inue by  a  mortgagee  against  one  not  in 
privity  with  the  deceased  mortgagor,  de- 
fendant is  not  entitled  to  have  the  amount 
of  the  mortgage  debt  ascertained,  as  pro- 
vided by  the  Code,  1907,  §  3789.  Phillips 
V,  Morris,  53  So.  1001,  169  Ala.  460.  See 
ante,  "In  General,"  §  99  (l). 

§  100  (8)  Conditions  Precedent. 

See  post,  "Evidence,"  §  100  (4). 

Existence  of  Debt. — In  an  action  to  re- 
cover a  mule,  which  plaintiffs  claim  under 
a  mortgage  executed  and  recorded  prior 
to  the  judgment  under  which  defendant 
claims  as  execution  purchaser,  there 
being  no  evidence  of  debt  to  him, 
plaintiffs  need  not  show  a  debt  to  uphold 
the  mortgage.  Tompkins  v.  Henderson, 
83  Ala.  391,  3  So.  774. 

Execution  of  Instrument— Where  a 
party  to  an  action  claims  personal  prop- 
erty in  dispute  under  a  mortgage  or  other 
written  instrument,  attested  by  subscrib- 
ing witnesses,  he  must  prove  its  execu- 
tion by  one  or  both  of  such  witnesses, 
or  lay  a  proper  predicate  for  proof  by 
secondary  evidence;  and  an  admission  by 
the  maker  of  the  instrument  not  made  in 
open  court  or  on  the  trial  does  not  avoid 
the  necessity  of  such  proof.  Askew  v. 
Steiner,  76  Ala.  218. 

§  100  (S)  Parties  and  Pleading. 

Sufficiency  of  Plea* — In  detinue  by  a 
chattel  mortgagee  to  recover  the  mort- 
gaged property  from  a  third  person,  a  de- 
murrer to  a  plea  of  defendant  that  he  had 
a  lien  on  the  property  prior  to  the  mort- 
gagee's lien  was  properly  sustained,  when 
such  plea  fails  to  state  the  character  of 
the  lien,  how  it  was  acquired,  and  that 
the  mortgagee  at  the  time  of  acquiring 
the  title  to  such  property  had  notice  of 
such  lien.  Collier  r.  White,  97  Ala.  615, 
12  So.  385. 

Variance. — Where,  in  detinue  for  a 
mule,  there  is  a  substantial  correspond- 
ence between  the  description  of  the 
mule  in  the  complaint  and  the  proof,  the 
age  of  the  mule  given  in  the  complaint  is 
immaterial.  Holman  v,  Clark,  41  So.  765, 
148  Ala.  286. 

In  detinue  for  a  mule  claimed  by  plain- 
tiff under  a  mortgage  describing  the  mule 
as  black,  the  mortgage  was  admissible  in 
evidence,  though  the  complaint  described 


the  mule  as  being  dark  bay.     Holman  v, 
Clark,  41  So.  765,  148  Ala.  286. 

Where,  in  detinue  for  a  mule  claimed  by 
plaintiff  under  a  mortgage,  the  complaint 
alleged  that  the  mule  was  sold  to  a  cer- 
tain person  about  two  or  three  years  be- 
fore the  commencement  of  the  action,  ev- 
idence that  it  was  sold  one  year,  nine 
months,  and  seventeen  days  before  was 
a  substantial  correspondence  with  the 
complaint.  Holman  v.  Clark,  41  So.  765, 
148  Ala.  286. 

§  100  (4)  Evidence. 

Burden  of  Proof.— -Where  defendant,  in 
an  action  against  him  by  a  mortgagee  of 
a  crop,  because  of  his  taking  possession 
of  part  thereof,  relies  on  subrogation  to 
the  landlord's  lien  for  advances  for  a  de- 
fense, he  has  the  burden  of  proving  the 
facts  which  would  subrogate  him  to  such 
lien.  Gerson  r.  Norman,  111  Ala.  433,  20 
So.  453.  See,  generally,  the  title  SUB- 
ROGATION. 

Admissibility. — In  an  action  for  con- 
version of  property  claimed  by  defendant 
under  a  mortgage  from  Byrd  and  Joe  Mc- 
Kinney.  a  prior  recorded  mortgage  of 
the  same  prop'erty  to  plaintiff  signed  by 
Bird  and  Joe  McCinney  was  not  admissi- 
ble in  evidence.  Grimmer  z\  Nolen,  146 
Ala.  466,  40  So.  97. 

Variance. — See  ante,  "Parties  and 
Pleading,"  §  100  (3). 

§  100  (5)  Damages. 

In  detinue  for  slaves  mortgaged  to 
plaintiff,  it  is  error  to  direct  the  jury  that 
the  slaves  mortgaged  shall  be  estimated 
at  the  amount  of  the  mortgaged  debt  due 
at  the  time.  Morrison  v.  Judge,  14  Ala. 
182. 

§  100  (6)  Verdict  and  Judgment 

See  ante,  "Verdict  and  Judgment."  § 
99  (8). 

In  detinue  by  a  chattel  mortgagee  to 
reccfver  the  mortgaged  property  from  a 
third  person,  an  entry  of  a  judgment  re- 
citing that  plaintiff  recover  the  property 
sued  for,  or  the  amount  of  the  mortgage 
debt — the  sum  of  $48 — and  interest 
thereon,  with  alternate  value  of  $100,  and 
the  further  sum  of  $50,  the  damages  as- 
sessed by  the  jury,  though  defective  in 
form,  is  a  sufficient  compliance  with  Acts 
1888-89,  p.  14,  providing  that  in  a  suit  by 
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the  mortgagee  against  the  mortgagor,  or 
one  holding  under  him,  if  the  mortgage 
debt  is  ascertained  to  be  less  than  the 
value  of  the  property  sued  for,  then  such 
judgment  must  be  for  the  property  sued, 
or  the  amount  of  the  mortgage  debt.  Col- 
lier V,  White,  97  Ala.  615,  12  So.  385. 
§  101. Between  Mortgagees. 

Defenses.— An  action  of  detinue  by  a 
subsequent  mortgagee,  who  fails  to  show 
that  his  mortgage  was  for  a  valuable  con- 
sideration, is  defeated  by  proof  of  de- 
fendant's prior  lien,  coupled  with  his  pos- 
session of  the  property.  Snellgrove  v. 
Evans,  40  So.  567,  145  Ala.  600. 

Damages.— In  an  action  for  the  conver- 
sion of  a  crop  by  a  subsequent  mortgagee 
the  excess  of  the  proceeds  of  the  sale  of 
the  crop  over  the  debt  secured  by  defend- 
ant's mortgage  can  not  be  recovered  as 
money  had  and  received.  Simpson  v.  Hin- 
son.  88  Ala.  527,  7  So.  264. 
§  102.  Actions  for  Damages. 
§  108. Between  Parties  to  Mortgage. 

Evidence.— In  trespass  by  the  mort- 
gagor against  the  mortgagee  of  personal 
property  for  taking  possession  of  the 
property  after  the  law  day  of  the  mort- 
gage—the defendant  justifying  under  a 
power  in  the  mortgage,  and  the  plaintiflF 
contending  that  the  mortgage  was  sat- 
isfied—the plaintiff  may  prove  payments 
on  the  mortgage  debt  made  by  him  after 
the  law  day,  before  the  alleged  trespass. 
Thornton  v.  Cochran,  51  Ala.  415. 

The  mere  fact  that  property  of  the 
value  of  $350  sold  for  less  than  $100  does 
not  support  a  recovery  from  a  chattel 
mortgagee  for  the  breach  of  duty  owed 
to  the  successors  in  interest  of  the  mort- 
gagor. Snead  v.  Scott  (Ala.),  62  So.  36. 

Damages.— "The  law  seems  to  recog- 
nize no  distinction,  respecting  the  measure 
of  plaintiffs  recovery,  as  mortgagee, 
whether  his  action  be  against  the  mort- 
gagor, or  any  other  person."  M'Gowen 
V.  Young,  2  Stew.  &  P.  160,  176. 

In  trover  by  a  mortgagee  against  the 
mortgagor  for  the  conversion  of  chattels, 
the  measure  of  damages  is  the  mortgagee's 
interest.  Bates  v.  Murphy,  2  Stew.  &  P. 
160. 

§  104. Against  Third  Persons. 

§  104  (1)  In  General 

See  post,  ''In  General,"  §  135  (l). 


Generally. — One  who  has  a  lien  or  equi- 
table mortgagae  on  personal  property 
may  sue  for  its  conversion.  Hurst  v.  Bell, 
72  Ala.  336. 

When  a  mortgage  authorizes  the  mort- 
gagee to  take  possession  if  the  property 
should  be  levied  on  or  taken  possession  of 
by  a  third  person,  the  mortgagee  may 
maintain  trespass  for  a  forcible  and  un- 
lawful levy.    Dunlap  v.  Steele,  80  Ala.  424. 

Where  the  mortgagee  and  mortgagor, 
after  the  law  day,  agree  that  the  chattel 
shall  belong  to  the  mortgagee,  and  it  is 
afterwards  exchanged  with  his  permission 
for  a  mare,  the  mortgagee  may  maintain 
trespass  against  a  sheriff  who  seizes  the 
mare  as  the  property  of  the  mortgagor. 
Manning  z\  Wells,  104  Ala.  383,  16  So.  23. 

Right  of  Second  Mortgagee. — A  second 
mortgagee  of  a  slave  may  recover  the 
slave  of  one  claiming  under  the  mortga- 
gor, though  the  first  mortgage  was  for- 
feited when  the  second  was  executed,  and 
the  first  is  still  unsatisfied.  Gardner  v, 
Morrison,  12  Ala.  547. 

A  second  mortgagee  of  chattels  has  a 
mere  lien  on  the  property  which  is  insuffi- 
cient to  support  trover  or  detinue.  Baker 
V.  Patterson,  171  Ala.  88,  55  So.  135. 

Right  of  Action  before  Default,— A 
mortgagee  of  chattels,  authorized  to  take 
possession  only  after  default,  on  the  law 
day  of  the  mortgage,  has  not  such  right 
as  will  enable  him,  before  then,  to  main- 
tain trover  therefor.  Elmore  v.  Simon,  67 
Ala.  526. 

Under  a  mortgage  of  crops  to  secure 
past  and  future  advances,  expressly  provid- 
ing for  the  delivery  of  a  specified  quantity 
November  1st,  and  conditioned  that,  upon 
default  in  such  delivery,  the  mortgagee 
may  take  possession,  the  mortgagee  has, 
until  failure  to  deliver  by  November  1st, 
no  such  right  of  possession  as  to  enable 
him  to  maintain  trespass  against  an  at- 
taching creditor  of  the  mortgagor.  Bos- 
well  V.  Carlisle,  70  Ala.  244. 

A  chattel  mortgagee  can  not  maintain 
an  action  for  the  conversion  or  taking  of 
the  property  by  a  third  person  before  the 
law  day  of  the  mortgage.  Johnson  v. 
Wilson  &  Co.,  34  So.  392,  137  Ala.  468. 

Where  a  chattel  mortgagee  has  no  right 
of  possession  to  the  property  before  de- 
fault, he  can  not  maintain  an  action  for 
its    conversion  or   for  trespass   against  it 
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by  third  persons  before  maturity.  J.  C. 
Wilson  &  Son  v.  Curry,  42  So.  753,  149 
Ala.  368. 

Action  for  Crops. — It  was  the  settled 
doctrine  before  the  statutes  on  the  subject 
were  passed  that  a  mortgage  on  an  un- 
planted  crop  did  not  convey  the  legal 
title  on  which  the  mortgagee,  without 
having  acquired  the  possession  of  the 
crop  could  maintain  detinue,  trover,  or 
trespass  against  a  third  person,  but  cre- 
ated only  an  equitable  title,  giving  the 
mortgagee  a  right  of  action  on  the  case 
in  his  own  name,  against  a  purchaser  who, 
having  notice  of  the  mortgage,  receives 
and  sells  the  crop.  See  Rees  v.  Coats,  65 
Ala.  256;  Grant  v.  Steiner,  65  Ala.  499; 
Elmore  v.  Simon  &  Bro.,  67  Ala.  526; 
Seay  v.  McCormick,  68  Ala.  549;  Whittles- 
ihoffer  V,  Strauss,  83  Ala.  517,  3  So.  524; 
Leslie  v.  Hinson,  .83  Ala.  266,  3  So.  443; 
Thrash  v,  Bennett,  57  Ala.  156.  This  doc- 
trine, however,  has  been  changed  by  stat- 
ute by  which  the  mortgage,  if  executed  on 
or  after  the  first  day  of  January  of  the 
year  in  which  the  crops  are  to  be  planted, 
conveys  legal  title  to  the  mortgagee.  See 
ante,  "Under  Mortgages  in  General,"  §  69, 
where  all  the  cases  on  this  subject  are 
collected. 

Persons  Liable. — If  a  sheriff  sells  the 
entire  property  in  a  slave  under  execu- 
tion against  the  mortgagor,  he  is  liable  in 
trover  at  the  suit  of  the  mortgagee;  and 
the  plaintiff  in  execution,  who  indemnified 
the  sheriff,  and  who  received  the  entire 
purchase  money,  is  equally  liable.  Mc- 
Coneghy  i\  McCaw,  31  Ala.  447. 

A  mortgagee  may  maintain  trespass 
against  a  sheriff  who  takes  the  chattels 
under  an  execution  against  the  mortgagor 
after  the  law  day  has  passed.  Manning  v. 
Wells,  104  Ala.  383,  16  So.  23. 

Where  a  partner  lias  assigned  all  his  in- 
terest in  the  firm  property,  including  a 
mortgage,  the  assignee  is  properly  joined 
with  the  other  partner  in  an  action  for  the 
conversion  of  the  mortgaged  property. 
Keith  V,  Ham,  89  Ala.  590,  7  So.  234. 

Amount  Recoverable. — A  mortgagee  of 
crops  grown  on  rented  lands  may,  in  a 
special  action  on  the  case,  recover  of  the 
landlord,  who,  having  notice  of  the  mort- 
gage, seizes  and  sells  the  crops  under  his 
prior  lien  for  rent  and  advances,  the  ex- 
cess of  the  proceeds  of  the  sale  over  the 


amount  of  the  latter's  claim.  Hamilton  r. 
Maas,  77  Ala.  283.  See  post,  "Damages," 
§  104  (6). 

Rights  of  Defendant.— A  mere  naked 
trespasser,  sued  by  the  mortgagee  in  tro- 
ver for  the  conversion  of  mortgaged  prop- 
erty, can  not  question  the  validity  of  sale 
by  plaintiff  of  a  portion  of  the  mortgaged 
property,  nor  complain  of  the  application 
of  the  proceeds  as  between  different  debts 
of  the  mortgagor,  nor  ask  an  allowance 
or  deduction  of  profits  on  resale  of  prop- 
erty purchased  by  mortgagee  at  his  own 
sale.     Broughton  v,  Atchison,  52  Ala.  62. 

§  104  (2)  Defenses. 

Title. — In  trover  by  a  mortgagee  against 
a  mortgagor's  vendor  for  the  conversion 
of  a  horse,  the  defendant  may  show  that, 
by  the  terms  of  the  contract  of  the  sale, 
the  title  was  to  remain  in  himself  until 
the  purchase  money  was  paid,  whether  the 
mortgagee  had  notice  of  such  contract  or 
not.     Holman  v.  Lock,  51  Ala.  287. 

In  trover  by  the  mortgagee  of  the  ten- 
ant, against  the  landlord,  for  the  conver- 
sion of  the  mortgaged  crop,  the  defendant 
may  show  that,  by  the  terms  of  the  con- 
tract of  renting,  which  were  not  known 
to  the  plaintiff,  although  he  had  knowl- 
edge of  the  renting,  the  tenant  was  in- 
debted to  him  for  advances,  and  turned 
over  the  crop  to  him  before  the  expira- 
tion of  the  term,  because  he  was  himself 
unable  to  gather  it.  Holman  v.  Lock,  51 
Ala.  287. 

Existence  of  Other  Property. — It  is  no 
defense  to  an  action  by  the  transferee  of 
a  chattel  mortgage  for  conversion  of  part 
of  the  goods  covered  thereby  that  there 
was  sufficient  property,  other  than  that 
converted,  to  which  plaintiff  could  resort 
under  the  mortgage.  First  Nat.  Bank  v, 
Sproull,  105  Ala.  275,  16  So.  879. 

Defenses  of  Donee  or  Bailee  of  Mort- 
gagor.— A  mere  voluntary  donee  or  bailee 
of  the  mortgagor,  when  sued  by  the 
mortgagee  for  a  conversion,  is  confined 
to  defenses  available  to  the  mortgagor. 
Among  these  is  the  right  to  show  pay- 
ment of  the  mortgage  debt  in  a  case 
involving  personal  property.  Sanders  v, 
Knox,  57  Ala.  80. 

§  104  (3)  Conditions  Precedent 

Where  plaintiff  held  a  lien  on  certain 
cotton     in    controversy     under    an    unre- 
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corded  chattel  mortgage  and  also  as  land- 
lord of  the  mortgagor,  plaintiff  could  not 
recover  for  conversion  against  the  pur- 
chaser of  the  cotton  from  the  mortgagor 
without  proof  that  the  purchaser  had  pur- 
chased with  notice  of  plaintiff's  lien,  or  of 
facts  that  would  put  him  on  inquiry.  Ala- 
bama "Cotton  Products  Co.  v.  Myrick,  44 
So.  587,  151  Ala.  626. 

§  IM  (4)  Pleading. 

Sufficiency. — A  complaint  alleging  that 
defendant  took  possession  of  and  con- 
verted to  his  own  use  cotton  raised  by 
a  third  person  on  which  plaintiff  had  a 
mortgage  given  by  such  person  suffi- 
ciently shows  that  defendant  wrongfully 
took  possession  of  and  converted  it. 
Baker  v.  Hutchinson,  41  So.  809,  147  Ala. 
636. 

The  complaint  for  conversion  of  cotton, 
alleging  that  plaintiff  had  a  lien  thereon 
by  virtue  of  a  mortgage  executed  to  him 
by  a  third  person,  who  raised  the  cotton, 
recorded  in  a  certain  book,  on  a  certain 
date,  prior  to  the  taking,  in  the  county 
where  defendant  took  the  property  suffi- 
ciiently  pleads  plaintiffs  lien;  it  being  un- 
necessary to  plead  the  evidential  facts  to 
establish  it.  Baker  v.  Hutchinson,  41  So. 
809,  147  Ala.  636. 

The  plea  in  an  action  by  a  mortgagee 
against  a  third  person  for  conversion  of 
part  of  the  mortgaged  cotton  crop,  aver- 
ring that  when  the  mortgage  was  exe- 
cuted it  was  agrjced  between  the'  mort- 
gagor and  plaintiff  that  enough  of  the 
crops  should  be  disposed  of  by  the  mort- 
gagor to  enable  him  to  secure  supplies  to 
make  a  crop,  and  that  any  cotton  defend- 
ant got  of  the  mortgagor  was  to  pay  for 
supplies  to  make  the  crop  furnished  the 
mortgagor  by  defendant,  and  that  said 
supplies  were  necessary  to  be  furnished 
to  the  mortgagor  to  make  his  crop,  is  in- 
sufficient in  not  showing  a  release  of  the 
cotton  in  question  in  accordance  with  the 
agreement  between  the  mortgagor  and 
plaintiff.  Baker  v,  Hutchinson,  41  So. 
809,  147  Ala.  636. 
§  104  (5)  Evidence. 

Burden  of  Proof.— -The  burden  is  on  the 
mortgagee  suing  for  conversion  to  show 
that  it  occurred  after  his  right  accrued 
to  take  possession  under  the  mortgage. 
Johnson  v.  Wilson  &  Co.,  34  So.  392,  137 
Ala.  468. 


In  an  action  to  recover  for  the  conver- 
sion of  a  portion  of  a  mortgaged  cotton 
crop  alleged  to  have  been  sold  to  defend- 
ant, the  burden  was  on  plaintiff  to  show 
that  the  cotton  so  sold  was  raised  by  the 
mortgagor.  D.  P.  Haynes  &  Bro.  v.  W. 
O.    Gray  &  Co.,   41  So.  615,    148  Ala.  663. 

The  measure  of  a  chattel  mortgagee's 
damages  for  conversion  of  the  mortgaged 
property  is  the  amount  of  the  mortgage 
debt  not  exceeding  the  value  of  the  prop- 
erty; and  hence,  in  an  action  for  conver- 
sion, the  amount  of  the  debt  must  be 
proved.  S.  E.  Stewart  &  Bros,  v,  Harris, 
Cortner  &  Co.,  6  Ala.  App.  518,  60  .So.  445. 
See  ante,  "Conditions  Precedent,"  §  99  (3). 

Admassibility.— Plaintiff,  in  an  action  by 
a  mortgagee  for  conversion  by  a  third 
person  of  the  mortgaged  chattels,  may  in- 
troduce the  mortgage  and  secured  notes 
as  links  in  his  chain  gf  evidence  and  to 
prove  what  was  due  at  the  commence- 
ment of  the  action.  Baker  v,  Hutchinson, 
41  So.  809,  147  Ala.  636. 

In  an  action  by  a  chattel  mortgagee  for 
conversion  of  the  property,  there  was  no 
error  in  admitting  the  original  mortgages 
in  evidence,  where  it  appeared  that  the 
mortgage  under  which  plaintiff  claimed 
was  given  in  renewal.  Maddox  v,  Dunk- 
lin, 163  Ala.  278,  50  So.  277. 

In  an  action  by  a  mortgagee  claiming 
under  a  mortgage  of  a  crop  of  cotton  by 
S.  W.  Tompkins,  the  latter  testified  that 
he  stored  the  cotton  in  a  warehouse,  and 
that  he  supposed  certain  receipts  issued 
to  S.  W.  Compkins  were  issued  to  him 
therefor,  and  that  he  did  not  know  of  any 
person  of  the  name  of  S.  W.  Compkins. 
Held,  that  the  receipts  were  admissible. 
Hoist  z\  Harmon,  26  So.  157,  122  Ala.  453. 

A  contract  by  which  the  plaintiff  sold 
mortgaged  goods  conditionally  and  re- 
tained title,  and  not#s  signed  by  him, 
which  the  vendee  agreed  to  pay  and 
which  were  secured  by  mortgage  on  the 
goods  sold,  were  admissible,  in  an  action 
of  conversion,  to  show  title;  the  mort- 
gagor of  goods  being  regarded  as  the 
owner,  except  as  against  the  mortgagee. 
Stephens  r.  Head,  35  So.  565,  138  Ala. 
455. 

In  trover  for  conversion  of  mortgaged 
property,  the  defendant  may  show  by 
parol  that,  prior  to  the  execution  of  plain- 
tiffs mortgage,  the  mortgagor,  for  valua- 
ble consideration,  had  given  defendant  a 
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right  to  receive  and  sell  fhe  property, 
satisfy  certain  debts,  and  return  the  sur- 
plus, and  that  this  was  made  known  to 
plaintiffs  by  the  mortgagor,  who  refused 
to  execute  the  mortgage  without  the  de- 
fendant's consent,  which  was  given  upon 
mortgagee's  consenting  to  the  arrange- 
ment Holland  v.  Kimbrough,  52  Ala.  249. 

Where  a  mortgagee  of  a  cotton  crop  to 
be  grown  sued  a  buyer  of  a  bale  for  con- 
version, and  showed  that  shortly  after  the 
purchase  he  demanded  payment  from  the 
buyer,  who  refused,  and  stated  that  he 
bought  the  bale  for  a  firm  and  procured 
a  third  person  to  pay  for  it,  the  testimony 
of  the  third  person  as  to  the  amount  paid 
at  the  buyer's  request  was  admissible  to 
show  the  value  on  the  day  of  the  pur- 
chase. Phillips  V.  Pippen,  4  Ala.  App. 
426.  58  So.   111. 

Where  a  mortgagee  suing  for  the  con- 
version of  mortgaged  chattels  testified  in 
reference  to  his  getting  one  mule  which 
was  embraced  in  a  mortgage  to  him,  and 
that  he  did  not  get  two  mules  under  the 
mortgage,  questions  as  to  what  the  other 
mule  was  worth  and  what  became  of  it 
was  immaterial,  in  the  absence  of  other 
evidence  that  plaintiff  obtained  the  other 
mule  mentioned  in  the  mortgage.  Poly- 
tinsky  r.  Patterson  &  Son,  3  Ala.  App. 
302,  57  So.  130. 

Where,  in  an  action  by  a  mortgagee 
against  the  buyer  of  the  mortgagor  for  a 
conversion  of  mortgaged  chattels,  the  evi- 
dence showed  that  purchases  were  really 
made  from  the  mortgagor,  and  that  a 
crop  sold  was  embraced  in  the  mortgage 
to  plaintiff,  it  was  not  error  to  exclude 
evidence  in  reference  to  a  crop  shown  by 
defendant's  books  to  have  been  purchased 
from  a  third  person.  Polytinsky  v.  Pat- 
terson &  Son,  3  Ala.  App.  302,  57  So.  130. 

Weight  and  Suftciency. — A  mortgagee 
may  maintain  trover  for  the  mortgaged 
chattels  by  proof  that  different  portions 
of  the  chattels  are  embraced  in  different 
mortgages  by  different  persons.  Hoist  v. 
Harmon,  26  So.  157,  122  Ala.  453. 

Plaintiff  in  trover  does  not  show  a  title 
to  sustain  the  action  by  introducing  mort- 
gage from  S.  reciting  title,  but  without 
proof  of  possession  by  or  title  in  S.,  de- 
fendant being  in  no  wise  connected  with 
S.  Patterson  v.  Irvin,  31  So.  474,  132  Ala. 
557. 


That  the  mortgagor  of  a  crop  of  cotton 
owned  the  land  on  which  it  was  grown  is 
sufficiently  proved,  in  the  absence  of  any- 
thing to  the  contrary,  in  an  action  by  the 
mortgagee  against  a  third  person  for  con- 
version of  the  cotton  by  the  mortgage 
dated  in  1902  being  given  on  the  crop  to 
be  raised  in  1903,  and  testimony  of  plain- 
tiff that  the  mortgagor  lived  in  1903  on 
the  land  which  was  sold  to  him  by  plain-r 
tiff.  Baker  t\  Hutchinson,  41  So.  809,  147 
Ala.  636. 

In  trover  by  a  mortgagee  of  a  horse, 
evidence  held  to  justify  a  finding  that  de- 
fendant participated  in  the  acts  constitut- 
ing the  conversion  of  the  horse.  Pilcher 
V,  Smith,  4  Ala.  App.  444,  58  So.  672. 

In  trover  by  a  mortgagee  of  a  cotton 
crop  for  conversion  of  a  bale  of  cotton, 
evidence  held  to  establish  a  prima  facie 
case  that  the  mortgagor  had  raised  and 
was  the  owner  of  the  cotton  in  contro- 
versy claimed  by  defendant  under  ware- 
house receipt  issued  under  Code  1907, 
§  6131.  Porch  V.  Lewis,  6  Ala.  App.  523, 
60  So.  444. 

§  IM  (6)  Damages. 

Measure  of  Damages. — In  trover  by  a 
mortgagee  against  an  officer  who  had  put 
the  wrong  person  into  possession  of  the 
mortgaged  chattels,  the  measure  of  damr 
ages  is  the  amount  of  the  mortgage  debt. 
Bates  V.  Murphy,  2  Stew.  &  P.  160. 

In  trover  for  the  conversion  of  mort- 
gaged property,  attorney's  fees  in  prose- 
cuting the  action  for  damages  for  such 
conversion,  as  well  as  the  interest  and 
principal  of  the  secured  debt,  may  be  re- 
covered as  part  of  the  damages,  where 
the  mortgage  expressly  provides  that  the 
"proceeds  of  sale  *be  first  applied  to  at- 
torney's fees,  and  all  costs  of  collecting 
the  amount  due  and  expenses  of  the  sale," 
and  the  converted  property  and  interest 
from  the  date  of  the  conversion  equal  or 
exceed  in  value  the  amount  of  the  inter- 
est, debt,  and  attorney's  fees.  McLester  v, 
Somerville,  54  Ala.  670. 

The  measure  of  damages  in  an  action 
by  a  mortgagee  against  one  claiming  un- 
der the  mortgagor  for  conversion  is  not 
the  value  of  the  property  at  the  date  of 
conversion,  with  interest  to  date,  but  the 
amount  of  mortgage  debt,  principal  ajid 
interest,   not  exceeding  the  value   of  the 
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chattels,  with  interest  from  the  conver- 
sion. Seibold  v.  Rogers,  110  Ala.  438,  18 
So.  312. 

In  an  action  by  the  mortgagee  of  chat- 
tels for  conversion,  if  the  value  of  the 
property  converted  exceeds  the  mortgage 
debt,  with  interest  and  reasonable  attor- 
ney's fees  for  collection,  damages,  should 
be  assessed  in  the  amount  of  the  mort- 
gage debt,  with  interest  from  the  maturity 
of  the  debt  and  reasonable  attorney's  fees 
for  collection.  Maddox  v.  Dunklin,  50  So. 
277,   163  Ala.  278. 

The  measure  of  a  chattel  mortgagee's 
damages  for  conversion  of  the  mortgaged 
property  is  the  amount  of  the  mortgage 
debt,  not  exceeding  the  value  of  the  prop- 
erty. Stewart  &  Bros.  v.  Harris,  etc.,  Co., 
6  Ala.  App.  518,  60  So.  445. 

§  104  (7)  Trial. 

Instructions. — Where,  in  an  action  for 
the  conversion  of  cotton  claimed  under  a 
mortgage,  there  was  conflicting  evidence 
as  to  whether  the  cotton  claimed  was  part 
of  the  mortgagor's  crop,  an  instruction 
that  it  was  incumbent  on  plaintiffs  to  sat- 
isfy the  jury  that  the  cotton  in  question 
was  raised  by  the  mortgagor  was  proper. 
Woolsey  v.  Jones,  84  Ala.  88,  4  So.  190. 

In  an  action  by  a  mortgagee  of  mules 
for  their  conversion,  an  instruction  that 
an  offer  by  a  third  person  to  pay  the 
amount  shown  by  the  mortgagee's  books 
and  papers  to  be  due  from  the  mortgagor, 
with  the  addition  of  10  per  cent,  did  not 
affect  the  mortgagee's  right  to  recover, 
was  not  erroneous,  when  immediately  fol- 
lowed by  a  charge  that,  if  at  the  time  of 
the  offer  there  was  owing  the  mortgagee 
an  amount  in  excess  of  the  offer,  under 
the  terms  of  the  mortgage  all  debts  due 
the  mortgagee  were  secured  thereby,  and 
that,  if  the  mortgage  debt  was  not  in- 
cluded in  the  accounts  in  the  mortgagee's 
books,  it  was  a  proper  item  to  be  consid- 
ered by  the  jury  in  ascertaining  what 
amount  was  due  on  the  mortgage.  Peter- 
man  V,  Henderson,  40  So.  756,  147  Ala. 
689. 

In  an  action  for  conversion  of  property 
by  the  bailee,  where  it  was  shown  that 
plaintiff  was  given  a  chattel  mortgage  on 
the  bailed  property  by  the  original  bailor, 
and  also  her  oral  consent  to  take  the 
property,  of  which  he  notified  defendant 


before  the  conversion,  it  was  error  to  re- 
fuse to  instruct  that,  if  the  original  bailor 
had  sold  the  property  to  plaintiff,  she  could 
not,  by  telling  the  bailee  not  to  let  any 
one  have  it  except  on  her  order,  defeat 
plaintiff's  right  to  receive  the  property 
from  the  bailee.  Riddle  v.  Blair,  51  So. 
14,  163  Ala.  314. 

In  an  action  for  conversion  of  property 
by  a  bailee,  where  it  was  shown  that 
plaintiff  had  a  chattel  mortgage  on  the 
property,  and  oral  consent  of  the  mort- 
gagor to  take  the  property,  of  which  he 
notified  defendant  before  the  conversion, 
it  was  error  to  refuse  to  charge  that  if 
the  property  was  sold  to  plaintiff  by  the 
bailor,  and  plaintiff,  either  himself  or 
through  another,  demanded  it  of  the 
bailee  after  he  had  purchased  it,  then  he 
was  entitled  to  a  verdict.  Riddle  v, 
Blair,  51  So.  14,  163  Ala.  314. 

Where,  in  an  action  by  a  chattel  mort- 
gagee for  conversion  of  mortgaged  chat- 
tels by  defendant  purchasing  the  same 
from  the  mortgagor,  plaintiff  made  no 
claim  based  an  defendant's  dealing  with 
goods  belonging  to  any  other  than  the 
mortgagor,  a  charge  that,  if  the  goods 
involved  in  the  suit  were  produced  in  a 
designated  county,  the  recording  of  the 
mortgage  in  that  county  was  notice  to  de- 
fendant of  the  mortgage  lien,  was  not 
prejudicial  to  defendant,  because  it  was 
not  expressly  limited  in  its  application  to 
goods  belonging  to  the  mortgagor.  Poly- 
tinsky  v.  Patterson  &  Son,  3  Ala,  App. 
302,  57  So.  130. 

An  instruction  in  an  action  by  a  chattel 
mortgagee  for  conversion  by  defendant 
of  mortgaged  chattels,  based  on  his  hav- 
ing purchased  the  same  from  the  mort- 
gagor, that  the  recording  of  a  mortgage 
gives  constructive  notice  followed  by  an 
illustrative  statement  that  the  recording 
of  the  mortgage  in  the  county  in  which 
the  trial  was  had,  instead  of  in  the  county 
in  which  the  property  was,  was  not  prej- 
udicial. Polytinsky  v.  Patterson  &  Son,  3 
Ala.  App.  302,  57  So.  130. 

Questions  for  Jury.— In  an  action  to 
recover  a  mule,  brought  by  mortgagees 
against  an  execution  purchaser,  where  the 
evidence  tends  to  show  that  defendant 
had  actual  notice  of  plaintiffs  claim  be- 
fore the  sale,  that  the  mule  sold  is  the 
one    mortgaged    and    that    the  judgment 
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debtor  had  no  other  mules  than  those 
mortgaged,  the  question  of  the  identity 
of  the  mule  sued  for  with  that  mortgaged 
is  for  the  jury,  although  the  mortgage 
describes  the  mule  as  black,  and  the  mule 
sued  for  is  described  as  dark  mouse  col- 
ored. Tompkins  v,  Henderson,  83  Ala. 
391,  3  So.  774. 

§  105.  Between  Mortgagees. 

A  mortgagee,  who  has  no  notice  of  a 
subsequent  incumbrance,  owes  no  duty 
to  the  subsequent  incumbrancer  to  care 
for  or  protect  the  security.  Penney  v. 
Miller,  33  So.  668,   134  Ala.  593. 

Return  of  Property  as  Defense.— Plain- 
tiff brought  trover  against  defendant, 
they  being  respectively  junior  and  senior 
chattel  mortgagees  for  the  mortgaged 
property.  Before  this  action  defendant 
had  brought  detinue,  and  seized  and  held 
the  property  until,  in  a  settlement  of  the 
detinue  suit  after  the  commencement  of 
the  action  of  trover,  the  mortgagor  bought 
part  of  the  property  of  defendant.  The 
latter  asked  the  court  to  charge  that  he 
was  not  liable  for  the  property  returned 
to  the  mortgagor.  Held,  not  error  to  re- 
fuse the  charge,  as  a  return  of  the  prop- 
erty pending  the  action  would  not  relieve 
the  conversion  of  its  tortiousness.  Pollak 
V,  Davidson,  87  Ala.  551,  6  So.  312. 

Pleading. — The  plea  in  an  action  by  a 
mortgagee  against  a  third  person  for  con- 
version of  the  mortgaged  property,  al- 
leging that  defendant  took  and  converted 
the  property  by  virtue  of  a  mortgage  ex- 
ecuted to  him  by  the  owner  of  the  prop- 
erty, is  bad  in  not  showing  that  such 
mortgage  was  prior  or  superior  to  the 
one  relied  on  by  plaintiff.  Baker  v,  Hut- 
chinson, 41  So.  809,  147  Ala.  636. 

Evidence. — In  an  action  by  a  chattel 
mortgagee  for  the  conversion  of  the  prop- 
erty, defendant  claimed  under  a  prior 
mortgage  defectively  recorded,  and  hence 
inoperative  as  against  plaintiff.  Held, 
proper  to  exclude  defendant's  evidence 
that  he  sold  the  property  to  the  mortga- 
gor, and  that  his  mortgage  was  given  for 
the  purchase  price  thereof.  Johnson  v, 
Wilson  &  Co.,  34  So.  392,  137  Ala.  468. 

In  trover  by  a  senior  mortgagee 
against  a  junior  mortgagee  who  had 
transferred  the  mortgage  to  a  third  per- 
son, who  subsequently  took  the  mqrt- 
3  Ala  Dig— 7 


gaged  chattels,  evidence  held  to  authorize 
a  finding  that  the  transfer  of  the  mort- 
gage under  which  the  third  person  took 
the  property  was  simulated,  and  that  in 
taking  the  property  he  acted  as  the  agent 
of  the  junior  mortgagee,  rendering  him 
liable.  Henderson  Law  Co.  r.  Hinson,  47 
So.   717,   157  Ala.  640. 

V.     RIGHTS    AND     REMEDIES     OF 
CREDITORS. 

§  106.  Rights  in  Derogation  of  Mortgage 
in  General. 

See  the  titles  ATTACHMENT;  EXE- 
CUTION; GARNISHMENT. 

In  1890,  B.  mortgaged  the  crops  to  be 
grown  on  his  lands  in  1891,  and  thereby 
transferred  all  his  claims  for  rent  and 
advances  during  1891.  B.  died  in  August, 
1891,  and  his  widow  (administratrix)  col- 
lected the  rents  and  advances,  and  paid 
them  to  the  mortgagee,  to  satisfy  the  lien. 
Held,  that  Ainsecured  creditors  had  no 
right  to  the  proceeds  of  the  crops  under 
lien  until  the  mortgagee's  prior  right  was 
satisfied,  though  the  estate  was  insolvent. 
Patapsco  Guano  Co.  v,  Ballard,  107  Ala. 
710,  19  So.  777. 

Release  of  Mortgagor.— Where  a  ven- 
dor takes  a  mortgage  on  goods  sold,  and 
stipulates  therein  that  the  mortgagor 
shall  subsequently  deliver  to  him  notes 
and  mortgages  derived  from  sales  of  the 
merchandise,  an  agreement  by  the  mort- 
gagee to  release  the  mortgagor  from  the 
performance  of  the  stipulation  is  not  in- 
valid as  to  other  creditors,  in  the  absence 
of  notice  to  the  mortgagee  of  the  exist- 
ence of  such  other  creditors.  Goetter  r. 
Smith,  104  Ala.  481,  16  So.  534. 

Indemnity  Mortgage. — Personal  prop- 
erty conveyed  in  mortgage  by  an  execu- 
tor to  indemnify  the  sureties  in  his  bond 
can  not  be  taken  in  execution  against 
him  while  outstanding  claims  exist  upon 
which  the  sureties  may  become  liable. 
Perkins  v,  Mayfield,  5  Port.  182. 

Effect  of  Fraud  of  Mortgagor.— The 
lien  of  creditors  who  have  filed  a  bill  to 
set  aside  the  mortgrage  of  goods  for  fraud 
is  superior  to  that  of  an  attachment  in 
favor  of  the  mortgagee  levied  after  he 
was  cited  to  appear.  McDermott  v. 
Eborn,  90>Ala.  258,  7  So.  751. 

Though  the  effect  of  a  mortgage  is  to 
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hinder,  delay,  or  defraud  the  mortgagor's 
creditors,  yet,  if  the  mortgagee  did  not 
participate  in  such  intent,  but  accepted 
the  conveyance  for  the  sole  purpose  of 
securing  a  bona  fide  debt  of  the  amount 
named  in  the  instrument,  then  the  secu- 
rity is  not  invalid  because  of  such  effect 
or  because  of  the  fraudulent  purpose  of 
the  mortgagor.  Cooper  v.  Berney  Nat. 
Bank,  99  Ala.  119,  11  So.  760;  Howell  v. 
Bowman,  99  Ala.  100,  10  So.  640. 

Lien  for  Prior  Advances.— A  deed  con- 
veyed a  crop  of  cotton  planted  and  to  be 
planted  in  1842  in  trust  to  pay  certain 
debts.  The  crop,  being  gathered,  was 
sent  by  the  grantee  to  factors  for  sale. 
Held,  that  the  factors  could  not  assert  a 
lien  upon  the  proceeds  of  the  crop  upon 
the  ground  that  the  grantor  was  indebted 
to  them  on  demands  existing  previous  to 
the  execution  of  the  deed.  Mauldin  v. 
Armistead,  14  Ala.  702. 

§  107.  Retention  of  Possession  by  Mort- 
gagor. 
§  los.  Necessity  of  Change  of  Pos- 
session as  against  Creditors. 

Recording  as  Substitute  for  Change  of 
Possession A  recorded  mortgage,  cov- 
ering both  real  and  personal  property,  is 
not  invalidated  as  to  the  personalty  by 
the  fact  that  the  mortgagor  is  to  retain 
possession  of  such  property  until  default, 
since  the  recording  of  the  mortgage,  as 
permitted  by  statute,  must  be  regarded  as 
a  substitute  for  change  of  possession. 
Howell  V.  Garden,  99  Ala.  100,  JO  So.  640; 
Cooper  V,  Berney  Nat.  Bank,  99  Ala.  119, 
11  So.  760.  See  ante,  "In  General,"  § 
82  (1). 

§  109.  Effect  of  Possession  or  Con- 
trol by  Mortgagor  in  General. 

Possession  before  Default— A  mort- 
gage of  chattels,  with  possession  retained 
by  the  mortgagor,  is  good,  excepting  as 
against  subsequent  purchasers  and  bona 
fide  creditors.  Morrow  r.  Turney,  35 
Ala.  131. 

Possession  of  goods  mortgaged,  by  the 
mortgagor,  before  default,  is  not  fraudu- 
lent per  se,  where  such  possession  is  con- 
sistent with  the  deed.  Ravisies  v,  Alston, 
5  Ala.  297;  Planters'  &  Merchants'  Bank 
V,     Willis,  5  Ala.  J70. 

"Our  courts  have  uniformly  decided 
that  a  mortgage,  or  deed   of  trust,   hon- 


estly executed,  to  secure  the  payment  of 
a  bona  fide  debt,  to  be  paid  in  futuro, 
was  valid,  although  the  mortgagor,  etc., 
was  left  in  possession  of  the  property, 
and  that  it  was  not  necessary  for  the 
mortgagee,  or  trustee,  to  take  possession 
even  when  the  day  of  payment  arrived,  to 
secure  the  interest  of  the  creditor."  Mc- 
Gregor V.  Hall,  3  Stew.  &  P.  397,  40i. 

"It  may  be  laid  down  generally,  that 
in  the  case  of  a  mortgage  of  chattels,  the 
retention  of  possession  by  the  mortgagor, 
up  to  the  period  of  forfeiture,  is  entirely 
consistent  with  the  deed,  although  there 
is  no  express  stipulation  to  that  effect; 
and  of  consequence  it  does  not  make  the 
security  prima  facie  fraudulent."  Plant- 
ers,' etc.,  Bank  v.  Willis  &  Co.,  5  Ala.  770, 
780;  Beall  v.  Williamson,  14  Ala.  55. 

The  possession  of  a  mortgagor,  when 
consistent  with  the  deed,  is  not  a  badge 
of  fraud — therefore,  where  a  mortgage 
was  made  to  secure  the  mortgagees  as 
sureties  on  three  notes  falling  due  at 
different  times,  with  power  to  sell  at  the 
happening  of  the  first  default,  the  mort- 
gagees may  permit  the  property  to  re- 
main in  the  possession  of  the  mortgagor 
until  the  happening  of  the  last  default. 
Magee  v.  Carpenter,  4  Ala.  469.  See  ante, 
"Before  Default  in  General,"  §  89. 

Use  of  Consumable  Property. — ^The 
use  by  the  mortgagor,  without  the  mort- 
gagee's knowledge,  of  some  of  the  crop 
mortgaged,  will  not  invalidate  the  mort- 
gage. Pugh  V.  Harwell,  108  Ala.  486,  18 
So.  535. 

A  mortgage  on  corn,  fodder,  and  cotton 
will  not  be  vitiated  by  the  mortgagor's 
use  of  a  quantity  of  corn  and  fodder,  nec- 
essary to  secure  the  harvesting  of  cotton, 
though  the  mortgagee  consented  thereto. 
Pugh  V.  Harwell,  108  Ala.  486,  18  So.  535. 

A  debtor  conveyed  his  property  to  a 
trustee  to  secure  pre-existing  debts,  some 
of  which  were  overdue,  extending  the 
time  of  payment  of  such  debts,  and  pro- 
viding for  the  possession  and  use  of  the 
property  by  the  debtor,  and  applying  the 
profits  to  the  payment  of  the  debts.  It 
did  not  appear  that  the  debtor  was  in 
failing  circumstances.  Held,  that  the 
fact  that  a  part  of  the  property  conveyed 
by  such  deed  was  consumable  would  not 
make  it  void  per  se,  as  it  was  competent 
for  the  creditors  to  assent  to  it.     Elmes 
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V.  Sutherland,  7  Ala.  262.  See  post,  "In 
General,"  §  110  (1). 

Retention  by  Mortgagor  after  Law 
Day. — The  retention  of  possession,  by  the 
mortgagor,  after  the  law  day  has  elapsed, 
is  not  prima  facie  'evidence  of  fraud.  It 
is,  at  most,  but  a  circumstance  from 
which  fraud  may  be  inferred.  Bearing 
V,  Watkins,  16  Ala.  20;  Ravisies  v,  Alston, 
5  Ala.  297. 

The  retention  of  possession  by  the 
mortgagor  of  personal  property  after  the 
law  day  has  passed  is  not  necessarily  a 
badge  of  fraud,  especially  if  the  mortga- 
gee proceeds  with  reasonable  diligence  to 
foreclose  his  mortgage.  Simerson  v. 
Branch  Bank,  12  Ala.  205,  cited  in  note 
in  36  L.  R.  A.,  N.  S.,  1019,  1021. 

The  retention  of  the  possession  of 
mortgaged  property,  by  the  mortgagor, 
after  the  law  day  has  passed,  is  not  prima 
facie  evidence  of  fraud,  nor  a  circum- 
stance to  which  the  law  attaches  the  pre- 
sumption of  payment;  nor  is  the  pur- 
chaser authorized  to  infer  payment  of 
the  mortgage  debt,  from  the  retention  of 
possession  by  the  mortgagor  after  the 
law  day  has  passed,  unless  under  such 
circumstances  as  would  satisfy  a  jury  of 
that  fact.    Steele  v,  Adams,  21  Ala.  534. 

The  retention  of  the  possession  of  per- 
sonal property,  by  the  grantor  in  a  deed 
of  trust  for  the  benefit  of  creditors,  after 
the  property  has  been  sold  at  public  auc- 
tion by  the  trustee  pursuant  to  the  terms 
of  the  deed,  is  not  presumptive  evidence 
of  fraud.  Wyatt  v,  Stewart,  34  Ala.  716, 
cited  in  note  in  36  L.  R.  A.,  N.  S.,  1021. 

The  fact  that  the  mortgagee  permitted 
the  mortgagor  to  remain  in  possession 
after  the  law  day  of  the  mortgage  does 
not  affect  the  validity  of  the  mortgage, 
if  the  mortgage  is  bona  fide,  and  the  debt 
secured  has  not  been  paid.  Mitcham  v. 
Schuessler,   98   Ala.   635,   13   So.   617. 

Possession  of  the  chattels  by  the  mort- 
gagor, after  the  mortgagee  has  intervened 
as  claimant  in  execution  thereon,  does 
not  raise  an  inference  of  fraud.  Sandlin 
V,  Anderson,  82  Ala.  330,  3  So.  28. 

A  chattel  mortgage  will  not  be  void,  as 
against  the  mortgagee,  for  failure  to 
immediately  enforce  the  mortgage  on  the 
law  day  thereof.  Pugh  v.  Harwell,  108 
Ala.  486,  18  So.  535. 

Same— Unreasonable     Time. — The     re- 


tention of  possession  by  the  mortgagor 
of  personal  property  becomes  a  badge  of 
fraud  only  when  prolonged  for  an  unrea* 
sonable  time  after  the  law  day.  Sandlin 
V.  Anderson,  etc.,  Co.,  76  Ala.  403. 

If  the  property  be  suffered  to  remain 
with  the  mortgagor  a  considerable  time 
after  the  law  day  has  passed,  it  is  a  cir- 
cumstance from  which  fraud  may  be  in- 
ferred, if  not  satisfactorily  explained. 
Simerson  v.  Branch  Bank,  12  Ala.  205. 

If  the  mortgagor  retains  the  possession 
for  an  unreasonable  length  of  time  after 
the  mortgage  is  forfeited,  this  may  war- 
rant the  inference  that  the  debt  was  paid, 
or  that  the  mortgage  was  held  up  as  a 
protection  for  his  property  against  the 
demands  of  creditors.  Yet  in  such  case, 
it  can  not  be  assumed  as  a  conclusion  of 
law  that  the  mortgage  is  fraudulent. 
Planters,'  etc.,  Bank  v.  Willis  &  Co.,  5 
Ala.  770;  Beall  v.  Williamson,  14  Ala.  55; 
Steele  v.  Adams,  21  Ala.  534. 

"In  Magee  v.  Carpenter,  4  Ala.  469, 
there  was  a  mortgage  of  goods  for  a 
debt  payable  by  installments,  with  power 
to  sell  at  the  happening  of  the  first  de- 
fault. The  court  say:  'As  the  possession 
of  the  mortgagor  was  consistent  with  the 
terms  of  the  deed,  no  presumption  of 
fraud  arises  from  the  mere  fact  of  the 
possession  remaining  with  him  after  the 
execution  of  the  deed;  unless  such  pos- 
session continue  after  the  happening  of 
the  last  default  by  the  failure  to  pay  the 
last  note.  Then  such  possession  would 
doubtless  be  a  badge  of  fraud.'  This  lat- 
ter remark  may  perhaps  be  misappre- 
hended, and  be  taken  as  an  intimation, 
that  if  the  mortgagee  omits  to  avail  him- 
self of  his  security  for  any  length  of 
time  after  he  is  authorized  to  do  so,  his 
neglect  shall  be  deemed  a  fraud  upon 
the  mortgagor's  creditors.  Nothing 
more  was  intended  to  be  said,  than  that 
retaining  the  possession  for  an  unrea- 
sonable time,  was  a  mark  or  sign  of 
fraud  in  the  sense,  and  to  the  extent  we 
have  already  stated."  Planters,'  etc.. 
Bank  v.  Willis  &  Co.,  5  Ala.  770,  782. 

Indulgence  to  the  mortgagor  for  an 
unreasonable  time  after  forfeiture  may 
be  considered  in  determining  the  validity 
of  the  mortgage.  Mitcham  v,  Schuessler, 
98  Ala.  635,  13  So.  617. 

Indulgence  to  the  mortgagor  for  an  un- 
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reasonable  time  after  the  law  day  of  the 
mortgage  is  a  circumstance  which  may  be 
considered  by  the  jury  in  determining  the 
bona  fides  of  the  mortgage  in  its  incep- 
tion. Mitcham  v.  Schuessler,  98  Ala. 
635,  13  So.  617. 

Indulgence  to  the  mortgagor  for  an  un- 
reasonable time  after  the  law  day  is  evi- 
dence that  the  secured  debt  has  been  sat- 
isfied. Mitchell  V.  Schuessler,  98  Ala.  035. 
13  So.  617.  See  ante,  "After  Default, 
§  91. 


§    110.   Reservation   of    Possession, 

Power  of  Sale,  or  Use. 

§  110  (1)  In  GeneraL 

What  Constitutes  Reservation.— The 
fact  that  all  the  cotton  raUed  on  the 
plantation  was  not  subjected  to  a  mort- 
gage on  the  crop  is  not  evidence  of  the 
reservation  of  a  benefit  to  the  mortga- 
gor, where  it  appeared  that  others  had  an 
interest  in  said  crop.  Pugh  v.  Harwell, 
108  Ala.  486,  18  So.  535. 

An  insolvent  debtor  mortgaged  his  stock 
of  merchandise,  worth  about  $5,000,  some 
of   which   was   of  a  perishable  nature,  to 
secure  a  debt  of  $3,000.    The  mortgagee 
did  not  know  that  the  debtor  was  insol- 
vent, but  did  know  that  he  was  financially 
embarrassed.    It  did  not  appear  that  the 
debtor  owned   any   other  property   liable 
to  the  satisfaction  of  his  debts.    A  power 
of   sale   was   not  expressly   reserved,   but 
the  merchandise  laws  left  in  the  mortga- 
gor's   possession,    and    by    implication    it 
was   clear  that  it  was   intended  *"»*•»« 
should  remain  in  possession  until  the  law 
day,  ninety  days  after  date.    Held,  that  a 
power  of  sale  was  impliedly  retained  by 
the  mortgagor,  and  was  as  much  a  part 
of   the   contract   as   if  expressed.     Bene- 
dict V.  Renfro.  75  Ala.  121. 

Effect— The  mere  retention  of  posses- 
sion by  a  chattel  mortgagor,  or  a  provi- 
sion in  the  mortgage  authorizing  the 
same,  is  not  such  a  reservation  of  a  bene- 
fit to  him  as  invalidates  the  instrument 
against  his  existing  or  subsequent  cred- 
itors.   Rike  V.  Ryan,  41  So.  959.  147  Ala. 

497 

A  voluntary  conveyance  by  a  debtor  to 
a  trustee  of  lands  and  personal  property 
for  -the  purpose  of  securing  the  payment 
of  debts,  some  of  which  are  past  due.  and 
others  are  running  to  maturity-fixmg  a 


distant  day  after  the  maturity  of  the 
youngest  debt— and  providing  that  until 
then  the  debtor  shall  continue  in  the  pos- 
session and  use  of  the  property,  applying 
the  profits  to  the  payment  of  the  debts,  is 
not  materially  different  from  a  mortgage 
executed  under  the  same  state  of  facts; 
and  when  it  does  not  appear  by  the  deed 
that  the  debtor  is  in  failing  circumstances, 
the  stipulation  that  he  may  remain  in  pos- 
session and  use  of  the  property,  does  not 
per  se  make  the  deed  void.  Elmes  v. 
Sutherland.  7  Ala.  262. 

The  provision  in  a  mortgage  allowing 
the  mortgagor  to  retain  possession  of  tVe 
property  conveyed  therein  is  not  such  a 
reservation  of  benefit  to  him  as  will  ren- 
der invalid  the  mortgage  as  to  existing  or 
subsequent  creditors,  if  the  debt  which 
the  instrument  purports  to  secure  was 
bona  fide,  and  the  mortgagee  was  not  a 
party  to  any  intent  on  the  part  of  the 
mortgagor  in  executing  the  mortgage  to 
hinder,  delay,  or  defraud  his  creditors. 
Kidd  V.  Morris.  30  So.  SOS.  127  A^a.  393. 
See.  also,  Howell  v.  Bowman,  99  Ala.  100, 
10  So.  640. 

A  mortgage  of  a  stock  of  goods,  where- 
by the  mortgagor  reserves  to  himself  the 
right  of  continuing  in  possession  and  to 
sell  the  goods,  is  not  void,  as  to  creditors, 
where  at  the  time  of  executing  the  mort- 
gage he  was  solvent.  Thornton  v.  Cook. 
97  Ala.  630,  12  So.  403. 

Where  a  corporation  issued  bonds  in 
excess  of  the  value  of  its  assets,  and  as- 
signed them  to  creditors  as  collaterals  for 
existing  liabilities  and  future  advances, 
securing  the  bonds  by  a  mortgage  of  all 
its  property,  in  which  it  was  stipulated 
that  the  mortgagor  should  retain  posses- 
sion, such  mortgage  is  void  as  to  unse- 
cured creditors.  Age-Herald  Co.  v.  Pot- 
ter, 109  Ala.  675,  19  So.  725. 

The  sale  of  part  of  the  mortgaged  crop 
without  the  knowledge  of  the  mortgagee 
is  not  evidence  of  fraud  on  the  part  of 
the  mortgagee,  and  notice  is  not  to  be 
imputed  to  the  mortgagees  merely  be- 
cause he  lived  near  the  place  where  the 
crops  were  delivered  to  the  railroad  com- 
pany for  transportation.  Pugh  v,  Har- 
well, 108  Ala.  486.  18  So.  535. 

The  transfer  of  mortgages  for  the 
amount  due  (though  the  property  was 
worth  more)  to  one  who  several  months 
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afterwards  resold  the  property  to  the 
mortgagor,  the  transactions  being  dis- 
tinct, does  not  tend  to  prove  fraud  as 
against  said  mortgragees  in  an  action  by 
execution  creditors  to  subject  the  prop- 
erty to  the  payment  of  their  judgment. 
Pugh  V,  Harwell,  108  Ala.  486,  18  So.  535. 

Use  of  Consumable  Property. — A  vol- 
untary conveyance  by  a  debtor  to  a  trus- 
tee of  land  and  personal  property  to  se- 
cure debts,  is  in  the  nature  of  a  mort- 
gage and  is  not  void  per  se  from  the 
circumstance  that  perishable  articles  are 
conveyed  by  it  with  a  reservation  of  a 
use  to  the  debtor  until  the  time  fixed  by 
the  deed  as  the  law  day.  Such  a  stipula- 
tion is  good  between  the  parties,  though 
it  is  possible  it  may  have  no  effect  against 
an  attaching  creditor.  Elmes  v.  Suther- 
land, 7  Ala.  262. 

A  deed  of  trust  of  personal  property, 
operative  as  a  security  for  the  payment  o( 
money,  is  not  fraudulent  per  se,  on  ac- 
count of  the  reservation  to  the  grantor  of 
the  use  of  perishable  effects  which  may  be 
consumed  in  the  use.  Graham  v.  Lock- 
hart,  8  Ala.  9. 

Where  a  debtor  conveys  property  in 
trust,  as  security  for  certain  creditors,  re- 
serving the  use  of  perishable  effects  which 
may  be  consumed  in  the  use,  any  other 
creditor  may,  notwithstanding,  have  all 
the  debtor's  estate  reduced  at  once  to  its 
money  value  over  and  above  the  amount 
of  the  debts  secured.  Graham  v.  Lock- 
hart,  8  Ala.  9. 

An  insolvent's  mortgage  on  crops  to  be 
grown  the  following  year,  also  covering 
stock  and  provisions,  which  were  to  re- 
main in  the  possession  of  the  mortgagor, 
is  not  void,  though  it  was  apparent  from 
the  mortgage,  and  the  mortgagee  and  his 
assigns  understood,  that  the  mortgagor 
would  consume  the  stock  and  provisions 
before  the  mortgage  was  due,  as  such 
consumption,  being  necessary  to  the 
planting  and  harvesting  of  the  crop,  was 
of  advantage  to  the  mortgagee.  Pugh  v. 
Harwell,  108  Ala.  486,  18  So.  535. 

A  mortgage,  executed  by  one  who  is 
insolvent,  upon  a  crop  growing  at  the 
time  and  the  crop  to  be  grown,  giving  the 
mortgagor  the  right  to  consume  the  prop- 
erty covered  by  said  mortgage  in  making 
another  crop,  does  not  reserve  such  a  ben- 
efit   to    the    mortgagor    as    would  render 


the  mortgage  fraudulent  and  void  as  ta 
his  other  creditors.  Kidd  v,  Morris,  30 
So.  508,  127  Ala.  393.  See  ante,  "Effect 
of  Possession  or  Control  by  Mortgagor  in 
General,"  §  109. 

§  110  (2)  Sale  in  Usual  Course  of  Trade. 

See  the  title  FRAUDULENT  CON- 
VEYANCES. 

Sale  for  Benefit  of  Mortgagor.— A  chat- 
tel mortgage  which  permits  the  mort- 
gagor to  sell  the  property,  and  apply  the 
proceeds  to  his  own  use  without  account- 
ing to  the  mortgagee,  is  void  as  to  the 
other  creditors.  Benedict  v,  Renfro,  75 
Ala.  121;  Murray  v.  McNealy,  86  Ala.  234, 
5  So.  565,  566,  cited  in  note  in  18  L.  R.  A. 
606,  609,  612. 

"A  mortgage  of  merchandise  which  ex- 
pressly or  impliedly  leaves  the  mortgagor 
in  possession,  and  free  to  make  sales  from 
the  mortgaged  property  for  his  own  bene- 
fit, in  its  very  nature  involves  such  a  res- 
ervation of  a  benefit  to  the  mortgagor  as 
invalidates  the  instrument,  and  the  court 
will  pronounce  it  invalid  as  a  conclusion 
of  law."  Howell  r.  Bowman,  99  Ala.  100, 
10  So.  640,  644. 

A  mortgage  on  a  stock  of  merchandise, 
with  the  understanding,  express  or  im- 
plied, that  the  mortgagor  is  to  continue  in 
business,  necessarily  disposing  of  the 
goods  from  time  to  time,  is  fraudulent  as 
to  present  and  subsequent  creditors.  Gil- 
lespie V.  McCleskey,  49  So.  362,  160  Ala. 
289,  cited  in  note  in  36  L.  R.  A.,  N.  S., 
1184. 

Where  it  appears,  either  on  the  face  of 
the  mortgage  or  by  parol,  that  the  mort- 
gagee has  given  to  the  mortgagor  power 
to  dispose  of  the  property  mortgaged,  and 
to  apply  the  proceeds  to  his  own  use,  the 
mortgage  is  void  as  to  attaching  creditors. 
Renfro  Bros.  v.  Goetter,  78  .\la.  311,  cited 
on  this  point  in  note  in  18  L.  R.  A.  612. 

"When  a  debtor  mortgages  a  stock  of 
goods  which  belongs  to  him,  to  secure 
the  payment  of  a  debt,  and  reserves,  or  is 
allowed  to  continue  in,  the  possession,  for 
the  purpose  of  sale  on  his  own  account, 
the  mortgage  is  held  to  be  constructively 
fraudulent  as  to  other  creditors,  ^regard- 
less of  the  actual  intent  of  the  parties  to 
it,  because  the  necessary  effect  of  it  is  to 
hinder  and  delay  and  defraud  such  other 
creditors,   and    the   mortgagor   and  mort- 
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gagee  are  conclusively  presumed  to  have 
contemplated  and  intend  these  necessarily 
ensuing  illegal  results."  Adkins  v,  By- 
num,  109  Ala.  281,  19  So.  400,  401;  Hayes 
V.  Wescott,  91  Ala.  143,  8  So.  337,  cited  in 
note  in  18  L.  R.  A.  610,  613,  13  L.  R.  A.,  N. 
S.,  922. 

In  a  mortgage  of  a  stock  of  goods  given 
to  secure  a  debt  for  money  loaned  to 
carry  on  the  business,  a  stipulation  that 
the  mortgagee  may  take  possession  on  de- 
fault is  an  implied  reservation  of  the  pos- 
session to  the  mortgagor  until  default, 
and  power  to  sell  in  the  meantime  is  a 
necessary  inference,  and  the  reservation 
of  these  benefits  to  the  mortgagor  stamps 
the  mortgage  as  fraudulent  in  law  against 
creditors,  notwithstanding  a  parot  agree- 
ment that  the  proceeds  of  sales  shall  be 
paid  over  to  the  mortgagee.  Owens  v. 
Hobbie,  82  Ala.  467,  3  So.  145,  cited  in 
note  in  18  L.  R.  A.  608,  610,  613. 

The  well-established  rule  is  that  where 
an  insolvent  debtor  mortgages  to  a  cred- 
itor a  stock  of  goods  which  the  mort- 
gagee is  not  to  take  into  his  possession 
till  a  future  day,  there  is  an  implied  right 
in  the  mortgagor  to  continue  selling  the 
property  as  his  own,  which  renders  the 
instrument  void  as  to  other  creditors  on 
the  ground  that  the  transaction  involves 
a  reservation  of  a  benefit  to  the  grantor, 
and  is  indeed  a  conveyance  in  trust  to  his 
use.  Pugh  V,  Harwell,  108  Ala.  486,  18 
So.  535,  537. 

"It  has  been  uniformly  held  by  this 
court  that  where  the  law  day  of  a  mort- 
,  gage  is  fixed  at  a  future  date,  when  the 
mortgagee  may  take  possession  of  the 
mortgaged  property  for  the  purpose  of 
foreclosure,  the  mortgagor  is  impliedly 
left  in  possession  of  the  property,  and  if 
the  property  employed  in  trade  is  of  a 
shifting  character,  as  a  stock  of  goods  in 
a  store,  the  mortgagor  has  the  implied 
power  to  sell  and  dispose  of  the  property: 
and  this  constitutes  the  reservation  of  a 
benefit  to  the  mortgagor,  which  stamps 
the  mortgage  as  fraudulent  in  law  against 
creditors.  Roden  v,  Norton,  128  Ala.  129, 
29  So.  637."  Albes  v,  Keith,  etc.,  Co.,  152 
Ala.  452,  44  So.  693. 

Under  Code,  §  2150,  making  all  trans- 
fers of  chattels  in  trust  for  the  use  of  the 
person  making  the  same  void  against  his 
creditors,     a     mortgage    of    logs    is    void 


against  the  mortgagor's  creditors,  where 
there  is  an  agreement  outside  the  mort- 
gage that  the  mortgagor  may  remain  in 
possession  and  manufacture  lumber  from 
the  legs,  and  sell  it  for  his  own  use.  Chris- 
tian &  Craft  Grocery  Co.  v.  Michael,  25 
So.  571,  121  Ala.  84. 

Where  a  debtor  executes  a  mortgage 
upon  a  stock  of  goods,  and  by  agreement 
or  understanding  with  the  mortgagee  re- 
tains possession  thereof,  with  the  right  to 
carry  on  the  business  and  sell  the  prop- 
erty in  regular  course  of  trade  for  his  own 
benefit,  such  mortgage  is,  under  the  pro- 
visions of  the  statute  (Code,  §  2150), 
fraudulent  and  void  as  against  the  mort- 
gagor's creditors.  Roden  v.  Norton,  29  So. 
637,  128  Ala.  129,  cited  in  note  in  36  L.  R. 
A.,  N.  S.,  1184,  1188. 

A  mortgage  of  a  stock  of  merchandise 
given  several  days  after  the  execution  of 
the  notes  secured  thereby,  by  the  terms 
of  which  the  mortgagor  remained  in  pos- 
session, with  no  provision  for  an  account- 
ing, and  with  the  agreement  that  the  debt 
would  be  extended  as  long  as  the  mort- 
gagor desired,  on  the  making  of  annual 
payments  of  the  interest,  is  fraudulent 
and  void  as  to  existing  or  subsequent 
creditors.  Cross  v.  Berry,  31  So.  36,  132 
Ala.  92,  cited  in  note  in  36  L.  R.  A.,  N.  S.. 
1181. 

Where,  in  a  mortgage  executed  by  a 
debtor  upon  his  stock  of  goods  to  secure 
an  indebtedness  due  from  him  to  one  of 
his  creditors,  there  is  a  stipulation  that 
upon  default  in  the  payment  of  the  indebt- 
edness, as  evidenced  by  the  note,  the 
mortgagee  is  authorized  to  take  posses- 
sion of  the  stock  of  goods,  such  stipula- 
tion is  an  implied  reservation  of  the  pos- 
session of  the  goods  by  the  mortgagor  un- 
til default,  and  the  power  to  sell  in  the 
meantime  is  a  necessary  inference,  and 
the  reservation  of  these  benefits  to  the 
mortgagor  makes  the  mortgage  fraudu- 
lent and  void  as  against  the  grantor's 
creditors.  Roden  v,  Norton,  29  So.  637, 
128  Ala.  129. 

A  chattel  mortgage,  executed  by  a  fur- 
niture manufacturing  corporation  on  its 
lumber,  supplies,  manufactured  furniture, 
etc.,  providing  that  the  mortgaged  prop- 
erty should  remain  in  the  corporation's 
possession,  to  be  utilized  and  disposed  of 
by  it  in  the  ordinary  course  of  trade,  and 
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that  on  default  the  mortgagee  should 
have  power  after  notice  to  sell  the  prop- 
erty, containing  a  reservation  for  the  ben- 
efit of  the  mortgagor,  in  violation  of  Code 
1896,  §  2150,  and  was  therefore  void 
as  against  the  mortgagor's  existing  and 
subsequent  creditors.  Albes  v,  Keith, 
Simmons  &  Co.,  44  So.  693,  152  Ala.  452. 

"It  may  be,  *  ♦  *  that  the  mortgage  pur- 
porting the  transfer  of  a  stock  of  mer- 
chandise and  the  subsequent  acquisition 
of  merchandise  by  the  mortgagors  during 
the  life  of  the  mortgage,  the  mortgagors 
being  entitled  to  possession,  and  to  buy 
and  sell  in  the  usual  course  of  the  trade 
of  merchants,  was  fraudulent  and  void  as 
to  creditors  of  the  mortgagors,  existing 
or  subsequent.  Benedict,  etc.,  Co.  v,  Ren- 
fro  Bros.,  75  Ala.  121;  Murray  v.  McNealy, 
86  Ala.  234,  5  So.  565;  McDermott  v, 
Eborn,  90  Ala.  258,  7  So.  751."  Goetter 
V,  Smith,  104  Ala.  481,  16  So.  534,  536. 

Sale  for  Benefit  of  Mortgagee. — A  mort- 
gage of  personal  property  providing  for 
the  sale  thereof  by  the  mortgagor  for  and 
an  account  of  the  mortgagee,  and  the  pro- 
ceeds of  such  sales  be  applied  to  the  mort- 
gage debt,  is  not  fraudulent  on  its  face. 
Howell  V,  Bowman,  99  Ala.  100,  10  So. 
640,  644. 

A  mortgage  securing  the  purchase 
price  of  a  stock  of  goods  covering  only 
goods  purchased,  and  given  as  a  part  of 
the  transaction  of  purchase,  is  not  ren- 
dered void  as  to  creditors  by  a  stipulation 
that  the  mortgagor  may  sell  from  the 
mortgaged  property  in  the  course  of 
trade,  the  transaction  not  having  with- 
drawn from  the  creditors  any  property 
subject  to  their  claims  and  not  including 
any  fraudulent  intent  on  the  part  of  the 
debtor.  Adkins  v.  Bynum.  109  Ala.  281,  19 
So.  400,  cited  in  note  in  36  L.  R.  A.,  N.  S., 
1191.  See  post,  "Agency  of  Mortgagor 
for  Mortgagee,"  §  111. 

Fixtures. — While  a  chattel  mortgage 
covering  a  stock  of  goods  and  fixtures  is 
constructively  used  as  to  the  stock,  by 
reason  of  the  mortgagor's  right  to  con- 
tinue in  possession  and  sell  the  goods,  it 
18  valid  as  to  the  fixtures,  to  which  the 
power  of  sale  does  not  apply.  Hayes  v, 
Westcott,  91  Ala.  143,  8  So.  337,  cited  in 
note  in  18  L.  R.  A.  610,  613,  13  L.  R.  A., 
N.  S.,  922;  Gillespie  v.  McCleskey,  160 
Ala.  289,  49  So.  362,  cited  in  note  in  36  L. 


R.  A.,  N.  S.,  1184.    See,  generally,  the  ti- 
tle FIXTURES. 

§  111.   ^—   Agency    of    Mortgagor   for 
Mortgagee. 

See  ante.  "Sale  in  Usual  Course  of 
Trade,"  §  110  (2). 

"The  mortgagee  is  not  prohibited  by 
any  rule  of  law  or  of  public  policy  from 
employing  the  mortgagor  as  his  agent  to 
sell  the  goods  on  his  (the  mortgagee's) 
exclusive  account,  without  authority  to 
use  or  appropriate  the  proceeds  of  sale  to 
any  other  purpose  than  paying  the  mort- 
gage debt."  Murray  v.  McNealy,  86  Ala. 
234,  5  So.  565,  567. 

"A  mortgage  of  merchandise  would  not 
be  rendered  conclusively  invalid,  where  the 
mortgagor  is,  in  good  faith,  left  in  posses- 
sion of  the  goods,  with  power  to  sell  for 
the  exclusive  use  of  the  mortgagee,  hold- 
ing the  proceeds  of  sale  for  his  benefit.  In 
such  case,  he  may  well  be  deemed  the 
mere  agent  of  the  mortgagee,  acting  for 
him  and  in  his  behalf."  Benedict,  etc.,  Co. 
i\  Renfro  Bros.,  75  Ala.  121;  Murray  v, 
McNealy,  86  Ala.  234,  5  So.  565,  56G. 

A  mortgage  of  a  stock  of  merchandise 
authorizing  the  mortgagor  to  continue  the 
sale  of  the  goods,  which  expressly  stipu- 
lates that  such  sale  shall  be  exclusively 
for  the  benefit  of  the  mortgagee,  is  valid, 
as  against  the  mortgagor's  creditors,  in 
the  absence  of  evidence  of  actual  fraud. 
Murray  v.  McNealy,  86  Ala.  234,  5  So.  565, 
cited  in  note  in  18  L.  R.  A.  609,  613. 

A  merchant,  in  failing  condition,  exe- 
cuted to  one  of  his  creditors,  who  knew 
of  his  financial  embarrassment,  a  mort- 
gage on  his  entire  stock  of  merchandise, 
in  which  it  was  implied  that  the  mortga- 
gor was  to  remain  in  possession  of  the 
property  until  the  law  day,  and  which 
provided  that  if  the  debt  secured  was  not 
paid  at  the  specified  time  the  mortgagee 
might  take  possession  and  sell  the  prop- 
erty, returning  any  surplus  over  the  ex- 
penses and  amount  of  the  debt  to  the 
mortgagor,  which  mortgage  was  re- 
corded. In  about  a  half  hour  after  the 
execution  of  such  mortgage,  the  parties 
entered  into  another  written  agreement, 
in  which  the  mortgagor  renounced  and 
released  to  the  mortgagee  all  claim  and 
benefit  he  had  in  the  stock  of  goods  con- 
veyed    in  the    mortgage,     and  in    which 
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it  was  stipulated  that  the  mortgagor  was 
to  take  charge  of  and  sell  for  the  mort- 
gagee the  said  stock  of  merchandise,  act- 
ing therein  as  the  latter's  agent,  at  a  stip- 
ulated monthly  salary,  and  paying  over 
to  him  all  money  arising  from  the  sale 
of  said  goods,  which  agreement  was  to 
be  in  effect  until  the  mortgage  debt  was 
paid,  but  it  was  never  recorded.  Held, 
that  such  agreement  is  a  modification  of 
the  contract  by  the  parties  as  set  forth 
in  the  mortgage,  and,  by  reason  of  the 
transaction  as  evidenced  by  the  mort- 
gage and  the  agreement,  there  was  a  se- 
cret benefit  reserved  to  the  debtor,  which 
rendered  the  mortgage  fraudulent  and 
void  as  to  the  other  creditors  of  the 
debtor,  and  made  the  mortgagee  a 
trustee  in  invitum  for  the  value  of  the 
stock  of  goods  at  the  time  of  the  execu- 
tion of  the  mortgage.  Roden  v,  Norton, 
29  So.  637,  128  Ala.  129. 

§    112.  Disposition   of   Proceeds   of 

Property. 

One  of  the  mules  conveyed  by  the 
mortgage  having  been  negligently  killed 
by  a  third  person,  while  thus  left  by  the 
claimant  in  the  possession  of  the  mort- 
gagor, and  its  value  paid  to  him  by  the 
wrongdoer,  such  payment  and  receipt, 
not  shown  to  have  been  made  with  the 
knowledge  of  the  mortgagee  and  claim- 
ant, can  not  be  regarded  as  a  badge  of 
fraud  in  the  mortgage.  Sandlin  v.  An- 
derson, 82  Ala.  330,  3  So.  28. 

§  113. Sufficiency  of  Transfer  of  Pos- 
session. 
A  conversation  between  the  mortgagor 
and  the  mortgagee's  agent,  in  September, 
in  which  the  mortgagor  said,  "You  have 
a  mortgage.  All  that  is  yours;  you  can 
have  it,"  referring  to  a  crop  of  cotton; 
and  in  which  the  agent  then  instructed 
him  to  haul  the  cotton  to  the  gin,  have 
it  ginned,  and  carry  it  to  town — does  not 
show  a  delivery  of  the  cotton.  Wctzler 
V.  Kelly,  83  Ala.  440,  3  So.  747. 

§  114.  Delay  in  Filing  or  Recording  or 
Renewal  or  Refiling. 

See  ante,  "Time,"  §  50. 

Efifect  of  Delay  in  Recording.— A  chat- 
tel mortgage  is  invalid  as  against  credit- 
ors who  levy  attachment  or  execution 
after  the  execution  of  the  mortgage,  but 


prior    to  its     recording.      Hardaway     v. 
Semmes,  38  Ala.  657. 

When  mortgaged  personal  property  is 
seized  under  attachment  against  the 
mortgagor,  before  the  registration  of  the 
mortgage,  and  is  sold  as  perishable,  the 
,lien  of  the  attachment  must  prevail  over 
that  of  the  mortgage.  Hurt  v.  Redd,  64 
Ala.  85. 

A  mortgage  of  personal  property  situ- 
ated within  this  state  at  the  date  of  the 
conveyance,  although  executed  in  another 
state,  where  both  parties  resided,  is  inop- 
erative, against  creditors  without  notice, 
until  it  is  registered,  and  a  creditor  ac- 
quiring a  lien  by  attachment  before  that 
time  has  a  claim  superior  to  that  of  the 
mortgagee.  Hardaway  v.  Semmes,  38 
Ala.  657. 

§  115.  Failure  to  File  or  Record  Mortgage. 

§  116. Effect  of  Failure  to  File  or  Re- 

cord  or  to  Renew  Filing  or  Record. 

Unless  a  chattel  mortgage  is  purposely 
withheld  from  record  for  the  purpose  of 
concealment,  and  to  give  the  mortgagor  a 
false  credit,  the  only  effect  of  it  is  to  post- 
pone it  to  after-acquired  liens.  Rike  v, 
Ryan,  41  So.  959,  147  Ala.  497. 

§  117.  ^—  Creditors  Entitled  to  Protec- 
tion. 

See  ante,  "Subsequent  Bona  Fide  Pur- 
chasers or  Mortgagees,"  §  85. 

A  mortgage  of  personal  property  for 
the  purpose  of  securing  a  debt  is  em- 
braced by  the  act  of  1828,  "more  effect- 
ually to  prevent  frauds  and  fraudulent 
conveyances,  and  for  other  purposes,"  and 
will  be  operative  against  "creditors  and 
subsequent  purchasers"  who  have  notice 
of  its  existence,  although  it  was  not  reg- 
istered within  the  time  prescribed.  Smith 
V.  Zurcher,  9  Ala.  208. 

§  118.   Defects  Cured    by  Taking      Pos- 
session. 

When  the  transferee  of  a  mortgage 
given  under  Code,  §§  1858-1860,  for  ad- 
vancements to  make  a  crop,  before  the 
crop  has  been  planted  or  has  matured, 
comes  into  possession  of  the  crop,  the 
mortgage  gives  him  sufficient  title  to  ena- 
ble him  to  hold  it  against  subsequent  cred- 
itors of  the  mortgagor.  Abraham  v.  Car- 
ter. 53  .\la.  8. 
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§  119.  Actions  to  Determine  and  Estab- 
lish Rights. 

Parties^— When  personal  property  con- 
veyed by  a  trust  deed  is  levied  on  by  cred- 
itors of  the  grantor,  and  claimed  by  the 
trustee  under  the  statute,  his  cestui  que 
trust  is  not  entitled  in  equity  to  restrain 
the  creditors  from  proceeding  in  the  claim 
suits,  upon  the  ground  that  he  desires  a 
foreclosure.  Marriott  v.  Givens,  8  Ala. 
694. 

Procedure. — An  unsecured  creditor 
seeking  to  avoid  a  chattel  mortgage 
should  file  a  bill  making  the  personal  rep- 
resentative of  the  mortgagor  and  the 
mortgagee  parties,  and  asserting  his  right 
to  satisfaction  of  his  debt  out  of  the  mort- 
gagor's property.  Stewart  r.  Fry,  3  Ala. 
573.  * 

Burden  of  Proof. — In  the  case  of  How- 
ell V.  Bowman,  99  Ala.  100,  10  So.  640,  it 
is  said:  "When  the  attacking  creditor 
proves  the  existence  of  his  debt  at  the 
time  the  mortgage  was  executed,  the  onus 
is  then  cast  on  the  mortgagee  to  show  that 
the  debt  which  the  mortgage  purports  to 
secure  was  justly  due  at  the  time  of  its 
execution.  If  this  proof  is  made,  and  the 
evidence  stops  here,  the  attack  upon  the 
mortgage  is  not  sustained.  But  the  as- 
sailing party  may  go  further  and  prove 
that  the  mortgage  was  made  with  intent 
to  hinder,  delay,  or  defraud  the  creditors 
of  the  mortgagor.  In  this  inquiry  as  to 
the  intent  the  burden  of  proof  is  shifted 
upon  the  complaining  creditor."     Cooper 

V.  Berney  Nat.  Bank,  99  Ala.  119,  11  So. 
760.  762. 

VI.  ASSIGNMENT    OF     MORTGAGE 

OR  DEBT. 

§  120.  Requisites  and  Validity  in  General. 

Method  of  Assignment  and  Title  of  As- 
signee.— See  post,  "Operation  and  Effect," 
§  122. 

Persons  Bound.— -A  mortgagee  is  bound 
civilly  by  an  assignment  of  the  mortgage, 
executed  by  another  as  his  agent,  his 
silent  partner  being  present  at  the  time, 
and  by  the  representation  of  the  partner 
that  the  mortgage  debt  was  the  only  claim 
held  by  the  firm  against  the  property. 
Foster  v.  State,  88  Ala.  182,  7  So.  185. 

Time  of  Assignment — ^The  assignment 
for  a  valid    consideration,    and  with  the 


consent  of  the  mortgagor,  of  a  mortgage 
conditioned  to  save  the  mortgagee  harm- 
less from  his  liability  as  surety  on  a  prom- 
issory note,  is  void,  if  made  after  the  can- 
cellation of  such  note.  Brooks  v.  Ruff,  37 
Ala.  371,  cited  in  note  in  27  L.  R.  A.,  N.  S., 
119. 

Effect  of  Possession  by  Donee. — ^The 
possession  of  mortgaged  chattels  by  a 
donee  under  a  gift  from  the  mortgagor 
does  not  avoid  a  transfer  of  the  mortgage 
by  the  mortgagee.  Speakman  v.  Vest,  44 
So.  1021,  152  Ala.  623. 

§  121.  Transfer  of  Debt  or  Obligation  Se- 
cured. 

Right  of  Transferee^— The  rights  of  the 
transferee  of  a  part  of  the  mortgage  debt, 
as  against  the  security,  may,  by  stipula- 
tion, be  rendered  subject  to  those  of  the 
mortgagee.  Penney  v.  Miller,  33  So.  668, 
134  Ala.  593. 

Duty  of  Transferee. — A  complaint  for 
an  accounting,  etc.,  alleged  that  defendant 
had  transferred  to  complainant  two  notes 
out  of  a  number  payable  to  him,  and  se- 
cured by  mortgage,  the  consideration  for 
the  transfer  being  that  complainant  had 
furnished  money  whereby  a  prior  incum- 
brance was  discharged  from  a  part  of  the 
property  included  in  the  mortgage.  Held, 
that  the  averments  did  not  warrant  a  con- 
clusion that  the  mortgagee  became  bound 
as  a  trustee  to  account  to  complainant  for 
the  specific  proceeds  of  the  property  so 
included  in  the  mortgage,  but  merely 
showed  consideration  for  the  transfer, 
and  that  complainant  shared  the  security. 
Penney  i\  Miller,  33  So.  668,  134  Ala. 
593. 

Estoppel  of  Transferee.1— The  trans- 
feree of  part  of  the  mortgage  debt,  whose 
rights  are  by  stipulation  made  subject  to 
those  of  the  mortgagee  is,  by  claiming 
under  the  mortgage,  estopped  to  impeach 
the  mortgagee's  debt.  Penney  v.  Miller, 
33  So.  668,  134  Ala.  593. 

Duty  of  Mortgagee. — Where  a  mort- 
gagee transfers  a  part  of  the  mortgage 
debt,  it  being  stipulated  that  the  rights  of 
the  transferee  as  against  the  security  shall 
be  subject  to  those  of  the  mortgagee,  the 
mortgagee,  while  not  a  trustee,  save  as  to 
collections  in  excess  of  his  debt,  is  bound 
to  act  toward  the  transferee  in  good  faith. 
Penney  r.  Miller,  33  So.  668,  134  Ala. 
593. 
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§  128.  Operation  and  Effect 

See  post,  "Actions  by  or  against  As- 
signees," §  128. 

Method  of  Assignment  and  Title  of  As- 
signee* — "'An  assignment  of  the  debt, 
without  an  assignment  of  the  mortgage, 
will  not  at  law  pass  the  legal  estate  to  the 
mortgagee.  That  remains  with  him 
clothed  with  a  trust  for  the  assignee.* 
Welsh  V.  Phillips,  54  Ala.  309."  First  Nat. 
Bank  v,  SprouU,  105  Ala.  275,  16  So.  879, 
881. 

"The  well-understood  rule  is,  that  the 
transfer  by  delivery  merely,  or  by  assign- 
ment in  writing,  of  a  mortgage  debt,  oper- 
ates as  an  equitable  assignment  to  the 
transferee  of  the  mortgage  by  which  the 
debt  is  secured,  such  as  will  authorize  the 
transferee  to  file  a  bill  to  foreclose  the 
mortgage,  the  debt  being  the  principal 
and  the  mortgage  its  mere  incident."  First 
Nal.  Bank  i\  Sproull,  105  Ala.  275,  16  So. 
879,  881. 

A  mortgagee's  assignment  of  "all  right, 
title,  and  interest  in  and  to  the  within 
mortgage,"  indorsed  on  the  mortgage, 
passes  the  legal  title.  Graham  v.  New- 
man, 21  Ala.  497. 

The  assignment  of  a  note  secured  by  a 
chattel  mortgage,  unless  there  is  some 
contract  to  the  contrary,  is  an  equitable 
assignment  of  the  mortgage.  Graham  v. 
Newman,  21  Ala.  497. 

The  indorsement  of  the  note  in  blank 
by  the  payee  before  maturity,  and  nego- 
tiation of  same  at  bank,  and  delivery  of 
the  mortgage  to  the  bank  without  assign- 
ment in  writing,  was  an  equitable  assign- 
ment of  the  mortgage.  Dumas  v.  People's 
Bank,  40  So.  964,  146  Ala.  226. 

Where  a  note  and  chattel  mortgage  se- 
curing it  were  transferred  by  the  payee 
as  collateral  security  by  indorsing  the 
note  in  blank  and  delivering  it  and  the 
mortgage  to  the  transferee,  the  legal  title 
to  the  chattels  covered  by  the  mortgagee 
passed  to  the  transferee.  Moseley  r. 
Selma  Nat.  Bank,  3  Ala.  App.  614,  57 
So.  91. 

For  the  purpose  of  assignment  a  sepa- 
rate writing  could  have  been  made  as  ef- 
fectual as  a  writing  on  the  mortgage  it- 
self. The  case  of  Gafford  v,  Lofton,  94 
Ala.  333,  10  So.  505,  shows  that  a  chat- 
tel mortgage  may  be  legally  assigned  by 
an   indorsement   thereon,   and    does     not 


negative  the  validity  of  separate  assign- 
ments. Clem  V,  Wise,  133  Ala.  403,  31  So. 
986,  988. 

The  assignment  of  part  of  the  mortgage 
debt  is  an  assignment  pro  tanto  of  the 
mortgage  security.  Penney  i\  Miller,  134 
Ala.  593,  33  So.  668. 

Priority  of  Transferee.— "Ordinarily, 
where  the  terms  of  the  transfer  are  silent 
as  to  priority,  the  transferee's  debt  is 
given  preference  as  a  claim  on  the  prop- 
erty over  that  retained  by  the  mortgagee, 
but  by  stipulating  therefor  the  transferee 
may  be  postponed  to  the  mortgagee." 
Penney  v.  Miller,  134  Ala.  593,  33  So.  668, 
669. 

Assignment  as  Giving  Power  of  Sale. — 
Under  statute,  even  in  the  absence  of 
express  stipulation,  the  power  of  sale  of 
mortgaged  property  follows  the  assign- 
ment of  the  mortgage  into  the  hands  of 
an  assignee.  Campbejl  v.  Woodstock 
Iron  Co.,  83  Ala.  351,  3  So.  369,  370. 

§  123.   Rights  and  Liabilities  of  Parties. 
§  124. In  General. 

See  ante,  "Operation  and  EflFect,"  §  122; 
post,  ".\ctions  by  or  against  Assignees," 
§  128. 

Conversion  by  Mortgagee.— Where,  in 
a  suit  by  the  transferee  against  the  mort- 
gagee for  an  accounting,  it  appeared  that, 
while  the  mortgagee  had  collected  only 
enough  to  pay  his  debt  in  part,  he  had 
permitted  much  of  the  property  to  be 
consumed  and  incumbered  by  the  mort- 
gagors, an  unauthorized  conversion  to  the 
extent  that  it  deprived  the  transferee  of 
her  security  was  shown.  Penney  v.  Miller, 
33  So.  668,  134  Ala.  593. 

§  125.  Property  Mortgaged. 

Benefit  of  Security.— Where  a  mort- 
gage is  assigned  by  the  principal  debtor 
to  a  trustee  for  the  protection  of  his 
surety,  with  authority  to  collect  the  mort- 
gage notes  and  pay  the  debt  out  of  the 
proceeds  on  default  being  made  in  its  pay- 
ment, the  creditor  is  entitled  to  the  bene- 
fit of  the  security.  Cullum  v.  Branch 
Bank,  23  Ala.  797. 

Right  to  Seize  Property.— Where  a 
mortgagee  of  chattels,  after  a  disposal  of 
part  of  the  mortgaged  property  by  the 
mortgagor,  fails  to  avail  himself  of  the 
right  to  seize  the  balance  of  the  property 
on  such  ground,  and  transfers  the  mort- 
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gage  to  another,  the  right  of  seizure  be- 
fore default  is  waived,  and  is  not  avail- 
able to  the  assignee.  Fields  v.  Copeland, 
26  So.  491,  121  Ala.  644. 

§  126. Equities  and  Defenses  Between 

Original  Parties. 

A  mortgage  provided  that  the  mort- 
gagor would  deliver  all  the  cotton  grown 
by  him  during  the  year  to  the  mortgagee, 
to  be  sold,  the  net  proceeds  to  be  ap- 
plied to  debt.  The  note  and  mortgage 
were  assigned  as  collateral  by  the  mort- 
gagee, and  after  maturity  the  assignee 
brought  action  to  enforce  the  lien.  The 
mortgagor  had  been  credited  by  the 
mortgagee  with  the  greater  part  of  the 
indebtedness,  and  after  the  assignment,  of 
which  he  had  no  notice,  the  mortgagor  de- 
livered to  the  mortgagee  sufficient  cotton 
to  liquidate  the  remainder.  Held,  that  the 
assignee  could  not  recover.  Commer- 
cial Bank  of  Selma  v.  King,  107  Ala.  484, 
18  So.  243. 

Where  a  bank  to  which  a  chattel  mort- 
gage had  been  assigned  returned  it  to  the 
assignor  "for  collection,"  with  authority 
to  the  assignor's  president  to  renew  all 
past-due  paper,  and  to  include  in  the 
renewals  any  advances  to  be  made  in  the 
ensuing  year,  as  was  the  assignor's  cus- 
tom, the  bank  was  not  a  purchaser  for 
value  of  the  renewed  note  and  mortgage, 
including  an  amount  which  the  assignor 
had  agreed  to  advance  to  the  mortgagor 
for  the  ensuing  year,  but  which  was  never 
in  fact  advanced,  so  as  vo  entitle  it  to  re- 
cover more  than  the  true  indebtedness 
represented  by  the  mortgage  People's 
Bank  of  Evergreen  v.  Robbins,  52  So.  412, 
167  Ala.  497. 

Where  a  bank,  as  equitable  assignee  of 
a  chattel  mortgage,  obtained  possession 
of  the  subject  matter  of  the  mortgage 
from  the  holder  of  the  legal  title,  it  could 
set  up  as  a  defense  in  detinue  by  the 
mortgagor  the  outstanding  superior  title, 
with  which  it  connected  itself,  to  defeat 
the  plaintiffs  right  of  recovery.  Dumas 
V,  People's  Bank,  40  So.  964,  146  Ala.  226. 

§  127. Equities  in  Favor  of  Third  Per- 
sons. 

The  assignment  of  a  chattel  mortgage, 
and  of  the  debt  for  advances  made  under 
it,  passes  to  the  assignee  the  legal  and 
equitable  title  to  the  property  conveyed, 


freed  from  any  equity  in  favor  of  the 
holder  of  a  debt  on  which  the  mortgagee 
was  bound  as  accommodation  acceptor, 
and  which  was  to  have  the  benefit  of  the 
mortgage,  but  of  which  the  assignee  had 
no  actual  notice.  Tison  v.  People's  Sav- 
ing &  Loan  Ass'n,  57  Ala.  .323. 

§  128.  Actions  by  or  against  Assignees. 

Right  of  Action. — The  assignee  of  a 
chattel  mortgage  can  maintam  detinue  fot 
the  property  against  a  third  person.  Rus- 
sell V.  Walker,  73  Ala.  315. 

The  transferee  of  a  mortgage  and  the 
mortgage  notes  before  maturity  acquires 
title  which  will  support  an  action  for  a 
wrongful  interference  or  conversion. 
First  Nat.  Bank  v,  Sproull,  105  Ala.  275, 
16  So.  879. 

An  assignment  of  part  of  the  mortgage 
debt  is  an  assignment  pro  tanto  of  the 
mortgage  security,  and  the  assignee  n^ay 
maintain  a  bill  to  foreclose.  Penney  v. 
Miller.  33  So.  668,  134  Ala.  593. 

Where  a  transfer  of  a  second  debt  is 
appropriate  to  pass  title  to  the  security 
itself,  the  transferee  may  maintain  a  suit 
at  law  for  the  mortgaged  property.  Clem 
V.  Wise,  31  So.  986,  133  Ala.  403. 
.  Where  the  transferee  acquired  a  second 
mortgage  on  the  same  property,  she  was 
entitled  in  the  same  bill  to  compel  an  ac- 
counting by  the  mortgagee,  and  enforce 
her  entire  claim,  including  her  rights  un- 
der the  second  mortgage.  Penney  v.  Mil- 
ler, 33  So.  668,  134  Ala.  593. 

A  mortgagor,  in  ignorance  that  the 
mortgage  had  been  assigned,  delivered  to 
the  mortgagee  certain  bales  of  cotton  in 
part  payment,  which  the  mortgagee  sold, 
purchasing  goods,  and  paying  therefor  by 
an  order  on  the  purchasers  of  the  cotton, 
which,  on  presentation,  was  paid  to  de- 
fendants, the  mortgagee's  vendors.  Held, 
that  the  assignees  of  the  mortgage  could 
not  recover  the  proceeds  of  the  cotton  in 
the  hands  of  the  innocent  third  parties. 
Rice  V,  Jones,  71  Ala.  551. 

Action  in  Name  of  Assignee. — Where 
the  mortgage  itself  is  assigned  in  the 
proper  form,  the  legal  title  of  the  mort- 
gagee passes  to  his  assignee,  and  in  any 
proceeding  at  law  to  enforce  the  mort- 
gage the  assignee  must  use  his  own  name. 
Graham  r.  Newman,  21  Ala.  497. 

Where  a  mortgage  of  personal  property. 
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and  the  note  thereby  secured,  are  em- 
bodied in  the  same  instrument,  an  assign- 
ment indorsed  thereon,  and  signed  by  the 
mortgagee,  conveys  to  the  assignee  the 
legal  title  to  the  mortgaged  property,  and 
the  assignee  may  sue  for  its  recovery  in 
his  own  name.  Gaff  or  d  v.  Lofton,  94  Ala. 
333,  10  So.  505.  See  ante,  "Operation  and 
Effect,"  §  122. 

Action  in  Name  of  Mortgagee. — The 
assignment  of  a  note  secured  by  a  chat- 
tel mortgage,  unless  there  is  some  con- 
tract to  the  contrary,  is  an  equitable  as- 
signment of  the  mortgage,  and  the  as- 
signee of  the  note  can  in  such  case  use 
the  name  of  the  mortgagee  to  enforce  the 
mortgage  at  law.  Graham  t'.  Newman, 
21  Ala.  497. 

Evidence. — In  detinue  to  recover  cer- 
tain property  claimed  by  plaintiff  as  as- 
signee of  a  mortgage  executed  to  a  com- 
pany, a  minute  of  a  directors  meeting,  re- 
citing that  such  directors  sold  the  com- 
pany's property  to  plaintiff,  and  au- 
thorized plaintiff,  as  president,  to  make 
the  transfer,  in  connection  with  the  cor- 
poration by-laws  vesting  its  powers  in  di- 
rectors, and  oral  testimony  by  plaintiff 
that,  as  president,  he  transferred  to  him- 
self individually  all  the  corporate  assets, 
is  admissible  as  evidence  of  a  sale.  Clem 
r.  Wise,  31  So.  986,  133  Ala.  403. 

Question  for  Jury. — Where  property  is 
claimed  under  transfer  of  a  mortgage  ex- 
ecuted to  a  company,  a  minute  of  a  di- 
rectors' meeting,  reciting  a  sale  of  the 
company's  property  to  plaintiff,  and  au- 
thorizing plaintiff,  as  president,  to  make 
the  transfer,  in  connection  with  the  cor- 
poration by-laws  vesting  its  powers  in 
directors,  and  testimony  by  plaintiff  that, 
as  president,  he  transferred  to  himself  in- 
dividually all  the  corporate  assets,  includ- 
ing such  mortgage,  though  without  in- 
dorsing the  transfer  thereon,  is  suffi- 
cient to  present  a  question  for  the  jury 
whether  plaintiff  was  the  legal  owner  of 
the  mortgage.  Clem  v.  Wise,  31  So.  986, 
133  Ala.  403. 

VII.    REMOVAL  OR  TRANSFER  OF 
PROPERTY  BY  MORTGAGOR. 

(A)    RIGHTS  AND  UABILITIES  OF 

PARTIES. 
§   129.    Right  of  Mortgagor  to  Sell  and 

Convey. 

Where,  by  the  terms  of  a  chattel  mort- 


gage, the  mortgagor  is  to  remain  in  pos- 
session until  default,  he  has  the  title  to 
the  property  until  then,  and  may  sell  his 
interest  and  transfer  possession  to  his 
vendee.     Heflin  r.  Seay,  78  Ala.  180. 

A  mortgagor  in  possession,  having  a 
legal  title  against  all  but  his  mortgagee, 
can  convey  to  the  subsequent  mortgagees 
such  a  title  as  would  enable  them  to  main- 
tain trover  against  any  one  but  the  prior 
mortgagee,  or  those  claiming  under  him. 
Marks  v.  Robinson,  82  Ala.  69.  2  So.  292. 

Sale  of  Equity  of  Redemption.— "Until 
foreclosure,  the  mortgagor  owns  the 
equity  of  redemption.  This  he  may 
alien,  or  transfer  to  another.*'  Boyd  v. 
Beck,  29  Ala.  703,  714. 

"The  mortgagor  of  property,  real  or 
personal,  may  sell,  or  otherwise  dispose 
of  the  equity  of  redemption,  and  the  law 
does  not  render  the  mortgagee  incapable 
of  purchasing  from  him.  The  mortgagor 
therefore,  has  the  right  to  sell,  and  the 
mortgagee  the  capacity  to  buy  the  equity 
of  redemption."  Goodman  v.  Pledger,  14 
Ala.  114,  118. 

'"If  a  mortgagee  uses  the  power  his 
mortgage  may  have  given  him  over  the 
mortgagor,  and  thereby  obtain  the  equity 
of  redemption  at  an  under  value,  equity 
will  still  hold  the  transaction  a  mortgage, 
and  allow  the  mortgagor  to  redeem." 
Adams  v.  McKenzie,  18  Ala.  698,  699. 

Equity  looks  with  a  jealous  eye  upon 
sales  of  the  equity  of  redemption  to  the 
mortgagee,  and  requires  them  to  be  es- 
tablished by  the  clearest  and  most  con- 
vincing proof.  Locke  v.  Palmer,  26  Ala. 
312.  See  post,  "Right  to  Redeem  in  Gen- 
eral," §  183. 

§  180.  Consent  of  Mortgagee  to  Sale. 

Where  personal  property  covered  by 
mortgage  is  traced  into  the  possession  of 
a  party  who  had  constructive  notice  of 
the  mortgage,  and  he  seeks  to  defend  his 
possession  by  showing  that  it  was  right- 
ful, the  burden  rests  upon  him  to  prove 
his  defense.  Burks  v.  Hubbard,  69  Ala. 
379. 

A  purchaser  of  mortgaged  personal 
property  from  the  mortgagor,  who  claims 
that  the  latter  had  authority  to  sell  as  the 
mortgagee's  agent,  is  bound  to  show  thet 
the  mortgagor  strictly  pursued  such  au- 
thority, and,  if  it  was  to  sell  for  cash 
only,  that  he  paid  cash  for  the  property. 
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Burks  V,  Hubbard,  69  Ala.  379,  cited  on 
this  point  in  8  L.  R.  A.,  N.  S.,  406,  43  L. 
R.  A.,  N.  S..  305. 

Delegation  of  Authority. — Authority  to 
sell,  given  by  the  mortgagee  to  the  mort- 
gagor, involving  the  exercise  of  judgment 
and  discretion,  can  not  be  delegated  to  a 
third  person,  though  there  may  be  an  ex- 
ception established  by  commercial  custom 
where  a  broker  may  be  employed.  Drum 
V.  Harrison,  83  Ala.  384,  3  So.  715,  cited 
in  note  in  43  L.  R.  A.,  N.  S.,  305. 

Repudiation  of  Authority.— Where  a 
purchaser  of  mortgaged  personal  property 
from  the  mortgagor  seeks  to  justify  his 
possession,  as  against  the  mortgagee,  on 
the  ground  that  the  mortgagor  acted  as 
the  mortgagee's  agent,  the  mortgagee  may 
show  a  prompt  repudiation  of  the  mort- 
gagor's alleged  authority  to  sell,  or  an 
absence  of  such  acquiescence  as  would 
amount  to  a  ratification  of  the  sale.  Burks 
V.  Hubbard,  69  Ala.  379. 

And  for  this  purpose  the  debt  secured 
by  the  mortgage  being  for  rent  and  ad- 
vances due  from  the  mortgagor,  as  ten- 
ant, to  the  mortgagee,  as  landlord,  the 
fact,  that  the  latter  had  sued  out  an  at- 
tachment against  the  former  for  the  re- 
covery of  such  rent  and  advances,  is 
relevant,  and  the  writ  of  attachment  is 
admissible  in  evidence  for  the  sole  pur- 
pose of  showing  this  fact.  Burks  v,  Hub- 
bard, 69  Ala.  379. 
§  131.  Rights  and  Liabilities  of  Purchaser 

or  Transferee. 
5  132. As  to  Mortgagee  in  General. 

§  138  (1)  In  General. 

Gift  of  Mortgaged  Property.— A  gift  of 
a  chattel  by  the  owner  after  his  having 
given  a  mortgage  thereof,  while  in  pos- 
session, is  subject  to  the  mortgage  as 
long  as  the  same  remains  unsatisfied, 
whether  in  the  hands  of  the  mortgagee  or 
his  transferee.  Speakman  v.  Vest,  44  So. 
1021,  152  Ala.  623. 

A  father  could  not  give  his  minor  sons 
title  to  a  cotton  crop  which  would  be  su- 
perior to  a  mortgage  already  given  upon 
the  cotton.  Murphy  v.  Farmers'  Union 
Warehouse  Co.,   4  Ala.  App.  439,  58  So. 

667.  . 

Purchase   of   Mortgaged    Property.— A 

deed  of  trust  being  made  and  recorded. 

the  maker  thereof,  who  until  default  was 


entitled  to  possession  of  the  property, 
conveyed  the  same.  Held  that,  the  title 
of  the  purchaser  being  the  title  of  the 
maker  of  the  deed,  it  was  not  adverse  to 
that  of  the  trustee  named  therein.  The 
sale  passed  only  his  right  of  possession. 
Foster  v,  Goree,  5  Ala.  424. 

The  mere  purchase  by  defendants  of 
property  on  which  plaintiffs  held  a  chat- 
tel mortgage  lien  was  not  of  itself  wrong- 
ful, as  destructive  of  plaintiffs  lien,  so  as 
to  sustain  an  action  on  the  case.  Wind- 
ham &  Co.  V,  Stephenson  &  Alexander,  47 
So.  280,  156  Ala.  341. 

Where  a  mortgagor  turned  over  to  the 
mortgagee  cotton  sufficient  to  pay  his 
debt,  and  received  from  him  the  mort- 
gage and  note,  and  sold  the  property 
mortgaged  to  a  third  party,  to  whom  he 
showed  the  note  and  mortgage,  and  stated 
it  had  been  paid,  such  vendee  is  pro- 
tected, though  the  cotton  turned  over  to 
the  mortgagee  was  taken  from  him  by  one 
holding  a  prior  lien,  and  the  mortgage 
was  not  satisfied  on  the  record.  Wilkin- 
son V.  Solomon,  83  Ala.  438,  3  So.  705. 

Where  a  chattel  mortgage,  executed  in 
a  sister  state  on  property  there,  subject 
to  the  laws  of  the  sister  state,  created 
only  a  lien  under  such  law  in  favor  of  the 
mortgagee,  a  purchaser  of  the  mortgaged 
property,  if  liable  at  all,  was  liable,  not 
for  conversion,  but  only  for  a  destruction 
of  the  mortgagee's  lien.  Teat  v.  Chap- 
man &  Co.,  1  Ala.  App.  491,  56  So.  267. 

Removal  from  County-— Sale  and  Pur- 
chase.— Where  a  horse  has  been  mort- 
gaged and  the  mortgage  recorded  in  one 
county,  and  the  horse  was  removed  to  an- 
other county  and  sold  before  the  expira- 
tion of  three  months,  the  purchaser  at 
such  time  does  not  acquire  a  good  title  by 
selling  the  horse  after  the  expiration  of 
the  three  months  to  a  purchaser  in  good 
faith,  and  then  repurchasing  it,  since,  hav- 
ing been  chargeable  with  notice  at  the 
time  of  his  first  purchase,  he  can  not  gain 
the  advantage  accrued  to  his  vendee  as  a 
result  of  his  purchase  without  notice. 
Hutto  V.  Garner  (Ala.),  61  So.  477. 

Evidence.— In  detinue  for  a  mule 
claimed  by  defendant  under  a  mortgage 
describing  the  mule  as  "sorrel,"  the  mort- 
gage was  admissible  in  evidence,  though 
the  complaint  described  the  mule  as  being 
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**bay."     Stickney  v,  Dunavvay  &  Lambert, 
53  So.  770,  169  Ala.  464. 

In  an  action  to  recover  a  mule  claimed 
by  defendant  through  a  prior  chattel 
mortgage  from  the  seller,  it  was  error  to 
exclude  a  question  as  to  how  many  mules 
or  mule  colts  the  mortgagor  had  from  the 
date  when  the  chattel  mortgage  was  ex- 
ecuted until  the  time  he  sold  the  mule  in 
question  to  plaintiff;  it  bearing  imme- 
diately on  the  issue  whether  the  mule  in 
suit  was  the  one  covered  by  the  mortgage. 
Stickney  v,  Dunaway  &  Lambert,  53  So. 
770,   169   Ala.  464. 

Question  for  Jury. — In  detinue  by  the 
buyer  of  a  mortgaged  mule  against  the 
mortgagee  to  recover  it,  whether  the  mule 
sued  for  and  the  mule  described  in  the 
mortgage  were  the  same  animal  was  a 
question  for  the  jury.  Stickney  v.  Duna- 
way, 169  Ala.  464,  53  So.  770. 
§  132  (2)   Conversion. 

A  mortgagor  of  cotton  told  the  trans- 
feree of  a  senior  mortgagee  that  he  had 
picked  out  six  bales,  which  the  transferee 
could  take  in  payment  of  the  mortgage, 
and  the  transferee  told  the  mortgagor  to 
sell  it  and  pay  the  money  to  him,  which 
was  done.  Held,  that  a  junior  mortgagee 
could  not  sue  the  purchaser  of  the  cotton 
as  for  a  conversion,  since  there  was  a 
constructive  delivery  of  the  cotton  to  the 
transferee,  and  he  held  the  legal  title,  and 
authorized  the  mortgagor  holding  pos- 
session to  sell  it,  and  hence  the  junior 
mortgagee  had  no  title,  and  no  right  to 
possession.  C.  D.  Chapman  &  Co.  v, 
Metcalf.  51  So.  745,  165  Ala.  567. 

Where  a  tenant  sells  the  cotton  on 
which  there  is  a  landlord's  lien,  without 
instructions  from  the  landlord,  and  be- 
fore it  has  been  set  apart,  one  holding  a 
mortgage  on  the  crop  from  the  tenant 
may  bring  trover  against  the  purchaser, 
though  the  proceeds  of  the  sale  were  paid 
by  the  tenant  to  his  landlord.  Belser  v. 
Youngblood,  103  Ala.  545,  15  So.  863. 
183. Assumption  of  Debt. 

See  the  title  FRAUDS,  STATUTE  OF. 

One  buying  personal  property,  and, 
failing  to  fulfill  his  promise  made  to  the 
mortgagor  before  the  law  day  to  satisfy 
a  mortgage  thereon,  sold  the  property, 
was  guilty  of  a  conversion.  Prescott  v. 
Jordan,  57  Ala.  272. 


§  134.  Actions  by  Mortgagee  against 
Mortgagor. 

See  ante,  "Between  Parties  to  Mort- 
gage," §  99;  "Between  Parties  to  Mort- 
gage," §  103. 

Right  of  Action. — Trover  will  lie  by  the 
mortgagee  of  personal  property  against 
the  mortgagor  and  his  consignee,  notwith- 
standing the  mortgage  stipulated  that,  on 
or  before  the  law  day,  the  goods  were  to 
be  shipped  by  the  mortgagor,  who  re- 
tained possession,  to  a  factor  of  his  own 
selection,  who  was  to  sell  them,  for  the 
benefit  of  the  mortgagee,  if  they  Tappro- 
priated  them  to  their  own  use.  by  sale  or 
otherwise,  before  or  after  the  law  day. 
Jones  V.  Webster,  48  Ala.  109. 

Defenses. — In  conversion  by  a  mort- 
gagee against  the  mortgagor's  broker,  who 
sold  the  property  and  paid  the  proceeds  to 
the  mortgagor,  it  is  no  defense  that  the 
broker  had  no  notice  of  the  mortgagee's 
title  to  the  property.  Marks  v,  Robinson, 
82  Ala.  69,  2  So.  292. 

A  broker  who  is  sued  by  second  mort- 
gagees for  conversion,  in  effecting  a  sale 
of  the  property  for  the  mortgagor  can 
not  set  up  the  title  of  the  first  mortgagee, 
as  against  plaintiffs,  the  first  mortgagee 
not  being  a  party.  Marks  v.  Robinson,  32 
Ala.  69,  2  So.  292. 

Instructions. — A  cotton  crop  was  mort- 
gaged to  secure  past  and  future  ad- 
vances. Mortgagor  sold  part  of  the  crop 
through  a  broker,  and  received  the  pro- 
ceeds, being  at  the  time  indebted  to  the 
mortgagee  in  a  sum  -exceeding  the  pro- 
ceeds of  the  sale.  The  mortgagee  sued 
the  broker  for  conversion.  Held,  that  a 
charge  asked  by  defendant  that  advances 
made  by  the  mortgagee  after  the  sale 
were  no  lien  on  the  property  was  imma- 
terial, and  .  properly  refused.  Marks  v. 
Robinson,  82  Ala.  69,  2  So.  292. 

§  135.  Actions  by  Mortgagee  against 
Purchaser  or  Transferee. 

§  135  (1)   In  General. 

See  ante,  "In  General,"  §  104  (Ij. 

Right  of  Action. — Two  partners,  on  the 
dissolution  of  the  firm,  divided  the  assets 
between  them.  One  partner  had  pre- 
viously mortgaged  his  interest  in  the  firm 
property  to  secure  an  individual  debt,  and 
after  such  dissolution  and  division  de- 
livered his  share  thereof  to  his  partner, 
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on  a  promise  to  assist  him  in  raising 
money  to  pay  off  such  mortgage.  Held, 
on  a  sale  thereof  by  such  partner,  that 
the  mortgagee  had  acquired  the  legal  title 
under  her  mortgage,  and  that  her  admin- 
istrator was  therefore  entitled  to  maintain 
detinue  against  the  vendee.  Sloan  v.  Wil- 
son, 23  So.  145,  117  Ala.  583. 

In  an  action  by  a  mortgagee  against  the 
purchaser  of  mortgaged  crops,  it  ap- 
peared that  the  mortgagor,  through  a  mis- 
take in  the  conveyance  to  him,  had  only 
an  equitable  interest  in  the  land,  but  that 
it  was  sufficient  to  support  the  mortgage. 
Held,  that  an  instruction  that  plaintiff 
could  not  recover  unless,  at  the  time  the 
mortgage  was  executed,  the  mortgagor 
had  a  present  interest  in  the  land  as  dis- 
tinguished from  a  mere  expectation  that 
he  would  acquire  such  interest,  and  unless 
the  land  conveyed  to  the  mortgagor  was 
the  same  as  that  described  in  the  mort- 
gage, was  erroneous.  Fields  v.  Karter,  25 
So.  800,  121  Ala.  329. 

Plaintiff  held  a  second  mortgage  on  cer- 
tain mules,  which  the  mortgagor  sold  to 
defendant  while  both  mortgage  debts  were 
unpaid.  Subsequently  the  mortgagor  paid 
the  first  mortgagee's  debt  out  of  funds 
independent  of  the  mortgaged  property, 
and  the  mortgage  was  satisfied.  Held, 
that  the  second  mortgagee  could  maintain 
trover  for  the  mules.  Henderson  z\  Mur- 
phree,  27  So.  405,  124  Ala.  223. 

Where  a  mortgagor  of  chattels  reserves 
the  right  of  possession  until  default,  the 
mortgagee  can  not  maintain  trover  against 
one  who  purchases  the  property  from  the 
mortgagor  with  notice  of  the  mortgage, 
until  after  default.  Heflin  v'.  Slay,  78  Ala. 
180. 

Defenses. — A  purchaser  of  mortgaged 
property  is  not  a  bailee  of  the  mortgagor, 
and  in  an  action  against  him  by  the  mort- 
gagee to  recover  the  value  of  the  prop- 
erty he  is  not  restricted  to  such  defenses 
only  as  could  have  been  made  had  the 
action  been  brought  agaipst  the  mort- 
gagor. Fields  r.  Karter,  25  So.  800,  121 
Ala.  329. 

Though  a  landlord's  lien  is  superior  to 
a  mortgage  on  the  crop,  a  purchaser  from 
the  mortgagor  is  not,  in  an  action  for 
conversion  by  the  mortgagee,  entitled  to 
show,  in  reduction  of  damages,  that  part 
of  the  amount  paid  by  him  for  the  crop 


was  by  the  mortgagor  paid  to  his  land- 
lor/1.  Keith  v.  Ham,  89  Ala.  590,  7  So. 
234. 

§  135  (2)   Pleading. 

Variance.— Under  a  complaint  alleging 
that  defendant  bought  and  received  prop- 
erty covered  by  plaintiffs  chattel  mort- 
gage, plaintiff  can  not  recover  if  defend- 
ant merely  received  the  property  as  agent 
for  others  who  were  the  purchasers.  Fields 
V.  Karter,  25  So.  800,  121  Ala.  329. 

Amendment — In  an  action  by  a  mort- 
gagee to  recover  the  value  of  a  mortgaged 
crop  "purchased  and  received'*  by  defend- 
ant, in  which  it  appeared  that  defendant 
did  not  purchase  for  himself,  but  as  agent 
for  others,  the  court  erred  in  refusing  to 
allow  plaintiff  to  amend  his  complaint  to 
show  that  defendant  received  the  mort- 
gaged property.  Fields  z\  Karter,  25  So. 
800,  121  Ala.  329. 

In  an  action  to  recover  damages  for 
the  sale  and  removal  of  cotton  by  the  de- 
fendant on  which  plaintiff  claimed  to 
have  a  mortgage  lien,  of  which  defendant 
had  knowledge,  it  was  proper  to  allow 
an  amendment  of  the  complaint  to  correct 
the  averment  of  the  year  in  which  the  cot- 
ton was  raised.  Karter  v.  Fields,  37  So. 
204,  140  Ala.  352. 

§  135  (3)   Evidence. 

Admissibility. — In  an  action  by  a  mort- 
gagee against  the  purchaser  of  mortgaged 
crops,  the  purchaser's  title  to  the  land  on 
which  they  were  grown  was  disputed,  but 
no  question  was  raised  as  to  the  mort- 
gagor's title  to  any  particular  part  of  the 
tract.  Held,  that  evidence  showing  on 
what  part  of  the  tract  the  crop  was  raised 
was  immaterial.  Fields  v.  Karter,  25  So. 
800,    121    Ala.   329. 

In  trover  by  a  mortgagee  against  a  pur- 
chaser from  the  mortgagor  it  was  com- 
petent for  defendant  to  prove  that  K. 
held  a  mortgage  prior  to  plaintiffs  mort- 
gage, and  that  the  mortgagor  carried  the 
goods  to  K.,  who  directed  him  to  sell,  and 
account  for  the  proceeds,  and  that  de- 
fendant then  purchased.  Beyer  v.  Fields, 
32  So.  742,  134  Ala.  236. 

Where,  in  a  suit  for  conversion,  con- 
sisting of  the  sale  of  certain  mortgaged 
mules,  defendants  claimed  that  plaintiffs 
had  given  the  mortgagor  unconditional 
authority  to  sell   them,  evidence    as     to 
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what  the  mortgagor  did  with  the  pro- 
ceeds, and  that  he  informed  plaintiffs .  he 
was  using  it  in  his  business,  and  that  they 
did  not  repudiate  his  act  in  so  doing,  was 
admissible  on  the  issue  of  the  mort- 
gagor's authority.  Stevenson  v.  Whatley, 
161  Ala.  250,  50  So.  41. 

Su£Bciency. — ^Testimony  of  one  that  he 
carried  cotton  to  town,  and  sold  it  to  de- 
fendant, imports  a  delivery  of  it  to,  and 
assumption  of  dominion  over  it  by,  de- 
fendant, amounting  to  a  conversion; 
plaintiff  having  a  valid  mortgage  on  it, 
of  which  defendant  had  actual  or  con- 
structive notice.  Woods  v.  Rose,  33  So. 
41,  135  Ala.  297. 

§  135  (4)   Damages. 

Where  a  mortgagee,  without  knowing 
that  the  mortgaged  chattels  had  been  sold, 
received  the  price  representing  the  fair 
value  of  the  property,  he  could,  in  the  ab- 
sence of  equitable  reasons  to  the  contrary, 
recover  of  the  purchaser,  or  of  one  hold- 
ing under  him,  only*  nominal  damages  tor 
the  destruction  of  the  lien  created  by  the 
mortgage.  Teat  v.  Chapman  &  Co.,  1 
Ala.  App.  491,  56  So.  267. 

§  185  (5)   Trial. 

Instructions.— jWhere,  in  an  action  by 
a  donee  of  a  chattel  claimed  by  defendant 
under  a  mortgage  executed  by  the  donor, 
the  evidence  on  the  issue  of  payment  of 
the  debt  secured  by  the  mortgage  was 
in  conflict,  a  charge  stating  what  the 
mortgage  provided  as  to  the  debt  secured 
was  not  misleading.  Speakman  v.  Vest, 
44  So.  1021,  152  Ala.  623. 

In  an  action  by  a  mortgagee  to  recover 
the  value  of  a  mortgaged  crop  purchased 
by  defendant,  there  was  a  conflict  of  evi- 
dence as  to  whether  the  crop  was  raised 
on  the  land  described  in  plaintiffs  chattel 
mortgage.  Held,  that  the  court  properly 
refused  to  charge  that  the  mortgage  was 
a  lien  on  the  crops  described  in  the  mort- 
gage. Fields  r.  Karter,  25  So.  800,  121 
Ala.  329. 

Question  for  Jury. — In  an  action  by 
chattel  mortgagees  for  conversion  of  cer- 
tain mules,  whether  plaintiffs  had  given 
the  mortgagor  unconditional  authority  to 
sell  the  mules  held  for  the  jury.  Steven- 
son &  Herzfeld  v,  Whatley,  50  So.  41,  161 
Ala.  250. 

In  a  chattel  mortgagee's  action  against 


a  partnership  for  conversion  of  the  mort- 
gaged property  which  one  of  the  partners 
claimed  to  have  purchased  from  the  mort- 
gagee himself,  evidence  to  support  plain- 
titf*s  claim  that  the  partnership  purchased 
the  property  from  the  mortgagor  held  to 
make  the  question  for  the  jury.  J.  R.  Kil- 
gore  &  Son  v.  Shannon  &  Co.,  6  Ala.  App. 
537,   60   So.   520. 

(B)    CRIMINAL  RESPONSIBILITY. 
§  136.   Offenses. 

Essential  Elements  of  OflfenSe.— A  con- 
viction can  not  be  had  for  selling  or  re- 
moving mortgaged  property  (Code, 
§  4353),  unless  the  defendant  sold  or  re- 
moved the  property  for  the  purpose  of 
hindering,  delaying,  or  defrauding  the 
mortgagee.  If  he  removed  and  sold  it  for 
the  purpose  of  raising  money  to  pay  the 
mortgage  debt,  honestly  believing  that 
the  mortgagee  assented  to  such  removal 
and  sale,  and  having  just  cause  so  to  be- 
lieve, he  is  not  gr^ilty.  Atwell  v.  State, 
63  Ala.  61. 

One  who  has  assigned  a  mortgage  on 
a  crop,  and  has  acquired  a  landlord's 
claim  for  unpaid  rent,  is  not  criminally 
liable  for  removing  the  crop,  if  he  ac- 
quired the  lien  after  transferring  the 
mortgage — nor,  if  he  acquired  it  before, 
unless  he  knew  that  when  the  mortgage 
was  transferred  such  representations  had 
been  made  as  would  estop  him  from  as- 
serting any  other  lien.  Foster  v.  State, 
88  Ala.  182,  7  So.  185. 

Though  a  mortgagee  is  bound  civilly 
by  an  assignment  of  the  mortgage,  ex- 
ecuted by  another  as  his  agent,  his  silent 
partner  being  present  at  the  time,  and  by 
the  representations  of  the  partner  that  the 
mortgage  debt  was  the  only  claim  held  by 
the  firm  against  the  property,  he  can  not 
be  held  criminally  liable  for  thereafter  re- 
moving or  selling  the  property,  unless  it 
be  shown  that  he  knew  or  had  knowledge 
of  the  transfer  and  representations.  Fos- 
ter V.  State,  88  Ala.  182,  7  So.  185. 

Defendant  consigned  to  a  third  person 
certain  property  mortgaged  by  him,  with- 
out the  consent  of  the  mortgagee,  taking 
a  receipt  therefor  from  the  railroad  com- 
pany, which  he  retained.  He  testified  that 
he  sent  the  property  to  such  person  "for 
him  to  do  what  he  pleased  with."  Held, 
that    he    was   guilty   of   "conveying"   the 
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property.  Cr.  Code,  §  3836.  Lippman  v. 
State,  104  Ala.  61,  16  So.  130. 

One  can  not  be  convicted  of  removing 
property  to  hinder  a  person  who  has  a 
claim  thereto,  "with  a  knowledge  of  the 
existence  thereof,"  in  violation  of  Cr. 
Code,  §  3835,  in  the  absence  of  proof  that 
he  knew  or  had  been  informed  of  any 
such  claim  of  such  person  to  the  property. 
Jones  v7  State,  21  So.  229,  113  Ala.  D5. 

On  an  indictment  for  removing  mort- 
gaged property,  it  appeared  that  the 
mortgagee's  letter  of  instruction  to  de- 
fendant's wife  was  to  have  a  bale  of  the 
mortgaged  cotton  shipped  to  Rome,  Ga., 
and  his  verbal  instruction  to  defendant 
himself  was  to  "haul  the  cotton  to  Owen's 
Landing,  and  ship  it  to  Rome."  Held, 
that  the  delivery  of  the  cotton  at  Owen's 
Landing,  where  it  was  destroyed  by  fire, 
was  not  a  delivery  to  the  mortgagee,  at 
his  subsequent  risk.  Dyer  z'.  State,  88 
Ala.  225,  7  So.  267. 

Transfers  Included. — "The  statute  on 
which  the  judgment  of  conviction  is 
founded  (Cr.  Code,  §  3836)  was  construed 
in  Johnson  v.  State,  69  Ala.  593,  597.  It 
was  said:  'The  statute,  by  its  words,  em- 
braces not  only  a  sale,  but  a  conveyance, 
of  the  property.  The  word  "convey," 
when  applied  to  a  disposition  of  personal 
property  has  the  signification  of  "trans- 
fer;" and  means  the  passing  of  title  and 
dominion  from  one  person  to  another.  It 
is  in  this,  its  largest,  sense,  it  is  em- 
ployed in  this  statute,  intended  to  prohibit 
the  mortgagor,  or  maker  of  a  lien,  or 
grantor  in  a  deed  of  trust,  from  disposing 
of  the  property,  so  that  the  security  of 
the  mortgage  or  lien  or  deed  of  trust 
would  be  endangered  or  embarrassed.  The 
danger  or  embarrassment  would  result, 
not  only  from  a  sale,  but  from  an  ex- 
change, a  gift,  or  any  other  transfer,  by 
which  a  title,  not  in  subordination  to  the 
mortgage,  lien,  or  deed  of  trust,  was 
created,  or  by  which  the  possession  was 
changed.  A  word  of  large  meaning  was 
employed  by  the  law  maker,  to  prevent 
evasion  of  the  statute  by  the  adoption  of 
other  instrumentalities  than  such  as 
would  have  been  designated  by  a  word 
of  more  limited  significance.' "  Lippman 
V.  State,  104  Ala.  61,  16  So.  130.  See,  also. 
Fort  V,  State,  1  Ala.  App.  195,  55  So.  434. 

Liens  Protected. — The  provisions  of 
3  Ala  Dig— 8 


this  statute  (Code,  §  4354)  not  only  ex- 
tend to  written  mortgages,  liens  and 
deeds  of  trust,  but  also  extend  to,  and 
comprehend  mortgages,  liens  and  deeds 
of  trust  which  are  printed,  or  partly 
printed  and  partly  written.  Johnson  v. 
State,  69  Ala.  593. 

Equitable  liens  and  mortgages  are 
within  the  protection  of  Code,  §  4353, 
punishing  the  sale  or  removal  of  prop- 
erty on  which  another  has  a  lien.  Varnum 
V.  State,  78  Ala.  28. 

Under  Code,  §  3835,  making  it  a  crime 
to  remove  or  sell  personal  property  with 
the  purpose  of  hindering,  delaying,  or 
defrauding  "any  person  who  has  a  claim 
thereto  under  any  written  instrument," 
with  knowledge  of  the  existence  of  such 
claim,  a  mortgagee  is  such  a  person.  May 
V.  State,  22  So.  611,  115  Ala.  14. 

The  word  "convey,"  within  Code  1907, 
§  7423,  prohibiting  conveyance  of  mort- 
gaged personalty  without  the  mort- 
gagee's consent,  includes  a  subsequent 
chattel  mortgage.  Fort  v.  State,  55  So. 
434,  1   Ala.  App.  195. 

Defcnses.^Where  mortgaged  property 
has  been  removed  or  sold  by  the  mort- 
gagor in  violation  of  statute,  a  subse- 
quent payment  or  satisfaction  ol  the  mort- 
gage debt  is  no  defense  to  a  criminal 
prosecution  for  the  illegal  sale.  Nixon  v. 
State.  55  Ala.  120;  Steed  v.  Knowles,  79 
Ala.  446. 
§  187.    Indictment  or  Information. 

See  the  title  INDICTMENT  AND  IN- 
FORMATION. 

An  indictment  under  Rev.  Code,  §  3705, 
for  removing  mortgaged  property,  need 
not  contain  any  description  or  special 
mention  of  the  mortgage.  Nixon  v. 
State,  55  Ala.  120. 

Instances  of  Indictments  Held  Suffi- 
cient.— An  indictment,  under  Rev.  Code, 
§  3705,  for  selling  or  removing  mortgaged 
property,  is  not  rendered  defective  by  the 
alternative  averment  that  the  defendant 
'did  sell,  remove,  or  conceal,"  etc.  Nixon 
V,  State,  55  Ala.  120. 

An  indictment  which  charges  that  de- 
fendant "did  remove,  conceal,  or  sell  a 
horse,  the  personal  property"  of  a  per- 
son named,  "for  the  purpose  of  hindering, 
delaying,  or  defrauding"  that  person,  "who 
had  a  claim  to  said  horse,  under  a  written 
instrument,   to   wit,   a   mortgage,   he,    the 
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said  defendant,  having  then  and  there 
knowledge  of  the  existence  of  said  writ- 
ten instrument  or  mortgage,"  is  suffi- 
ciently definite.   Glenn  v.  State,  60  Ala.  104. 

An  indictment,  found  before  the  Code 
of  1876  became  operative,  charging  that 
the  defendant  "did  remove,  conceal,  or 
sell  one  yoke  of  oxen,  personal  property, 
for  the  purpose  of  hindering,  delaying,  or 
defrauding  C.  C,  who  had  a  claim  thereto 
under  a  written  mortgage,  with  a  knowl- 
edge of  the  existence  of  such  mortgage," 
is  sufficient.    Atwell  v.  State,  63  Ala.  61. 

An  indictment  for  selling  mortgaged 
property  which  alleges  that  defendant,  for 
the  purpose  of  defrauding  prosecutor,  who 
had  a  lawful  mortgage  thereon,  sold  per- 
sonal property  described,  defendant  hav- 
ing at  the  time  a  knowledge  of  the  exist- 
ence of  prosecutor's  claim,  is  in  the  form 
prescribed  by  Code  1896,  p.  335,  and  suffi- 
cient. Tallent  v.  State,  142  Ala.  47,  38 
So.  841. 

Variance— Under  Code  1907,  §  7423, 
making  it  an  oflfense  for  any  person  to 
sell  any  mortgaged  personalty,  where  an 
indictment  charged  the  disposition  of  a 
number  of  mortgaged  animals,  proof, 
showing  a/1  unlawful  disposition  of  one 
of  them,  was  sufficient  for  conviction,  and 
did  not  constitute  a  variance.  Swint  ?/. 
State,  3  Ala.  App.  93,  57  So.  394. 

An  indictment  for  removing  mortgaged 
property  charged  that  the  mortgage  lien 
covered  two  cows  and  two  calves.  The 
mortgage  purported  to  be  given  on  two 
cows.  Held  no  variance,  as  the  offspring 
of  mortgaged  animals,  which  are  born 
after  the  making  of  the  mortgage,  are  sub- 
ject to  the  lien  of  such  incumbrance.  Dyer 
t\  State,  88  Ala.  225,  7  So.  267.  Sec  ante, 
"Animals  and  Increase,"  §  63. 

§  188. .  Evidence. 

See  the  title  CRIMINAL  LAW.  Sec 
ante,  "Offenses,"  §  136. 

Variance. — See  ante,  "Indictment  or  In- 
formation," §  137. 

Presumption. — On  a  prosecution  under 
Code,  §  3835,  for  selling  mortgaged  per- 
sonal property  "for  the  purpose  of  hin- 
dering, delaying,  or  defrauding"  the  mort- 
gagee, the  fact  that  the  sale  was  open,  and 
there  was  no  attempt  at  concealment, 
does  not  raise  a  strong  presumption  that 
no  intent  to  hinder,  delay,  or  defraud  the 


mortgagee  existed.  Cobb  v.  State,  100 
Ala.  19,  14  So.  362. 

Admissibility. — An  indictment  under 
Rev.  Code,  §  3705,  for  removing  mort- 
gaged property,  need  not  contain  any  de- 
scription or  special  mention  of  the  mort- 
gage; and,  on  trial  of  such  an  indictment, 
referring  to  the  instrument  only  as  hav- 
ing been  executed  by  the  defendant  "to 
the  said  W.,"  evidence  of  an  instrument 
executed  by  the  defendant  and  another  to 
W.  is  admissible.  Nixon  v.  State,  5t  Ala. 
120. 

At  the  trial  of'an  indictment,  under  the 
Act  of  February  13,  1875,  for  selling  mort- 
gaged personal  property,  with  the  intent 
to  defraud  the  mortgagee,  the  evidence 
showed  that  a  clerk  of  the  mortgagee,  who 
had  filled  in  the  mortgage,  said  to  the  de- 
fendant, shortly  before  the  mortgage  was 
due,  that  he  supposed  it  would  be  all  right 
if  the  latter  sold  the  property  to  a  third 
person,  provided  "they  got  their  money." 
Held,  that  defendant  might  show  that  said 
clerk  was  the  apparent  general  agent  of 
the  mortgagee.  Atwell  v.  State,  63 
Ala.  61. 

In  a  prosecution  for  selling  mortgaged 
property,  the  mortgagee's  manager  was 
properly  permitted  to  testify  that  a  few 
days  after  maturity  he  went  to  defendant's 
house  to  get  the  property  and  could  not 
find  it.  Martin  v.  State,  58  So.  83,  3  Ala. 
App.  90. 

In  a  prosecution  for  selling  a  mortgaged 
mule,  evidence  of  possession  thereof  by  a 
third  person  held  admissible  to  show  that 
defendant  had  parted  with  possession. 
Martin  v.  State,  58  So.  83,  3  Ala.  App.  90, 

In  a  prosecution  for  disposing  of  mort- 
gaged property,  proof  of  accused's  pos- 
session of  the  property  prior  to  the  time 
of  disposition  is  essential;  and  so  evi- 
dence thereof  is  admissible.  Swint  v. 
State,  57  So.  394,  3   Ala.  App.  93. 

In  a  prosecution  for  disposing  of  mort- 
gaged animals,  evidence  of  the  birth  of 
progeny  of  the  mortgaged  animals  is  ad- 
missible, since  such  progeny  in  subject 
to  the  mortgage  lien.  Swint  v.  State,  3 
Ala.  App.  93,  57  So.  394. 

With  a  view  to  showing  that  the  de- 
fendant, in  selling  the  mortgaged  prop- 
erty, had  no  intent  to  defraud  the  mort- 
gagee and  honestly  believed  that  the 
mortgagee  had  assented  to  such  transfer 
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and  sale,  having  proved  a  conversation 
had  with  the  mortgagee's  agent,  by  whom 
the  mortgage  was  taken,  with  reference 
to  the  proposed  removal  and  sale,  he 
should  be  allowed  to  prove  facts  tendin?? 
to  show  the  general  authority  exercised 
by  the  agent  in  and  about  the  mortgagee's 
business,  from  which  he  might  infer  that 
the  agent  had  authority  to  assent  to  such 
removal  and  sale,  although  the  agent  and 
his  principle  both  deny  such  authority. 
Atwell  V.  State,  63  Ala.  61. 

Sufficiency. — On  a  trial  for  selling  mort- 
gaged property  for  the  purpose  of  de- 
frauding a  second  mortgagee,  in  violation 
of  Cr.  Code,  §  3835,  it  appeared  that  de- 
fendant raised  two  bales  of  cotton,  on 
which  there  was  a  landlord's  lien  for  ad- 
vances made  to  defendant,  and  two  mort- 
gages. The  second  mortgagee  took  his 
mortgage  with  knowledge  that  the  first 
mortgage  existed,  and  defendant  neces- 
sarily sold  the  property  to  pay  the  prior 
lienors,  and  by  their  directions,  and  of- 
fered the  balance  arising  from  the  sale  to 
the  second  mortgagee,  which  he  refused. 
Held,  that  the  evidence  was  insufficient  to 
convict  defendant.  Conner  v.  State,  97 
Ala.   83,  12  So.  413. 

Evidence  held  to  sustain  a  conviction 
of  conveying  mortgaged  personalty  with- 
out the  mortgagee's  consent.  Fort  v. 
State.  55  So.  434,  1  Ala.  App.  195. 

§  139.  Trial  and  Review. 

See  the  title  CRIMINAL  LAW. 

Inetnictions.— JWhefe,  on  a  trial  for  sell- 
ing or  removing  mortgaged  property  in 
violation  of  Code  1896,  §  4757,  there  was 
no  evidence  showing  a  sale  or  removal,  it 
was  error  to  refuse  a  general  charge  re- 
quiring the  jury  to  acquit.  Tallent  v. 
State,  38  So.  841,  142  Ala.  47. 

On  a  prosecution  for  selling  mortgaged 
property,  the  mortgagee  testified  that 
March  10th,  when  the  mortgage  fell  due, 
defendant  did  not  have  possession  of  said 
property  (a  yoke  of  oxen),  but  that  he 
did  have  them  ten  days  before.  There 
was  evidence  that,  in  the  preceding  De- 
cember, defendant  had  sold  the  oxen. 
Held,  that  an  instruction  that,  if  defend- 
ant had  the  oxen  in  his  possession  about 
March  1st,  he  was  not  gr^ilty  of  the  sale 
in  December,  was  properly  refused,  as 
being  argumentative,  and    giving     undue 


prominence  to  the  testimony  of  a  single 
witness.  Fountain  v.  State,  98  Ala.  40,  13 
So.  492. 

On  a  prosecution  for  selling  a  yoke  of 
oxen  mortgaged  by  defendant,  an  instruc- 
tion that  if  the  mortgagee,  at  the  time  of 
taking  possession  of  the  mortgaged  prop- 
erty, took  an  ox  not  covered  by  the  mort- 
gage, the  presumption  was  that  the  ox 
was  substituted  for  one  of  those  covered 
by  the  mortgage,  and  that  defendant  could 
not  be  convicted  of  selling  a  yoke  of 
oxen,  as  charged,  is  bad,  as  invading  the 
province  of  the  jury.  Fountain  v.  State, 
98  Ala.  40,  13  So.  492. 

VIII.      PAYMENT      OR      PERFORM- 
ANCE     OF     CONDITION,     RE- 
LEASE,  AND  SATISFAC- 
TION. 

§  140.    Pajrment  of  Debt. 

See  the  titles  PAYMENT;  SUBRO- 
GATION. 

Medium  of  Pajrment — The  mortgagor 
had  the  right,  with  the  consent  of  the 
mortgagee,  to  pay  the  debt  either  with 
money  or  property,  and,  if  made,  the  le- 
gal result  was  the  same,  whether  made  in 
money  or  property.  Bloch  v.  Edwards, 
116  Ala.  90,  22  So.  600. 

Application  of  Pajrment — In  the  ab- 
sence of  an  agreement  or  direction  to  the 
contrary  from  the  mortgagor,  the  mort- 
gagee is  bound  to  apply  the  proceeds  of 
sales  of  mortgaged  property  in  extin- 
guishment of  the  mortgage  debt.  San- 
ders V,  Knox,  57  Ala.  80. 

Where  plaintiff,  indebted  to  defendant 
on  a  book  account  and  a  mortgage  debt, 
on  making  a  payment  directed  defendant 
to  apply  it  on  the  mortgage  debt,  defend- 
ant had  no  right  to  apply  it  on  the  book 
account.  Lynn  v.  Bean,  141  Ala.  236,  37 
So.  515. 

A  mortgage  executed  by  a  husband  in 
January,  1887,  prior  to  the  passage  of  the 
.Alabama  married-woman's  law,  conveyed 
"the  entire  crop  *  ♦  ♦  which  may  be 
raised  by  me,  or  in  which  I  may  have  any 
interest,  on  the  plantation  ♦  *  *  or  any 
other  place.  ♦  ♦  ♦  All  the  rents  due  me.'* 
This  money  derived  from  such  rents 
must,  in  the  absence  of  any  contrary 
agreement,  be  applied  by  the  mortgagees 
toward  payment   of   such   mortgage,   and 
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not  to  the  satisfaction  of  other  indebted- 
ness of  the  mortgagor.  Darden  v.  Ger- 
son,  91   Ala.  323,  9   So.  278. 

Effect  of  Payment. — Payment  of  a  debt 
secured  by  a  chattel  mortgage  is  a  satis- 
faction of  the  mortgage,  and  extinguishes 
the  title  conveyed  by  it.  Shiver  v.  John- 
son, 63  Ala.  37;  Frank  v.  Pickens,  69  Ala. 
369;  Pinckard  &  Lay  r.  Bramlett,  51  So. 
557,  165  Ala.  327;  Sanders  v.  Knox,  57 
Ala.  80,  84;  Burns  v.  Campbell,  71  Ala. 
271,  285;  Askew  Bros.  v.  Steiner,  76  Ark. 
218;  HamakerT.  Bynum,  137  Ala.  391,  34 
So.  405. 

"Section  1870  of  the  Code  declares: 
*The  payment  of  a  mortgage  debt,  whether 
the  mortgage  is  of  real  or  personal  prop- 
erty, divests  the  title  passing  by  the  mort- 
gage.' "  Maxwell  v.  Meore,  95  .Ma.  166, 
10  So.  444,  445. 

On  payment  of  a  chattel  mortgage  debt, 
the  legal  title  to  the  property  becomes 
perfect  in  the  mortgagor,  notwithstand- 
ing the  mortgagee  retained  a  bill  of  sale. 
Harrison  r.  Hicks,  1  Port.  423. 

On  payment  of  the  debt  to  secure  which 
a  mortgage  of  personal  property  is  made, 
whether  before  or  after  condition  broken, 
the  property  revests  in  the  mortgagor, 
without  redelivery,  or  resale,  or  the  can- 
celing of  the  mortgage.  Harrison  v. 
Hicks,  1  Port.  423. 

A  payment  of  the  mortgage  debt  after 
default  discharges  the  lien  of  a  chattel 
mortgage.    Fontaine  v.  Beers,  19  Ala.  722. 

"Even  prior  to  the  present  statute,  by 
which  payment  of  a  mortgage  debt,  al- 
though after  the  law  day,  operates  to  re- 
invest the  title  to  the  property  in  the 
mortgagor,  it  was  held  in  this  court  that 
payment  of  a  chattel  mortgage  had  that 
effect.'*  McCullars  v.  Harkness,  113  Ala. 
250.  21  So.  472,  474.  See  ante,  "In  Gen- 
eral," §  99  (1). 

.  What  Constitutes  Sufficient  Payment— 
An  order  for  the  payment  of  money,  if 
accepted  as  a  payment,  is  sufficient  to  dis- 
charge a  chattel  mortgage  indebtedness. 
Harrison  v.  Hicks,  1  Port.  423. 

Where  the  mortgagee  brings  detinue 
against  the  mortgagor,  to  recover  chattels 
mortgaged  for  the  payment  ot  a  debt,  his 
right  to  recover  can  not  be  defeated  but 
by  showing  payment  of  the  entire  debt. 
It  is,  therefore,  error  in  the  court  to  per- 
mit evidence  of  the  payment  of  a  part  of 


the  debt,  as  that  is  an  immaterial  inquiry. 
Morrison  v.  Judge,   14  Ala.  182. 

The  renewal  of  the  note  does  not  af- 
fect the  mortgage  securing  it,  though  no 
express  understanding  is  made  in  relation 
to  its  continuance.  Cullum  v.  Branch 
Bank,  23  .\la.  797. 

The  renewal  of  the  evidence  of  a  debt 
is  neither  payment  nor  a  discharge  of  the 
lien  of  a  mortgage  given  as  security  for 
the  debt.     Boyd  v.  Beck,  29  Ala.  703. 

Where  a  chattel  mortgagor  performs 
labor  for  the  mortgagee  sufficient  in  value 
to  pay  the  mortgage  debt,  under  an  agree- 
ment that  it  shall  be  so  applied,  the  law 
will  make  the  application  as  the  labor  is 
performed,  and  the  mortgage  will  be  dis- 
charged, and  the  title  to  the  property  re- 
vested in  the  mortgagor,  whether  the  ap- 
plication is  in  fact  made  by  the  holder  or 
not.  McCullars  z\  Harkness,  21  So.  472, 
113  Ala.  250. 

The  fact  that  a  chattel  mortgagee  is  in- 
debted to  the  mortgagor  in  an  amount 
equal  to  the  rtiortgage  debt  does  not  dis- 
charge the  mortgage  in  the  absence  of 
an  agreement  to  that  effect.  McCullars  r. 
Harkness,  21  So.  472,  113  Ala.  250. 

An  issue  as  to  the  discharge  of  a  chat- 
tel mortgage  by  an  agreement  that  the 
proceeds  of  labor  performed  by  the  mort- 
gagor should  be  applied  thereon  is  not  af- 
fected by  the  fact  that  the  mortgagor 
after  the  agreement  filed  a  claim  for  such 
labor  as  a  set-off  in  another"  action  be- 
tween the  parties.  McCullars  v.  Hark- 
ness. 21  So.  472.  113  Ala.  250. 

Evidence  of  Payment — "The  mort- 
gagor's possession  of  the  note  and  mort- 
gage was  prima  facie  evidence  of  its  pay- 
ment and  discharge,  though  no  entry  of 
satisfaction  was  made  on  the  margin  of 
the  record  thereof."  Wilkinson  v.  Solo- 
mon, 83  Ala.  438,  3  So.  705,  706. 

§  141.  Tender. 

§  142.  Before  Default 

See  post,  ''After  Default,"  §  143. 

Where  a  mortgage  was  made  at 
usurious  interest,  and  the  mortgagor  ten- 
dered to  the  mortgagee  the  amount  of  the 
principal,  and,  the  tender  being  refused, 
the  money  was  brought  into  court  and 
left  there  for  the  mortgagor,  held,  in  a 
suit  by  the  mortgagor  to  recover  the 
property,  that  the  lender  of  the  principal 
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and  its  payment  into  court  discharged  the 
mortgage,  and  that  an  instruction  that 
plaintiff  could  only  recover  his  costs  was 
correct.    Shiver  z\  Johnston,  62  Ala.  37. 

A  chattel  mortgagee's  title  is  not  ex- 
tinguished by  a  tender  of  payment  of  the 
mortgage  debt,  before  maturity,  unless 
such  tender  is  kept  good.  Frank  v,  Pick- 
ens, 69  Ala.  369;  Hamaker  v.  Bynum,  137 
Ala.  391,  34  So.  405. 
§  143. After  Default 

See  ante.  "Before  Default,"  §  142. 

Lender  before  Mortgagee  Takes  Pos- 
session.— In  Maxwell  r.  Moore,  95  Ala. 
166,  10  So.  444,  it  was,  in  an  action  of 
detinue,  held,  as  stated  in  the  headnote, 
that  "a  tender  of  full  payment  of  the 
mortgage  debt  after  default,  but  before 
the  mortgagee  has  taken  or  demanded 
possession  of  the  property  for  the  pur- 
pose of  foreclosure,  if  kept  good,  and  the 
money  brought  into  court,  discharges  the 
lien  of  the  mortgage,  and  extinguishes 
the  title  of  the  mortgagee."  That  de- 
cision recognizes  the  correctness  of  the 
principle  asserted  in  Frank  v,  Pickens,  69 
Ala.  369,  to  the  eflfect  that  a  tender  of  pay- 
ment of  the  mortgage  debt,  whether  made 
before  or  after  the  law  day.  docs  not  of 
itself  operate  to  extinguish  the  title  of 
the  mortgagee  under  a  chattel  mortgage, 
and  can  so  operate  only  in  connection 
with  a  maintained  readiness  on  the  part 
of  the  person  making  it  to  pay  the  debts, 
so  that  the  mortgagee  may  accept  pay- 
ment at  pleasure,  and  may  not  ultimately 
be  adjudged  to  have  lost  his  security 
without  payment,  or  a  deposit  of  the 
money  for  him  in  court.  Hamaker  v. 
Bynum,  137  Ala.  391,  34  So.  405. 

Even  at  law,  a  tender  of  the  debt  by 
the  mortgagor  after  the  law  day,  but  be- 
fore seizure  of  or  demand  for  the  chattels, 
revests  legal  title  in  him.  Hall  &  Brown 
Wood  Working  Mach.  Co.  v.  Haley  Furni- 
ture &  Mfg.  Co..  174  Ala.  190,  56  So.  726. 

Lender  after  Mortgagee  Takes  Posses- 
sion.—"It  is  very  possible,  as  the  law  of 
mortgages  is  understood  at  this  day,  that 
a  tender  of  the  money  due,  if  made  be- 
fore the  mortgagor  acquires  the  posses- 
sion, after  a  default  in  the  condition,  may 
destroy  the  title  of  the  mortgagee.  How- 
ever this  may  be,  we  find  no  adjudicated 
case  which  determines  that  a  title  once 
vested  by  possession  and  default,  can  be 


divested  by  a  mere  tender.  The  case  of 
Dcshazo  V.  Lewis,  5  Stew.  &  P.  91,  does 
not  present  the  question;  for  there  the 
time  of  payment  was  extended  by  a  parol 
agreement,  and  the  tender  was  made  be- 
fore the  expiration  of  the  extended  period. 
The  only  point  decided  was,  that  the 
parol  agreement  was  admissible  in  evi- 
dence to  qualify  the  written  instrument. 
But  in  the  case  of  Brown  v.  Bement,  8 
John.  96,  the  precise  question  came  be- 
fore the  supreme  court  of  New  York, 
which  decided  that  a  tender  made  to  the 
mortgagee  in  possession,  and  after  a  de- 
fault, did  not  revest  the  title  in  the  mort- 
gagor so  as  to  enable  him  to  maintain 
trover  against  the  mortgagee."  Sims  v, 
Canfield,  2  Ala.  555,  560.  See,  also, 
Frank  v.  Pickens,  69  Ala.  369. 

The  weight  of  authority  is,  perhaps, 
that  a  tender  of  the  mortgage  money, 
made  after  default,  and  after  the  mort- 
gagee has  taken  possession,  will  not  ex- 
tinguish the  title  of  the  mortgagee  un- 
der a  chattel  mortgage;  but  the  question 
is  left  undecided  in  this  case.  Frank  v, 
Pickens,  69  Ala.  369. 

"There  are  dicta  in  some  of  our  early 
cases,  and  probably  the  weight  of  au- 
thority is,  that  a  tender  after  default,  in 
order  to  effect  the  extinguishment  of  the 
title  of  the  mortgagee,  must  be  made  be- 
fore he  has  rightfully  and  peaceably 
taken  possession  for  the  purposes  of 
foreclosure.  This  question,  however,  has 
never  been  decided  in  this  state,  though 
directly  presented  in  Frank  v.  Pickens,  69 
Ala.  369;  the  disposition  of  that  case  not 
calling  for  its  decision.  It  is  not  pre- 
sented in  this  case;  the  replications  aver- 
ring that  the  tender  was  made  before  the 
mortgagees  acquired  possession.  We 
shall,  therefore,  leave  it,  as  it  has  hereto- 
fore been,  undecided.'*  Maxwell  v.  Moore, 
95  Ala.  166,  10  So.  444,  445. 
§  144.   Giving  New  Security. 

See  ante,  "Extension  to  or  Substitution 
of  Other  Property,"  §  66. 

Effect. — A  second  mortgage  on  the 
same  property  to  secure  the  same  debt, 
and  extending  the  law  day,  is  not  a  dis- 
charge of  the  lien  of  the  first.  Boyd  v. 
Beck,  29  Ala.  703. 

The  lien  of  a  mortgage  on  property 
sold  by  the  mortgagor  will  be  discharged, 
if  he  afterwards  executes  a  mortgage  on 
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other  property,  which  mortgage  the  mort- 
gagee accepts  as  a  substitute  for  the 
security  of  the  property  sold.  Cobb  v, 
Malone.  87  Ala.  514,  6  So.  299. 

After  land  had  been  sold,  but  before  it 
was  conveyed,  the  vendee  brought  from 
another  county,  where  a  mortgage  of 
them  was  on  record,  an  engine,  boiler,  and 
sawmill,  attached  them  to  the  land,  and 
included  them  in  his  mortgage  back  to 
the  vendor,  reciting,  however,  that  this 
was  the  second  mortgage  on  them.  Be- 
fore it  was  recorded,  the  owner  of  the 
first  mortgage,  without  notice  of  it, 
agreed  with  the  vendor  on  the  balance 
due  him,  released  the  other  mortgagor, 
who  had  sold  out  to  the  vendee,  and  took 
from  the  vendee,  and  duly  field,  a  new 
chattel  mortgage  for  said  balance.  Held, 
that  this  was  no  payment,  but  a  renewal, 
and  had  priority  over  the  vendor's  mort- 
gage. Miller  v.  Griffin.  102  Ala.  610,  15 
So.  238. 

Question  of  Fact. — Whether  a  second 
mortgage  given  in  renewal  of  a  prior 
chattel  mortgage  operates  as  a  payment 
and  satisfaction  of  the  prior  mortgage  is 
a  question  of  fact,  depending  on  the  in- 
tention of  the  parties.  Daniel  Bros,  v,  H. 
R.  Jordan  &  Son,  40  So.  940,  146  Ala.  220. 

§  145.  Release  in  General. 

See  post.  "Partial  Release."  §  146; 
"EflFect  of  Release  or  Satisfaction,"  §  149. 

What  Constitutes  Release.— Mere  ac- 
ceptance by  a  mortgagee  in  a  chattel 
mortgage  of  property  other  than  that 
mortgaged,  and  crediting  the  same  at  an 
agreed  price  on  the  mortgage,  does  not 
show  an  agreement  to  release  the  mort- 
gaged property.  Brannen  v.  Harris 
(Ala.),  39  So.  721. 

Where  a  mortgagee  accepted  property 
from  the  mortgagor  and  credited  the  same 
at  an  agreed  price  on  the  mortgage,  proof 
that  a  third  person,  who  had  delivered  the 
property  to  the  mortgagor  in  a  trade  for 
the  mortgaged  chattel,  informed  the 
mortgagee  that  if  he  would  turn  over  the 
property  to  him  he  would  surrender  the 
mortgaged  chattel,  and  that  the  mort- 
gagee refused,  did  not  show  an  agree- 
ment to  release  the  mortgaged  chattel  or 
to  hold  the  property  accepted  in  lieu 
thereof.      Brannen    v,    Harris    (Ala.),    39 

So.  721. 
Release  by  ParoL— A   mortgagee    may 


release  his  mortgage  by  a  sufficient  parol 
agreement,  though  the  mortgage  be  un- 
der seal  and  the  debt  unpaid.  Wallis  v. 
Long.  16  Ala.  738,  cited  in  note  in  43  L. 
R.  A.,  N.  S.,  306. 

A  sealed  mortgage  of  personal  prop- 
erty may  be  released  by  a  subsequent 
parol  agreement.  Acker  v.  Bender,  33 
Ala.  230,  cited  in  note  in  43  L.  R.  A.,  N. 
S.,  306. 

Necessity  of  Consideration. — There  can 
not  be  a  valid  release  of  a  mortgage  by 
the  parties  thereto  simply  agreeing,  with- 
out any  consideration,  that  it  shall  no 
longer  be  of  force.  Lynn  v.  Bean,  37  So. 
515,  141  Ala.  236. 

Evidence  to  Show  Release. — In  detinue 
by  a  mortgagee  against  an  administrator 
of  the  mortgagor,  defendant  may  show, 
as  evidence  of  payment,  that  his  intestate 
delivered  to  plaintiff  a  note  executed  to 
such  intestate  by  one  for  whom  he  had 
performed  services,  and  that  plaintiff 
thereafter  assumed  payment  for  such 
services,  and  that  the  value  of  such  serv- 
ices was  greater  than  the  amount  due  on 
the  mortgage.  Dryer  v,  Lewis,  57  Ala. 
551. 

§  146.   Partial  Release. 

See  ante,  "Release  in  General,"  §  145. 

If  the  assignee  of  a  mortgage  invests 
in  its  purchase  money  furnished  to  him 
by  the  mortgagor,  the  mortgage  is,  pro 
tanto,  discharged;  and  when  such  as- 
signee seeks  a  foreclosure,  the  mortgagor 
is  entitled  to  a  credit  for  the  money  thus  " 
advanced  by  him.  McLemore  v.  Pinks- 
ton,  31  Ala.  266. 

§  147.  Penalties  for  Failure  to  Release  or 
E^ter  Satisfaction. 

Request  to  Release  or  Enter  Satisfac- 
tion.— "No  particular  form  or  words  is 
necessary  to  constitute  a  sufficient  re- 
quest to  enter  on  the  margin  of  the  rec- 
ord of  a  mortgage  a  partial  payment  or 
payments  on  the  mortgage.  All  that  is 
necessary  in  such  notice  is,  that  the  words 
used  in  the  request  are  such  as  shall  rea- 
sonably inform  the  mortgagee  that  entry 
of  payment  is  desired."  Lynn  v.  Bean, 
141  Ala.  236.  37  So.  515,  517. 

A  written  notice  by  a  chattel  mortgagor, 
who  has  paid  the  debts  secured  by  sev- 
eral mortgages  to  the  mortgagee,  to  "have 
all  my  mortgages  marked  'Satisfied'   on 
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the  record/'  is  a  sufficient  notice  to  sup- 
port an  action  for  the  statutory  penalties 
for  failure  to  satisfy  such  mortgages. 
HoflFman  v.  Knight,  28  So.  593,  127  Ala; 
149. 

A  notice  to  enter  satisfaction  of  a  mort- 
gage, addressed  to  a  corporation  and  to 
its  president,  and  reciting,  "Have  all  mort- 
gages that  has  been  paid  satisfied  of  rec- 
ord— mortgages  which  I  give  you,"  was 
a  sufficient  request  to  require  the  entry  of 
satisfaction  of  any  mortgage  given  to 
either  or  both  by  the  signer.  Dothan 
Quano  Co.  v.  Ward,  31  So.  748,  132  Ala. 
380. 

A  sufficient  request  under  Code  1896, 
§  1065,  providing  that  a  mortgagee  who 
has  received  partial  payment  of  a  recorded 
mortgage  must,  on  request  of  the  mort- 
gagor, enter  on  the  margin  of  the  record 
of  the  mortgage  the  date  and  amount  of 
such  payment,  and,  failing  to  do  so  for 
thirty  days  after  such  request,  shall  for- 
feit $200,  is  shown  by  a  complaint  alleg- 
ing that  defendant  failed  to  enter  on  the 
margin  of  a  recorded  mortgage  executed 
by  plaintiff  to  defendant  a  partial  pay- 
ment which  plaintiff  made  to  defendant, 
and  so  failed  to  enter  such  partial  pay- 
ment for  thirty  days  after  plaintiff  had,  in 
writing,  requested  defendant  to  make  such 
entry.  Lynn  r.  Bean,  37  So.  515,  141  Ala. 
236. 

The  written  request  by  mortgagor  to 
mortgagee:  "You  are  hereby  requested 
to  place  a  credit  of  $23.50  on  the  margin 
of  the  record  of  mortgage  that  I  gave 
you  in  1900.  this  Feb.  11,  1902,"  offered  in 
evidence  in  an  action  for  the  penalty  pro- 
vided by  Code  1896,  §  1065,  of  the  mort- 
gagee of  a  recorded  mortgage,  who  has 
received  a  partial  payment.,  and  fails,  on 
the  request  of  the  mortgagor,  to  enter  on 
the  margin  of  the  mortgage  the  date  and 
amount  of  such  partial  payment,  is  not 
objectionable  as  ambiguous,  indefinite, 
and  insufficient,  and  because  not  request- 
ing entry  of  the  date  of  the  payment 
Lynn  v.  Bean,  37  So.  515,  141  Ala.  236. 

"In  Loeb  v,  Huddleston,  105  Ala.  257, 
16  So.  714,  it  is  said:  'The  statute  does 
not  prescribe  the  manner  in  which  the 
request  must  be  brought  to  the  knowledge 
of  the  mortgagee.'  Indeed,  the  opinion 
in  that  case  inferentially  recognizes  that 
the  request  may  be  delivered  to  an  agent. 


and  thereby  bind  the  principal.  Of  course, 
the  nature  and  character  of  the  agency 
must  be  taken  into  consideration  in  de- 
termining the  question."  Long  Bros,  v, 
Jennings,  137  Ala.  190,  33  So.  857. 

Where  R.  was  creditman  for  a  firm,  and 
in  the  absence  of  the  business  manager  of 
the  firm  he  conducted  the  business,  he  was 
the  general  agent  of  the  firm,  and,  as 
such,  authorized  to  receive  a  written  re- 
quest to  enter  a  payment  on  a  mortgage 
held  by  the  firm,  on  the  margin  of  the  rec- 
ord thereof,  so  as  to  render  the  firm  li- 
able for  the  penalty  prescribed  by  Code, 
§  1065,  for  the  firm's  failure  Xo  enter  such 
payment  on  request  of  the  mortgagor. 
Long  Bros,  v,  Jennings,  137  Ala.  190,  33 
So.  857. 

Basis  of  Action. — An  instruction,  in  an 
action  for  a  penalty  for  a  failure  to  satisfy 
a  chattel  mortgage  on  the  record,  that  the 
gist  of  the  action  is  a  failure  to  satisfy 
the  record  after  notice  in  writing  was 
given  to  defendant,  is  not  erroneous. 
Hoffman  v.  Knight,  28  So.  593,  127  Ala. 
149.  See,  also,  Williams  v.  Bowdin,  68 
Ala.  126. 

Code  1896,  §  1066,  providing  for  the  re- 
covery of  a  forfeiture  on  a  mortgagee's 
failure  to  discharge  of  record  a  fully  paid 
chattel  mortgage,  when  there  is  no  suit 
in  which  the  fact  of  payment  can  be 
tested,  does  not  authorize  the  recovery 
of  a  forfeiture  where  there  has  been  a 
lender  of  pajrment,  and  the  amount  due 
is  brought  into  court  with  the  suit.  Ha- 
maker  r.  Bynum,  34  So.  405,  137  Ala.  391, 
cited  in  note  in  15  L.  R.  A.,  N.  S.,  1165. 

Pleading. — In  the  complaint  in  an  ac- 
tion to  recover  the  statutory  penalty  for 
not  entering  satisfaction  on  the  records, 
it  is  not  necessary  to  designate  the  book 
in  which  the  mortgage  is  recorded,  nor 
to  describe  the  property  conveyed  by  it; 
nor  is  it  necessary  that  there  should  be 
any  averment  of  special  damage.  Wil- 
liams V.  Bowdin,  68  Ala.  126. 

In  an  action  to  recover  the  statutory 
penalty  for  a  failure  or  refusal  to  enter 
on  the  records  satisfaction  of  a  mortgage 
which  has  been  satisfied  (Code,  §§  2222-23, 
the  complaint  may  be  amended  by 
correcting  defects  of  form  which  do  not 
introduce  a  new  cause  of  action,  and  also 
by  describing  the  defendants  as  partners, 
when  the  original  summons  and  complaint 
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are  against   them  individually.     Williams 
V,  Bowdin,  68  Ala.  126. 

A  complaint  is  sufficient  in  an  action 
for  penalties  for  failure  to  satisfy  a  chat- 
tel mortgage,  which  states  the  date  when 
the  mortgage  was  recorded,  and  when  it 
was  due,  and  that  the  defendant  failed  to 
satisfy  the  mortgage  after  the  secured 
debt  had  been  paid,  and  he  had  been  no- 
tified in  writing  to  release  the  same.  Hoff- 
man V.  Knight,  28  So.  593,  127  Ala.  149. 

A  plea  in  an  action  for  failing  to  enter 
satisfaction  of  a  mortgage  averring  that, 
on  receipt  of  the  notice  to  cancel  the  mort- 
gage, defendant  wrote  G.  a  letter  directing 
him  to  cancel  it,  and  alleging  that  G.  was 
judge  of  probate  at  the  time,  and  that  the 
letter  was  received  by  him,  was  properly 
stricken  out  as  frivolous.  Dothan  Guano 
Co.  V.  Ward,  31  So.  748,  132  Ala.  380. 

In  an  action  for  the  penalty  for  failing 
to  enter  satisfaction  of  a  mortgage,  where 
the  complaint  did  not  aver  the  exact  date 
when  it  was  paid,  but  merely  showed  that 
it  had  been  paid  when  the  request  to  enter 
satisfaction  was  made,  a  plea  averring 
that,  at  the  time  plaintiff  made  the  re- 
quest, defendant  did  not  own  the  mort- 
gage, but  had  transferred  it  to  a  third 
parly,  was  demurrable,  because  not  alleg- 
ing a  transfer  of  the  mortgage  by  defend- 
ant prior  to  its  payment.  Dothan  Guano 
Co.  V,  Ward,  31  So.  748,  132  Ala.  380. 

Burden  of  Proof. — In  an  action  for  a 
penalty  for  failure  to  satisfy  a  chattel 
mortgage  on  the  record  after  payment  of 
a  secured  debt,  the  plaintiff  is  not  required 
to  prove  damages.  Hoffman  v.  Knight, 
28  So.  593,  127  Ala.  149. 

Defendant  in  an  action  by  a  mortgagor 
under  Code  1896,  §  1065,  for  the  penalty 
provided  for  failure  of  a  mortgagee,  on 
request  of  the  mortgagor,  to  enter  a  par- 
tial payment  on  the  margin  of  the  record 
of  the  mortgage,  has  the  burden  of  show- 
ing the  truth  of  his  plea  that  the  mortgage 
was  wholly  paid  before  such  request  was 
made.  Lynn  r.  Bean,  37  So.  515,  141  Ala. 
236. 

Evidence. — The  mortgage  having  been 
attested  by  one  witness,  and  recorded,  the 
failure  to  have  it  proved  or  acknowledged 
does  not  affect  its  admissibility  as  evi- 
dence, in  an  action  to  recover  the  statu- 
tory penalty  for  not  entering  satisfaction 
on  the  record.  Williams  v.  Bowdin,  68 
Ala.  126. 


In  an  action  for  the  penalty  for  failing 
to  enter  satisfaction  of  a  mortgage,  testi- 
mony by  a  person  who  was  employed  by 
defendant  as  a  bookkeeper  at  the  time 
that,  after  receiving  plaintiff's  notice  to 
enter  satisfaction,  he  wrote  a  letter  to  the 
judge  of  probate,  was  admissible  in  plain- 
tiff's behalf,  where  plaintiff  afterwards 
testified  that  defendant  admitted  to  him 
that  he  had  received  the  notice,  and  had 
requested  the  bookkeeper  to  write  the 
judge  to  satisfy  the  mortgage  on  the  rec- 
ord. Dothan  Guano  Co.  f.  Ward,  31  So. 
748,  132  Ala.  380. 

Where  a  complaint  to  recover  a  statu- 
tory penalty  for  a  mortgagee's  failure  to 
enter  a  partial  payment  on  the  margin  of 
the  record  of  a  mortgage  described  the 
mortgage  as  given  to  secure  a  note  exe- 
cuted February  3,  1900,  and  due  October 
15,  1900,  the  mortgage  was  not  inadmissi- 
ble by  reason  of  the  fact  that  it  described 
the  note  as  dated  "3d,  February  1900  and 
due  the  15th  Oct.  189—."  Long  Bros.  v. 
Jennings,  33  So.  857,  137  Ala.  190. 

Defendant,  in  an  action  by  a  mortgagor 
for  the  penalty  provided  by  Code  1896,  § 
1065,  where  a  mortgagee  fails  for  thirty 
days  after  the  request  to  enter  a  partial 
payment  on  the  margin  of  the  record  of 
a  mortgage,  may  not  show  that  he  made 
the  entry  after  the  expiration  of  the  thirty 
days,  and  after  commencement  of  the  ac- 
tion. Lynn  v.  Bean,  37  So.  515,  141  Ala. 
236. 

Variance. — In  an  action  to  recover  the 
statutory  penalty  for  not  entering  satis- 
faction on  the  record,  the  fact  that  the 
mortgage  was  described  in  the  complaint 
as  executed  to  "D.  &  S.  A.  Williams," 
while  that  offered  in  evidence  was  exe- 
cuted to  "S.  A.  &  D.  Williams,"  held  not 
material  variance.  Williams  v,  Bowdin, 
68  Ala.  126. 

Instructions. — Requests  to  charge  that 
the  jury  must  be  reasonably  satisfied  that 
the  president  of  the  defendant  corpora- 
tion had  notice  of  the  contents  of  the  re- 
quest to  cancel  the  mortgage  at  least  two 
months  before  suit  brought,  etc.,  or  they 
should  find  for  defendant,  were  improp- 
erly refused,  where  there  was  no  pretense 
that  the  request  was  made  to  the  corpora- 
tion otherwise  than  through  its  president. 
Dothan  Guano  Co.  v.  Ward,  31  So.  748^ 
132  Ala.  380. 
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Defendant's  requested  instruction,  in  an 
action  for  a  penalty  for  failure  of  a  mort- 
gagee to  enter  a  partial  payment  of  a 
chattel  mortgage  on  the  margin  of  the 
record  thereof,  that  the  jury  could  look  to 
the  fact,  if  it  be  a  fact,  that  plaintiff,  in 
his  subsequent  settlement  of  a  certain 
land  mortgage,  claimed  no  credit  for  any 
interest  which  may  have  been  included 
in  the  chattel  mortgage,  in  determining 
whether  any  part  of  the  chattel  mortgage 
had  been  settled  prior  to  the  time  plaintiff 
requested  entry  of  the  payment,  is  open 
to  the  objection  of  being  argumentative 
and  of  emphasizing  a  particular  phase  of 
the  evidence.  Lynn  v.  Bean,  37  So.  515, 
141  Ala.  236. 

Question  for  Court. — A  request  to 
charge  that  the  law  authorizing  a  mort- 
gagor to  sue  the  mortgagee  for  failure  to 
enter  satisfaction  is  penal,  and  should  be 
strictly  construed,  and,  if  the  jury  were 
not  reasonably  satisfied  that  the  mort- 
gagee was  notified  to  enter  satisfaction 
two  months  before  suit  was  brought,  they 
should  find  for  defendant,  was  properly 
refused;  the  construction  of  the  statute 
being  for  the  court  alone.  Dothan  Guano 
Co.  V.  Ward,  31  So.  748,  132  Ala.  380. 

Question  for  Jury. — Where,  in  an  action 
for  a  penalty  for  a  failure  to  satisfy  a 
chattel  mortgage  on  the  record,  there  is 
evidence  supporting  a  plea  that  plaintiff 
and  defendant  had  entered  into  an  agree- 
ment by  which  the  plaintiff  released  his 
claim  for  damages,  it  is  error  to  withdraw 
the  question  of  such  agreement  from  the 
jury.  Hoffman  v.  Knight,  28  So.  593,  127 
Ala.  149. 

§  148.  Entry  of  Satisfaction  of  Record. 

See  ante,  "Penalties  for  Failure  to  Re- 
lease or  Enter  Satisfaction,"  §  147. 

A  mortgagee  can  not  assign  the  mort- 
gage after  payment,  so  as  to  avoid  the 
statutory  duty  of  entering  satisfaction  of 
record.  Dothan  Guano  Co.  v.  Ward,  31 
So.  748,  132  Ala.  380. 

§  149.  Effect  of  Release  or  Satisfaction. 

See  ante,  "Release  in  General,"  §  145; 
"Partial  Release,"  §  146. 

A  mortgage  may  be  released  or  dis- 
charged without  affecting  the  validity  of 
the  debt.    Wallis  v.  Long,  16  Ala.  738,  740. 

Where  a  mortgagee  of  chattels  takes 
possession  of  the  property  before  default, 


and,  after  the  law  day  of  the  mortgage, 
the  mortgagor,  under  an  agreement  with 
the  mortgagee,  discharges  the  mortgage 
debt,  by  the  performance  of  labor  and 
payment  of  money,  the  title  to  the  prop- 
erty and  right  to  immediate  possession  be- 
come reinvested  in  the  mortgagor.  Fields 
V,  Copeland,  26  So.  491,  121  Ala.  644. 

A  mortgagee  who  has  received  other 
property,  under  an  agreement  to  release 
certain  mortgaged  property  in  considera- 
tion thereof,  will  be  estopped  to  retain 
the  property  so  received,  and  also  assert 
the  mortgage  lien  against  the  property 
agreed  to  be  released.  Bloch  v,  Edwards, 
22  So.  600,  116  Ala.  90;  Brannen  v.  Harris 
(Ala.),  39  So.  721,  722. 

§    150.   Rights  of   Third  Persons   Making 
Payment  or  Satisfaction. 

Payment  of  a  debt  secured  by  chattel 
mortgage  may  be  made  by  a  person  other 
than  the  debtor,  and  without  his  knowl- 
edge.    Harrison  v.  Hicks,  1  Port.  423. 

IX.  FORECLOSURE. 
§  151.  Right  to  Foreclose  in  General. 

Right  to  Foreclose.— "It  is  a  necessary 
ingredient  of  a  mortgage,  that  the  mort- 
gagee should  have  a  remedy  against  the 
person  of  the  debtor.  There  can  be  no 
right  of  redemption  on  one  side,  unless 
there  be  the  right  of  foreclosure  on  the 
other."    Swift  v.  Swift,  36  Ala.  147,  151. 

"The  mortgagee  may  file  his  bill  in 
equity  to  foreclose  and  sell,  without 
troubling  himself  with  the  possession,  or 
he  may  sue  at  law."  Bearing  v.  Watkins, 
16  Ala.  20,  25. 

A  mortgage  to  a  surety  for  indemnity 
will  inure  to  the  benefit  of  the  creditor, 
who  can  maintain  a  bill  for  foreclosure. 
Troy  V.  Smith,  33  Ala.  469. 

A  mortgage  on  corporate  stock  author- 
ized the  mortgagee  and  his  assigns  to 
sell  and  transfer  the  mortgagor's  interest. 
The  mortgagee  assigned  the  note  secured 
to  a  bank,  and  gfave  its  cashier  written 
authority  to  sell  the  stock.  Held,  that  a 
sale  by  such  cashier  was  a  valid  execution 
of  the  power  of  sale,  both  by  the  terms  of 
the  mortgage  and  under  Code  1876,  §  2198, 
providing  that  a  power  of  sale  in  a  mort- 
gage may  be  executed  by  the  assignee  of 
the  interest  secured.  Campbell  v,  Wood- 
stock Iron  Co.,  83  Ala.  351,  3  So.  369. 
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recited  that  the 
indebted  to  the 
sum,   "as   is   evi- 


Right  to  Compel  Foreclosure.— "The 
owner  of  the  equity  of  redemption 
*  *  *  can  not  compel  the  mortgagee 
to  foreclose  his  mortgage.  Neither  will 
a  court  of  equity,  at  the  suit  of  a  cred- 
itor of  the  mortgagor,  foreclos*e  the  mort- 
gage." Bingham  v.  Vandergrift,  93  Ala. 
283,  9  So.  280. 

§  152.  Maturity  of  Debt 

See  post,  "Waiver  of  Default  or  of 
Right  to  Foreclose,"  §  154. 

Debt  Payable  in  Installment— Where  a 
debt  secured  by  a  chattel  mortgage  is 
payable  in  installments,  the  mortgage  is 
forfeited  pro  tanto  by  default  in  the  pay- 
ment of  any  installment  as  it  falls  due, 
and  the  mortgagee  may  proceed  to  a  fore- 
closure; and  if,  before  final  decree,  other 
installments  become  due,  they  should  be 
included  in  the  decree.  Fulgham  v,  Mor- 
ris, 75  Ala.  245. 

A  chattel  mortgage 
mortgagor  was  justly 
mortgagee  in  a  stated 
denced  by  my  two  promissory  notes  bear- 
ing even  date  with  this  instrument  and 
payable,  respectively,  on  the  11th  day  of 
June,  1905  and  1906,  *  *  *  with  inter- 
est from  date,  and  the  payment  of  which 
note  I  am  anxious  and  willing  to  secure. 
Now,  therefore,  in  consideration  of  the 
premises,  and  to  secure  the  punctual  pay- 
ments of  each  of  the  notes,  *  *  *  I 
[here  follows  description  of  the  property 
and  habendum  clause],  upon  condition, 
however,  that  if  I  pay  each  of  the  notes 
above  described  promptly  at  its  maturity, 
then  and  in  that  event  this  conveyance  is 
to  be  void;  but  in  the  event  I  fail  to  pay 
each  of  the  said  notes  when  due,  then  and 
in  that  event  the  said  [mortgagee]  is 
hereby  authorized  and  empowered  to  en- 
ter upon  and  take  possession  of  the  above- 
described  property,  and  ♦  *  *  to  sell 
the  said  property,  *  *  *  the  proceeds 
of  said  sale  to  be  applied  as  follows: 
*  *  *  (2)  The  amount  with  all  accrued 
interest  that  may  then  be  due  upon  said 
note.  *  *  *"  Held,  that  the  mortgage 
could  be  foreclosed  on  default  in  the  pay- 
ment of  either  of  the  notes  secured.  Ger- 
nert  v,  Limbach,  50  So.  903,  163  Ala.  413. 

§  IffS.  Option  and  Election  to  Foreclose. 

Where  personal   property,  upon  which 
there  are  three  chattel  mortgages,  is  seized  I 


on  execution  under  a  judgment  in  favor 
of  a  fourth  creditor,  and  a  forthcoming 
bond  is  given  therefor,  one  of  the  mort- 
gagees, although  invested  with  power  of 
sale,  can,  upon  default,  maintain  a  bill  for 
foreclosure,  and  the  appointment  of  a  re- 
ceiver to  preserve  the  property  from  sale 
under  the  execution.  Boiling  v,  Vandiver, 
91  Ala.  375,  8  So.  290.  See  post,  "Injunc- 
tion and  Receiver,"  §  175. 

§   154.  Waiver  of  Default  or  of  Right  to 
Foreclose. 

A  mortgagor  may  show  a  verbal  agree- 
ment to  extend  the  period  of  redemption, 
and  an  offer  to  discharge  the  mortgage  in 
pursuance  of  such  extension.  Deshazo  v. 
Lewis,  5  Stew.  &  P.  91. 

Payment  of  a  mortgage  debt  after  the 
estate  has  become  absolute  in  the  mort- 
gagee, by  forfeiture  of  the  condition,  can 
not,  at  law,  devest  him  of  the  estate. 
Brown  v,  Lipscomb,  9  Port  472;  Davis  v, 
Hubbard,  38.  Ala.  185. 

Acceptance  of  payment  of  a  mortgage 
of  personal  property  by  the  mortgagee, 
after  forfeiture,  is  a  waiver  of  the  forfei- 
ture, and  restores  the  mortgagor's  title. 
Frank  v,  Pickens,  69  Ala.  369. 

§  155.  Delay  or  Failure  to  Foreclose. 

See  ante,  "After  Default,"  §  91;  "Eflfect 
of  Possession  or  Control  by  Mortgagor 
in  General,"  §  109. 

Where  a  debtor  executes  two  deeds  of 
trust  at  different  times,  the  beneficiaries 
in  the  second  deed  may  enforce  the  execu- 
tion of  the  trust  after  the  law  day  of  their 
deed,  and  therefore  can  not  complain  of 
the  negligence  of  the  others  after  that 
time.    Lanier  v.  Driver,  24  Ala.  149. 

§   156.  Ebdstence   of  or  Resort  to  Other 
Remedy. 

A  mortgagee  of  chattels  is  not  pre- 
cluded from  foreclosing  his  mortgage 
merely  because  he  has  the  right  to  re- 
claim the  goods  for  nonpayment  of  pur- 
chase money.  Whitehead  v.  Lane  &  Bod- 
ley  Co.,  72  Ala.  39. 

§  157.  Restraining  Foreclosure. 

See  post,  "Injunction  and  Receiver," 
§  175. 

Grounds. — "A  court  of  equity  has  no 
jurisdiction  to  restrain  or  set  aside  a  sale 
of  mortgaged  property,  provided  the  mort- 
gagee keepd  Within  the  terms  of  the  power 
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of  sale  and  no  case  of  fraud  or  oppression 
be  shown."  Henderson-Law  Co.  v,  Wil- 
son, 161  Ala.  504,  49  So.  845. 

Sale  under  a  power  in  a  mortgage  may 
be  restrained  or  set  aside,  where  the 
power  is  exercised  or  attempted  to  be 
exercised  to  oppress  the  mortgagor,  or 
before  sale  is  authorized  by  the  mortgage. 
Henderson-Law  Co.  v,  Wilson,  49  So.  845, 
161  Ala.  504. 

Where  a  tenant  has  mortgaged  the 
goods  which  he  has  on  the  leased  prem- 
ises, his  interest  therein,  which  is  subject 
to  the  landlord's  lien  for  rent,  is  only  an 
equity  of  redemption;  and  hence  the  land- 
lord is  not  entitled  to  restrain  the  mort- 
gagee's interference  with  such  goods,  and 
to  have  them-  sold,  and  the  proceeds  ap- 
plied to  the  payment  of  the  mortgage 
debt  and  the  balance  to  the  rent.  Bing- 
ham V,  Vandergrift,  93  Ala.  283,  9  So.  280. 

The  averments  in  a  bill  to  enjoin  a 
mortgage  sale,  denied  and  contradicted  by 
the  defendants,  that  while  under  pecuni- 
ary embarrassment  complainants  applied 
for  a  loan  to  defendants,  who  proposed  to 
sell  cotton  to  them  at  a  price  in  excess 
of  its  value,  and  that  complainants  pur- 
chased the  cotton,  and  gave  the  mortgage 
sought  to  be  foreclosed  for  the  price,  but 
that  the  sale  was  a  mere  device  to  cover 
a  usurious  transaction,  are  insufficient  to 
support  an  injunction  restraining  such 
sale.     Barr  v.  Collier,  54  Ala.  39. 

§  158.  Exercise  of  Power  of  Sale. 

§  159. Nature  and  Grounds  of  Rem- 
edy. 
Grrounds. — A  mortgage  providing  for 
foreclosure  after  default,  or  before  de- 
fault, in  case  the  mortgagor  disposes  of 
or  parts  with  possession  of  the  property, 
and  also  empowering  the  mortgagee  to 
take  possession  of  the  property  at  any 
time  before  or  after  default,  and  sell  it, 
authorizes  seizure  and  sale  before  default 
only  in  case  of  disposal  or  attempted  dis- 
posal of  the  property.  Henderson-Law 
Co.    V,  Wilson,    49  So.  845,    161  Ala.    504. 

§   ISO.  Preliminary  Proceedings. 

Notice^"! t  is  said  by  Mr.  Cobbey:  'If 
the  property  brings  its  full  value,  and  the 
proceeds  arc  properly  applied,  the  sale 
will  not  be  set  aside  for  defects  in'  the 
notice,    as  no  one    has    been  injured.    2 


Cobbey  on  Chattel  Mortgages,  §  966." 
Speakman  v.  Vest,  166  Ala.  235,  51  So. 
980,  982. 

A  holder  of  a  chattel  mortgage  author- 
izing the  mortgagee  on  default  in  pay- 
ment  of  a  debt  secured  to  take  possession 
of  the  chattels  and  sell  them  after  giving 
ten  days'  notice  of  time  and  place  of  sale, 
posted  in  three  places,  must  on  taking 
possession  of  the  chattels  and  selling 
them  comply  with  the  stipulations  in  the 
mortgage,  or  title  will  not  .pass  at  the 
sale.  Speakman  v.  Vest,  51  So.  980,  166 
Ala.  235. 

•An  instruction,  on  the  issue  of  whether 
one  foreclosing  a  chattel  mortgage  au- 
thorizing a  sale  of  the  chattels  after  giv- 
ing notice  of  the  time  and  place  of  sale 
by  notice  posted  in  public  places,  that 
the  evidence  must  be  such  that  the  jury 
should  be  reasonably  satisfied  of  some 
identical  and  specific  localities  where  fore- 
closure notices  were  placed  before  they 
could  find  a  valid  foreclosure,  and,  if  the 
jury  were  reasonably  convinced  only  that 
notices  were  posted  either  at  one  set  of 
localities  or  else  at  another  set  of  locali- 
ties, then  there  was  no  valid  foreclosure, 
etc.,  was  erroneous,  because  exacting  too 
high  a  degree  of  proof  of  the  giving  of 
notices  as  required  by  the  mortgage. 
Speakman  v.  Vest,  51  So.  980,  166  Ala. 
235. 

Where  there  was  evidence  that  notice 
of  the  sale  of  chattels  taken  possession  of 
under  a  mortgage,  authorizing  a  sale  on  a 
ten  days'  notice  on  default  in  payment  of 
the  debt  secured,  was  posted  at  specified 
public  places  ten  days  before  the  trials 
though  the  witness  could  not  fix  the  date 
of  posting,  the  jury  could  find  that  the 
notice  of  sale  was  given  as  required  by 
the  mortgage,  so  that  a  sale  was  valid. 
Speakman  v.  Vest,  51  So.  980,  166  Ala. 
235. 

§  161.  Taking  Possession,  Custody, 

and  Protection  of  Property. 
Right  to  Take  Possession.— Though  a 
chattel  mortgage  secures  other  liability 
than  that  to  the  mortgagee,  yet  it  having 
empowered  only  the  mortgagee  or  assigns 
to  take  possession  of  and  sell  the  prop- 
erty, and  the  mortgagor  not  having  as- 
signed it,  but  marked  it  paid,  and  mailed 
it   to  the  mortgagor's  surety,    the  surety 
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acquired  no  right  to  take  possession  of 
the  property.  Mardis  v.  Sims,  37  So.  243, 
140  Ala.  388. 

Expenses  of  Maintenance. — A  mort- 
gagee who  seizes  the  mortgaged  live 
stock  for  sale  under  the  power  in  the 
mortgage  is  entitled  to  reasonable  ex- 
penses incurred  by  him  in  the  care  and 
maintenance  of  the  stock  prior  to  the 
sale;  and  it  is  his  duty  to  sell  as  expedi- 
tiously as  he  reasonably  can,  and  to  limit 
the  rate  of  maintenance  to  the  best  of  his 
ability.  Zadek  v.  Burnett  (Ala.),  57  So. 
447. 

§  162. Manner  and  Conduct  of  Sale. 

§  162  (1)  In  General. 

Discretion  of  Trustee.— The  fact  that 
the  trustee  in  a  deed  of  trust  is  invested 
thereby  with  a  discretion  in  the  manner  of 
selling  the  property,  as  whether  at  public 
or  private  sale,  etc.,  is  not  indicative  of 
fraud.     Brock  v.  Headen,  13  Ala.  370. 

Presence  of  Property.— -Though  per- 
sonal property  should  be  present  at  a 
sale  thereof  under  a  trust  deed  given  to 
indemnify  one  against  his  liability  as 
surety,  yet,  if  the  maker  of  the  deed  or 
one  holding  under  him  refuse  to  produce 
it  on  the  day  of  sale,  he  can  not  after- 
wards object  that  it  was  sold  in  its  ab- 
sence, if  the  cestui  que  trust  waives  his 
right  to  have  it  present  at  the  sale.  Fos- 
ter V.  Goree,  5  Ala.  424. 

Consent  of  Mortgagor  as  Waiving  Ir- 
regularities.— If  a  wrongful  sale  of  mort- 
gaged goods  is  made  with  the  consent 
and  direction  of  the  mortgagor,  all  ir- 
regularities are  waived,  and  the  sale  is 
equivalent  to  a  formal  foreclosure.  Camp- 
bell V.  Woodstock  Iron  Co.,  83  Ala.  351,  3 
So.  369.  See  ante,  "Preliminary  Proceed- 
ings." §  160. 

A  provision  in  a  mortgage  that  the 
property  should  be  sold  for  cash  is  for 
the  benefit  of  the  mortgagee,  but  he  may 
waive  it  and  sell  at  his  own  risk  on  credit; 
and  he  will  be  held  to  have  waived  it  by 
a  voluntary  and  absolute  delivery  of  all 
the  property  to  the  purchaser,  without  de- 
manding payment,  and  the  property  will 
pass  to  the  purchaser  as  completely  as  if 
he  had  paid  the  price.  Williams  v.  Hatch, 
38  Ala.  338,  cited  in  note  in  40  L.  R.  A., 
N.  S.,  627. 
Value  of    Property. — A     mortgagee  of 


chattels,  who  sells  at  a  private  sale  under 
a  power  of  sale  in  the  mortgage,  is  ac- 
countable for  at  least  the  fair  and  reason- 
able value  of  the  property,  regardless  of 
the  price  received.  Zadek  v.  Burnett 
(Ala.),  57  So.  447. 

§  162  (2)  Sale  in  Bulk  or  Parcels. 

See  the  title  FRAUDULENT  CON- 
VEYANCES. 

Sale  in  Bulk. — Where  goods  are  con- 
veyed in  trust  to  secure  a  debt,  in  case  of 
a  sale  of  such  goods  under  the  deed  the 
facts  that  the  goods  were  inclosed  in 
boxes  at  the  time  of  the  sale,  and  not 
exposed  to  the  examination  of  bidders, 
are  evidence  of  fraud  in  the  sale.  Brock 
V.  Headen,  13  Ala.  370. 

That  the  mortgagee,  in  making  a  pri- 
vate sale  under  a  chattel  mortgage,  sold 
the  property,  consisting  of  various  arti- 
cles, en  masse,  is  prima  facie  evidence  of 
unfairness.  Johnson  Bros,  v,  Selden,  37 
So.  249,  140  Ala.  418. 

§  162  (3)  Persons  Who  May  Purchase. 

See  post,  "Operation  and  Effect,"  §  166. 

Where  a  mortgagee  purchased  the  mort- 
gaged chattels  at  his  own  sale,  and  the 
mortgagor  during  nine  years  failed  to 
interpose  objection  by  offering  to  pay  the 
debt,  the  purchaser  of  the  equity  of  re- 
demption can  not  exercise  that  option  for 
him.  Boutwell  v.  Steiner,  84  Ala.  307^  4 
So.  184. 

§  163. Title  and  Right  of  Purchaser. 

Title. — "If  a  purchaser  at  a  mortgage 
sale  would  clothe  himself  with  a  measure 
of  right,  in  title  or  possession,  to  the 
chattel  involved,  he  should  show  a  valid 
mortgage  by  one  having  title  to  the  chat- 
tel mortgaged.  A  mortgage  given  by  one 
without  right  to  or  title  in  the  property 
is,  of  course,  a  nullity."  Blair  v.  Williams, 
159  Ala.  655,  49  So.  71,  73. 

Though  a  grantor  in  a  deed  of  trust  of 
personal  property  is  to  retain  possession 
until  default,  a  sale  by  the  trustee  under 
the  deed  is  not  the  sale  of  a  mere  chose 
in  action,  but  passes  the  property  to  his 
vendee,  who  may  maintain  an  action  in  his 
own  name  to  recover  the  property.  Fos- 
ter V.  Goree,  5  Ala.  424. 

A  rescission  of  a  sale  under  a  mortgage, 
by  agreement  between  the  mortgagee  and 
the   purchaser,    will    not    annul    the    fore- 
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closure  effected  by  the  sale,  nor  will  it 
reinvest  the  mortgagee  with  his  former 
rights  or. title  as  mortgagee.  Williams  v. 
Hatch,  38  Ala.  338. 

Evidence  in  favor  of  a  claim  of  title  to 
a  horse  by  a  purchaser  on  foreclosure 
held  not  to  show  title.  Blair  v,  Williams, 
49  So.  71,  159  Ala.  655. 

§  164.  Deficiency  and  Personal  Lia- 
bility. 

A  mortgagee  of  slaves,  with  a  power  of 
sale  to  pay  a  debt  due  to  him,  sold  under 
the  mortgage,  and  became  himself  the 
purchaser,  and  afterwards  resold  them  at 
a  profit.  Held,  that  he  was  trustee  in  the 
resaV,  for  the  mortgagor,  who  was  en- 
titled to  the  difference  between  the  first 
and  second  sale.  Cunningham  v.  Rogers, 
14  Ala.  147. 

§  165. Proceeds  and  Surplus. 

See  ante,  "Deficiency  and  Personal  Lia- 
bility," §  164;  post,  "Proceeds  and  Sur- 
plus." §  180. 

Proceeds. — When  a  mortgage  is  given 
by  a  debtor  as  a  security  for  an  existing 
debt,  not  contemplating  or  providing  for 
future  debts  or  advances,  the  mortgagee 
must  apply  the  proceeds  of  sale  of  the 
mortgaged  property  to  the  payment  of 
the  secured  debt,  to  the  exclusion  of  any 
debts  subsequently  contracted.  Schiffer  v. 
Feagin,  51  Ala.  335. 

One  taking  possession  of  and  selling 
chattels  under  a  mortgage  authorizing  a 
seizure  thereof  and  a  sale  on  notice,  and 
providing  that  the  proceeds  shall  be  de- 
voted to  the  payment,  first,  of  the  ex- 
penses of  recording  the  mortgage,  adver- 
tising, selling,  and  conveying,  and,  second, 
of  the  amount  with  interest  that  may  be 
due  on  the  note  secured  by  the  mortgage, 
may  devote  the  proceeds  to  the  payment 
of  expenses  of  foreclosing.  Speakman  v. 
Vest,  51  So.  980,  166  Ala.  235. 

§  166. Operation  and  Effect. 

See  ante,  "Persons  Who  May  Pur- 
chase," §  162  (3);  "Title  and  Rights  of 
Purchaser,"  §  163. 

A  mortgagee  of  chattels  took  posses- 
sion, and  sold  them  for  his  own  benefit, 
applying  the  proceeds,  with  the  consent  of 
only  one  of  the  joint  mortgagors,  to  the 
payment  of  another  debt.  Held,  that  the 
mortgage    was   satisfied   as   to   the   other 


mortgagor.  Askew  v.  Steiner,  76  Ala.  218. 
A  sale  of  stock  in  a  corporation,  under 
a  power  contained  in  a  mortgage,  cuts 
off  the  mortgagor's  equity  of  redemption, 
provided  he  was  informed  of  the  intended 
sale,  and  sanctioned  it.  Campbell  v. 
Woodstock  Iron  Co.,  83  Ala.  351,  3  So. 
369. 

§  167.  Actions  to  Foreclose. 

§  168. Nature  and  Form. 

"A  mortgagee  has  three  remedies,  either 
of  which  he  is  at  liberty  to  pursue,  or  he 
may  pursue  any  two  or  all  concurrently; 
he  may  bring  an  action  at  law  to  recover 
the  debt;  an  appropriate  action  to  recover 
possession  of  the  property;  and  may  fore- 
close the  mortgage,  and  sell  the  property. 
But  if  he  pursues  one  or  more,  each  suit 
must  be  tried  and  determined  on  the 
principles  applicable  and  prevailing  in  the 
forum  in  which  the  particular  remedy  is 
sought."  Tyson  v.  Weber,  81  Ala.  470,  2 
So.  901,  902.  See  ante,  "Existence  of  or 
Resort  to  Other  Remedy,"  §  156. 

§  169. Defenses. 

See,  generally,  the  title  SET-OFF  AND 
COUNTERCLAIM. 

Where  a  mortgage  of  personal  property 
has  lost  its  lien,  under  the  statute  of  Ala- 
bama of  1823,  as  to  creditors  of  the  mort- 
gagor, this  objection  can  not  be  set  up  by 
the  representatives  of  the  mortgagor  as  a 
defense  to  a  bill  to  foreclose  the  mort- 
gage.   Stewart  v.  Fry,  3  Ala.  573. 

§  170. Limitations  and  Laches. 

When  a  debt  is  secured  by  the  assign- 
ment of  a  mortgage,  the  security  is  not 
impaired  by  the  statute  of  limitations  bar- 
ring a  recovery  on  the  note.  Cullum  r. 
Branch  Bank,  23  Ala.  797. 

Where  a  mortgage,  given  to  secure  an 
accommodation  indorser,  became  forfeited 
in  1838,  while  the  debt  was  extended  from 
time  to  time,  until  1842,  and  judgment 
was  had  in  1843,  and  the  mortgagee  paid 
the  balance  due  on  the  judgment  in  1845, 
it  was  held  that  the  mortgage  debt  could 
not  be  presumed  satisfied,  so  as  to  bar  the 
right  of  foreclosure,  on  lapse  of  time 
short  of  the  limitation  at  law.  Boyd  v. 
Beck,  29  Ala.  703. 

§  171. Parties. 

Assignee. — The  equitable  assignee  of  a 
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chattel  mortgage  has  the  right  to  use  the 
name  of  the  holder  of  the  legal  title  to 
enforce  the  mortgage  at  law.  Dumas  v. 
Peoples*  Bank,  40  So.  964,  146  Ala.  226. 
See  ante,  ''Actions  by  or  against  As- 
signees," §  128. 

Mortgagee.— Though  the  assignment  of 
a  debt  secured  by  a  chattel  mortgage  op- 
erates as  an  equitable  assignment  of  the 
mortgage,  yet  the  mortgagee  having  the 
legral  title  is  a  necessary  party  to  a  bill  to 
foreclose  the  mortgage.  Fulgham  v,  Mor- 
ris, 75  Ala.  245. 

Debtor  and  Suretie8.--Where  personal 
property,  upon  which  there  are  three 
chattel  mortgrages,  is  seized  on  execution 
in  favor  of  a  fourth  creditor,  and  a  forth- 
coming bond  is  given  therefor,  one  of  the 
mortgagees  can  maintain  a  bill  for  fore- 
closure and  for  the  appointment  of  a  re- 
ceiver of  the  property,  and  to  this  bill  the 
execution  creditor,  the  debtor,  and  his 
sureties  upon  the  forthcoming  bond  are 
proper  parties,  and,  if  other  parties  are 
improperly  joined,  it  is  no  ground  of  de- 
fense in  favor  of  the  execution  creditor. 
Boiling  V.  Vandiver,  91  Ala.  375,  8  So.  290. 

Vendor  of  Innocent  Purchaaer. — To  a 
bill  to  foreclose  a  mortgage  on  slaves  in 
the  hands  of  a  subsequent  purchaser  with- 
out notice  of  the  lien,  the  vendor  of  such 
purchaser  must  be  made  a  party,  or  no  de- 
cree can  be  rendered.  Singleton  v.  Gayle, 
8  Port.  270. 

§  172. Pleading. 

Under  a  plea  of  set-off  in  an  action  on 
a  mortgage,  defendant  may  show  that 
plaintiffs  assignee  for  creditors,  in  selling 
the  mortgaged  property  at  private  sale 
for  satisfaction  of  the  mortgage  debt,  as 
authorized  by  the  mortgage,  had  not,  as 
was  his  duty,  sold  it  at  a  fair  and  rea- 
sonable valuation,  but  had  sold  it  for  a 
greatly  less  sum.  Johnson  Bros,  v,  Sel- 
den,  37  So.  249,   140  Ala.  418. 

§  178. Evidence. 

Pretumption.— "The  general  rule  is  well 
settled  that,  when  the  mortgage  refers  to 
a  note  which  is  executed,  failure  to  pro- 
duce it  is  prima  facie,  and,  unexplained, 
conclusive,  evidence  of  the  nonexistence 
or  discharge  of  the  mortgage  debt.  The 
rule  is  only  applicable  when  it  appears 
that  a  note  or  other  separate  evidence  of 
the  debt  accompanied  the  mortgage.     It 


rests  on  the  theory  that  possession  of  the 
mortgage,  not  being  conclusive  evidence 
of  the  ownership  of  the  debt,  the  produc* 
tion  of  the  note,  which  may  be  trans- 
ferred, is  necessary  to  prevent  a  fore- 
closure in  favor  of  a  party  not  entitled, 
and  the  mortgagor's  deprivation  of  the 
benefit  of  payments,  which  are  usually  in- 
dorsed on  the  note.  O'Bannon  v,  Myers, 
36  Ala.  551.  The  reason  of  the  rule  ceases 
when  no  note  or  other  separate  evidence 
of  the  debt  is  given,  and  the  recitals  of 
the  mortgage  furnish  sufficient  evidence 
of  its  existence."  Scott  v.  Gotten,  91  Ala. 
623,  8  So.  783,  785. 

Burden  of  Proof.— Defendant  bought 
goods  from  complainant,  and,  jointly  with 
her  husband,  gave  in  payment  two  notes, 
and  a  mortgage  to  secure  them.  In  a  suit 
to  foreclose  the  mortgage,  the  notes  in- 
troduced in  evidence  were  unconditional 
promises  to  pay,  and  agreed  with  the 
notes  to  be  delivered  as  described  in  the 
agreement  of  sale  and  mortgage.  De- 
fendant denied  the  execution  of  the  notes, 
claiming  that  they  were  to  be  conditional. 
They  were  not  signed  by  her;  but  she  tes- 
tified that  her  husband  told  her  he  had 
executed  such  notes,  and  she  made  no  ob- 
jection. After  the  examination  of  the 
witnesses,  she  for  the  first  time  in  an 
amended  answer  denied  that  she  had  exe- 
cuted the  notes,  and  claimed  that  her  hus- 
band was  only  authorized  to  sign  condi- 
tional ones.  In  her  original  answer  she 
merely  expressed  ignorance  as  to  whether 
the  notes  sued  were  those  delivered,  and 
stated  that  the  condition  was  by  agree- 
ment to  be  incorporated  in  a  separate  in- 
strument which  complainant  afterwards 
failed  to  execute.  Held,  that  the  burden 
was  not  cast  on  complainant  to  produce 
conditional  notes,  or  explain  their  non- 
production.  Scott  V,  Gotten,  91  Ala.  623, 
8  So.  783. 

Admissibility. — In  an  action  to  foreclose 
a  mortgage  on  slaves  claimed  by  defend- 
ant as  purchaser  at  a  sale  on  execution 
against  the  mortgagr^r,  the  record  of  a 
judgment  is  not  admissible  evidence,  as 
against  plaintiffs  prior  mortgage,  to  show 
the  existence  of  an  indebtedness  prior  to 
its  rendition.    Troy  v.  Smith,  33  Ala.  469. 

§    174.    Redelivery  of  Property  to 

Mortgagor  on  Security. 

Where  property  is  seized  under  judicial 
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process  in  the  foreclosure  of  a  mortgage, 
and  replevied,  the  lien  created  by  the 
seizure  is  not  thereby  destroyed,  since 
the  property  remains  in  the  custody  of 
the  law  until  the  bond  is  forfeited.  Humes 
r.  Scott,  30  So.  788,  130  Ala.  281. 

A  party  receiving  property  under  a 
replevy  bond,  when  the  same  has  been 
seized  under  judicial  process  in  a  suit 
to  foreclose  a  mortgage,  holds  it  in  ex- 
press recognition  of  the  rights  of  the 
plaintiff,  and  is  a  trustee  of  an  express 
trust.  Humes  v.  Scott,  30  So.  788,  130  Ala. 
281. 

§  175. Injunction  and  Receiver. 

See  ante,  "Restraining  Foreclosure,*'  § 
157. 

Grounds  for  Injunction.— A  court  of 
equity  will  interfere,  before  the  law  day 
of  the  mortgage,  and  before  the  .mortga- 
gee has  a  right  to  proceed  at  law,  and 
restrain  the  removal  of  the  mortgaged 
property  beyond  the  jurisdiction  of  the 
court.    Walker  v,  Radford,  67  Ala.  446. 

When  a  case  for  equitable  interference 
is  shown,  the  statute  (Code,  §§  3857-3863) 
authorizes  a  writ  of  seizure  to  prevent  the 
removal  of  mortgaged  property  beyond 
the  state,  instead  of  an  injunction,  which 
would  be  the  appropriate  remedy  in  the 
absence  of  the  statute.  Walker  v,  Rad- 
ford, 67  Ala.  446. 

The  ground  of  equitable  interference, 
in  such  cases,  is  the  prevention  of  injury 
to  the  present  or  future  rights  of  the 
mortgagee,  and  injury  must  be  shown, 
and  it  must  appear  that  the  mortgagor,  or 
those  claiming  under  him,  have  done,  or 
are  about  to  do,  some  act  which  violates 
the  mortgagee's  rights  and  beyond  the 
rights  of  the  mortgagor,  and  for  which 
the  law  does  not  give  an  adequate  and 
appropriate  remedy.  Walker  v.  Radford, 
67  Ala.  446. 

There  is  no  necessity  for  the  mortga- 
gee or  cestui  que  trust  to  go  into  equity 
to  protect  himself  against  a  creditor  of 
the  debtor,  who  levies  on  the  property 
covered  by  the  mortgage  or  trust  deed, 
upon  the  expiration  of  the  law  day,  as  a 
claim  suit  then  interposed  under  the  deed 
affords  an  adequate  remedy  at  law,  the 
mortgagor  being  no  longer  entitled  to 
possession.  Marriott  v.  Givens,  8  Ala. 
694. 


A  mortgagor's  mere  temporary  re- 
moval of  the  property  (as  here,  a  wagon 
and  horses)  out  of  the  state,  with  honest 
intent  to  return  it  before  the  law  day  of 
the  mortgage,  and  without  intending  to 
injure  the  rights  of  the  mortgagee,  will 
not  authorize  equity  to  interfere  there- 
with.   Walker  v.  Radford,  67  Ala.  446. 

Grounds  for  Appointment  of  Receiver. 

— ^The  right  of  a  mortg^agee  to '  the  ap- 
pointment of  a  receiver  pending  a  suit 
for  the  foreclosure  under  his  mortgage 
rests  upon  the  general  principle  that  the 
appointment  is  necessary  for  the  preser- 
vation of  the  mortgaged  property  and  its 
appropriation  to  the  payment  of  the 
mortgage  debt.  Meyer  v,  Thomas,  131 
Ala.  Ill,  30  So.  89. 

Where  an  insolvent  debtor  seeks  to 
avoid  paying  a  chattel  mortgage  debt  by 
making  an  absurd  claim,  based  on  a  mu- 
tual mistake  in  a  contract,  and  the  mort- 
gaged property  is  incumbered  for  its  full 
value  and  needs  care,  and  where  he  has 
disposed  of  part,  and  has  threatened  to 
move  the  property  away,  a  receiver  will 
be  appointed  at  the  instance  of  the  mort- 
gagee. Wright  V,  Wright  (Ala.),  60  So. 
931. 

Where  a  bill  of  foreclosure,  by  the 
holder  of  a  mortgage  executed  by  a  ten- 
ant on  personalty  and  crops  grown  on 
the  rented  premises,  against  a  tenant  and 
his  landlord,  avers  that  the  landlord's 
claim  for  advances  is  subordinate  to  the 
lien  of  the  mortgage,  but  by  reason  of  a 
collusion  between  the  tenant  and  the 
landlord  the  crop  is  about  to  be  disposed 
of  by  the  tenant  to  the  landlord  in  pay- 
ment of  an  alleged  claim  for  advances, 
which  is  simulated,  but  there  is  no  aver- 
ment showing  that  the  landlord  is  insol- 
vent, or  can  not  answer  in  damages  for 
any  wrong  done  to  the  complainant,  it  is 
error  for  a  receiver  to  be  appointed  with- 
out notice  to  the  defendants.  Meyer  v, 
Thomas,  30  So.  89,  131  Ala.  111. 

§  176. Trial  or  Hearing. 

If  a  bill  is  filed  for  the  foreclosure  of  a 
chattel  mortgage,  to  which  the  mortga- 
gor and  a  third  person  who  has  posses- 
sion of  the  mortgaged  property  are  par- 
ties, and  the  mortgagor  admits  the  exe- 
cution of  the  mortgage  and  the  justness 
of  the  debt  intended  to  be   secured,  but 
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the  party  in  possession  denies  that  he 
holds  in  subordination  to  the  mortgagor, 
and  asserts  an  independent  legal  title,  an 
issue  should  be  directed  to  try  the  valid- 
ity of  the  title  set  up  or  the  proceedings 
should  be  stayed  until  complainant  shows 
its  insufficiency  in  an  action  to  recover, 
though  it  may  be  that  a  decree  of  fore- 
closure should  be  rendered,  and  its  exe- 
cution by  sale  postponed  until  complain- 
ant recovers  its  possession.  Branch  Bank 
at  Mobile  v,  Taylor,  10  Ala.  67. 

§  177. Judgment  or  Decree  and  Exe- 
cution. 

Judgment. — In  a  suit  to  foreclose  a 
mortgage  on  crops  turned  over  by  the 
mortgagors  to  defendants,  complainants 
may  recover  for  crops  covered  by  the 
mortgage,  received  and  disposed  of  by 
defendants  before  the  suit  was  com- 
menced. Comer  v.  Lehman,  87  Ala.  362, 
6  So.  264. 

Decree. — Where  a  debt  secured  by  a 
chattel  mortgage  is  payable  in  install- 
ments, and  the  mortgagor  pays  the  in- 
stallments of  such  debt  which  are  past 
due,  after  a  bill  filed  for  foreclosure,  the 
court  can  not  render  a  conditional  or  pro- 
visional decree  of  foreclosure  to  take  ef- 
fect if  default  shall  be  made  in  the  pay- 
ment of  the  installments  to  fall  due  in  the 
future.     Fulgham  v.   Morris,  75  Ala.  245. 

§  178.  Claims  to  Property  by  Third 

Persons. 

Where  a  bill  is  filed  for  the  foreclosure 
of  a  mortgage  of  personal  estate  to  which 
the  mortgagor  and  a  third  person  who 
has  possession  of  the  mortgaged  property 
are  parties,  if  the  mortgagor  admits  the 
execution  of  the  mortgage  and  the  just- 
ness of  the  debt  intended  to  be  secured 
the  bill  should  not  be  dismissed,  though 
the  party  in  possession  denies  that  he 
holds  in  subordination  to  the  mortgagor, 
but  asserts  an  independent  legal  title. 
Branch  Bank  at  Mobile  v.  Taylor,  10 
Ala.  67. 

§  179. Title  and  Rights  of  Purchaser. 

See  ante,  "Title  and  Rights  of  Pur- 
chaser." §  163. 

The  purchasers  of  an  engine  sold  under 
mortgage  acquired  only  such  title  as  the 
mortgagee  possessed.  Shaw  &  Shaw  v, 
Cleveland,  3   Ala.  App.  333,  59  So.  534. 


The  purchase  of  property  at  a  sale  on  a 
pretended  foreclosure  of  a  mortgage 
thereon,  which  has  been  satisfied,  though 
made  with  the  consent  of  the  mortgagor, 
did  not  give  title  to  a  purchaser  with 
knowledge  of  the  facts,  as  against  a  cred- 
itor of  the  mortgagor.  Stuart  v,  Mit- 
chum,  33  So.  670,  135  Ala.  546. 

The  fact  that  a  purchaser  of  a  chattel 
sold  on  foreclosure  of  a  mortgage  thereon 
transferred  his  interest  does  not  de- 
feat his  right  to  recover  the  same  from 
one  who  at  the  time  of  the  transfer  was 
in  adverse  possession  thereof,  claiming  ti- 
tle by  virtue  of  a  sale  under  execution 
against  the  mortgagor,  since  such  trans- 
fer was  void  as  against  the  adverse 
holder.  Rust  v.  Electric  Lighting  Co.  of 
Mobile,  27  So.  263,  124  Ala.  202. 

The  title  acquired  by  a  purchaser  of 
mortgaged  chattels  sold  on  foreclosure  is 
superior  to  the  title  previously  acquired 
by  one  who  purchased  it  at  a  sale  on  an 
execution  issued  on  a  judgment  against 
the  mortgagor  rendered  after  the  re- 
cording of  the  mortgage.  Rust  v.  Elec- 
tric Lighting  Co.  of  Mobile,  27  So.  263, 
124  Ala.  202. 

§180. Proceeds  and  Surplus. 

See  ante,  "Proceeds  and  Surplus,"  § 
165. 

Where  a  vendor  admitted  in  his  bill 
that  the  vendee  was  to  have  the  use  of 
the  slaves  in  lieu  of  interest  on  the  loan, 
it  was  held,  on  determining  the  transac- 
tion to  be  a  mortgage,  that  the  vendee 
was  not  entitled  to  interest  on  the  loan, 
nor  the  vendor  to  hire  for  his  slaves,  ex- 
cept from  the  time  of  his  offer  to  re- 
deem.    Hudson  V.  Isbell,  5  Stew.  &  P.  67. 

Under  a  mortgage  securing  future  ad- 
vances, the  mortgagee  is  entitled  to  such 
prices  as  may  be  agreed  on,  or,  in  the 
absence  of  an  agreement,  to  a  fair  and 
reasonable  market  valuation,  estimated  at 
the  time  and  place  of  sale,  and  hence, 
evidence  of  prices  paid,  by  the  mortgagee, 
purchasing  at  wholesale  at  another  time 
and  place,  is  admissible.  Burns  v,  Camp- 
bell. 71  Ala.  271. 

The  burden  of  proof  that  the  holder  of 
a  chattel  mortgage  received  more  at  the 
sale  of  the  property  than  the  amount  of 
the  mortgage  rests  upon  claimant.  Snead 
V.  Scott  (Ala.),  62  So.  36. 
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Application  of  Proceeds. — "A  mortga- 
gee, in  the  absence  of  an  ag^reemcnt  with 
the  mortgagor,  is  bound  to  apply  moncya 
realized  from  the  sales  of  property  cov- 
ered by  the  mortgage  to  the  mortgage 
debt."  Boyd  r.  Jones,  96  Ala.  305,  11  So. 
405. 

"A  mortgagor,  if  he  sees  proper,  may 
consent  to  adopt  or  ratify  an  unauthor- 
ized application  of  payment  made  by  his 
mortgagee  debtor  of  the  proceeds  of 
mortgaged  property  to  an  unsecured 
debt.  Whether  the  mortgagor  has  con- 
sented to  either  is  a  question  of  fact  to 
be  determined  by  the  jury,  and  the  bur- 
den is  upon  the  mortgagee,  in  either 
case,  to  reasonably  satisfy  the  jury  of 
such  consent  or  ratification."  Boyd  v, 
Jones.  96  Ala.  305,  11  So.  405,  406. 

On  foreclosure  of  a  chattel  mortgage, 
it  was  error  to  allow  defendant  a  credit 
for  an  item  not  pleaded  or  claimed  in 
any  form  as  a  payment  on  the  mortgage 
debt.  Tatum  r.  Yahn.  130  Ala.  575,  29  So. 
201. 

Under  a  mortgage  of  a  growing  crop 
of  cotton,  containing  a  stipulation  that 
the  cotton  should  be  delivered  to  the 
mortgagees  in  the  city  of  New  York,  for 
sale  by  them,  and  that,  after  paying  the 
mortgage  debt,  they  should  pay  the  sur- 
plus to  the  mortgagor,  "less  the  expenses 
of  said  cotton,"  the  mortgagees  may  re- 
tain, as  part  of  the  expenses,  the  cost  of 
bagging  and  rope  furnished  by  them  to 
the  mortgagor  for  bailing  the  cotton. 
Schiffer  v.  Feagin,  51  Ala.  335. 
§  181. Fees  and  Costs. 

A  stipulation  in  a  chattel  mortgage  for 
the  payment  of  counsel  fees  incurred  in 
its  enforcement  is  valid;  but  such  fees 
are  not  recoverable  merely  because  suit 
was  brought,  regardless  of  the  necessity 
for  so  doing.  Boyd  v.  Jones,  96  Ala.  305, 
11  So.  405. 
I  im.  Wrongful  Foreclosure. 

Where  one  took  possession  of  chattels 
under  a  mortgage  authorizing  the  taking 
possession  and  selling  the  chattels  on  de- 
fault in  payment  of  the  debt,  on  giving 
notice  of  the  time  and  place  of  sale,  he 
could  testify  to  the  amount  the  chattels 
brought  at  the  sale  to  show  a  valid  sale. 
Speakman  v.  Vest,  51  So.  980,  166  Ala. 
235. 

3  Ala  Dig— 9 


X.  REDEMPTION. 
§  188.  Rights  to  Redeem  in  General 

"If  the  transaction  in  its  inception  was 
a  mortgage,  a  court  of  equity  can  not 
permit  it  to  be  converted  into  an  absolute 
purchase  by  a  mere  default  in  the  pay- 
ment of  the  mortgage  money  at  the  ap- 
pointed time.  The  rule  is,  once  a  mort- 
gage, always  a  mortgage."  Robinson  v, 
Farrelly,  16  Ala.  472,  477. 

The  rule  that  once  a  mortgage,  always 
a  mortgage,  amounts  to  no  more  than 
this,  that  the  court  will  protect  the  mort- 
gagor, against  contracts  entered  into 
with  the  mortgagee,  impairing,  or  de- 
stroying the  equity  of  redemption.  From 
the  relative  condition  of  the  two  parties, 
it  looks  with  jealousy  on  all  such  con- 
tracts. It  will  not  tolerate  a  clause  in 
the  mortgage,  that  the  mortgagor  shall 
not  redeem,  as  that  is  an  inseparable  in- 
cident of  the  contract;  and  will  relieve 
against  a  sale  of  the  equity  of  redemp- 
tion for  a  grossly  inadequate  price,  from 
the  power  which  the  mortgagee  has  over 
the  mortgagor.  It  has  not,  however,  ever 
been  held  that  the  mortgagee  could  not 
deal  with  the  mortgagor,  and  make  a 
fair  purchase  of  the  equity  of  redemption, 
and  that  such  a  sale,  made  for  an  ade- 
quate consideration  would  not  be  sup- 
ported. McKinstry  v.  Conly,  12  Ala.  678, 
682. 

Nature  of  Right.— "The  equity  of  re- 
demption is  simply  the  right  of  the  mort- 
gagor to  the  specific  property  after  the 
debt  for  which  it  is  bound  is  discharged; 
and  in  equity  he  is  always  considered  as 
the  real  owner,  until  he  is  debarred  from 
fhis  right  by  judicial  decree,  or  in  some' 
other  mode."  Locke  r.  Palmer,  26  Ala. 
312.  325. 

The  owner  of  the  equity  of  redemption 
has  no  right  against  the  mortgagee,  ex- 
cept the  right  to  redeem.  Bingham  v. 
Vandergrift,  93  Ala.  283,  9  So.  280. 

If  a  portion  of  the  mortgaged  property 
has  been  sold  with  the  mortgagor's  con- 
sent, and  the  proceeds  applied  towards 
the  satisfaction  of  the  debt,  he  may  file  a 
bill  to  redeem  the  residue.  Locke  v.  Pal- 
mer, 26  Ala.  312. 

If  a  mortgagee  uses  the  power  his 
mortgage  gives  him  over  the  mortgagor, 
to    obtain  the    equity  of     redemption  at 
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less  than  its  value,  and  for  less  than 
others  would  have  given  for  it,  a  court 
of  equity  will  hold  the  transaction  to  be 
still  a  mortgage,  and  permit  the  mort- 
gagor to  redeem.  Goodman  v.  Pledger, 
14  Ala.  114. 

Sale  of  Equity  of  Redemption. — See 
ante,  "Right  of  Mortgagor  to  Sell  and 
Convey,"  §  129. 

§  184.  Persons  Entitled  to  Redeem. 

"No  person  can  come  into  a  court  of 
equity,  for  a  redemption  of  a  mortgage, 
but  he  who  is  entitled  to  the  legal  estate 
of  the  mortgagor,  or  claims  a  subsisting 
interest  under  him."  Rapier  v.  Gulf  City 
Paper  Co.,  64  Ala.  330,  340. 

§  185.  Waiver,  Estoppel,  and  Laches. 

Waiver  of  Right.— Where  the  mortga- 
gee has  paid  the  full  value  of  the  mort- 
gaged property,  and,  without  fraud,  mis- 
representation, or  the  exercise  of  undue 
influence,  obtained  from  the  mortgagor  a 
release  of  the  equity  of  redemption,  a 
court  of  equity  will  not  disturb  the  trans- 
action and  allow  the  mortgagor  to  re- 
deem.   Adams  v.  McKenzie,  18  Ala.  698. 

§  186.  Time  of  Redemption. 

Statute  of  Limitations. — ^The  statute  of 
limitations  runs  against  the  right  to  re- 
deem 'slaves  conveyed  in  mortgage  and 
delivered  to  the  mortgagee.  Freeman  v, 
BaMwin,  13  Ala.  246. 

Where  a  mortgagee  takes  possession  of 
the  slaves,  and  he,  with  his  executor,  holds 
uninterrupted  possession  of  them  for  six 
years,  under  claim  of  title,  before  suit 
commenced,  this  will  bar  all  claim  of  the 
mortgagor  to  the  slaves.  Sims  v.  Canfield, 
2  Ala.  555. 

Continued  possession  of  slaves  for  six 
years  after,  the  law  day  by  the  mortgagee, 
after  forfeiture,  without  recognition  in 
any  way  of  the  mortgagor's  rights,  justi- 
fies an  application  of  the  analogy  of  the 
statute  of  limitations,  and  bars  the  mort- 
gagor's right  to  redeem,  notwithstanding 
there  may  be  a  provision  in  the  mortgage 
entitling  the  mortgagee  to  possession  un- 
til the  debt  was  paid.  Byrd  v,  McDaniel, 
33  Ala.  18.  ^ 

In  analogy  to  limitations,  equity  will  re- 
fuse to^  entertain  a  bill  to  redeeni  slaves 
which  were  bought  in  on  execution  sale 
against  their  owner  by  a  third  person  un- 


der an  agreement  that  the  owner  might 
redeem,  but  without  fixing  a  time  for  re- 
demption, and  where  more  than  the  time 
of  limitation  for  the  recovery  of  personal 
property  has  elapsed  since  the  transaction. 
Humphres  v.  Terrell,  1  Ala.  650. 

The  statute  of  nonclaim  does  not  apply 
to  equities  of  redemption.  Locke  v. 
Palmer,  26  Ala.  312. 

When  Statute  Begins  to  Run.^Where 
a  mortgagor  retains  possession  of  mort- 
gaged slaves  until  breach  of  the  condition 
of  the  mortgage,  the  statute  of  limitations 
does  hot  commence  running  until  they  go 
into  possession  of  the  mortgagee.  Sims 
V.  Canfield,  2  Ala.  555. 

"In  the  case  of  Humphres  v.  Terrell,  1 
Ala.  650,  we  held  that,  where  the  period  of 
redemption  was  indefinite,  the  statute  be- 
gan to  run  from  the  execution  of  the  moit- 
gage;  and  if  fixed,  then  from  the  day  of 
the  default.  Then,  however,  the  mort- 
gagee was  in  possession  from  the  time  of 
the  mortgage."  Sims  t\  Canfield,  2  Ala. 
555,  565. 

§  187.  Amount  Required  to  Redeem. 

Where  defendant  advanced  the  amount 
of  an  execution  in  favor  of  a  bank,  in  de- 
preciated notes  of  the  bank,  and  took 
plaintiff's  chattel,  levied  on  under  such  ex- 
ecution, agreeing  to  return  it,  when  reim- 
bursed for  his  advancement  plaintiff  can 
redeem  by  paying  the  value  of  such  notes 
when  paid  by  defendant,  though  defend- 
ant had  purchased  the  notes  by  paying 
their  face  value.  May  v.  Eastin,  2  Port. 
414. 

§  188.  Tender  and  Payment  into  Court. 

See  ante,  "Before  Default,"  §  142; 
"After  Default,"  §   143. 

§  189.  Actions  to  Redeem  and  for  Ac- 
counting. 
Jurisdiction. — "It  is  certain  that  courts 
of  chancery  originally  had  jurisdiction  to 
decree  the  redemption  of  mortgaged  chat- 
tels, as  well  as  real  estate.  Indeed,  the 
right  to  redeem  after  default  made  is  a 
doctrine  which  originated  with  the  chan- 
cery court,  and  is  recognized  as  an  cqui* 
table  doctrine  in  the  text-books — 2  Story's 
Equity,  §§  1014,  1015,  1030.  As  the  re- 
demption of  mortgaged  chattels  originally 
belonged  to  the  jurisdiction  of  the  chan- 
cery court,  it  is  not  divested  of  that  juris- 
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diction,  even  though  it  may  now  be  exer- 
cised by  courts  of  law."  Davis  v,  Hub- 
bard, 38  Ala.  185,  189. 

Whether,  after  a  default  in  the  condition 
of  a  mortgage  of  personal  property,  the 
mortgagor  can  devest  the  title  of  the 
mortgagee  so  as  to  maintain  trover  or 
detinue,  is  an  open  question;  but,  if  such 
actions  will  lie  in  such  case,  chancery  will, 
notwithstanding,  have  jurisdiction  of  a  bill 
by  the  mortgagor  to  redeem  a  mortgaged 
slave.    Sims  v.  Canfield,  2  Ala.  555. 

Parties-— A  widow  and  heirs  of  a  mort- 
gagor of  chattels  are  jointly  interested  in 
the  property  covered  by  the  mortgages, 
and  are  proper  cocomplainants  in  a  bill 
for  an  accounting  and  redemption, 
whether  any  of  the  property  in  question  is 
subject  to  administration  or  not.  Zadek 
V.  Burnett  (Ala.),  57  So.  447. 

Variance. — If  a  bill  to  redeem  slaves  is 
filed  by  two  joint  mortgagors,  and  the  evi- 
dence shows  that  the  slaves  belonged  to 
one  of  them  only,  this  is  no  material  va- 
riance.   Locke  V,  Palmer,  26  Ala.  312. 

Under  a  bill  to  foreclose  a  mortgage,  al- 
leged to  have  been  created  by  verbal  con- 
tract, and  to  have  been  intended  to  secure 


two  distinct  debts,  if  the  proof  shows  that 
only  one  of  the  debts  was'  in  fact  secured, 
the  variance  is  not  fatal.  Morrow  v. 
Turney,  35   Ala.   131. 

Allowance  of  Credit  Items. — In  an  ac- 
tion against  a  mortgagee  of  chattels  for 
an  accounting,  a  receipt  given  by  him 
showed  four  bales  of  cotton,  $196,  less 
storage,  $20,  etc.;  the  net  credit  being 
footed  up  as  $190.  Held,  that  the  charge 
for  storage  was  patently  erroneous,  and 
complainant  was  properly  credited  with 
$190.    Zadek  v.  Burnett  (Ala.),  57  So.  447. 

In  an  action  against  the  mortgagee  of 
chattels  for  an  accounting,  in  which  the 
mortgagee  made  a  charge  of  $40  for  sta- 
ble bills,  feed,  etc.,  for  one  horse,  without 
offering  any  evidence  to  sustain  the  bur- 
den of  proof  that  such  expenses  were  nec- 
essarily or  reasonably  incurred,  the  rejec* 
tion  of  the  item  will  not  be  disturbed.  Za- 
dek V.  Burnett  (Ala.),  57  So.  447. 

Costs.— The  general  rule  that  a  mort- 
gagor seeking  to  redeem  must  pay  costs 
does  not  apply  to  a  case  where  the  mort- 
gagee sets  up  an  absolute  title  in  himself. 
May  V.  Eastin,  2  Port.  414. 
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Check. 

See  the  titles  BILLS  AND  NOTES;  BANKS  AND  BANKING.     As  to  baggage 
check,  see  the  title.  CARRIERS.    As  to  forgery  of  checks,  see  the  title  FORGERY. 

Children. 

See  the  titles  GUARDIAN  AND  WARD;  INFANTS;  PARENT  AND  CHILD. 
See,  also,  .the  titles  CARRIERS;  MASTER  AND  SERVANT;  RAILROADS; 
WITNESSES. 

Choice. 

See   the   title    ELECTION    OF    REMEDIES.     As   to   act   in    emergency,    see    the 
titles  CARRIERS;  MASTER  AND  SERVANT;  NEGLIGENCE. 

Chose  in  Action. 

See  the  titles  ASSIGNMENTS;  JUDGMENT. 

Christian  Name. 

See  the  title  NAMES. 

Churches. 

See  the  title  RELIGIOUS  SOCIETIES. 

Circuit  Court. 

See  the  title  COURTS. 

Circuity  of  Action. 

See  the  title  EQUITY. 

Circulating  Notes. 

See  the  title  BANKS  AND  BANKING. 

Circulation. 

See  the  title  BANKS  AND  BANKING.     As  to  money  as  medium  of  payment,  see 

the  title  PAYMENT. 

Circumstantial  Evidence. 

See  the  titles  CRIMINAL  LAW;   EVIDENCE;   HOMICIDE;   NEGLIGENCE. 

Gties. 

See  the  title  MUNICIPAL  CORPORATIONS. 
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CITIZENS. 

Analysis. 

§  1.  Who  Are  Citizens. 

§  2.  In  General. 

§  3.  Foreign  Subjects  or  Citizens  in  Territory  Acquired  by  United 

States. 

§  4.  Inhabitants  of  Territory  Admitted  as  State. 

§  5.  Citizens  of  the  United  States  and  of  the  Several  States. 
§  6.  Expatriation. 

Cross  References. 

See  the  titles  ALIENS;  CIVIL  RIGHTS;  CONSTITUTIONAL  LAW;  CON- 
VICTS;  COURTS;  ELECTIONS;  INDIANS;  SLAVES. 


§  1.  Who  Are  Citizens. 

§  9. In  QeneraL 

Free  Negroes  Whose  Ancestors  Were 

Slaves.— Under  the  constitution  and  laws 
of  the  United  States^  and  of  the  state  of 
Alabama,  as  existing  in  the  year  1859,  free 
negroes  or  persons  of  color,  residing  in 
Ohio,  whose  ancestors  were  slaves,  were 
not  citizens  of  the  United  States  or  of  that 
state;  tliey  were  then  incapable  of  acquir- 
ing residence  or  citizenship  in  Alabama, 
and  consequently  could  not  take  lands  in 
the  latter  state  by  descent.  Donovan  v. 
Pitcher,  53  Ala.  4U. 

§  8. Foreign  Subjects  or  Citixens  in 

Territory  Acquired  by  United  Sutes. 

A  free  negro,  who  was  an  inhabitant  of 
Florida  at  the  date  of  the  treaty  by  which 
Spain  ceded  that  territory  to  the  United 
States,  lost  the  character  of  an  alien  by  the 
operation  of  that  treaty.  Tannis  v,  St. 
Cyre,  21  Ala.  449. 

§  4. Inhabitants  of  Territory  Admit- 
ted as  State. 

An  alien  removing  into  the  territory  of 
Louisiana  after  it  was  ceded  to  the  United 


States,  and  residing  there  until  after  its 
admission  into  the  Union  as  a  state,  does 
not  thereby  become  a  citizen  of  the 
United  States.  State  r.  Primrose,  3  Ala. 
546. 

§  5.  Citixens  of  the  United  Sutes  and  of 
the  Several  Sutes. 

There  are  two  classes  of  citizens,  cit- 
izens of  the  United  States  and  of  the  state; 
and  one  may  be  a  citizen  of  the  former 
without  being  a  citizen  of  the  latter.  Gar- 
dina  v.  Board  of  Registrars  of  Jefferson 
County,  48  So.  788,  160  Ala.  155. 

§  6.  Expatriation. 

A  citizen  does  not  lose  his  political 
rights  by  residence  in  a  foreign  country; 
nor  does  the  continued  residence  of  a 
woman  in  a  foreign  country,  after  the 
death  of  her  husband,  authorize  the  infer- 
ence that  she  has  become  entitled  to  its 
political  privileges.  Beavers  v.  Smith,  11 
Ala.  20. 

Whether  a  citizen  of  the  United  States 
can  throw  off  his  allegiance  without  the 
consent  of  his  government,  quaere.  Bea- 
vers V,  Smith,  11  Ala.  20. 
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City  CourU. 

See  the  title  COURTS. 

Civil  Action. 

See  the  title  ACTION. 

Civil  Arrest. 

See  the  titles  ARREST;  CONSTITUTIONAL  LAW. 

Civil  Case. 

See  the  title  ACTION. 

Civil  Death. 

See  the  title  DEATH. 

Civil  Divisions. 

See   the   titles  COUNTIES;   MUNICIPAL   CORPORATIONS;   SCHOOLS   AND 
SCHOOL  DISTRICTS;  STATES;  TOWNS. 

Civil  Officers. 

See  the  title  OFFICERS. 

Civil  Process. 

See  the  title  PROCESS. 
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CIVIL  RIGHTS. 

Analysis. 

§  1.  Nature  of  Rights  Protected  by  Civil  Rights  Laws. 

§  2.  Constitutional  and  Statutory  Provisions  against  Discrimination. 

§  3.  Discrimination  as  to  Punishment  of  Crime. 

§  4.  Action  for  Damages. 

Cross  References. 

See  the  titles  CARRIERS;  COMMERCE;  CONSPIRACY;  CONSTITUTIONAL 
LAW;  CRIMINAL  LAW;  ELECTIONS;  JURY. 

As  to  constitutional  guaranty  of  civil  and  political  rights,  see  the  title  CONSTI- 
TUTIONAL LAW.  As  to  prohibition  of  discriminations  as  regulation  of  commerce, 
see  the  title  COMMERCE.  As  to  relief  by  habeas  corpus  of  persons  imprisoned  in 
violation  of  the  fourteenth  amendment  and  civil  rights  act,  see  the  title  HABEAS 
CORPUS.  As  to  right  of  suffrage,  and  regulation  thereof,  see  the  title  ELEC- 
TIONS. 


§  1.  Nature  t>{  Rights  Protected  by  Civil 
Rights  Laws. 

The  promotion  of  colored  persons  to 
citizenship  is  an  admission  of  them  to  all 
the  rights  and  privileges  of  white  citizens, 
in  the  same  manner  and  to  the  same  ex- 
tent. They  can  not  be  distinguished  from 
other  citizens,  by  legislation,  for  any  of 
the  causes  which  previously  characterized 
their  want  of  citizenship.  Burns  v.  State, 
48  Ala.  195,  overruling  Ellis  v.  State,  42 
Ala.  626,  overruled  in  Green  v.  State,  58 
Ala.  190. 

§  2.  Constitutional  and  Statutory  Provi- 
sions against  Discrimination. 

As  to  discrimination  as  to  punishment 
of  crime,  see  post,  "Discrimination  as  to 
Punishment  of  Crime,"  §  3. 

Rev.  Code,  §§  3602,  3603,  prohibiting  the 
intermarriage  of  white  and  colored  per- 
sons, etc.,  violates  the  fourteenth  amend- 
ment and  civil  rights  bill  when  applied  to 
citizens  of  the  United  States  or  of  the 
state.  Burns  v.  State,  48  Ala.  195.  See 
contra.  Green  v.  State,  58  Ala.  190. 


§  3.  Discrimination  as  to  Punishment  of 
Crime. 

Section  4189,  of  the  Code,  which  makes 
it  an  offense  for  a  white  person  and  negro 
to  intermarry,  and  inflicts  upon  persons 
of  the  different  races  living  together  in 
adultery,  equal,  though  severer  punish- 
ment than  where  that  offense  is  commit- 
ted by  persons  of  the  same  race,  is  a 
valid  law  of  this  state,  and  not  violative 
of  the  constitution  or  laws  of  the  United 
States.  Green  v.  State,  58  Ala.  190,  over- 
ruling Burns  v.  State,  48  Ala.  195. 

§  4.  Action  for  Damages. 

Reasonableness  of  Rule  Requiring  the 
Separation  of  the  Races  in  Public  Con- 
veyances.—JWhen  the  existence  of  a  rule 
of  a  carrier  requiring  white  and  colored 
passengers  to  occupy  different  parts  of  the 
same  car  is  established  by  the  evidence, 
and  its  violation  is  shown,  the  reasonable- 
ness of  the  rule  is  purely  a  question  of  law 
for  the  court,  and  not  a  mixed  question  of 
law  and  fact.  Bowie  v.  Birmingham  Rail- 
way &  Electric  Co.,  27  So.  1016,  125  Ala. 
397,  50  L.  R.  A.  632,  11  L.  R.  A.,  N.  S.,  268. 
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Civil  Suits. 

See  the  title  ACTION. 

CivU  War. 

See  the  title  WAR. 

Claims. 

As  to  claims  in  particular  cases,  see  the  particular  titles  throughout  this  work;  as, 
for  instance,  as  to  claims  against  counties,  see  the  title  COUNTIES;  as  to  claims 
against  estates,  see  the  title  EXECUTORS  AND  ADMINISTRATORS;  etc. 

Class  Legislation. 

See  the  title  CONSTITUTIONAL  LAW. 

CLERKS  OF  COURTS. 

Analysis. 
§     1.  Eligibility  and  Qualification. 
§    2.  De  Facto  Officers. 
§    3.  Deputies  and  Assistants. 
§    4.  Resignation,  Suspension,  or  Removal. 
§     5.  Compensation  and  Fees  of  Clerks  of  State  Courts. 

§    6.  Rights  in  General. 

§     7.  Statutory  Provisions. 

§    8.  ' Writs,  Process,  and  Notices. 

§    9.  Oaths  and  Affirmations. 

§  10.  Entries  and  Records  in  General. 

§  IL  Commissions. 

§  12.  Office  Expenses,  Supplies,  and  Clerk  Hire. 

§  13.  Special  or  Extra  Services  or  Expenses. 

§  14.  Time  for  Payment  of  Fees. 

§  15.  Penalties,  and  Forfeiture  of  Fees. 

§  16.  Recovery  of  Fees  or  Salary. 

§  17.  Powers  and  Proceedings  in  General. 

§  18.  Nature  and  Extent  of  Authority. 

§  19.  Judicial  Functions  and  Proceedings. 

§  20.  Ministerial  Functions  and  Acts. 

§  21.  Custody  and  Care  of  Funds. 
§  22.  Summary  Remedies  to  Compel  Action. 
§  23.  Liabilities  for  Negligence  or  Misconduct. 
§  24.  Liabilities  on  Official  Bonds. 

§  25.  Breach  or  Fulfillment  of  Conditions. 

§  26.  Actions  on  Bonds. 

§  27.  Criminal  Responsibility. 

Cross  References, 

See  the  titles  AFFIDAVITS;  APPEAL  AND  ERROR;  ATTACHMENT;  BAIL; 
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.COSTS;   COURTS;   CRIMINAL   LAW;   JUDGMENT;    MORTGAGES;    OATH; 
PROCESS;  REGISTERS  OF  DEEDS.* 

Power  of  clerks  to  take  affidavits,  see  the  title  AFFIDAVITS.  Allowance  of  ap- 
peal on  writ  of  error,  see  the  title  APPEAL  AND  ERROR.  Power  of  clerk  to  is- 
5ue  original  attachments,  see  the  title  ATTACHMENT.  Admission  to  bail,  see  the 
title  BAIL.  Retaining  costs  from  money  paid  into  court,  see  the  title  COSTS. 
Control  of  judgment  for  costs,  see  the  title  COSTS.  Amendment  of  court  records  in 
general,  see  the  title  COURTS.  Issuance  of  criminal  warrants,  see  the  title  CRIM- 
INAL LAW.  Assessment  of  damages  by  clerk,  see  the  title  DAMAGES.  Receipt 
of  clerk,  as  being  open  to  explanation  by  extrinsic  proof,  see  the  title  EVIDENCE. 
Filing  indictments,  see  the  title  INDICTMENT  AND  INFORMATION.  Appoint- 
ment of  guardian  ad  litem,  see  the  title  INFANTS.  Entry  of  judgment  in  general  by 
clerk,  see  the  title  JUDGMENT.  Entry  of  satisfaction  of  judgment  of  record,  see 
the  title  JUDGMENT.  Running  of  statute  of  limitations  in  favor  of  clerk  who  has 
collected  money  on  a  judgment,  see  the  title  LIMITATION  OF  ACTIONS.  As  to 
compelling  clerk  to  reinstate  cause  on  docket,  see  the  title  MANDAMUS.  Sale  by 
clerk  on  foreclosure  of  mortgage,  see  the  title  MORTGAGES.  Administering  oath, 
see  the  title  OATH.  Issuance  of  process,  see  the  title  PROCESS.  Clerk  as  register 
of  deeds,  see  the  title  REGISTERS  OF  DEEDS.  Issuance  of  subpoena,  see  the  title 
WITNESSES. 


§  1.  Eligibility  and  Qualification. 
Filing    and    Approval    of    Bond. — The 

condition  of  a  bond  of  a  clerk  of  the  cir- 
cuit court  "that  he  will  duly  and  faithfully 
execute  his  office  according  to  law,  and 
that  he  will  not  remove,  or  suffer  to  be 
removed,  out  of  the  county,  the  records 
and  papers  of  the  court  whereof  he  is 
clerk,  or  any  part  thereof,"  is,  in  sub- 
stance, the  condition  of  the  bond  required 
by  the  act  of  1819.  Bagby  v.  McRae,  2 
Ala.  708. 

§  2.  De  Facto  0£Bcert. 

A  clerk  of  the  court,  whose  resignation 
has  been  accepted,  is  a  de  facto  officer 
until  his  successor  has  qualified.  Cook  v. 
State,  91  Ala.  53.  8  So.  686.  See  Gary  v. 
State,  76  Ala.  78;  Thrower  v.  State,  52 
Ala.  22;  Floyd  v.  State,  79  Ala.  39. 

§  S.  Deputies  and  Assistants. 

Appointment — The  appointment  of  a 
deputy  clerk  need  not  be  in  writing.  Stew- 
art V.  Desha,  11  Ala.  844. 

0£Bcial  Oath  of  Deputy  Clerk.— Sess. 
Acts  1878-79,  pp.  106-109,  providing  that 
the  circuit  clerk  of  Barbour  county  may 
appoint  a  deputy,  do  not  affect  Code,  § 
676,  requiring  deputy  clerks  to  take  an 
official  oath.  Joseph  v,  Cawthorn,  74  Ala. 
411.    See  Chappell  v.  State,  71  Ala.  322. 

Presun4>tion  as  to  Nature  of  Office. — 
In  the  absence  of  proof  to  the  contrary, 
it  will  be  presumed  that,  a  deputy  clerk, 
in  whose  name  the  jurat  to  an  affidavit 


was  made,  was  a  de  jure  deputy.  Southern 
Ry.  Co.  V.  Hundley,  44  So.  195,  151  Ala. 
378.    See  Minniece  v,  Jeter,  65  Ala.  222. 

Powers— In  GeneraL— The  deputy  clerk 
of  court  may  take  the  probate  of  a  deed 
in  the  absence  of  his  principal.  Kemp  v. 
Porter,  7  Ala.  138. 

A  deputy  clerk — that  is,  one  duly  ap- 
pointed and  qualified — has  full  power  to 
transact  all  business  of  his  principal 
(Code,  §  676,  subd.  2);  and  an  attachment 
issued  by  him,  or  an  affidavit  adminis- 
tered by  him,  is  not  void  for  want  of  au- 
thority. Minniece  v.  Jeter,  65  Ala.  222. 
See  Lowry  v.  Stowe,  7  Port.  483. 

A  deputy  clerk  is  authorized  to  take 
and  certify  the  acknowledgment  of  a  deed 
so  as  to  warrant  its  registration.  Pink- 
ard  V.  Ingersoll,  11  Ala.  9.  See  Kemp  v. 
Porter,  7  Ala.  138. 

Ministerial  Duties. — The  duty  imposed 
by  statute  on  the  register  of  the  chan- 
cery court  of  issuing  a  commission  to 
take  a  deposition  is  ministerial,  and  may 
be  lawfully  performed  by  an  assistant  or 
deputy.  Merlette  v.  State,  100  Ala.  42,  14 
So.  562. 

Power  to  Issue  and  Test  Writs.— When 
the  clerk's  name  is  subscribed  to  a  writ, 
to  which  is  attached  an  affidavit  that  the 
name  was  subscribed  by  the  affiant  by 
authority  of  the  clerk,  the  affiant  must  be 
taken  to  have  been  the  clerk's  deputy,  and 
the  writ  is  properly  issued.  Yonge  v, 
Broxsor,  23  Ala.  684. 
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Acting    in    Absence    of    Principal. — A 

deputy  clerk  of  the  court,  by  statute 
<Clay's  Dig.  146,  §  19),  may  do  any  act 
his  principal  could  do  if  present.  Stewart 
V,  Desha,   11  Ala.  844. 

A  deputy  clerk  is  liable  to  his  principal 
alone  for  a  default  committed  while  act- 
ing within  the  scope  of  his  duties  and  in 
the  name  of  the  principal.  Snedicor  v, 
Davis,  17  Ala.  472.  See  Pond  z\  Vender- 
veer,  17  Ala.  426. 

Liability  for  Negligent  Performance  of 
Duty. — A  cause  of  action  for  the  negligent 
performance  of  his  duty  by  a  deputy  clerk 
of  courts,  in  taking  insufficient  security  on 
a  writ  of  error  bond,  whereby  plaintiff,  his 
principal,  is  exposed  to  a  suit  for  damages, 
accrues  at  the  time  the  act  complained  of 
is  done,  and  not  when  the  consequent  in- 
jury is  developed.  Snedicor  r.  Davis,  17 
Ala.  472. 

§  4.  Resignation,  Suspension,  or  Removal. 
Power  of  County  Court  to  Remove.^— 

The  county  court  is  invested  with  power 
to  remove  its  clerk  for  misbehavior,  after 
trial  for  and  conviction  of  any  of  the  acts 
of  omission  or  commission  specified  in 
the  act  of  1819,  and,  under  it,  may  try  and 
convict  its  own  clerk.  Ledbetter  v.  State, 
10  Ala.  241. 

Procedure  for  Removal. — Charges 
against  a  clerk,  of  misbehavior  in  office, 
must  be  exhibited  by  the  state  through  its 
prosecuting  officers.  Callahan  v.  State,  2 
Stew.  &  P.  379. 

The  statute  of  1819  enacts  "that  all 
charges  against  clerks  for  misbehavior  in 
office  shall  be  exhibited  to  the  court  in 
writing,  and  the  court  shall  direct  the 
facts  to  be  tried  by  a  jury;  and  on  convic- 
tion thereof,  such  clerk  shall  be  fined  or 
moved  from  office,  as  the  court  of  which 
he  is  clerk  shall  think  proper."  Since  this 
statute,  a  clerk  can  not  be  removed  unless 
charges  are  so  exhibited,  and  the  facts 
found  by  a  jury,  even  for  contumacy  in 
the  face  of  the  court.  Callahan  v.  State, 
2  Stew.  &  P.  379. 

A  conviction  of  a  clerk  of  the  county 
court  is  free  from  error,  when  it  appears 
Jhat  sufficient  charges  in  writing  were  ex- 
hibited, and  found  by  a  jury,  after  notice 
to  the  clerk  by  serving  a  copy  of  the 
charges,  and  allowing  him  to  make  de- 
fense.   Ledbetter  v.  State,  10  Ala.  241. 


Proof    of    Misbdiavior — Intoxication.— 

In  proceeding  against  a  clerk  of  the  court 
under  the  statute,  the  particular  charge  of 
misbehavior  must  be  stated  and  proved. 
Intoxication  of  the  clerk,  when  discharg- 
ing the  functions  of  his  office,  is  a  gross 
neglect  of  duty;  but  evidence  of  intoxica- 
tion at  other  times,  or  of  habit,  can  not 
be  admitted  in  proof  of  a  specific  charge. 
Ledbetter  v.  State,  10  Ala.  241. 

Resignation  Dependent  upon  Accept- 
ance—RevocabiHty. — A  circuit  clerk's  res- 
ignation, effective  on  acceptance  by  the 
judge,  and  accepted  to  take  effect  at  a 
future  day,  was  revocable  by  the  clerk 
before  that  day.  State  v.  Fowler,  48  So. 
985,  160  Ala.  186. 

§  5.  Compensation  and  Fees  of  Clerks  of 
State  Courts. 

§  6. Rights  in  General 

Every  service  a  circuit  court  clerk  is 
required  by  law  to  perform,  for  which  no 
fee  or  charge  is  specified,  or  that  can  not 
be  legally  charged  to  either  party  in  any 
cause,  is  an  ex  officio  service,  for  which 
the  clerk  is  entitled  to  reasonable  compen- 
sation from  the  county.  Calhoun  County 
f.  Watson,  44  So.  702,  152  Ala.  554. 

Entry  of  Fees  upon  Books. — Under 
Code,  §  3677,  providing  that  the  clerk  or 
sheriff  shall  not  receive  fees  for  any  serv- 
ices not  justified  by  a  charge  on  their  fee 
books,  it  is  sufficient  that  the  clerk  enter 
his  fees  on  his  books  after  the  adjourn- 
ment of  the  court,  but  before  execution  is 
issued  therefor.  McDonald  v.  Cox,  104 
Ala.  379,  16  So.  113. 

Pro  Rata  Application  to  Pa3m:ient  of 
Claims. — ^The  fact  that  the  surplus  fund 
is  sufficient  to  fully  pay  the  officers* 
claims  is  no  objection  to  its  pro  rata  ap- 
plication to  their  payment.  Stone  v, 
Ames,  91  Ala.  644,  8  So.  421. 

Where  Defendant  Is  Acquitted.— The 
clerk  of  the  criminal  court  is  not  entitled 
to  be  paid,  out  of  the  fine  and  forfeiture 
fund,  his  fees  for  issuing  subpoenas  for 
witnesses  for  a  defendant  in  a  criminal 
case,  who  is  acquitted.  Burgin  r.  Hawk- 
ins, 101  Ala.  326,  14  So.  771.  See  Bradley 
r.  State,  69  Ala.  318;  Cohen  v,  Coleman, 
71  Ala.  496;  Bowen  v.  State,  98  Ala.  83. 
12  So.  808. 

Pajrment  in  Advance. — A  clerk  of  the 
circuit  court  has  no  right  to  require  his 
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fees   to   be   paid   in   advance.     Parker  v. 
McGaha,  13  Ala.  344. 

§  7. Statutory  Provisions. 

Construction.— Under  Code,  §  3665, 
providing  that  the  law  of  fees  and  costs 
is  penal,  and  to  be  strictly  construed,  any 
public. officer  who  demands  a  fee  for  serv- 
ices rendered  must  point  to  some  defi- 
nite provision  of  the  statute  which  au- 
thorizes him  to  make  the  charge.  Troup 
z\  Morgan  County,  109  Ala.  162,  19  So. 
503;  Tillman  v.  Wood,  58  Ala.  578;  Brad- 
ley V.  State,  69  Ala.  318;  Williams  v. 
Flowers,  90  Ala.  136,  7  So.  439;  Dawson 
V,  Matthews  (Ala.),  17  So.  19;  Torbert  v. 
Hale  County,  131  Ala.  143,  30  So.  453,  and 
cases  cited  therein. 

Acts  1896-97,  p.  802,  created  a  county 
court  for  C.  county,  established  the  office 
of  clerk  thereof,  and  provided  that  he 
sh6uld  receive  the  same  fees  as  clerks  of 
circuit  or  chancery  courts.  Acts  1898-99, 
p.  93,  amended  such  statute,  and  provided 
that  for  services  not  otherwise  provided 
for  the  clerk  should  receive  the  same 
compensation  as  clerks  of  the  circuit 
court.  Acts  1896-97,  p.  1461,  and  Acts 
1900-01,  p.  392,  provided  that  clerks  of 
circuit  courts  of  certain  counties,  not  in- 
cluding C.  county,  should  receive  $8  per 
day  for  keeping  the  minutes  of  the  court 
where  such  clerks  were  entitled  to  com- 
pensation for  ex  officio  services  not  ex- 
ceeding $200.  Held,  that  the  act  of  1896-97, 
as  amended  by  the  act  of  1900-01,  be- 
ing a  special  act,  did  not  extend  to  the 
clerk  of  the  county  court  of  C.  county,  so 
as  to  entitle  him  to  the  compensation 
provided  by  such  act,  but  he  was  enti- 
tled only  to  the  compensation  allowed 
clerks  of  circuit  courts  by  the  general 
laws  of  the  state.  Reese  7/.  Cleburne 
County,  35  So.  879,  139  Ala.  299. 

Ex  Officio  Services. — A  statute  making 
provision  for  fees  does  not  include  com- 
pensation for  ex  officio  services.  Reese  v. 
Cleburne  County,  35  So.  879,  139  Ala.  299; 
Troup  V.  Morgan  County,  109  Ala.  162,  19 
So.  503. 

Acts  1888-89,  p.  316,  §  4,  creating  the 
city  court  of  Decatur,  provides  only  that 
its  clerk  and  register  shall  receive  the 
same  "fees"  as  those  allowed  by  law  in 
like  cases  to  clerks  of  the  circuit  court 
and  registers  in   chancery,  and   does   not 


therefore,  include  compensation  for  ex 
officio  services.  Troup  v.  Morgan 
County,  109  Ala.  162,  19  So.  503. 

§  8. Writs,  Process,  and  Notices. 

Since  the  passage  of  Act  Feb.  4,  1843 
(Acts  1843,  p.  19),  no  clerk  is  entitled  to 
recover  more  than  25  cents  for  issuing  an 
alias  execution  in  a  bank  suit,  although 
the  judgment  was  obtained  by  the  bank 
prior  to  that  time.  Branch  Bank  v, 
Thompson,  9  Ala.  295. 

§  9. Oaths  and  Affirmations. 

Jurat  by— Deputy  Clerk.— Under  Code 
1896,  §  923,  giving  circuit  court  clerks  au- 
thority to  take  affidavits  and  to  appoint 
deputies,  with  full  power  to  transact  all 
business  of  such  clerks,  the  jurat  to  an  af- 
fidavit made  by  a  deputy  in  his  own  name 
is  good.  Southern  R.  Co.  v,  Hundley,  151 
Ala.  378,  44  So.  195. 

§  10. Entries  and  Records  in  General 

Code,  §  2642,  provides  that  the  orders, 
judgments,  and  decrees  entered  upon  the 
minutes  of  the  court  are  parts  of  the  rec- 
ord of  the  causes  to  which  they  pertain, 
and  need  not  be  copied  into  the  final  rec- 
ord. H  so  copied,  no  fee  shall  be  charged 
therefor.  Held,  that  a  clerk  is  not  enti- 
tled, under  the  statute,  to  compensation 
for  entering  on  the  final  record  of  a  con- 
viction the  order  setting  a  day  for  trial, 
the  judgment  on  verdict,  and  sentence 
pronounced;  such  entries  being  on  the 
minutes  of  the  court,  and  compensation 
for  such  entries  being  provided  for  by 
Acts  1896-97,  p.  1532.  Carmicbael  v,  Mat- 
thews, 32  So.  681,  134  Ala.  210. 

Keeping  Minutes  as  Ex  Officio  Serv- 
ices.— A  circuit  court  clerk  is  not  entitled 
to  compensation  for  keeping  minutes  as 
ex  officio  service.  Calhoun  County  v. 
Watson,  44  So.  702,  152  Ala.  554. 

Caption  of  Indictment. — Code,  §  934, 
subsec.  9,  makes  it  the  duty  of  clerks  of 
circuit  courts  to  record,  after  the  final  de- 
termination of  any  prosecution,  all  the 
proceedings  in  relation  thereto  not  pre- 
viously recorded  save  affidavits  for  contin- 
uance, commissions  to  take  testimony,  ev- 
idence, and  executions.  By  Code,  §  4893» 
the  caption  of  an  indictment  must  show 
when  and  where  the  court  was  held,  who 
presided  as  judge,  the  venire  of  the  grand 
jury,  and  who  were  summoned  and  sworn 
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as  grand  jurors.  Code,  §  4511,  allows  the 
clerk  from  the  convict  fund  fees  for  the 
making  of  the  final  record  of  a  conviction 
for  felony.  Held,  that  the  caption  of  an 
indictment  being  an  inherent  part  of  it, 
which  should  be  copied  with  the  charging 
part  thereof,  the  clerk  is  entitled,  under 
the  statute,  to  compensation  for  entering 
the  same  on  the  final  record  of  a  prosecu- 
tion. Carmichael  v,  Matthews,  32  So.  681, 
134  Ala.  210. 

§  11. Commissions. 

Payment  of  Solicitor's  Fee  in  Advance. 

— Act  Feb.  25, 1889,  providing  for  the  pay- 
ment of  costs  on  conviction  of  felony, 
where  defendant  is  sentenced  to  impris- 
onment in  the  penitentiary,  requires  that, 
on  such  conviction  and  sentence,  the  clerk 
of  the  court  in  which  the  conviction  is  had 
shall  make  out  a  complete  bill  of  the  costs 
in  the  case,  to  contain,  inter  alia,  the  solic- 
itor's fee  therein,  and  to  forward  the 
same,  duly  verified,  to  the  state  auditor, 
who  is  thereupon  to  draw  his  warrant  for 
the  same.  Act  Feb.  28,  1889,  requires  so- 
licitors of  the  circuit,  city,  and  criminal 
courts,  within  ten  days  after  the  adjourn- 
ment of  said  courts,  to  deliver  to  the 
clerks  of  said  courts,  and  also  forward  to 
the  auditor  of  the  state,  a  verified  state- 
ment showing  the  number  and  names  of 
the  persons  convicted  at  that  term,  the 
date  of  the  sentence,  etc.,  and  the  amount 
of  the  solicitor's  fee  in  each  case;  such 
fees  to  remain  charged  against  the  clerk 
of  the  court  until  he  shall  have  fully  paid 
over  the  same  to  the  state  treasurer.  It 
was  also  made  the  duty  of  the  clerk  to  re- 
port every  three  months  to  the  state  au- 
ditor; and  pay  over  to  the  treasurer,  all 
solicitors*  fees  collected  by  him;  and  for 
such  collection  and  payment  the  clerk 
was  to  retain  a  commission  of  5  per  cent 
Held,  that  the  clerk  is  not  entitled  to  have 
the  solicitor's  fee,  in  a  case  where  the  sen- 
tence is  to  the  penitentiary,  paid  to  him 
out  of  the  state  treasury,  in  order  that  he 
may  repay  it  to  the  state  at  the  end  of  the 
three  months,  and  retain  his  commission. 
Hogue  r.  Matthews,  89  Ala.  308,  8  So.  241. 

§  12.  Office  Expenses,  Supplies,  and 

Clerk  Hire. 
Allowance  for  Stationery.— Blank  writs, 
subpoenas,   witness   certificates,   etc..   pro- 
cured by  the  clerk  for  and  actually  used 


in  his  office,  are  "stationery,"  for  which 
he  is  to  be  allowed  under  Code,  §  660,  and 
St.  Feb.  8,  1858.  Commissioner's  Court 
of  Pike  County  r.  Goldthwaite,  35  Ala. 
704. 

§   13.  Special  or  Extra  Services  or 

Expenses. 

Code,  §  3682,  specifying  the  fees  al- 
lowed to  clerks  of  the  circuit  court,  and 
providing,  generally,  for  "performing  of- 
ficial duties  not  otherwise  provided  for, 
*  *  *  such  sums  as  may  be  allowed  by  the 
court  of  county  commissioners."  refers 
therein  to  such  powers  and  duties  as 
have  been  conferred  specially  on  them 
by  independent  statutes,  and  not  those 
given  by  virtue  of  their  office.  Troup  r. 
Morgan  County,  109  Ala.  162,  19  So.  503. 

§  14. Time  for  Payment  of  Fees. 

Code,  §§  4895,  4896,  provide  that  the 
surplus  of  the  fine  and  forfeiture  fund 
above  the  sum  required  to  pay  "the  regis- 
teced  claims  of  state  witnesses  shall  be 
applied  to  the  payment  of  the  clerk's  and 
sheriff's  registered  fees.  Act  Feb.  10, 
1887,  applicable  only  to  Mobile  county, 
provides  that  the  salary  of  the  judge  of 
the  city  court  of  Mobile  shall  be  a  first 
lien  on  the  fund,  then  the  witness  certifi- 
cates in  the  hands  of  the  person  to  whom 
issued,  but,  if  transferred,  they  shall  only 
be  paid  after  all  claims  due  the  clerk  and 
sheriff.  Held,  that  the  claims  of  the 
clerk,  irrespective  of  the  dates  of  their 
registration,  should  be  paid  prior  to 
transferred  witness  certificates.  Stone  v. 
Ames,  91  Ala.  644,  8  So.  421. 

§    15.  Penalties,   and    Forfeiture  of 

Fees. 
Receiving  Excessive  Fees. — Act  1848, 
imposing  a  penalty  on  clerks  for  receiving 
more  or  greater  fees  than  are  allowed  by 
law,  was  intended  to  afford  a  remedy  to 
all  persons  from  whom  such  clerks  have 
received  excessive  fees,  whether  in  mat- 
ters touching  the  administration  of  es- 
tates or  in  other  cases.  Foster  v,  Blount, 
18  Ala.  687. 

§  16. Recovery  of  Fees  or  Salary. 

Under  the  express  terms  of  Code  1896, 
§  1363,  a  circuit  court  clerk  may  recover, 
in  a  suit  against  the  county  for  ex  officio 
services,  the  reasonable  value  thereof,  not 
exceeding  a  maximum  sum,  on  complying 
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with  §  13,  requiring  the  claim  to  be  first 
presented  to  the  county  commissioners, 
though  §  1372  provides  that  circuit  court 
clerks  shall  receive  for  such  services  such 
sum  as  may  be  allowed  by  its  county 
commissioners,  not  exceeding  a  limit. 
Calhoun  County  v.  Watson,  44  So.  702, 
152  Ala.  554;  Shinbone  v.  Randolph 
County,  56  Ala.  183;  Schroeder  v.  Colbert 
County.  66  Ala.  137. 

Issuing  Subpoenas  at  Request  of  Suc- 
cessful Party.— Code  1886.  §  2837,  author- 
izing a  judgnnent  for  costs  in  favor  of  the 
successful  party  in  civil  actions,  is  no  bar 
to  an  action  by  fhe  clerk  of  a  circuit  court 
against  a  successful  party  for  fees  for  is- 
suing subpoenas  at  his  request.  South  & 
N.  A.  R.  Co.  V,  Bradley,  84  Ala.  468,  4  So. 
611.  See  Hill  v.  White,  1  Ala.  576;  Car- 
ville  V.  Reynolds,  9  Ala.  969;  Tillman  f. 
Wood,  58  Ala.  578;  Dane  v,  Loomis,  51 
Ala.  487;  Bradley  v.  State,  69  Ala.  318. 

Fl  Fa.  for  Costs  on  Error  against  Suc- 
cessful Appellant. — When  an  execution 
for  costs  from  the  supreme  court  against 
the  appellee  has  been  returned  "No 
property  found"  (Rev.  Code,  §  3531),  the 
clerk  may  issue  execution  in  his  name 
against  the  appellant  for  the  costs  actually 
created  by  him,  although  he  was  the  de- 
fendant in  the  court  below.  Westcott  v. 
Booth,  49  Ala.  182. 

§  17.  Powers  and  Proceedings  in  General 

As   to   power   of   clerk  to  issue  attach- 
ment, see  the  title  ATTACHMENT. 
§  18. Nature  and  Extent  of  Authority. 

In  GeneraL — ^Where  a  party  offers  a 
witness  who  will  be  liable  over  if  plaintiff 
is  unsuccessful,  he  can  not  divest  the  wit- 
nesses interest  and  make  him  competent 
by  depositing  with  the  clerk  a  sum  of 
money  equal  to  what  would  be  the  amount 
of  a  possible  recovery  against  him,  since 
the  clerk,  virtute  officii,  has  no  authority 
to  receive  money  which  may  be  recovered 
in  a  suit  afterwards  to  be  brought,  and 
such  payment  can  not  be  pleaded  in  bar 
of  an  action.  Ball  v.  Bank  of  Alabama,  8 
Ala.  590. 

The  clerk  of  a  court  is  not  authorized, 
without  the  consent  of  plaintiff,  to  receive 
before  judgment  the  amount  for  which  the 
sureties  of  defendant  are  liable  on  his 
bond  for  an  appeal  from  a  justice  of  the 
peace,  and  thus  to  discharge  them.    Wind- 


ham V,  Coats,  8  Ala.  285.  Sec  Murray  v. 
Charles,  5  Ala.  678. 

Estoppel  to  Deny  Approval  or  Disap- 
proval of  Bond.— When  the  clerk,  pur- 
suant to  an  order  of  the  court  that  a  bond, 
to  be  approved  by  him,  should  be  filed 
within  ninety  days,  receives  a  bond  within 
the  time,  and  indorses  it  filed  in  office,  he 
Can  not  afterwards  be  permitted  to  testify 
that  he  did  not  approve  or  disapprove  it. 
Pearson  v.  Gayle,  11  Ala.  278.  See  Mc- 
Clure  z\  Colclough,  5  Ala.  65. 

Duties  of  Register  in  Chancery.— The 
register  of  a  cliancery  court  is  bound  to 
furnish  a  copy  of  the  bill  to  defendant,  to- 
gether with  the  subpoena,  although  plain- 
tiff may  not  have  paid  him  his  fees  there- 
for.   McRae  v,  Juzan,  4  Ala.  286. 

Receiving  Money  in  a  Pending  Cause.— 
The  statutes  relating  to  the  powers  and 
duties  of  clerks,  do  not  authorize  a  clerk 
to  receive  money  in  a  cause  pending,  and 
undetermined  in  his  court.  Ball  v.  Bank, 
8  Ala.  590,  598. 

Filing  Interrogatories  in  an  Election 
Contest.— Code  1886,  p.  134,  art.  1,  which 
relates  to  the  contest  of  any  office  that 
may  be  filled  by  vote  of  the  people,  and 
whicli  provides  (§  402)  that  the  testimony 
in  such  contest  shall  be  by  deposition, 
either  on  interrogatories  or  subpoenas, 
and  that  the  commission  shall  be  issued  by 
the  clerk  of  the  court  in  which  the  trial 
shall  be  had,  authorizes  the  clerk  of  the 
circuit  court  to  file  interrogatories,  and 
to  issue  the  commission  to  take  testi- 
mony, in  the  contest  of  the  election  of  a 
member  of  the  general  assembly.  Roncy 
r.  Simmons,  97  Ala.  88,  11  So.  740. 

Holding  Money  Paid  into  Court. — 
There  are  several  stages  in  the  proceeding 
of  a  case  in  which  the  clerk  of  the  court 
is  by  law  authorized  to  be  the  holder  of 
money  which  may  be  paid  into  court. 
Thus  on  plea  pleaded,  when  the  cause  of 
action  is  admitted  to  a  partial  extent,  and 
denied  as  to  the  residue.  So  in  the  case  of 
tender — so  also  when  money  is  paid  into 
court  in  satisfaction  of  a  judgment.  In 
these  cases  the  money  is  in  legal  pre- 
sumption in  court  and  the  clerk  holds  it 
merely  as  a  fiduciary.  Currie  v.  Thomas, 
8  Port.  293;  Murray  v.  Charles,  5  Ala.  678; 

Accepting  Payment  before  Judgment. — 
"The  clerk,  as  an  officer,  has  no  authority 
to  accept  payment  of  the  plaintiff's  debt, 
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until  judgment  is  rendered;  and  a  pay- 
ment to  him,  before  judgment,  would, 
therefore,  not  discharge  the  debt,  or  con- 
stitute any  barrier  to  the  revival  of  the 
judgment.  Code,  §  651;  Currie  z\  Thomas, 
8  Port.  293;  Murray  z\  Charles,  5  Ala.  678; 
Dean  v.  Governor,  13  Ala.  526;  Fitzpatrick 
V.  Branch  Bank.  14  Ala.  533;  Snedicor  r. 
Davis,  17  Ala.  472."  Governor  v.  Read,  38 
Ala.  252,  254. 

§    19.  Judicial    Functions    and    Pro- 
ceedings. 

The  clerk  of  the  county  court  has  no 
power  to  take  an  affidavit  on  which  a 
warrant  of  arrest  may  issue,  under  Code, 
§  4702  (Sess.  Acts  1876-77,  p.  149),  those 
duties  being  in  their  nature  judicial. 
Lloyd  V.  State.  70  Ala.  32. 

Approval  of  Bond  as  Security  for  Costs. 
—In  the  matter  of  approving  a  bond,  ten- 
dered to  him  as  security  for  the  costs  of 
a  contest  of  the  election  for  a  probate 
judge  (Code,  §  335),  and  deciding  as  to 
the  sufficiency  of  the  sureties,  the  circuit 
clerk  is  required  to  exercise  quasi-judicial 
power.  McDuffie  r.  Cook.  65  Ala.  430; 
Ex  parte  Harris.  52  Ala.  87,  93. 
§  20. Ministerial  Functions  and  Acts. 

Certifying  Records  and  Proceedings.— 
Where  the  same  person  is  judge  and  clerk 
of  a  court,  it  is  competent  for  him  to  at- 
test and  certify  the  records  and  proceed- 
ings of  his  own  court.  Dozier  v.  Joyce,  8 
Port.  303;  Huff  r.  Cox,  2  Ala.  310. 

Certificate  of  Attestation  Made  without 
County.— A  clerk  may  lawfully  make  a 
certificate  of  attestation  of  a  record, 
though  he  be  not  within  his  county.  Col- 
lier V.  State,  2  Stew.  388. 

Writing  Performed  by  Another— Under 
Direction  of  Clerk.- It  is  no  objection  to 
an  execution,  that  it  was  not  issued  by 
the  clerk,  or  a  duly  qualified  deputy— it 
may  be  made  out  and  subscribed  with  the 
clerk's  name,  by  his  direction,  and  under 
his  supervision,  or  afterwards  adopted  by 
him,  though  the  manual  labor  of  writing, 
may  be  performed  by  one  merely  ap- 
pointed for  that  purpose.  McMahan  v. 
Colclough,  2  Ala.  68. 
§  21.  Custody  and  Care  of  Funds. 

Capacity  in  Which  Fund  Is  Held.— 
Where  one  who  was  clerk  of  a  county 
court,   and   also   guardian   ad   litem   to   a 


minor,  received  payment,  as  clerk,  of  a 
judgment  rendered  in  favor  of  the  minor, 
and  gave  his  receipt  as  clerk,  he  can  not, 
by  an  entry  on  his  docket  afterwards, 
change  the  character  of  the  payment,  so 
as  to  make  it  appear  he  received  it  as 
guardian  ad  litem.  Haynes  v.  Wheat,  9 
Ala.  239. 

A  register  in  chancery,  having  received 
into  his  official  custody  a  fund  which  he 
misappropriated  by  an  unauthorized  in- 
vestment, is  chargeable  with  interest  from 
the  time  of  such  misappropriation,  and 
not  from  his  failure  to  turn  over  such 
fund  to  his  successor.  McPhillips  v.  Mc- 
Grath,  23  So.  721.  117  Ala.  549. 

Payment  in  Vacation. — In  the  absence 
of  statutory  provisions,  money  can  not  be 
lawfully  paid  to  the  clerk  of  court  in  va- 
cation, nor  in  any  manner  than  as  the  of- 
ficer of  the  court  in  term  time.  Currie  v. 
Thomas,  8  Port.  293;  Ball  v.  Bank,  8  Ala. 
590,  598. 

Exception  by  Statute. — The  only  case 
in  which  a  clerk  is  authorized  by  statute, 
to  receive  moneys,  is,  in  satisfaction  of  a 
recognizance,  entered  into  by  defendants, 
who  have  allowed  judgment  to  pass 
against  them  at  the  first  term  on  petition 
and  summons.  Aik.  Dig.  275.  Currie  z\ 
Thomas,  8   Port.  293. 

§   22.   Summary  Remedies  to  Compel  Ac* 
tion. 

As  to  liabilities  on  official  bonds,  see 
post,  "Liabilities  on  Official  Bonds,"  §  24. 

Under  Code,  c.  106,  §  3767,  declaring 
that  a  summary  motion  against  any  officer 
of  court  must  be  made  in  the  circuit  court 
of  the  county  in  which  he  was  acting  at 
the  time  of  his  default,  or  in  the  court  to 
which  the  process  was  returnable,  where 
the  default  consists  in  failure  to  pay  over 
money  collected  under  process,  etc.,  the 
city  court,  sitting  in  equity,  has  no  juris- 
diction of  a  motion  against  the  register  in 
chancery,  who  is  ex  officio  register  on  the 
chancery  side  of  the  city  court,  for  his  de- 
fault in  failing  to  pay  over  proceeds  of 
property  sold  by  decrees  of  that  court; 
the  money  so  received  by  him  not  being 
money  collected  under  "process,"  within 
the  statute.  Parks  v.  Bryant,  31  So.  593^ 
132  Ala.  224. 

Nature  of  Remedy  as  Given  by  Statute* 
—Code  1907,  §§  5920-5935,  requiring  judg- 
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ment  to  be  summarily  rendefed  against 
the  clerk  of  the  circuit  court  and  the  reg- 
ister in  chancery  in  the  cases  named,  only 
gives  the  remedy  for  the  benefit  of  parties 
to  actions  in  such  court,  so  that  a  sum- 
mary judgment  could  not  be  rendered 
thereunder  against  the  clerk  and  register 
of  a  city  court  for  witnesses'  fees  col- 
lected by  him  which  he  failed  to  pay  over. 
Tucker  v,  Gillespy,  53  So.  909,  169  Ala. 
491.  See  Gary  v.  Boykin,  7  Ala.  154;  Pat- 
terson r.  Officers,  11  Ala.  740. 

Defenses— Title  to  Office* — In  a  motion 
by  a  county  treasurer  against  a  clerk  of 
the  circuit  court,  for  not  returning,  on 
oath,  an  account  of  moneys  received  by 
him  as  clerk,  it  is  no  defense  that  the 
plaintiff  is  not  treasurer  de  jure,  if  he  is 
so  de  facto.  Douglass  v.  Terrell,  11  Ala. 
583. 

§  88.  Liabilities  for  Negligence  or  Miscon- 
duct. 

As  to  liabilities  on  official  bonds,  see 
post.  "Liabilities  on  Official  Bonds,"  §  24. 
As  to  criminal  responsibility,  see  post, 
"Criminal  Responsibility,"  §  27. 

Wrongful  Issuance  of  Writs  and  Proc- 
ess.— An  action  for  damages  does  not  lie 
against  a  circuit  clerk  wrongfully  issuing 
a  writ  of  venditioni  exponas  to  sell  cer- 
tain lands  in  the  possession  of  plaintiff, 
on  which  an  execution  against  another 
person  has  been  levied;  the  expenses  in- 
curred in  defending  a  suit  brought  against 
him  by  the  purchaser,  alleged  as  special 
damages,  not  being  the  natural  and  proxi- 
mate consequence  of  issuing  the  writ. 
Eslava  v.  Jones,  83  Ala.  139,  3  So. 
317. 

Where  a  clerk  of  court,  in  an  appeal 
from  a  judgment  of  a  justice  in  unlawful 
detainer,  on  an  order  of  a  probate  court 
requiring  him  to  issue  a  writ  of  superse- 
deas and  certiorari  on  defendant  execut- 
ing a  bond  conditioned  according  to  law, 
issued  such  writ  on  a  bond  "with  condi- 
tion to  pay  such  judgments  as  may  be 
rendered  against  him  by  the  court  to 
which  the  cause  js  sought  to  be  removed" 
(Code,  §  3399),  instead  of  "with  condition 
to  pay  plaintiff  all  such  damages  as  he 
may  sustain  by  the  prosecution  of  the  ap- 
peal" (Code;  §  3401),  plaintiff,  on  judg- 
ment on  the  appeal  in  his  favor,  has  a 
cause  of  action  against  the  clerk  for  the 
wrongful  issuance  of  the  writ,  but  not  for 


the  negligent  taking  of  the  bond.  Wade 
V.  Miller,  104  Ala.  604,  16  So.  517. 

Approving  Insufficient  Bond^-The  fact 
that  Sess.  Acts  1868,  p.  439,  permits  an 
appeal  without  security  upon  affidavit  of 
appellant's  inability  to  furnish  it,  does  not 
justify  the  clerk,  without  examining  the 
sufficiency  of  the  surety  offered  by  appel- 
lant, in  approving  the  bond  because  of  ap- 
pellant's affidavit  that  such  surety  is  the 
only  one  he  can  obtain;  hence  he  will  be 
liable  for  injury  caused  by  such  approval. 
Buckley  r.  Wilson,  56  Ala.  393. 

Since  a  writ  of  error  bond  without  se- 
curity does  not  operate  as  a  supersedeas 
of  the  judgment,  in  taking  such  bond  the 
clerk  commits  no  such  breach  of  duty  as 
will  support  an  action  against  him.  Wil- 
liams v.  Hart,  17  Ala.  102. 

Defendant,  for  the  purpose  of  supersed- 
ing the  judgment  against  him,  tendered  to 
the  clerk  sufficient  security.  The  clerk  al- 
lowed the  bond  to  be  signed  in  blank, 
with  the  understanding  that  he  might 
afterwards  fill  it  up,  but,  before  it  was 
filled  up,  the  sureties  revoked  the  au- 
thority. The  clerk,  however,  under  the 
advice  of  counsel,  proceeded  to  fill  up  the 
bond,  and  certified  it  as  a  valid  bond  to 
the  supreme  court,  where  the  judgment 
was  affirmed  against  defendant  and  his 
sureties,  with  10  per  cent  damages.  The 
sureties  thereupon  filed  a  bill  against 
plaintiff  and  clerk  to  relieve  themselves 
from  the  judgment,  and  obtained  a  decree 
for  a  perpetual  injunction.  Held,  that  the 
clerk  was  liable  to  plaintiff  for  the  amount 
of  the  original  judgment,  with  interest 
and  for  such  necessary  costs  as  plain- 
tiff in  good  faith  expended  in  defending 
against  the  chancery  suit.  Williams  v. 
Hart,  17  Ala.  102. 

Action  for  Penalty.— Code  1907,  §  2850, 
makes  the  clerk,  register,  or  judge  of 
probate  liable  to  a  penalty  if  by  reason 
of  negligence  the  transcript  be  not  de- 
livered in  time,  or  if  it  be  so  defective 
that  the  supreme  court  can  not  proceed 
thereon.  Held,  that  it  was  the  intention 
to  impose  the  penalty  only  when  the 
transcript  is  so  defective  that  the  court 
can  not  proceed  thereon;  and  where  it 
could  not  be  said  that  the  transcript  was 
so  defective  because  of  the  omission  of 
certain  words,  nor  appear  that  the  de- 
cision  would   have   been   different   if   the 
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words  had  been  included,  the  penalty  was 
not  recoverable.  Holmes  v.  Lamberth, 
50  So.  140,  163  Ala.  460. 

Excusing  Clerk  for  Failure  to  Per- 
form Duties.— A  general  order  of  the  cir- 
cuit court,  granting  to  the  clerk  twenty 
days,  in  addition  to  the  time  allowed  by 
the  statute,  for  issuing  executions,  ex- 
cuses the  clerk  for  failing  to  issue  exe- 
cutions within  the  time  prescribed  by  the 
statute.     Davidson  v,  Wiley,  31  Ala.  452. 

§  84.  Liabilities  on  Official  Bonds. 
§   M.  Breach  or  Fulfillment  of  Con- 
ditions. 

As  to  summary  remedies  to  compel  ac- 
tion, see  ante,  "Summary  Remedies  to 
Compel  Action,"  §  22. 

Failure  to  Issue  Execution.— Where  an 
oral  or  verbal  application,  to  the  clerk  of 
the  court  in  which  a  judgment  has  been 
rendered,  is  made,  to  issue  an  alias  or 
pluries  execution  for  its  satisfaction,  by 
one  claiming  to  be  the  assignee  of  the 
judgment,  his  agent  or  attorney,  the  clerk, 
if  he  deem  it  necessary  for  his  own  pro- 
tection, may  require  evidence  of  the  as- 
signment, or  of  the  authority  of  the  per- 
son making  the  demand.  Failing  to  do  so 
then,  he  can  not  afterwards  set  up  the 
failure  to  offer  such  proof,  to  relieve  him- 
self and  the  sureties  on  his  official  bond 
from  liability  for  damages  which  the  as- 
signee sustained  from  the  failure  to  com- 
ply with  the  demand.  Steele  v.  Thomp- 
son, 62  Ala.  323. 

Failure  to  Take  Supersedeas  Bond^-If 
a  clerk  or  register  issue  a  writ  of  error 
with  supersedeas,  without  taking  from  de- 
fendant in  the  judgement  a  bond  according 
to  law,  with  two  or  more  sufficient  sure- 
ties, he  will  be  liable  on  his  official  bond 
to  any  one  injured.  Governor  v.  Wiley, 
14  Ala.  172. 

Unlawful  Lending  of  Money. — The 
general  deposit  in  a  bank  of  the  proceeds 
of  land  sold  by  a  register  in  chancery  un- 
der a  decree  of  the  chancery  court 
amounts  to  a  loan,  which,  being  unau- 
thorized by  the  parties  interested  or  by 
any  order  of  court,  is  an  unlawful  dispo- 
sition of  such  proceeds,  for  which  the 
regristcr's  bondsmen  are  liable.  Mitchell 
r.  Rice,  31  So.  498,  132  Ala.  120}  Alston 
V.  State,  92  Ala.  124,  9  So.  732,  13  L.  R.  A. 
659. 

When  Liability  as  Register  Ceases.— A 


register  in  chancery,  ordered  to  invest 
moneys  held  officially  by  him  as  trustee 
for  the  owners,  having  so  invested  part  of 
the  fund,  is,  pro  tanto,  relieved  of  official 
liability  as  register,  and  assumes  that  of 
trustee.  McPhillips  v.  McGrath,  23  So. 
721,  117  Ala.  549. 

A  decretal  order  to  a  register  in  chan- 
cery to  appropriate  moneys  received  by 
him,  and  remaining  in  his  hands,  for  the 
benefit  of  a  decedent's  widow  and  minor 
children,  for  the  purchase  of  a  home  for 
their  use,  and  to  take  title  in  his  own 
name,  as  trustee,  does  not  devest  his  of- 
ficial liability  as  register,  and  impose  that 
of  trustee,  until  the  execution  of  the  trust 
according  to  its  tergis.  McPhillips  v.  Mc- 
Grath, 23  So.  721,  117  Ala.  549. 

When  Acting  in  a  Private  Capacity.— 
The  sureties  on  the  official  bond  of  a  clerk 
of  court  are  liable  only  for  breaches  of 
duty  while  the  clerk  is  acting  in  his  of- 
ficial capacity,  and  their  liability  does  not 
extend  to  private  acts  not  within  the  line 
of  such  duty.  McKee  v.  Griffin,  66  Ala. 
211. 

Liability  of  Sureties  for  Interest  on  Mis- 
appropriated Money. — Interest  on  money 
misappropriated  by  a  register  in  chancery 
by  investing  it  in  an  unauthorized  manner 
before  the  term  covered  by  an  official 
bond  sued  on  is  not  recoverable  from  the 
sureties,  though  such  unauthorized  invest- 
ment continued  during  the  term  in  ques- 
tion. McPhillips  V,  McGrath,  2'S  So.  721, 
117  Ala.  549. 

Liability  of  Sureties  for  Statutory  Pen- 
alty.— The  securities  of  a  clerk  of  the 
county  court  are  not  liable  for' the  penalty 
imposed  by  the  statute  on  their  principal 
for  issuing  a  license  to  marry  a  female 
under  the  age  of  eighteen  without  the  con- 
sent of  her  parent  or  ^ardian.  Broons  r. 
Governor,  17  Ala.  806. 

§  t6. Actions  on  Bonds. 

Failure  to  Pay  Moneys  to  County 
Treasurer.— By  Code.  §§  2596,  2616,  2621. 
judgment  may  be  rendered  summarily 
against  the  clerk  of  the  circuit  court  and 
his  sureties,  on  three  days*  notice,  in  favor 
of  the  county  treasurer,  for  failing  to  pay 
over  to  the  latter,  on  demand,  all  fines,  or 
forfeitures,  or  other  moneys  belonging  to 
the  county  treasurer.  Such  proceeding  is 
not  only  summary,  but  is  a  joint  proceed- 
ing against  the  parties  who  have  received 
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notice  of  the  intended  motion;  and  the 
rules  which  apply  to  a  joint  action  are 
applicable  to  it  Armstrong  v.  Holley,  29 
Ala.  305. 

Failure  to  Issue  Execution. — Civ.  Code 
1896,  §  934,  subd.  3,  makes  it  the  duty  of 
the  clerk  to  keep  a  trial  docket  of  civil 
cases,  in  which  must  be  entered  all  the 
civil  cases  standing  for  trial  at  each  term, 
etc.,  and  the  orders  made  in  each  case  at 
any  previous  term.  In  an  action  on  the 
bond  of  a  clerk  of  court  for  failure  to  is- 
sue execution,  the  complaint  averred  that 
plaintiffs  obtained  judgment  for  $227,  "as 
shown  by  the  judgment  entry  on  the  trial 
docket  of  said  court."  Held  that,  constru- 
ing the  averments  most  strongly  against 
the  plaintiffs,  they  were  only  the  equiva- 
lent of  an  allegation  that  the  judgment 
•  was  shown  by  the  judge's  memorandum 
on  the  trial  docket,  and  failed  to  allege  a 
judgment  upon  which  execution  could  be 
lawfully  issued.  Winn  r.  McCraney,  46 
So.  854,  156  Ala.  630. 

Unlawful  Issuing  of  Injunction. — In  an 
action  on  the  bond  of  a  register  in  chan- 
cery, a  breach,  that  the  register  issued  an 
injunction  to  restrain  the  collection  of  a 
fieri  facias  without  an  authority  for  that 
purpose,  and  that  plaintiff,  in  consequence 
thereof,  was  unable  to  obtain  satisfaction 
of  his  judgment,  is  well  assigned.  Gover- 
nor V.  Wiley,  14  Ala.  172. 

Procedure  on  Bond  by  Motion  as  Pro- 
vided by  Statute. — "The  cases  wherein  a 
register's  bond  may  be  proceeded  on  by 
motion  in  a  proper  forum  are  specified  in 
art.  4  of  chap.  106  of  the  Code,  and  there 
no  mention  is  made  of  default  in  respect 
of  the  payment  of  moneys  collected  under 
process — this  probably  for  the  reason  that 
the  sheriff,  and  not  the  register,  is  the  of- 
ficial charged  with  the  duty  of  execut- 
ing process.  Such  remedies,  being  purely 
statutory,  must  be  pursued  in  strict  con- 
formity with  the  statute  creating  them, 
and  can  not  be  extended  by  construc- 
tion to  cases  not  specified  in  the  statute. 
Chandler  v.  Vandergrift  Shoe  Co.,  94  Ala. 
233,  10  So.  353;  Leinkauff  v.  Tuscaloosa, 
etc..  Advancing  Co.,  105  Ala.  328,  16  So. 
891."  Parks  v,  Bryant,  132  Ala.  224,  31  So. 
593,  594. 

Surety  Estoppel  to  Limit  His  Liability. 
— ^Where  the  surety  on  the  official  bond  of 
a  register  in  chancery,  who  was  also  his 
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brother,  furnished  money  to  the  register 
to  enable  him  to  pay  the  proceeds  of  land 
sales  to  some  of  the  parties  entitled,  which 
the  register  reported  as  done  in  his  official 
capacity,  the  surety  can  not,  in  an  action 
on  the  bond  by  one  entitled  to  part  of  the 
proceeds,  claim  that  the  money  was  paid 
by  him  as  surety,  so  as  to  limit  his  liability 
to  the  difference  between  the  amount  so 
paid  and  the  amount  of  the  bond.  Mit- 
chell V.  Rice,  31  So.  498,  132  Ala.  120. 

Where  process  is  inoperative  the  sure- 
ties of  the  register  in  chancery  are  not  lia- 
ble for  any  action  had  upon  such  process 
on  the  official  bond  of  their  principal. 
Governor  v.  Wiley,  14  Ala.  172. 

Question  as  to  Time  of  Conversion.— 
Where  a  register  in  chancery  received 
funds  into  his  custody  during  a  term  pre- 
ceding that  covered  by  a  particular  official 
bond,  and  converted  them,  there  is  no 
legal  presumption  that  the  conversion  was 
prior  to  the  execution  of  the  bond.  Mc- 
Phillips  r.  McGrath,  23  So.  721,  117  Ala. 
549. 

Where  a  register  in  chancery,  ordered 
to  invest  a  fund  in  real  estate  as  trustee, 
only  partially  complied  with  the  order, 
and,  five  years  before  the  execution  of  his 
official  bond  sued  on,  reported  an  invest- 
ment of  the  balance  of  the  fund  on  his 
own  risk  at  interest,  since  which  no  ac- 
count of  its  disposition  has  been  made,  it 
is  for  the  jury  to  say  whether  the  conver- 
sion of  the  fund  took  place  before  or  aft^r 
the  sureties  on  the  bond  became  liable. 
McPhillips  r.  McGrath,  23  So.  721,  117 
Ala.  549. 

Defences  to  Action  on  Bond. — In  an  ac- 
tion on  the  official  bond  of  a  register  in 
chancery  to  recover  moneys  received  by 
him,  a  plea  that  the  sum  was  received  by 
his  predecessor,  who  gave  defendant  a 
check  on  a  bank  for  it,  and  that  he  de- 
posited the  check  to  his  credit,  as  register, 
in  such  bank,  which  suspended,  was  de- 
murrable. Parks  V,  Bryant,  38  So.  180, 
142  Ala.  627. 

§  mr.  Criminal  Responsibility. 

Indictment— Sufficiency  of  Proof  to  Sup- 
port.— On  the  trial  of  a  criminal  prosecu- 
tion against  a  clerk  of  the  circuit  court  for 
collecting,  under  judgment  in  favor  of  the 
state,  and  refusing  to  pay  over  to  the 
county  treasurer,  money   to  which  he   is 
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entitled,  within  three  days  after  demand, 
proof  that  the  collection  was  made  in 
county  claims  will  not  support  the  indict- 
ment.   Tucker  v.  State,  16  Ala.  670. 

Collection  of  Money  by  Deputy.— The 
collection  by  the  deputy  of  money  which 
the  clerk  of  the  court  is  authorized  to  re- 
ceive is,  in  legal  contemplation,  a  collec- 


tion by  the  clerk  himself,  and  he  is  liable 
accordingly.  Tucker  v.  State,  16  Ala.  670. 
Indictment  against  Clerk  under  §  4159 
of  Code. — Failure  of  the  clerk  of  a  circuit 
court  to  issue  execution  as  required  by 
Code,  §  3181,  within  the  time  prescribed 
by  law,  is  not  indictable.  Chapman  v. 
State,  73  Ala.  20. 


Clients. 

See  the  title  ATTORNEY  AND  CLIENT. 

Cloud  on  Title. 

Sec  the  title  QUIETING  TITLE. 


CLUBS. 

Cross  References. 
See  the  titles  ASSOCIATIONS;  CORPORATIONS. 


Nature  and  Status  in.  General— As  a 
Voluntary  Association. — In  order  to 
prove  the  character  of  a  club  as  a  volun- 
tary association,   it  is  proper  for  a  wit- 


ness to  testify  that  he  had  been  elected 
president  of  the  club,  and  had  acted  as 
such  president.  Lavretta  v,  Holcombe, 
98  Ala.  503,  12  So.  789. 


Coadministrators. 

See  the  title  EXECUTORS  AND  ADMINISTRATORS. 

Coal. 

See  the  title  MINES  AND  MINERALS. 

Codefendant. 

See  the  titles  CRIMINAL  LAW;  EQUITY;  PARTIES. 

Codidl. 

See  the  title  WILLS. 

Coemployees. 

See  the  title  MASTER  AND  SERVANT. 

Coexecutors. 

See  the  title  EXECUTORS  AND  ADMINISTRATORS. 
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Cohabitation. 

See  the  titles  MARRIAGE;  SLAVES.    As  to  unlawful  cohabitation,  see  the  appro- 
priate titles,  such  as  ADULTERY;  BIGAMY;  etc. 


Collateral  Attadc. 

See  the  title  JUDGMENT. 


Collateral  Securities. 

Sec  the  titles  BANKS  AND  BANKING;   BILLS  AND  NOTES;  MECHANICS' 
LIENS;  PAYMENT;  PLEDGES;  PRINCIPAL  AND  SURETY. 


Collateral  Undertaking. 

See  the  titles  GUARANTY;  PRINCIPAL  AND  SURETY. 


COLLEGES  AND  UNIVERSITIES. 

Analysis, 

§  1.  Nature  and  Status  in  General. 

§  2.  Public  Aid. 

§  3.  Governing  Boards  and  Officers. 

§  4.  Faculty,  Professors,  and  Tutors. 

§  5.  Students. 

§  6.  Actions. 

§  7.  Abandonment.  • 

Cross  References. 

Sec  the  titles  ASSOCIATIONS;  CHARITIES;    CORPORATIONS;    SCHOOLS 
AND  SCHOOL  DISTRICTS. 


§  1.  Nature  and  SUtus  in  General 

The  President  and  Trustees  of  the  Uni- 
versity of  Alabama  constitute  a  public 
corporation,  and  their  charter  may  be  al- 
tered, amended,  or  repealed  by  the  legis- 
lature, at  pleasure.  University  v,  Win- 
ston, 5  Stew.  &  P.  17. 

§  2.  PubUc  Aid. 

The  act  of  February  4,  1895,  appropri- 
ated a  certain  portion  of  the  revenue  from 
the  sale  of  fertilizer  tags  to  the  support 
of  the  four  agricultural  schools  then  in 
operation  and  any  others  created  there- 
after, such  revenue  being  subject  to  cer- 
tain other  statutory  demands.  The  act 
of  February  18,  1895.  provided  for  the  es- 
tablishment of  five  additional  schools,  and 


appropriated  for  their  benefit,  out  of  the 
agricultural  ;fund  not  otherwise  appro- 
priated, an  amount  equal  to  the  sum  ap- 
propriated to  each  of  the  others,  payable 
quarterly.  By  the  act  of  January  30,  1897, 
$2,500  was  appropriated  to  each  of  such 
schools,  payable  quarterly,  provided  that 
none  thereof  should  receive  such  appro- 
priation, ''unless  such  school  shall  be  ac- 
tually conducting  an  agricultural  experi- 
ment station  and  agricultural  school." 
An  additional  school  was  established  July 
5,  1897,  and  the  fund  in  the  treasury  was 
received  during  the  years  1895,  1896,  and 
the  first  quarter  of  1897.  Held,  that  such 
school  was  not  entitled  to  any  of  such 
fund  which  was  received  and  appropriated 
before  the  establishment  of  such  school; 
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that  such  appropriation  was  intended  to 
aid  schools  which  w-ere  in  operation. 
State  V.  White,  23  So.  31,  116  Ala.  202. 

Validity  of  Appropriatioas  from  the 
Colored  Fund.— The  "Alabama  Univer- 
sity for  the  Colored  People,"  as  estab- 
lished by  Sess.  Acts  1886-87,  p.  198,  being 
under  the  exclusive  control  and  manage- 
ment of  a  board  of  trustees,  and  not  sub- 
ject to  the  supervision  of  the  superintend- 
ent of  education,  in  whom  is  vested  the 
general  supervision  of  the  public  schools 
by  constitutional  provisions,  is  not  a  pub- 
lic school;  and  the  appropriations  for  the 
university  from  the  school  fund  for  the 
colored  people  are  unconstitutional  and 
void;  and,  the  other  parts  of  the  enact- 
ment being  incapable  of  operation  with- 
out them,  the  whole  of  it  is  void.  Ells- 
berry  V.  Seay,  83  Ala.  614,  3  So.  804. 

§  3.  Governing  Boards  and  Officers. 

Appointment. — Under  the  provision  of 
§  9,  art.  13,  of  the  constitution,  the  trus- 
tees of  the  University  of  Alabama  must 
be  appointed  by  the  governor  by  and  with 
the  advice  and  consent  of  the  senate;  and 
therefore  an  appointment  made  by  the 
governor,  at  the  expiration  of  a  term  of 
one  of  the  trustees,  without  the  advice 
and  consent  of  the  senate,  is  unauthorized 
and  void,  and  this  is  true  though  such 
term  may  have  expired  at  a  time  when 
the  general  assembly  was  not  in  session. 
State.  z\  Foster,  30  So.  477,  130  .\la.  154. 

Terms  of  Office. — The  requirement  in 
§  9.  art.  13,  of  the  constitution,  of  the 
classification  of  the  board  of  trustees  of 
the  university  into  three  classes,  and  that 
the  seats  of  the  respective  classes  shall 
be  vacated,  respectively,  at  two,  four,  and 
six  years  from  the  date  of  their  ap- 
pointment, is,  as  shown  by  the  language 
employed,  for  the  purpose  of  providing 
that  one-third  of  the  trustees  may  be 
chosen  biennially;  and,  this  being  ac- 
complished during  the  tenure  of  the  trus- 
tees first  appointed,  such  provision  be- 
comes functus  officio,  and  the  terms  of 
the  succeeding  members  of  the  board  are 
fixed  at  six  years  by  the  preceding  sen- 
tence in  said  section.  State  v.  Foster,  30 
So.  477,  130  Ala.  154. 

Under  the  provisions  of  the  constitu- 
tion relating  to  the  appointment  and 
terms  of  office  of  the  trustees  of  the  Uni- 
versity of  Alabama  (Const.,  art.  13,  §  9), 


the  duration  of  the  term  of  said  trustees 
is  fixed  at  six  years  for  all  who  may  be 
appointed  to  fill  terms  after  the  expiration 
of  the  term  of  the  first  incumbent.  State 
r.  Foster,  30  So.  477.  130  Ala.  154. 

Audiority  to  Fill  Vacancies  in  Board  of 
Trustees.— The  statute  which  authorizes 
the  governor  to  fill  vacancies  occurring 
in  the  office  of  trustee  of  the  University 
of  Alabama  (Code,  §  3675)  does  not  ap- 
ply to  vacancies  that  may  arise  by  rea- 
son of  the  expiration  of  a  term,  but  con- 
fers the  authority  to  fill  a  vacancy  occur- 
ring during  the  term  of  an  incumbent  by 
death,  removal,  or  resignation.  State  v. 
Foster,  30  So.  477,  130  Ala.  154. 

Power  of  Board  of  Education  to  Audit 
and  Adjust  Claims* — ^Though  the  legisla- 
tive power  with  which  the  board  of  edu- 
cation was  vested  could  only  be  exercised 
at  its  regular  session  at  the  seat  of  gov- 
ernment, it  could  lawfully  audit  and  ad- 
just claims  against  the  university,  per- 
taining to  it  in  its  corporate  capacity  as 
"Board  of  Regents,"  while  the  board  was 
at  the  university  and  acting  as  a  corpora- 
tion. Trustees  of  State  University  r. 
Moody,  62  Ala.  389. 

§  4.  Faculty,  Professors,  and  Tutors. 

Contract  of  Tutor  with  Sute  Univer- 
sity.^Where,  by  a  law  of  the  University 
of  Alabama,  duly  published,  its  tutors  are 
required  to  hold  their  offices  for  the  term 
of  two  years,  unless  permitted  by  the  ex- 
ecutive committee  to  resign,  and,  by  one 
of  its  ordinances,  their  salaries  are  fixed 
at  $1,000  per  annum,  the  election  of  a 
tutor,  and  his  acceptance  of  the  office, 
while  such  law  and  ordinance  are  in  force, 
constitute  a  contract  between  him  and  the 
university,  and  the  latter  can  not,  within 
the  two  years,  reduce  his  salary,  without 
his  consent.  Trustees  of  University  of 
Alabama  v.  Walden,  15  Ala.  655. 

§  5.  Students. 

Measure  of  Damages  for  Loss  of  Per* 
manent  Scholarship. — A  certificate  of  per- 
manent scholarship  in  a  college,  entitling 
one  to  the  tuition  of  a  scholar  in  perpetuo, 
is  a  valid  contract,  and,  upon  breach  thereof 
by  the  college,  the  measure  of  damages  is 
the  value  of  the  scholarship,  with  inter- 
est, and,  where  no  marketable  value  is 
shown,  the  value  is  prima  facie  the  price 
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agreed  to  be  paid  for  it    Howard  College 
r.  Turner,  71  Ala.  429. 

§  6.  Actions. 

The  present  board  of  trustees  of  the 
University,  though  their  powers  have 
been  somewhat  changed  and  enlarged, 
succeeded  to  the  property,  rights,  and 
privileges  to  which  the  board  of  regents 
succeeded  under  the  constitution  of  1868; 
and,  there  being  no  breach  in  the  contin- 
\iity  of  the  corporate  existence  of  the  uni- 
versity, the  legal  remedies  which  could 
have  been  pursued  against  the  board  of 
regents  may  now  be  pursued  against  the 
trustees.  Trustees  of  University  v. 
Moody,  62  Ala.  389. 

Who  Are  Proper  Parties  Defendant— 
To  a  bill  filed  by  citizens  and  taxpayers 
to   enjoin  the  further  payment  of  public 


money  in  aid  of  the  Alabama  Colored 
University,  the  several  trustees  of  the 
university,  the  governor  in  his  official 
capacity,  the  superintendent  of  education 
as  one  of  the  trustees,  but  not  officially, 
and  the  state  treasurer,  are  all  properly 
joined  as  defendants.  Ellsberry  v,  Seay, 
83  Ala.  614,  3  So.  804. 

§  7.  Abandonment 

The  corporation  created  by  the  acts  of 
1820,  under  the  style  of  the  "Trustees  of 
the  University  of  Alabama,"  has  not  been 
dissolved,  or  a  new  corporation  created 
in  its  stead,  by  force  of  subsequent  leg- 
islation or  the  constitution  of  1868,  but 
its  corporate  rights  and  powers  have  con- 
tinued unimpaired  until  the  present  time. 
Trustees  of  University  v.  Moody,  62  Ala. 
389. 


COLLISION. 

Analysis, 

I.  Rules  and  Precantioiu  for  Preventing  Oollisions  in  General. 
§  1.  Fault  as  Cause  of  Collision. 
§  2.  Proximate  Cause  of  Collision. 
§  3.  Injury  Avoidable  Notwithstanding  Fault  of  Other  Vessel. 

n.  VesseUi  at  Best,  at  Anchor,  or  at  Piers. 

§  4.  Vessels  Moored. 

m.  Narrow  Channels,  Harbors,  Rivers,  and  Canals. 

§  5.  Entrance  to  Channel  or  Harbor. 

IV.  Snits  for  Damages. 

(A)  Right  of  Action  and  Defenses. 
§  6.  Grounds  of  Action. 

§  7.  Defenses. 

(B)  Parties,  Preliminary  Proceedings,  and  Pleading. 
§  8.  Parties. 

§  9.  Libel  ox  Complaint  at  Law. 

(C)  Evidence. 

§  10.  Admissibility. 

(D)  Damages. 

§  11.  Loss  of  or  Injury  to  Cargo  or  Personal  Effects. 

Cross  References, 

See   th£   titles   ADMIRALTY;    BRIDGES;    CARRIERS;    LIENS;    MARITIME 
UENS:  SHIPPING. 
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I.  RULES  AND  PRECAUTIONS  FOR 

PREVENTING  COLLISIONS 
IN  GENERAL. 

§  1.  Fault  as  Cause  of  Collision. 

As  to  injury  be  avoidable  notwith- 
standing fault  of  other  vessel,  see  post, 
"Injury  Avoidable  Notwithstanding  Fault 
of  Other  Vessel,"  §  3. 

§  2.  Proximate  Cause  of  Collision. 

Although  the  act  of  fastening  a  skiff  to 
a  snag  in  the  middle  of  the  channel  of  a 
harbor  where  vessels  are  frequently  pass- 
ing, and  in  such  a  manner  that  it  could 
not  be  conveniently  and  expeditiously 
loosed,  is  an  act  of  negligence  on  the  part 
of  the  owner  or  person  having  charge  of 
the  skiff,  yet  if  the  skiff,  being  in  that  sit- 
uation, is  sunk  in  consequence  of  the 
carelessness  of  a  passing  vessel,  it  can 
not  be  said  that  the  fault  of  so  placing 
the  skiff  was  a  proximate  cause  of  the  in- 
jury, and  therefore  does  not  preclude  a 
recovery  against  the  owners  of  the  neg- 
ligent vessel.    Foster  v.  Holly.  38  Ala.  76. 

§  3.     Injury  Avoidable     Notwithstanding 
Fault  of  Other  Vessel. 

There  is  no  inflexible  rule,  cither  of  the 
river  or  of  the  road,  the  neglect  of  which 
by  one  party  will  dispense  with  the  ex- 
ercise of  common  caution  by  the  other. 
Farmer  v.  McCraw,  26  Ala.  189. 

II.  VESSELS  AT  REST,  AT  ANCHOR, 

OR  AT  PIERS. 

§  4.  Vessels  Moored. 

If  a  vessel  is  fastened  in  a  place  safe 
and  secure,  except  as  rendered  otherwise 
by  the  negligence  of  a  passing  vessel,  it 
is  in  a  proper  place,  unless  fastened,  in 
such  a  manner  as  to  be  difficult  of  re- 
moval, in  the  channel  along  which  vessels 
were  frequently  passing.  Foster  v.  Holly, 
38  Ala.  76. 

III.  NARROW     CHANNELS,    HAR- 
BORS, RIVERS,  AND  CANALS. 

§  5.  Entrance  to  Channel  or  Harbor. 

Questions  of  Care  Required  One  for 
the  Jury. — A  vessel  enterijig  a  harbor  is 
bound  to  exercise  ordinary  care,  and  the 
degree  of  vigilance  required  is  a  question 
for  the  jury,  to  be  determined  from  the 
character  of  the  harbor,  the  number  of 
vessels  accustomed  to  frequent  the  port, 


whether  it  was  daytime  or  night  when 
the  vessel  entered,  and  any  other  circum- 
stances affecting  the  question.  Foster  v. 
Holly,  38  Ala.  76. 

A  charge  that  a  vessel  entering  a  har- 
bor "is  bound  to  keep  the  most  vigilant 
watch"  is  erroneous,  because  it  invades 
the  province  of  the  jury.  Foster  v.  Holly. 
38  Ala.  76.  See  Hibler  v,  McCartney,  31 
Ala.  501. 

IV.  SUITS  FOR  DAMAGES. 

(A)    RIGHT    OF   ACTION    AND    DE- 
FENSES. 

§  6.  Grounds  of  Action. 

In  a  case  of  collision  between  steamers, 
where  there  is  fault  on  both  sides,  neither 
party  can  recover.  Farmer  v.  McCraw, 
26  Ala.   189. 

§  7.  Defenses. 

The  proceedings  under  Act  Jan.  17, 
1844,  against  a  boat,  for  damages  caused 
by  a  collision,  are  governed  by  the  rules 
of  the  common  law,  except  so  far  as 
changed  by  the  statute  itself;  and  there- 
fore any  facts  which  would  defeat  an  ac- 
tion on  the  case  against  the  owners  at 
common  law  will  have  the  same  effect 
when  pleaded  to  proceedings  against  the 
boat.  Farmer  v,  McCraw,  26  Ala.  189. 

Contributory  Negligence. — ^To  preclude 
a  recovery  of  damages  for  injuries  caused 
by  a  collision  between  two  vessels,  on  the 
common-law  doctrine  which  denies  a  re- 
covery to  either  party  where  both  are  at 
fault, '  the  plaintiffs  fault  must  have  oc- 
curred at  the  time  of  the  accident,  and 
contributed  proximately  to  it;  but,  if  the 
consequences  of  the  defendant's  negli- 
gence, which  caused  the  injury,  might 
have  been  avoided  by  the  exercise  of  or- 
dinary care  on  the  part  of  the  plaintiff, 
his  failure  to  exercise  that  degree  of  care 
precludes  him  from  any  redress.  Foster 
V.  Holly,  38  Ala.  76. 

(B)  PARTIES,    PRELIMINARY  PRO- 
CEEDINGS, AND  PLEADING. 

§  8.  Parties. 

Right  to  Come  in  and  Defend  the  Suit. 

— In  an  action  against  a  steamboat,  under 
Act  Jan.  17,  1844,  for  damages  caused  by 
a  collision,  any  of  the  owners  of  the  boat 
have   the   right,   upon   application   to   the 


Digitized  by 


Google 


§§  8-11 


Collision — Commencement  of  Actions 


151 


court,  to  come     in  and  defend     the  suit. 
Farmer  v,  McCraw,  26  Ala.  189. 

§  9.  Libel  or  Complaint  at  Law; 

The  declaration,  in  an  action  under  Act 
Jan.  17,  1844,  against  a  steamboat  for 
damages  caused  by  collision  with  a  flat- 
boat,  should  be  brought  against  the  boat 
itself,  and  should  allege  the  injury  to  have 
been  done  by  it  through  the  carelessness 
and  negligence  of  those  having  it  in 
charge.  Farmer  v.  McCraw,  36  Ala.  189. 
See  Otis  v.  Thorn,  18  Ala.  395. 

(C)  EVIDENCE. 
§  10.  Admissibility. 

In  an  action  against  the  owners  of  a 
steamboat  to  recover  damages  occasioned 
by  a  collision  between  the  steamer,  and  a 
ferry  flat,  it  was  proper  to  permit  wit- 
nesses who  saw  the  collision  to  testify 
for  plaintiff  that,  after  the  flat  was  struck 
by  the  steamboat,  the  latter  stopped  her 
engine,  and  that,  when  she  had  gone  flfty 
yards,  the  passengers  of  the  ferryboat 
called  for  her  assistance,  whereupon  a 
voice  from  the  steamboat  called  out,  in 
a  loud  and  commanding  tone,  for  the 
steamer  to  go  ahead,  and  let  the  flat  sink. 
Otis  V,  Thom,  23  Ala.  469. 


(D)  DAMAGES. 

§  11.  Loss  of  or  Injury  to  Cargo  or  Per- 
sonal Effects. 

Collision  as  the  Proximate  Cause  of 
Slave's  Death.— The  owner  of  a  boat 
would  be  responsible  for  the  loss  of  a 
slave,  i{^  his  death  was  the  legitimate  and 
natural  consequence  of  a  collision,  and 
the  collision  was  caused  by  the  negligence 
of  the  defendants;  and  if  his  death  was 
occasioned  by  his  own  act  in  leaping 
into  the  river,  when  frightened  out  of  his 
ordinary  presence  of  mind  by  the  excite- 
ment, confusion,  and  danger  caused  by 
the  collision,  it  would  be  the  legitimate 
consequence  of  that  collision.  Cook  v, 
Parham,  24  Ala;  21. 

The  act  of  January  17,  1844,  giving  a 
remedy  by  attachment  against  a  steam- 
boat, in  the  nature  of  a  proceeding  in 
admiralty,  for  damages  caused  by  a  colli- 
sion, does  not  violate  that  part  of  the  con- 
stitution of  the  United  States  which  con- 
fers admiralty  jurisdiction  on  the  United 
States  courts,  nor  any  provision  of  that 
constitution,  nor  of  that  of  this  state. 
Farmer  v.  McCraw,  31  Ala.  659. 


Collusion. 

See  the  titles  DIVORCE;  FRAUD;  JUDGMENT. 

Colored  Persons. 

See  the    titles  MARRIAGE;    MISCEGENATION;    SLAVES.     And    see  the    title 

CONSTITUTIONAL  LAW. 

Color  of  Title. 

See  the  title  ADVERSE  POSSESSION. 

Combinations. 

See  the  titles  CARRIERS;  CONSPIRACY;  INJUNCTION;  MONOPOLIES. 

Comity. 

See  the  titles  CORPORATIONS;  COURTS;  EXTRADITION. 

Commencement  of  Actions. 

See  the  titles  ACTION;  LIMITATION  OF  ACTIONS.    As  to  premature  or  com- 
mencement  of  action,  see  the  titles  ABATEMENT  AND  REVIVAL;  ACTION. 
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§  32.  Corporate  Receipts,  Earnings,  and  Dividends. 

§  33.  Taxation  of  Property. 

§  34.  Property  Employed  in  Commerce  in  General. 

§  35.  Means  and  Instrumentalities  of  Commerce. 

§  36.  Duties,  Imposts,  and  Excises. 

§  37.  Imports  or  Exports. 

§  38.  Tonnage. 

§  39.  Harbor  Masters'  and  Port  Wardens'  Fees. 

§  40.  Requiring  Transfer  of  Vessel  to  Be  Recorded. 

§  41.  Creation  of  or  Exemption  from  Civil  Liabilities  or  Remedies. 


Cross  References. 

Sec  the  titles  CONSTITUTIONAL  LAW;  CORPORATIONS;  HEALTH;  IN- 
TOXICATING LIQUORS;  MUNICIPAL  CORPORATIONS;  SALES;  SHIP- 
PING;   TAXATION;  WATERS  AND  WATERCOURSES. 

As  to  the  exclusion  of  foreign  corporations  or  the  imposition  of  restrictions  upon 
them  as  a  condition  upon  which  they  may  do  business  in  the  state,  see  the  title 
CORPORATIONS. 


L  POWER  TO  REGULATE  IN  GEN- 
ERAL. 

§   1.   Constitutioaal   Grant   o£   Power   to 
Congress. 

§  S. In  General. 

Commerce  relates  to  trade;  intercourse 
may  be  carried  on  without  trade.  Com- 
merce, therefore,  within  the  meaning  of 
that  provision  of  the  federal  -constitution 
which  confers  upon  congress  **power  to 
regulate  commerce  with  foreign  nations, 
and  among  the  several  states,  and  with 
the  Indian  tribes,"  includes  no  intercourse 
but  that  which  consists  in  trade  or  traffic; 
and  certainly  does  not  include  jurisdic- 
tion. Caldwell  v.  State,  1  Stew.  &  P.  327, 
430. 

{  S.  Commerce    with    the     Indian 

Tribes. 

"In  conferring  upon  congress  the  power 
*to  regulate  commerce  with  the  Indian 
tribes/  even  admitting  them  to  be  the 
tribes  within  their  limits,  the  states  had 
no  more  intention  to  surrender  their 
sovereigrnty  over  those  tribes,  than  they 
had  to  divest  foreign  nations  of  jurisdic- 
tion within  their  own  territories  by  plac- 
ing in  the  hands  of  the  federal  govern- 
ment the  power  to  regulate  commerce 
with  them.  And  not  only  does  a  correct 
construction  prove  this,  but  the  conduct 
of  the  states  since  the  adoption   of  the 


constitution."     Caldwell  v.  State,  1   Stew. 
&  P.  327,  430. 

The  statute  of  1829,  extending  the  ju- 
risdiction of  the  state  over  the  Indian  Na- 
tion, was  not  in  violation  of  the  com- 
merce clause  of  the  federal  constitution. 
Caldwell  r.  Stale,  1  Stew.  &  P.  337. 

§  •^. Exclusive  or  Concurrent  Pow- 
ers of  Congress  and  the  Sutes. 

Condemnation  of  a  part  of  a  railroad's 
right  of  way  by  a  telegraph  company  un- 
der state  statutes,  and  the  maintenance 
of  the  line  under  such  circumstances  as 
not  materially  to  interfere  with  the  ac- 
tivities of  the  railroad  company,  held  not 
an  interference  with  interstate  commerce 
or  an  impairment  of  the  efficiency  of  a 
post  road  of  the  United  States  under  Rev. 
St.,  §§  3964,  5263  (U.  S.  Comp.  St.  1901, 
pp.  2707,  3579),  authorizing  the  mainte- 
nance of  such  lines  along  post  roads  but 
without  any  provision  for  condemnation 
under  the  federal  law.  Western  Union 
Tel.  Co.  V.  South,  etc.,  R.  Co.  (Ala.),  62 
So.  788. 

§  4.  Delegation  of  Power  by  Con- 
gress. 

When  a  state  legislature  has  given  to  a 
navigation  company  authority  to  collect 
tolls  on  a  navigable  river  when  the  as- 
sent of  congress  is  obtained,  and  congress 
subsequently     assents,     acts      afterwards 
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passed  by  the  legislature,  reviving  the  cor- 
poration or  amending  its  charter,  need 
not  be  assented  to  by  congress,  if  no  ex- 
tension of  the  right  to  take  tolls  grows 
out  of  the  revival  or  amendment.  Duke  v. 
Cahawba  Nav.  Co..  10  Ala.  82. 

§  6.  Noncxcrcisc  of  Power  of  Con- 
gress. 

"The  mere  grant  to  congress  of  the 
power  to  regrulate  interstate  commerce 
did  not,  of  itself  and  without  legislation 
on  the  part  of  congress,  impair  the  right 
or  authority  of  the  states  to  establish  such 
reasonable  regulations  as  were  appro- 
priate for  the  protection  of  the  health,  the 
lives,  and  the  safety  of  the  people."  Cen- 
tral, etc.,  R.  Co.  V.  Groesbeck,  175  Ala. 
189,  57  So.  380,  381. 

"The  power  to  regulate  commerce  is 
manifestly  a  dormant  power  until  brought 
into  activity.  It  covers  a  wide  field  and 
embraces  many  subjects,  and  to  the  ex- 
tent that  congress  fails  to  exercise  it  in 
any  given  case,  it  seems  to  be  conceded 
that  it  is  a- concurrent  power  and  may  be 
exercised  by  any  state.  As  said  by  Jus- 
tice Swayne,  speaking  for  the  supreme 
court  of  the  United  States,  in  Oilman  v. 
Philadelphia,  3  Wall.  713  (725):  'Until 
this  dormant  power  of  the  constitution  is 
?iwakened  and  made  effective  by  appro- 
priate legislation,  the  reserved  power  of 
the  states  is  plenary,  and  its  exercise  in 
good  faith  can  not  be  made  the  subject 
of  review  by  this  court.'"  American 
Union  Tel.  Co.  t\  Western  Union  Tel. 
Co.,  67  Ala.  26. 

§  6.   Powers  Remaining  in  the  States. 

"The  state  has  a  right  to  protect  the 
lives  and  morals  of  its  people  against  acts 
which  threaten  them,  even  though  such 
acts  can  only  be  accomplished  through 
some  instrumentality  of  interstate  com- 
merce." State  V,  Stripling,  113  Ala.  120, 
21  So.  409,  411. 

Where  a  contract  for  shipment  of  goods 
was  made  in  the  state  and  the  shipment 
was  wholly  within  the  state,  the  decisions 
of  the  interstate  commerce  commission  or 
the  acts  of  Congress  upon  which  they  are 
based  are  not  binding  in  determining  the 
effect  of  state  statutes  on  the  contract. 
Alabama  Great  Southern  R.  Co.  v,  Mc- 
Cleskey,  49  So.  433,  160  Ala.  630. 


II.   SUBJECTS  OF  REGULATION. 
§  7.   Navigation. 

The  constitutional  power  vested  in  con- 
gress to  regulate  commerce  between  the 
several  states  necessarily  includes  the 
power  to  regulate  navigation,  as  one  of 
the  means  by  which  commerce  is  carried 
on,  and,  where  the  navigation  extends 
into  the  interior,  is  not  arrested  by  the  in- 
tervention of  state  boundaries,  but  the 
grant  of  this  power  to  congress  does  not 
operate  as  an  absolute  prohibition  to  the 
states  to  legislate  on  the  subject.  Pilotage 
Com'rs  V.  The  Cuba,  28  Ala.  185. 

§  8.   Railroads. 

Act  Cong.  March  2,  1893,  c.  196,  27  Stat. 
531  [U.  S.  Comp.  St.  1901,  p.  3174],  re- 
quiring railroads  to  equip  their  cars  used 
in  interstate  commerce  with  automatic 
couplers,  and  making  railroads  liable  for 
a  personal  injury  action  by  a  failure  to 
comply  with  the  statute,  applies  not  only 
in  cases  where  the  cars  are,  at  the  very 
moment  of  the  injury,  being  actually  used 
in  moving  interstate  traffic,  but  to  cases 
where  the  injury  occurs  in  the  making  up 
of  the  train  for  the  purpose  of  moving  in- 
terstate traffic.  Mobile,  J.  &  K.  C.  R.  Co. 
V.  Bromberg,  37  So.  395,  141  Ala.  258. 

§  9.   Imports. 

See  post,  "Imports  or  Exports,"  §  37. 
•  A   state  can   not  levy  a  tax   upon  im- 
ported goods  while  in  the  hands  of  the 
importer,  in  original  cases,  unbroken  and 
unsealed.     Hinson  v.  Lott,  40  Ala.  123. 

When  a  commodity  has  passed  from  an 
importer's  hands,  into  the  hands  of  a  pur- 
chaser, it  ceases  to  be  an  import,  or  a 
part  of  foreign  commerce,  and  becomes 
subject  to  the  laws  of  the  state,  and  may 
be  taxed  for  state  purposes,  and  the  sale« 
regulated  by  the  state,  like  any  other 
property.  Mobile  v.  Waring,  41  Ala.  139, 
151. 

"After  the  import  shall  have  passed  out 
of  the  hands  of  the  importer,  whether  it 
remains  in  the  original  package  or  cask, 
or  be  broken  up,  it  becomes  mingled  witTi 
other  property  in  the  state,  and  is  subject 
to  its  laws."  Mobile  v.  Waring,  41  Ala. 
139,  152. 

To  entitle  an  import  to  exemption  from 
state  taxation,  it  must  be  in  the  hands  or* 
control  of  the  importer,  or  his  agent,  in 
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unbroken  packages,  or  in  the  condition 
imported.  If  he  breaks  up  the  packages, 
and  offers  the  contents  for  sale,  they  be- 
come liable,  even  in  his  hands,  to  state 
taxation.  If  he  sells  them  in  unbroken 
packages,  they  are  liable  to  state  taxation 
in  the  hands  of  the  purchaser.  Mobile  v. 
Waring,  41  Ala.  139,  152. 

Goods  purchased  from  an  importer 
after  they  have  been  brought  within  the 
jurisdiction  of  the  United  States,  but  be- 
fore they  have  been  delivered  at  the  port 
of  entry  and  before  duties  have  been  paid 
on  them,  and  which  are  transported  by 
the  purchaser  to  the  port  to  which  they 
were  consigned,  are  subject  to  taxation 
by  state  authority.  City  of  Mobile  v. 
Waring,  41  Ala.  139. 

The  restriction  on  the  state  to  tax 
goods  imported  from  a  foreign  country 
while  in  the  hands  of  the  importer,  un- 
broken and  unsealed,  does  not  extend  to 
goods  brought  from  other  states  of  the 
Union.     Hinson  v.  Lott,  40  Ala.  123. 

Const.  U.  S.,  art.  1,  §  10,  which  pro- 
hibits the  states  from  laying  any  imposts 
or  duties  on  imports,  does  not  deprive  the 
state  of  its  right  to  tax,  or  delegate  to  a 
municipal  corporation  the  power  to  tax, 
the  sale  of  articles  which  have  been 
brought  into  the  state  from  other  states, 
though  they  are  sold  by  the  importer  in 
the  form,  bulk,  and  packages  in  which 
they  are  imported.  Woodruff  v.  Parham, 
41  Ala.  334. 
§  10.  Transportation  of  Goods. 

A  contract,  for  the  transportation  of 
goods  from  one  state  to  another,  relates 
to  interstate  commerce,  and  is  subject  to 
federal  cognizance  and  regulation.  South- 
ern R.  Co.  V,  Harrison,  119  Ala.  539,  24 
So.  552,  43  L.  R.  A.  385;  Central,  etc.,  R. 
Co.  V.  Sims,  169  Ala.  295,  53  So.  826,  827. 
The  initial  carrier  of  an  interstate  ship- 
ment is  subject  to  federal  regulation,  and 
hence  may  not  limit  its  liability  to  loss  or 
damages  occurring  on  its  own  line,  but 
is  responsible  for  any  loss  or  injury 
caused  by  it  or  any  connecting  carrier. 
Atlantic  Coast  Line  R.  Co.  v.  Ward,  4 
Ala.  App.  374,  58  So.  677. 
§  11.  Sale  of  Goods. 
§  11  (1)  In  General. 

The  sale  of  brick  in  another  state,  to  be 
delivered  in  Alabama,  is  an  act  of  inter- 


state commerce,  which  is  not  affected  by 
laws  of  Alabama  requiring  foreign  cor- 
porations to  have  a  place  of  business  and 
an  agent  in  the  state  as  a  condition  prece- 
dent to  doing  business  therein.  Cook  v, 
Rome  Brick  Co.,  98  Ala.  409,  12  So.  918. 
A  sale  in  Alabama  of  books  and  ab- 
stract forms  situated  in  Georgia,  followed 
by  delivery  in  Alabama,  was  a  transac- 
tion of  interstate  commerce,  subject  to 
the  regulation  of  congress.  Culberson  v, 
American  Trust  &  Banking  Co.,  107  Ala. 
457,  19  So.  34.       • 

Code  1896,  §  5087,  prohibiting  the  so- 
liciting of  orders  for  spirituous,  vinous,  or 
malt  liquors  to  be  shipped  into  a  district 
in  which  the  sale  of  such  liquors  is  pro- 
hibited, in  so  far  as  it  purports  to  apply 
to  residents  of  other  states  soliciting  or- 
ders for  spirituous  liquors  to  be  trans- 
ported from  another  state  into  Alabama, 
is  violative  of  the  commerce  clause  of  the 
federal  constitution.  Moog  v.  State,  41 
So.  166,  145  Ala.  75. 

A  sale  of  machinery  to  be  removed 
from  another  state  and  delivered  in  this 
state  is  an  act  of  interstate  commerce,  to 
which  the  laws  of  Alabama  can  not  apply; 
but  a  contract  for  transporting  machinery 
from  another  state  and  furnishing  the  la- 
bor to  build  or  assemble  the  materials 
into  a  structure  in  this  state  is  not  the 
delivery  of  an  article  of  commerce  ex- 
empt from  local  regulations.  American 
Amusement  Co.  v.  East  Lake  Chutes  Co., 
174  Ala.  526,  56  So.  961. 

In  an  action  to  recover  the  purchase 
price  of  machinery,  a  plea  alleging  that 
the  cause  of  action  was  founded  upon 
business  done  by  plaintiff  in  the  state,  and 
that  at  the  time  the  business  was  done 
plaintiff  was  a  foreign  corporation,  and 
had  no  known  place  of  business  in  the 
state,  as  required  by  Const.,  art  14,  §  4, 
was  not  demurrable  on  the  ground  that 
it  showed  that  the  sale  constituted  inter- 
state commerce.  Keystone  Mfg.  Co.  v, 
Hampton,  37  So.  552,  141  Ala.  415. 

A  broker,  engaged  in  bujring  and  sell- 
ing cotton  for  future  delivery,  employed 
a  local  agent  to  take  orders  of  those  de- 
siring to  buy  or  sell  future  cotton  con- 
tracts, which  were  executed  by  the  broker 
at  the  New  York  or  New  Orleans  ex- 
change. The  customer,  at  the  time  of 
giving  the  order,  deposited  with  the  agent 
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money  as  margin  to  protect  the  broker 
against  loss  in  the  event  the  course  of 
the  market  was  adverse  to  the  customer. 
The  broker  furnished  the  customer  with 
a  memorandum  reserving  the  right  to 
close  the  transaction  when  the  margin 
deposited  was  exhausted,  and  to  settle  the 
contract  in  accordance  with  the  customs 
of  the  exchange  at  which  the  order  was 
placed.  The  order  of  the  customer  was 
transmitted  by  wire  by  the  agent  to  the 
broker's  office  in  New  York  or  New  Or 
leans,  where  it  was  executed.  Held,  that 
the  contracts  entered  into  by  the  broker 
with  his  customers  were  not  interstate 
commerce,  and  the  broker  was  properly 
chargeable  with  the  tax  imposed  by  Gen- 
Acts  1903,  p.  207,  imposing  a  tax  on  per- 
sons engaged  in  the  business  of  buying 
and  selling  futures  for  speculation.  Ware 
V.  Mobile  County,  41  So.  153,  146  Ala.  163; 
Ware  r.  State,  41  So.  156,  147  Ala.  698, 
affirmed  in  28  S.  Ct.  526,  209  U.  S.  405,  52 
L.  Ed.  855. 

A  shipment  of  cotton  in  discharge  of 
such  contract,  though  made  from  one 
state  to  another,  was  not  interstate  com- 
merce by  virtue  of  the  contract,  but  by 
the  subsequent  and  independent  act  of 
a  party  thereto;  and  the  fact  that  the  con- 
tracts were  sometimes  discharged  by  the 
delivery  of  cotton  did  not  relieve  the 
broker  of  the  liability  to  pay  the  tax  im- 
posed. Ware  v.  Mobile  County,  41  So. 
153,  146  Ala.  163;  Ware  v.  State,  41  So. 
156,  147  Ala.  698,  affirmed  in  28  S.  Ct. 
526,  209  U.  S.  405,  52   L.   Ed.  855. 

§  11  (2)  Delivery  on  Agents'  Ordersr— 
Distribution  from  Warehouse  or  by 
Local  Dealers. 

An  agent  of  a  foreign  stove  manufac- 
turer, having  no  place  of  business  in  the 
state,  who  takes  from  a  temporary  ware- 
house stoves  shipped  by  the  manufacturer 
from  its  home  office  after  its  acceptance 
of  orders  procured  by  its  salesmen  selling 
by  sample,  and  procuring  orders  and 
notes  for  the  price  and  transmitting  them 
to  the  home  office  for  approval,  and  who 
delivers  the  same  in  the  original  form  to 
the  buyers,  is  not  within  a  municipal  or- 
dinance imposing  a  license  on  agents  sell- 
ing stoves,  etc.;  he  being  engaged  in  in- 
terstate commerce.  Lee  v,  Intcndantand 
Town  Councilmen  of  La  Fayette,  45  So. 
294,  153  Ala.  675. 


An  employee  of  a  foreign  grocery  com- 
pany, who  simply  delivered  and  collected 
the  price  of  goods  for  which  orders  had 
been  theretofore  taken  by  salesmen  of 
the  grocery  company,  to  be  approved  by 
it,  and  which,  after  approval,  had  been 
shipped  in  packages  by  the  company,  con- 
signed to  itself,  was  engaged  in  interstate 
commerce,  and  not  subject  to  an  occupa- 
tion tax.  Crum  r.  Town  v,  Prattville,  46 
So.   750,   155  Ala.   154. 

§  IS.   Traffic  in  Original  Packages. 

§  IS  (1)   In  General. 

A  city  ordinance,  requiring  a  license  of 
each  person  or  firm  selling  beer  by  the 
barrel,  half  barrel,  or  quarter  barrel,  is 

not  repugnant  to  the  commerce  clause  of 
the  constitution  of  the  United  States,  as 
applied  to  an  individual  carrying  on  an 
independent  domestic  business  in  the  sale 
of  beer  by  the  barrel,  which  has  been 
brought  into  the  state  and  disposed  of  by 
him  in  the  original  packages.  City  of 
Mobile  V.  Phillips,  40  So.  826,  146  Ala. 
158,  affirmed  in  28  S.  Ct.  370,  208  U.  S. 
472,  52  L.  Ed.  578. 

What  Constitutes  an  Original  Package. 
— Where  bottles  of  liquor  are  placed  in  a 
wooden  box,  and  shipped  into  the  state 
to  be  sold  on  commission,  the  box  is  the 
original  package.  Keith  v.  State,  91  Ala. 
2,  8  So.  353,  10  L.  R.  A.  430,  cited  in  note 
in  397  L.  R.  A.,  N.  S.,  1054  followed.  Har- 
rison V,  State,  10  So.  30,  91  Ala.  62,  cited 
in  note  in  39  L.  R.  A.,  N.  S.,  1054. 

Where  the  boxes  are  furnished  by  the 
carrier,  and  fastened  to  the  car,  so  as  vir- 
tually to  become  a  part  thereof,  the  bot- 
tles separately  wrapped  and  directed  arc 
the  original  packages.  Keith  v,  Sute,  91 
Ala.  2,  8  So.  353,  10  L.  R.  A.  430,  cited  in 
note  in  39  L.  R.  A.,  N.  S.,  1054,  60  L.  R.  A. 
664. 

Where  several  bottles  of  liquor,  each 
bottle  separately  wrapped  in  paper,  la- 
beled "Original  Package,"  and  marked 
with  the  name  of  the  importer,  are  placed 
in  an  open  box,  and  shipped  therein  into 
the  state,  the  box  is  the  original  package. 
Keith  V.  State,  91  Ala.  2,  8  So.  353,  10  L. 
R.  A.  430,  cited  in  39  L.  R.  A.,  N.  S.,  1054. 

Where  a  nonresident  delivered  bottles 
of  liquor  to  a  carrier,  each  separately 
wrapped  and  labeled,  and  the  carrier,  with- 
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out  the  knowledge  of  consignor,  put  such 
bottles  into  boxes,  and  thus  transported 
them  into  Alabama,  the  bottles,  and  not 
the  boxes,  are  "original  packages/*  Tinker 
V.  State,  96  Ala.  115,  11  So.  383,  cited  in 
note  in  39  L.  R.  A..  N.  S..  1054. 

§  18  (S)    Division  of  Contentfl  of  Pack- 
age. 

Where  accused  ordered  four  quarts  of 
liquor  from  a  dealer  in  Tennessee,  two 
for  himself  and  two  for  another,  and  the 
liquor  was  received  in  one  box  by  ex- 
press, the  shipment  ceased  to  be  interstate 
commerce,  and  became  subject  to  the 
state  laws,  when  accused  removed  it  from 
the  box.  Vernon  v.  State,  50  So.  57,  161 
Ala.  83,  cited  in  note  in  23  L.  R.  A.,  N.  S., 
1020,  39  L.  R.  A.,  N.  S.,  1054. 

§  IS  (3)   Effect  of  Wilson  Act. 

On  the  passage  of  Act  Cong.  Aug.  8, 
1890,  providing  that  all  intoxicating  liq- 
uors transported  into  any  state,  or  re- 
maining therein  for  sale,  should,  upon  ar- 
rival, be  subject  to  the  police  laws  of  the 
state,  liquor  imported  before  passage  of 
the  act  became  subject  to  the  then-exist- 
ing laws.  Tinker  r.  State,  90  Ala.  638,  8 
So.  814. 

Act  Cong.  Aug.  8,  1890,  c.  728,  25  Stat. 
313  [U.  S.  Comp.  St.  1901,  p.  3177],  pro- 
vides that  all  intoxicating  liquors  trans- 
ported into  any  state  or  remaining  therein 
for  use.  consumption,  sale,  or  storage  shall 
on  arrival  be  subject  to  the  operation  of 
state  laws  enacted  in  the  exercise  of  the 
state's  police  power,  and  shall  not  be  ex- 
empt therefrom  by  reason  of  being  intro- 
duced therein  in  original  packages  or 
otherwise,  has  no  application  to  any  part 
of  a  transaction  for  the  sale  of  liquors  bv 
a  traveling  salesman  to  be  transported 
into  the  state  prior  to  the  completion  of 
the  transportation.  Moog  v.  State,  41  So. 
166,  145  Ala.  75. 

A  shipment  of  liquors  from  another 
state  into  Alabama  is,  in  view  of  U.  S. 
Comp.  St.  1901,  p.  3177  (the  Wilson  Act), 
under  the  protection  of  the  interstate 
commerce  law  only  up  to  the  time  of  the 
delivery  at  the  point  of  destination  to  the 
consignee,  and  thereafter  the  liquor  is 
subject  to  the  state  law?;  and  where  liquor 
has  been  delivered  to  the  agent  of  the 
buyer  in  Alabama  authorized  by  the  buyer 


to  receive  the  same  at  the  point  of  de- 
livery, the  liquor  is  subject  to  the  state 
prohibition  laws.  Priest  v.  State,  5  Ala. 
App.  171,  59  So.  318. 

Act  Aug.  25,  1909  (Acts  1909,  p.  86), 
§  23,  makes  it  unlawful  for  any  person 
to  receive  for  storage,  distribution,  or  on 
consignment  prohibited  liquors  and  bever- 
ages, or  to  maintain  any  place  for  such 
purposes.  The  Wilson  act  (Act  Cong. 
Aug.  8,  1890,  c.  728,  26  Stat.  313  [U.  S. 
Comp.  St.  1901,  p.  3177])  provides  that  all 
intoxicating  liquors  transported  into  any 
state  or  remaining  for  use,  sale,  or  stor- 
age therein,  shall  upon  arrival  in  such 
state  be  subject  to  the  operation  of  state 
laws.  The  claimant  of  beer  whfch  had 
been  seized  under  a  search  warrant  in  pro- 
ceeding by  the  state,  was  the  agent  of 
shippers  retaining  the  jus  disponendi,  and 
had  received  the  beer  as  ordered  through 
him  by  purchasers  to  whom  he  was  to 
deliver  it.  Held,  that  the  keeping  of  the 
beer  in  storage  after  arrival  was  an  in- 
terruption of  its  course  of  shipment,  and 
made  it  subject  to  the  state  laws.  Toole 
V.  State,  170  Ala.  41,  54  So.  195. 

§  13.   Insurance. 

"Foreign  insurance  companies  are  not 
engaged  in  interstate  commerce  *  *  *.  As 
said  by  the  supreme  court  of  the  United 
States  in  Paul  z\  Virginia,  8  Wall.  168,  19 
L.  Ed.  357:  'The  policies  are  simple  con- 
tracts of  indemnity  against  loss  by  fire, 
entered  into  between  the  corporation  and 
the  assured,  for  consideration  paid  by  the 
latter.  These  contracts  are  not  articles 
of  commerce  in  any  proper  meaning  of 
the  word.  They  are  not  subjects  of  trade 
and  barter,  offered  in  the  market  as  some- 
thing having  an  existence  and  value  inde- 
pendent of  the  parties  to  them.  They  are 
not  commodities  to  be  shipped  or  for- 
warded from  one  state  to  another  and 
then  put  up  for  sale.  They  are  like  other 
personal  contracts  between  parties,  which 
are  completed  by  their  signatures  and  the 
transfer  of  the  consideration.  Such  con- 
tracts are  not  interstate  transactions, 
though  the  parties  may  be  domiciled  in 
different  states.' "  Continental  Ins.  Co.  v, 
Parkes,  142  Ala.  650,  39  So.  204,  207. 

§  14.   Foreign  Corporations. 

See  the  title  CORPORATIONS. 
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III.     MEANS     AND     METHODS     OF 
REGULATION. 

§  15.    Nature  and  Scope  in  GeneraL 

The  requisition  which  the  statute  of 
February  15,  1854,  "to  provide  for  the 
registration  of  steamboat  owners,"  makes 
on  the  owners  of  steamboats,  is  not  a  tax, 
duty,  impost,  or  toll,  within  the  ordinance 
of  1819,  by  which  Alabama  accepted  the 
conditions  of  the  act  of  congress  ad- 
mitting her  into  the  Union,  and  declared 
"that  all  navigable  waters  within  this  state 
shall  forever  remain  public  highways, 
free  to  the  citizens  of  this  state  and  of 
the  United  States,  without  any  tax  duty, 
impost,  or  toll  therefor  imposed  by  this 
state."  Pilotage  ComYs  r.  The  Cuba,  28 
Ala.  185. 

The  laws  of  the  United  States  regulat- 
ing the  coasting  trade  do  not  confer  rights, 
in  the  proper  sense  of  that  term,  but  rather 
impose  restrictions,  on  the  trade;  and  the 
additional  requisition  of  this  state  statute, 
as  it  does  not  obstruct  or  dispense  with 
any  of  the  requisitions  of  the  acts  of  con- 
gress, can  not  be  said  to  be  in  conflict 
with  them.  Pilotage  Com'rs  v.  The  Cuba, 
28  Ala.  185. 

This  act  is  not  a  regulation  of  com- 
merce, within  the  constitutional  grant  of 
that  power  to  congress.  Pilotage  Com*rs 
V,  The  Cuba,  28  Ala.  185. 

§  16.    Grants  of  Monopolies  and  Special 
Privileges. 

The  interstate  commerce  law  is  not 
violated  by  Act  March  4,  1903,  p.  167, 
securing  to  the  successful  bidder  the  ex- 
clusive right  to  supply  to  the  public  free 
schools  and  the  patrons  thereof  the  books 
adopted  by  the  school  board  commission. 
Dickinson  r.  Cunningham,  37  So.  345,  140 
Ala.  527. 

§  17.   Preferences  and  Discriminations. 

See  post,  "Prohibitory  Acts  and  Ordi- 
nances," §  18;  "Property  Employed  in 
Commerce  in  General,"  §  34. 

§  18.   Prohibitory  Acts  and  Ordinances. 

Prohibition  of  Sale  of  Intoxicating  Liq- 
uors.— The  fourth  section  of  the  act  "to 
incorporate  the  Southern  University  of 
Greensboro"  (Session  Acts  of  1855-6,  p. 
221)  which  prohibits  the  sale  of  any  kind 
of  spirituous  or  intoxicating  liquors 
within   five   miles   of   Greensboro,   is   not 


violative  of  any  provision  of  the  state  con- 
stitution.   Dorman  v.  State,  34  Ala.  216. 

The  constitutionality  of  a  statute  pro- 
hibiting the  sale  of  intoxicating  liquors 
within  five  miles  of  the  seat  of  a  certain 
university  can  not  be  attacked  on  the 
ground  that  it  is  in  conflict  with  the  laws 
of  congress  authorizing  the  importation 
of  liquors  in  certain  quantities,  and  the 
sale  of  them  in  the  original  casks  or  pack- 
ages, where  the  objector  has  not  shown 
himself  to  be  an  importer.  Dorman  v. 
State,  34  Ala.  216. 

The  proviso  in  the  act  of  February  23, 
1881,  prohibiting  the  sale  of  liquor,  ex- 
cept wine  raised  from  grapes  grown  in 
Alabama,  being  a  discrimination  against 
foreign  wines,  is  unconstitutional.  Mc- 
Creary  v.  State,  73  Ala.  480. 

The  act  of  March  1,  1881,  which  prohib- 
its the  sale  of  intoxicating  liquors,  but 
provides  that  it  shall  not  prevent  the  sale 
of  domestic  wines  manufactured  from 
grapes  grown  in  the  state,  though  per- 
haps invalid  in  its  proviso  in  unconstitu- 
tionally discriminating  against  other 
states,  held  valid  in  its  prohibitory  sec- 
tion.   Powell  V.  State,  69  Ala.  10. 

Prohibition  of  Taking  or  Transporting 
Ojrsters.— Act  Feb.  18,  1891,  entitled  "An 
act  to  regulate  the  planting  and  taking  of 
oysters  in  the  waters  of  this  state,'*  which 
makes  it  unlawful  for  any  person  not  a 
resident  of  the  state  to  take  or  transport 
oysters  from,  in,  or  through  any  of  the 
waters  of  the  state,  or  for  any  person, 
whether  a  citizen  of  this  state  or  of  any 
other  state  or  country,  "to  ship  beyond 
the  limits  of  this  state  any  oysters  taken 
from  the  waters  of  this  state  while  the 
same  are  in  the  shells,"  etc.,  is  not  in  con- 
travention of  Const.  U.  S.,  art.  1,  §  8, 
subd.  3,  as  a  regulation  of  interstate  com- 
merce. State  V.  Harrub,  95  Ala.  176,  10 
So.  752.  15  L.  R.  A.  761. 

Prohibition  of  Gambling.— Act  Feb.  26, 
1889  (Acts  1888-89,  p.  45),  prohibiting  the 
selling  of  any  "pool,  or  the  doing  of  any 
act  whereby  money  may  be  won  or  lost 
on  a  horse  race  or  other  contest  not  oc- 
curring in  the  state,  and  forbidding  any 
person  in  the  state  to  act  as  agent  in 
placing  outside  the  state  any  pool  or 
other  device  or  wager,  or  to  do  anything 
in  the  state  to  aid  any  person  in  entering 
into  any  transaction  whereby  he  may  win 
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or  lose  money  on  a  horse  race  or  other 
contest  outside  the  state,  is  not  an  inter- 
ference with  interstate  commerce.  State 
V.  Stripling,  21  So.  409,  113  Ala.  120,  36 
L.  R.  A.  81. 

No  state  can  exclude  a  foreign  tele- 
graph company  from  doing  boainess 
within  its  boundaries.  American  Union 
Tel.  Co.  V.  Western  Union  Tel.  Co.,  67 
Ala.  26. 

§  19.   Regulation  of  Conduct  of  Business. 


§80. 


Railroads. 


The  provision  of  Act  Cong.  March  2, 
1893,  c.  196,  27  Stat.  531  [U.  S.  Comp.  St. 
1901,  p.  3174],  that  a  common  carrier  en- 
gaged in  interstate  commerce,  which  fails 
to  equip  its  cars  with  automatic  couplers, 
as  required  therein,  shall  not  avail  itself, 
against  an  employee  injured  by  such  fail- 
ure, of  the  doctrine  of  assumption  of  risk, 
is  within  the  power  of  congress.  Kansas 
City,  M.  &  B.  R.  Co.  v,  Flippo,  35  So.  457, 
138  Ala.  487.  See  the  titles  MASTER 
AND  SERfVANT;  RAILROADS. 

§  SI.  Telegraphs  and  Telephones. 

The  constitutional  provision  that  no 
foreign  corporation  shall  do  business  in 
the  state,  unless  having  a  known  place  of 
business  and  an  authorized  agent  therein, 
does  not  violate  the  federal  constitutional 
provision  giving  congress  power  to  regu- 
late commerce;  and  a  home  telegraph 
company  will  not  be  restrained  from  im- 
peding and  obstructing  a  foreign  com- 
pany in  running  its  lines,  where  the  latter 
fails  to  show  that  it  has  such  place  and 
agent.  American  Union  Tel.  Co.  v.  West- 
ern Union  Tel.  Co.,  67  Ala.  26,  cited  in 
note  in  24  L.  R.  A.  161,  311. 

§  88. Manufacture  and  Sale  of  Goods. 

Intoxicating  Liquors. — ^The  dispensary 
law  (Acts  1898-99,  p.  108)  provides  that 
governmental  subdivisions  of  the  state 
may  engage  in  the  sale  of  liquor,  and  sec- 
tion ten  declares  that  no  liquor  shall  be 
sold  in  any  county  of  the  state  in  which  a 
dispensary  is  authorized  to  be  located, 
save  that  any  manufacturer  of  liquor  may 
sell  the  same  by  wholesale  <o  dispensers 
or  to  liquor  dealers  who  may  be  author- 
ized to  sell  such  liquors.  Held,  that  sec- 
tion ten  was  not  unconstitutional  on  the 
ground  that  it  encroached  on  the  power 
of   congress   to    regulate   interstate   com- 


merce, in  ^hat  it  prevented  persons  resid- 
ing out  of  the  state  making  sales  in  a  dis- 
pensary district,  since  the  provision  ap- 
plies solely  to  sales  within  dispensary 
districts.  Sheppard  r.  Dowling,  28  So. 
791,  127  Ala.  1. 

§  88.  Transportation  of  Property. 

Act  Feb.  28,  1907  (Acts  1907,  p.  225), 
imposing  a  penalty  on  railroad  companies 
for  failure  to  deliver  freight  cars  to  pro- 
spective shippers  within  a  specified  time 
after  demand,  is  violative  of  Const.  U. 
S.,  art.  1,  §  8,  providing  that  congress 
shall  have  the  power  to  regulate  com- 
merce among  the  several  states,  in  so  far 
as  it  may  affect  cars  which  may  be  needed 
in  interstate  commerce  or  may  be  used 
therein,  so  that  they  can  not  be  supplied. 
Central,  etc.,  R.  Co.  v.  Groesbeck,  175 
Ala.  189,  57  So.  380. 

§  84.   Licenses  and  Privilege  Taxes. 

§  85. Mercantile  Business  in  GeneraL 

A  nonresident  corporation,  engaged  in 
enlarging  photographs  and  in  the  manu- 
facture of  picture  frames,  solicited  orders 
by  agents  traveling  in  the  state,  which 
orders  stated  that  the  customer  thereby 
ordered  a  portrait,  unframed,  and  that  it 
was  also  understood  that  the  portrait  was 
to  be  delivered  in  an  appropriate  frame, 
which  the  customer  was  entitled  to  ac- 
cept at  factory  price.  Attached  to  the 
order  was  an  agreement  to  deliver  the 
portrait  unframed,  and  reciting  that  all 
portraits  were  delivered  in  appropriate 
frames,  which  the  contract  entitled  the 
customer  to  accept  at  factory  price.  Held, 
that  the  sale  of  the  frames  for  the  pic- 
tures was  made  and  completed  in  the  state 
after  the  frames  came  into  the  state,  and 
was  not  interstate,  but  intrastate,  com- 
merce, and  hence  the  sale  thereof  is  sub- 
ject to  Act  March  7,  1907,  §  17  (Acts  1907, 
p.  469),  imposing  on  any  person  selling 
picture  frames  a  license  tax  of  $25  for 
each  county  in  which  business  is  done. 
Dozier  v.  State,  46  So.  9,  154  Ala.  83,  judg- 
ment reversed  in  30  S.  Ct.  649,  218  U.  S. 
124,  54  L.  Ed.  965. 

§  26. Brokers  and  Factors. 

A  municipal  license  tax,  imposed  on 
brokers  selling  merchandise  by  sample 
for  nonresident  principals  exclusively,  is 
unconstitutional,  as  a  regulation    of     in- 
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terstate  commerce.  Stratford  v.  City 
Council  of  Montgomery,  110  Ala.  619,  20 
So.  127,  cited  in  note  in  60  L.  R.  A.  692. 

§  27.  — ^  Commercial  Agents. 

The  revenue  law,  which  imposes  a  li- 
cense tax  on  "itinerant  dealers  in  fruit 
trees,  vines,"  etc.  (Sess.  Acts  1886-87,  p. 
36,  §  5,  subd.  10),  so  far  as  it  applies  to 
a  foreign  traveling  agent  selling  goods 
only  by  sample  for  his  principal,  who  re- 
sides in  another  state,  is  an  attempted 
regulation  of  interstate  commerce.  State 
V.  Agee.  83  Ala.  110,  3  So.  856,  cited  in 
note  in  14  L.  R.  A.  98,  19  L.  R.  A.,  N.  S., 
306,  60  L.  R.  A.  692. 

§  t8.  Canvassers  and  Solicitors. 

Code  1907,  §  2361,  subd.  58,  imposing  a 
license  tax  on  persons  engaged  in  the 
business  of  selling  lightning  rods,  held  in- 
applicable to  transactions  in  interstate 
commerce.  Ex  parte  State  (Ala.),  61  So. 
901. 

Where  a  foreign  corporation,  without 
office  or  place  of  business  in  the  state, 
employed  agents  soliciting  orders  in  the 
Ftate  for  lightning  rods  for  future  de- 
livery, according  to  sample  rods  exhibited 
when  orders  were  solicited,  and  the  rods 
ordered  were  crated  and  shipped  from  the 
place  of  business  of  the  corporation  in 
the  sister  state  to  the  nearest  railway 
point  of  the  buyers,  consigned  to  the  cor- 
poration, and  its  agents  made  deliveries, 
the  transaction  was  "interstate  com- 
merce," and  not  within  Code  1907,  §  2361, 
subd.  58,  imposing  licenses  on  persons  en- 
gaging in  the  business  of  selling  or  de- 
livering lightning  rods.  Clark  z'.  State,  4 
Ala.  App.  202,  59  So.  236. 
Such  statute  will  be  construed  to  apply 
to  intrastate  commerce  only;  and  a  charge 
of  a  violation  can  not  be  supported  by 
proof  of  transactions  involving  interstate 
commerce.  Clark  v.  State,  4  Ala.  App. 
202,  59   So.  236. 

Where  a  foreign  corporation,  manufac- 
turing and  selling'  sewing  machines,  had 
no  place  of  business  in  the  state,  but 
transacted  business  by  soliciting  agents, 
and  by  shipping  machines  to  agents,  who 
delivered  them  to  the  buyers,  it  was  en- 
gaged in  interstate  commerce,  and  a  de- 
livery agent  was  not  subject  to  Code  1907, 
§  2361,  subd.  58,  imposing  an  annual  li- 
cense tax  on  persons  selling  or  deliver- 


iflg  sewing  machines.      Miller     r.     State 
(Ala.),  62   So.  307. 

§  29. Hawkers  and  Peddlers. 

A  law  imposing  a  license  tax  on  ped- 
dlers, so  far  as  it  applies  to  a  foreign 
traveling  agent,  who  goes  from  house  to 
house,  and  sells  goods  by  sample  for  his 
principal,  also  residing  in  another  state, 
is  a  regfulation  of  interstate  commerce, 
and  unconstitutional.  Ex  parte  Murray, 
93  Ala.  78,  8  So.  868,  cited  in  note  in  14 
L.  R.  A.  98,  19  L.  R.  A.,  N.  S.,  309,  60  L. 
R.  A.  692. 

A  statute  of  a  state  which  requires  the 
payment  of  a  license  tax  from  persons 
who  deal  in  the  sale  of  goods,  wares,  and 
merchandise  which  are  not  the  growth, 
produce,  or  manufacture  of  the  state,  by 
going  from  place  to  place  to  sell  the  same 
in  the  state,  and  requires  no  such  license 
tax  from  persons  selling  in  a  similar  way' 
goods  which  are  the  growth,  produce,  or 
manufacture  of  the  state,  is  in  conflict 
with  the  power  vested  in  congress  to  regu- 
late commerce  with  foreign  nations  and 
among  the  several  states.  Vines  v.  State, 
67  Ala.  73,  cited  in  note  in  60  L.  R.  A. 
692,  in  effect  overruling  Sergant  v.  State, 
51  Ala.  52,  cited  in  note  in  19  L.  R.  A., 
N.  S.,  298,  60  L.  R.  A.  692. 

Code  1876,  §  494,  subd.  8,  that  a  ped- 
dler's ''license  shall  entitle  him  to  peddle 
only  in  the  county  where  it  is  taken  out, 
but  this  shall  not  apply  to  any  articles 
produced  or  manufactured  in  this  state," 
held  to  contravene  the  constitutional  in- 
hibition of  discrimination  in  exercise  of 
the  taxing  or  police  power  as  against 
other  states.  Vines  r.  State,  67  Ala.  73, 
cited  in  note  in  19  L.  R.  A.,  N.  S.,  299, 
in  effect  overruling  Seymour  v.  State,  51 
Ala.  52. 

§  30.  Persons  Who  Induce  Laborers 

to  Leave  the  State. 

The  act  of  January  22,  1879,  requiring 
the  payment  of  a  license  tax  by  persons 
who  induce  laborers  to  leave  the  state  un- 
der contracts  of  employment,  is  void. 
Joseph  V.  Randolph,  71  Ala.  499,  cited  in 
note  in  60  L.  R.  A.  668. 

The  right  of  every  citizen,  or  person 
to  enjoy  free  egress  from,  or  transit 
through  the  state,  is  an  undoubted  con- 
stitutional right.  The  framers  of  the  fed- 
eral constitution  clearly  intended  thatpcr- 
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sonal  intercourse  between  the  states 
should  be,  so  far  as  practicable,  as  free 
as  the  transit  of  the  ocean,  and  as  un- 
embarrassed as  the  commerce  of  the  pub- 
lic seas.  It  must,  therefore,  remain  un- 
fettered and  free,  subject  only  to  such 
legislative  regulation  as  may  be  imposed 
by  the  exercise  of  the  police  power  of  the 
states,  or  as  it  may  be  remotttly  affected 
by  the  legitimate  exercise  of  the  power  of 
state  taxation.  Joseph  v.  Randolph,  71 
Ala.  499,  506. 

§  81.  Corporate  Franchises  and  Privi- 
leges. 

Foreign  corporations  may  engage  in 
transactions  in  the  state  which  involve 
only  interstate  commerce  without  obtain- 
ing the  permit  required  by  Code  1907, 
§§  3642  and  3653,  which  are  predicated 
upon  Const.  1901,  §  232,  providing  that  no 
foreign  corporation  shall  do  business  in 
the  state  without  a  license.  Ewart  Lum- 
ber Co.  V.  American  Cement,  etc.,  Co. 
(.A.la.),  62  So.  560. 

Tax  Based  on  Amount  of  Capital  Em- 
ployed in  State. — Act  March  7,  1907,  p. 
418,  §  1  (Code  1907,  §  2391),  requiring  a 
foreign  corporation  to  pay  an  annual 
franchise  tax  for  use  of  the  state,  based 
on  the  amount  of  capital  employed 
therein,  is  not  invalid  as  interfering  with 
interstate  commerce.  Southern  Ry.  Co.  f. 
Greene,  49  So.  404,  160  Ala.  396,  judg- 
ment reversed  in  30  S.  Ct.  287,  216  U.  S. 
400.  54  L.  Ed.  536;  Central  of  Georgia  Ry. 
Co.  V,  Gaston,  49  So.  412,  160  Ala.  671, 
judgment  reversed  in  30  S.  Ct.  291,  216 
U.  S.  418,  54  L.  Ed.  542;  Warfield  v, 
Gaston,  49  So.  412,  161  Ala.  672; 
Louisville  &  N^.  R.  Co.  v.  Same,  49  So. 
412,  161  Ala..  668,  judgment  reversed  in  30 
S.  Ct  291,  216  U.  S.  418,  54  L.  Ed.  542. 

A  license  tax  on  telegraph  companies, 
having  an  agent  within  the  state,  though 
receiving  and  transmitting  messages  from 
and  to  other  states,  is  not  an  unconstitu- 
tional regulation  of  interstate  commerce. 
City  of  Mobile  v.  Leloup,  76  Ala.  401,  cited 
in  note  in' 24  L.  R.  A.  311. 

A  city  ordinance  requiring  telegraph 
companies  engaged  in  business  within  the 
state  in  which  such  city  is  located,  and 
which  have  a  place  of  business  in  such 
city,  to  pay  a  license  tax,  is  valid,  in  that 
it  can  be  enforced  without  Interfering  with 
3  Ala  Dig— 11 


or  violating  any  rights  such  companies 
may  have  under  the  interstate  commerce 
law.  Moore  v.  City  of  Eufaula,  97  Ala. 
670,  11  So.  921,  cited  in  note  in  24  L.  R. 
A.  162,  60  L.  R.  A.  669,  687. 

The  imposition  by  a  city,  of  a  license 
tax,  on  railroad  companies  whose  lines 
extend  through  it,  and  which  have. places 
of  business  therein,  is  not  an  interference 
with  interstate  commerce.  City  of  Annis- 
ton  V.  Southern  Ry.  Co.,  20  So.  915,  112 
Ala.  557,  cited  in  note  in  60  L.  R.  A.  687; 
Alabama  G.  S.  R.  Co.  v.  City  of  Bessemer, 
21  So.  64,  113  Ala.  668,  cited  in  note  in 
60  L.  R.  A.  687. 

A  city  ordinance  imposing  a  privilege 
tax  on  a  railroad  company  running  cars 
through  the  city,  for  the  business  of  trans- 
porting freight  or  passengers  between  the 
city  and  other  points  in  the  state,  does 
not  interfere  with  interstate  commerce. 
Nashville,  C.  &  St.  L.  Ry.  Co.  v,  Ala- 
bama City,  32  So.  731,  134  Ala.  414,  cited 
in  note  in  60  L.  R.  A.  671,  687. 

Ordinance  Requiring  Express  and  Rail- 
road Companies  to  Pay   License     Fee.— 

The  ordinance  of  the  city  of  Mobile 
passed  March  2,  1866,  providing  that  every 
express  or  railroad  company  doing  busi- 
ness within  the  city,  and  whose  business 
extends  beyond  the  state,  must  pay  a  li- 
cense fee,  under  penalty,  etc.,  does  not 
conflict  with  the  constitution  of  the 
United  States.  Osborne  v.  City  of  Mo- 
bile, 44  Ala.  493,  cited  in  note  in  60  L.  R. 
A.  688. 

Neither  is  it  a  tax  "to  regulate  com- 
merce," which  is  prohibited  to  the  states. 
To  regulate  commerce  is  to  prescribe  a 
rule  by  which  it  is  to  be  governed.  The 
express  company  can  conduct  its  business 
as  it  pleases,  and  charge  what  rate  of  fees 
for  transportation  it  pleases.  Express 
companies  are  common  carriers,  and  this 
ordinance  does  not  interfere  with  their 
duties  as  such  in  the  slightest.  It  is  sim- 
ply a  tax  for  a  license  to  do  business  in 
Mobile.  Osborne  v.  City  ot  Mobile,  44 
Ala.  493. 

The  city  ordinance  of  Mobile  of  1866 
requiring,  any  express  company  whose 
business  extends  out  of  the  state  to  pay 
an  annual  license  of  $500,  "if  within  the 
limits  of  the  state,  $100,"  and  "if  within 
the  limits  of  the  city  of  Mobile,  $50,"  is 
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constitutional  and  valid.  Southern  Exp. 
Co.  V.  City  of  Mobile,  49  Ala.  404,  cited  in 
note  in  60  L.  R.  A.  688. 

§  32.  Corporate  Receipts,  Earnings, 

and  Dividends. 

Sess.  Acts  1884-85,  p.  10,  §  6,  subd.  6, 
providing  for  a  tax  on  the  gross  receipts 
of  a  telegraph  company  "derived  from 
business  done  by  it  in  this  state,"  is  not 
an  interference  with  interstate  commerce, 
though  it  includes  receipts  on  messages 
sent  to  or  from  places  beyond  the  limits 
of  the  state.  Western  Union  Tel.  Co.  v. 
State  Board  of  Assessment,  80  Ala.  273, 
cited  in  note  in  60  L.  R.  A.  645,  669,  674, 
reversed  in  132  U.  S.  472,  10  Sup.  Ct.  161, 
cited  in  note  in  24  L.  R.  A.  162,  60  L.  R. 
A.  645,  669,  674. 
§  33.  Taxation  of  Property. 
§  34.  Property  Employed  in  Com- 
merce in  General. 

Tax  discrimination  against  the  products 
and  manufactures  of  other  states  is  pro- 
hibited by  the  commerce  clause.  Vines  v. 
State,  67  Ala.  73. 

General  Acts  1911,  pp.  458,  466,  known 
as  the  Alabama  oyster  commission  law, 
the  purpose  of  which  is  expressed  in  its 
title  as  an  act  for  the  preservation,  pro- 
tection, and  improvement  of  the  oyster 
reefs  and  beds  in  Alabama,  in  imposing  a 
tax  of  three  cents  per  barrel  on  oysters 
canned  or  sold  in  and  from  this  slate,  and 
on  all  oysters  taken  from  the  public  reefs 
or  private  bedding  grounds  for  packing 
or  sale,  refers  only  to  oysters  taken  in 
waters  within  the  jurisdiction  of  thts  state; 
and  hence  is  not  invalid  as  an  interference 
with  interstate  commerce.  State  v. 
Parker,  5  Ala.  App.  231,  59  So.  741. 

Acts  1911,  p.  466,  §  9,  which  is  for  the 
protection  of  oysters,  and  imposes  a  tax 
upon  all  oysters  canned,  packed,  shipped, 
or  sold  in  and  from  the  state,  is  not  in- 
valid as  an  interference  with  interstate 
commerce;  property  brought  from  with- 
out the  state  being  subject  .to  taxation 
when  it  comes  to  rest  in  the  state.  Man- 
geldorf  r.  State  (Ala.),  62  So.  373. 

§  85. Means  and  InstnimentaUties  of 

Commerce. 

That  a  toll  bridge  is  part  of  a  structure 
which  carries  trains  engaged  in  interstate 
commerce  does  not  prevent  its  taxation. 


Southern  Ry.  Co.  v,  Mitchell,  37  So.  85, 
139  Ala.  629. 

The  fact  that  a  tugboat  is  a  seagoing 
vessel  propelled  by  steam,  and  registered 
at  the  port  of  the  owner's  domicile,  does 
not  prevent  its  taxation  in  this  state  when 
its  business  is  wholly  within  the  state  and 
it  is  here  indefinitely.  National  Dredging 
Co.  V.  State,  99  Ala.  462,  12  So.  720,  cited 
in  note  in  60  L.  R.  A.  655. 

A  state  may  lawfully  levy  a  tax  on 
steamboats  and  other  vessels  plying  ex- 
clusively in  its  own  waters  and  owned  by 
its  own  citizens,  although  enrolled  and 
licensed  as  coasting  vessels  under  the  laws 
of  the  United  States.  Lott  r.  Mobile 
Trade  Co.,  43  Ala.  578,  cited  in  note  in  60 
L.  R.  A.  654. 

The  city  of  Mobile,  under  its  charter 
authority  to  tax  real  and  personal  prop- 
erty within  the  city,  may  lawfully  assess 
a  steamboat  plying  on  the  Alabama  river, 
if  owned  by  citizens  of  the  state  resident 
in  Mobile,  though  it  is  registered  and  en- 
rolled as  a  coasting  vessel  under  the  laws 
of  the  United  States.  Battle  v.  Corpora- 
tion of  Mobile,  9  Ala.  234. 

The  city  of  Mobile,  under  its  charter 
authority  to  tax  real  and  personal  prop- 
erty within  the  city,  may  lawfully  assess 
a  steamboat  plying  on  the  Alabama  river, 
though  it  is  registered  and  enrolled  as  a 
coasting  vessel  under  the  laws  of  the 
United  States,  and  the  owner  of  the  boat 
IS  a  citizen  of  another  state,  if  resident  in 
Mobile  during  the  business  season.  That 
the  boat  may  be  assessed  and  taxes  paid 
in  the  state  of  which  the  owner  is  a  citi- 
zen is  immaterial.  Battle  v.  Corporation 
of  Mobile,  9  Ala.  234. 
§  36.  Duties,  Imposts,  and  Excises. 
§  37. Imports  or  Exports. 

See  ante,  ''Imports,''  §  9. 

The  license  tax  levied  by  Mobile  upon 
an  express  company  for  the  privilege  to 
carry  on  its  business  in  that  city  is  no  ex- 
port or  import  duty,  either  upon  foreign 
trade  or  the  trade  between  the  states  of 
the  Union.  These  terms  have  been  too 
clearly  and  repeatedly  defined  to  allow 
any  doubt  of  their  signification  now.  This 
is  a  tax  for  a  "license  to  do  business"  by 
the  express  company  within  the  limits  of 
the  city.  It  has  nothing  to  do  with  the 
character  of  the   goods  and  merchandise 
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that  the  company  may  transport,  or 
whether  they  may  or  may  not  transport 
any  goods  or  merchandise  at  all.  An  im- 
port or  export  duty  or  tax  is  a  tax  levied 
directly  upon  the  article  imported  or  ex- 
ported; that  is,  brought  into  the  state  oi 
carried  out  of  it.  Osborne  v.  City  of  Mo- 
bile. 44  Ala.  403. 

§  88. Tonnage. 

The  provision  of  the  federal  constitu- 
tion (art.  1,  §  10)  which  prohibits  a  state 
to  lay  any  duty  of  tonnage  applies  to 
vessels  licensed  in  the  coasting  trade,  and 
which  are  exclusively  engaged  in  towing 
vessels  and  transporting  cargoes  from  ves- 
sels engaged  in  foreign  commerce  which 
are  bound  for  the  port  of  Mobile,  and  are 
under  the  necessity  of  forwarding  their 
cargoes  by  such  vessels  from  their  an- 
chorage in  the  Bay  of  Mobile,  and  which 
receive  their  return  cargoes  from  such 
vessels.     Lott  v.   Morgan,  41   Ala.   246. 

The  tax  upon  steamboats,  imposed  by 
the  revenue  law  (§  2,  subd.  12),  to  be 
assessed  and  collected  in  the  same  way  as 
other  taxes,  and  by  the  same  officers,  held 
a  tax  upon  such  vessels  as  property,  and 
not  a  "duty  of  tonnage,"  within  the  pro- 
hibition of  the  constitution  of  the  United 
States  (art.  1,  §  10),  that  "no  state  shall, 
without  the  consent  of  congress,  lay  any 
duty  of  tonnage;"  although  such  tax  was 
assessed  at  a  certain  amount  per  ton,  of 
the  registered  tonnage,  and  upon  vessels 
which,  though  plying  only  within  the 
waters  of  the  state,  were  registered  and 
licensed  under  the  laws  of  the  United 
States.  Lott  v.  Mobile  Trade  Co.,  43  Ala. 
578;  Lott  i\  Cox,  43  Ala.  697. 

The  tonnage  duty  levied  on  vessels  en- 
tering the  port  of  Mobile,  as  prescribed 
by  Act  1822,  §  9,  providing  for  the  gov- 
ernment of  the  port  and  harbor  of  Mo- 
bile, was  an  infraction  of  Const.  U.  S.,  art. 
1,  §  10,  prohibiting  states  from  laying  du- 


ties on  imports  or  exports.     Sheffield  i\ 
Parsons,  3  Stew.  &  P.  302. 

The  act  of  February  22,  1866,  imposing 
a  tax  on  all  steamboats,  etc.,  plying  in  the 
navigable  waters  of  the  state  at  the  rate 
of  $1  per  ton  of  the  registered  tonnage  is 
a  tonnage  duty,  even  when  applied  to  ves- 
sels licensed  in  the  coasting  trade  or  en- 
gaged in  the  tonnage  and  lighterage  busi- 
ness in  the  Bay  of  Mobile.  Lott  v.  Mor- 
gan, 41  Ala.  246. 

§  39.  Harbor  Masters'  and  Port  Wardens' 
Fees. 

The  harbor  masters'  and  port  wardens* 
fees  specified  in  the  Mobile  ordinance  of 
1870  are  only  to  be  paid  when  the  services 
become  necessary,  and  are  actually  of- 
fered to  be  rendered.  Accordingly,  the 
Alabama  act  of  1870,  authorizing  such  or- 
dinance, is  not  an  unconstitutional  re- 
striction upon  commerce.  Harbor  Mas- 
ter V.  Southerland,  47  Ala.  511. 

§  40.   Requiring  Transfer  of  Vessel  to  Be 
Recorded. 

Act  Cong.  July  29,  1850,  requiring  the 
transfer  of  a  vessel  to  be  recorded  in  the 
office  of  collector  of  customs  where  the 
vessel  is  registered  or  enrolled,  is  within 
the  power  conferred  by  the  federal  con- 
stitution upon  congress  to  regulate  com- 
merce. Foster  v.  Chamberlain,  41  Ala. 
158. 

§  41.  Creation  of  or  Exemption  from  Civil 
Liabilities  or  Remedies. 

Code  1896,  §  1066,  imposing  a  penalty 
on  a  mortgagee  whose  mortgage  has  been 
satisfied  for  failure  to  enter  satisfaction 
of  record  after  being  requested  to  do  so, 
does  not  interfere  with  interstate  com- 
merce in  its  application  to  nonresident 
mortgagees.  George  F.  Dittman  Boot  & 
Shoe  Co.  V.  Mixon,  24  So.  847,  120  Ala. 
306. 
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Commercial  Agencies. 

See  the  title  MERCANTILE  AGENCIES. 

r 

Commercial  Law. 

See  the  titles  BANKS  AND  BANKING;  BILLS  AND  NOTES;  BROKERS; 
FACTORS;  INSURANCE.  As  to  principal  and  agent,  see  the  title  PRINCIPAL 
AND  AGENT.  As  to  principal  and  surety,  see  the  title  PRINCIPAL  AND 
SURETY.  As  to  rules  of  decision  in  federal  courts,  see  the  title  COURTS.  As  ap- 
plied to  sales,  see  the  title  SALES.    As  applied  to  shipping,  see  the  title  SHIPPIKG. 

Commercial  Paper. 

See  the  title  BILLS  AND  NOTES. 

Commercial  Travelers. 

See  the  titles  COMMERCE;  LICENSES;  MASTER  AND  SERVANT.     See,  also, 
the  title  PRINCIPAL  AND  AGENT. 

Commission. 

See  the  titles  COMMERCE;  DEPOSITIONS;  INSANE  PERSONS. 

Commissioners. 

See  the  titles  BOUNDARIES;  COUNTIES;  DRAINS;  EMINENT  DOMAIN; 
HEALTH;  JUDICIAL  SALES;  MUNICIPAL  CORPORATIONS;  TAXATION. 
As  to  school  commissioners,  see  the  title  SCHOOLS  AND  SCHOOL  DISTRICTS. 

Commission  Merchants. 

See  the  title  FACTORS. 

Commitment. 

See  the  titles  CONTEMPT;  CRIMINAL  LAW;  SHERIFFS  AND  CONSTA- 
BLES. As  to  infants  and  insane  persons,  see  the  titles  INFANTS;  INSANE  PER- 
SONS.   As  to  commitment  of  witnesses,  see  the  title  WITNESSES. 

Committee. 

See  the  titles  ELECTIONS;  MUNICIPAL  CORPORATIONS;  TOWNS.     As  to 
insane  persons,  see  the  title  INSANE  PERSONS. 

Common  Bail. 

See  the  title  BAIL. 

Common  Carriers. 

See  the  title  CARRIERS. 

Common  Counts. 

See  the  title  ASSUMPSIT,  ACTION  OF. 

Conmion  Drunkards. 

See  the  titles  DRUNKARDS;  INTOXICATING  LIQUORS. 
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G>inmon  Gambler. 

See  the  title  GAMING. 

Common  Imi. 

See  the  title  INNKEEPERS. 


COMMON  LANDS. 

Cross  References. 
See  the  titles  EASEMENTS;  JOINT  TENANCY;  TENANCY  IN  COMMON. 


Control,  Management,  and  Use. — A 
common,  laid  off  and  dedicated  to  the 
public  use  of  a  city  or  town  to  which  it 
is  adjacent,  is  not  governed  by  the  rules 
which  apply  to  the  public  streets  and 
highways;  and  the  owner  of  a  lot  of  land 
abutting  on  it,  outside  the  limits  of  a  city 
or  town,  can  not  enjoin  the  construction 
of  a  railroad  upon  or  across  it  by  permis- 
sion of  the  corporate  authorities,  though 


it  may  obstruct  communication  between 
his  place  and  the  city  or  town.  In  this 
case  it  is  said  in  the  opinion:  "Nor  has 
the  general  public  any  right  or  authority 
over  a  public  common.  It  is  appurtenant, 
not  to  the  general  public,  but  to  the  com- 
munity, for  whose  use  or  enjoyment  it 
was  dedicated."  Sheffield  &  T.  S.  R.  Co. 
V.  Moore,  83  Ala.  294,  3  So.  686. 


COMMON  LAW. 

Analysis, 

§  1.  Nature  and  Authority  in  General. 
§  2.  Sources  and  Scope. 

§  3. English  Statutes. 

§  4.  Adoption  and  Repeal. 

§  5. In  General. 

§  6.  Constitution  and  Laws  of  United  States. 

§  7.  Application  and  Operation. 
§  8.  Presumptions. 
§  9.  Evidence. 

Cross  References, 

See  the  titles  ACTION;  ADMIRALTY;   EQUITY;   PLEADING;   STATUTES. 


§  1.   Nature  and  Authority  in  General. 

Difference  between  Civil  Law  and  Com- 
mon Law. — In  Jones  v.  Hines,  157  Ala. 
624,  47  So.  739,  it  is  said  in  the  opinion: 
"A  learned  writer  has  said  that  one  of  the 
distinguishing  features  of  difference  be- 
tween the  civil  law  of  Rome  and  the 
common  law  of  England  is  that  the  civil 
law  acted  personally,  while  the  common 
law  acts  territorially.  The  civil  law  ap- 
plied to  every  Roman  citizen  wherever  he 
was,  and  only  a  Roman  citizen  could 
claim  the  benefits  of  it,  even  in  Rome, 
while  the  common  law  operates  on  every 


person  and  thing  in  the  territory,  and  on 

those  only." 

§  2.   Sources  and  Scope. 

See  post,  "Adoption  and  Repeal,"  §  4. 
§  8.  English  Statutes. 

The  statutes  passed  in  England  before 
the  emigration  of  our  ancestors,  which 
are  in  amendment  of  the  law,  and  ap- 
plicable to  our  situation,  constitute  a  part 
of  our  common  law.  Carter  v.  Balfour, 
19  Ala.  814;  Clark  v.  Goddard,  39  Ala. 
164;  Nelson  v,  McCrary,  60  Ala.  301,  cited 
in  note  in  22  L.  R.  A.  510. 
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English  statutes,  enacted  prior  to  the 
immigration  of  our  ancestors  to  this  coun- 
try, prevailed  to  the  ssime  extent  as  the 
ancient  common  law  of  England,  as  a 
part  of  that  law,  where  they  were  not  in- 
consistent with  our  institutions  and  pub- 
lic policy.  Nelson  v.  McCrary,  60  Ala. 
301. 

The  English  statute  of  uses,  27  Henry 
VII,  which  was  enacted  before  the  immi- 
gration of  our  ancestors  to  this  country, 
not  being  inconsistent  with  our  institu- 
tions and  government,  constitutes  a  part 
of  the  common  law  of  Alabama,  except 
so  far  as  repealed  or  modified  by  the  act 
of  1812.  Horton  v.  Sledge,  29  Ala.  478, 
cited  in  note  in  22  L.  R.  A.  510. 

English  statutes  passed  during  the 
reign  of  Charles  II.,  which  was  subse- 
quent to  the  settlement  of  America,  are 
not  a  part  of  our  common  law.  Matthews 
V.  Ansley,  31  Ala.  20,  cited  in  note  in  22 
L.   R.   A.  508,  510. 

The  statute  of  17  Edward  II,  ch.  10  & 
19,  conferring  on  the  king,  as  parens 
patriae,  power  to  take  care  of  the  prop- 
erty of  lunatics  and  idiots,  though  en- 
acted before  the  discovery  of  this  coun- 
try, being  inconsistent  with  our  institu- 
tions and  form  of  government,  is  not  of 
force  with  us.  Whetstone  z\  Whetstone, 
75  Ala.  495. 

The  statute  of  5th  Elizabeth,  ch.  4,  en- 
titled ".An  Act  Containing  Divers  Orders 
for  Artificers,  Laborers,"  etc.,  being  in- 
compatible with  the  spirit  of  our  institu- 
tions, does  not  constitute  a  part  of  our 
common  law.  Clark  &  Co.  v.  Goddard, 
39  Ala.   164. 

§  4.   Adoption  and  Repeal. 

See  ante,  "Sources  and  Scope,"  §  2; 
post,  "Application  and  Operation,"  §  7. 

§  5. In  General 

Only  the  general  principles  of  the  com- 
mon law  which  are  adapted  to  the  situa- 
tion, government,  and  institutions  of  the 
state,  and  not  inconsistent  with  the  policy 
thereof,  are  of  force.  Scheuermann  v, 
Scharfenberg,  50  So.  335,  163  Ala.  337; 
Beall  V.  Williamson,  14  Ala.  55;  Whet- 
stone V,  Whetstone,  75  Ala.  495. 

In  State  v.  Cawood,  2  Stew.  360,  362, 
it  is  said  in  the  opinion:  "We  can  not 
yield  our  acquiescence  to  the  proposition, 
that  the  common  law   of    England    was 


abrogated  by  our  secession  from  that 
country,  although  aware  that  this  doctrine 
is  sustained  by  some  respectable  names. 
We  are  willing  to  admit,  that  as  the  com- 
mon law  of  England,  it  no  longer  obtains, 
yet  as  the  law  of  the  different  members 
of  the  union,  in  which  it  once  obtained, 
it  still  maintains  validity  without  the  aid 
of  legislative  enactment,  so  far  as  com- 
patible with  the  genius  of  our  institu- 
tions." 

The  English  common  law,  so  far  as  it 
is  suitable  to  the  condition  and  business 
of  our  people,  and  consistent  with  the 
federal  and  state  constitutions  and  stat- 
utes, forms  part  of  the  common  law.  Bar- 
low V.  Lambert,  28  .Ma.  704;  Nelson  v. 
McCrary,  60  Ala.  301,  cited  in  note  ^m  22 
L.  R.  A.  502.  503. 

The  ancient  common  law  of  England, 
in  its  entirety,  never  prevailed  here,  but 
only  such  parts  of  it  as  were  not  in- 
consistent with  our  institutions  and  pub- 
lic policy.  Nelson  v.  McCrary,  60  Ala. 
30L 

Common-Law  Doctrine  as  to  Damage 
Feasant. — That  cattle  were  killed  while 
roaming  on  lands  which  did  not  belong 
to  their  owner,  is  not  defence,  to  an  ac- 
tion to  recover  their  value,  as  the  doctrine 
of  the  common  law  as  to  damage  feasant 
has  never  been  adopted  in  this  state. 
Nashville,  etc.,  R.  Co.  v.  Peacock,  25  Ala. 
229. 

Criminal  Cases. — In  criminal  cases, 
where  not  affected  by  statute,  the  com- 
mon law  of  England  is  in  force,  so  far  as 
consistent  with  the  spirit  of  our  institu- 
tions. State  V.  Cawood,  2  Stew.  360,  cited 
in  note  in  22  L.  R.  A.  507. 

Homicide. — The  common  law  of  Ala- 
bama on  the  subject  of  homicide  is  the 
same  as  the  common  law  of  England. 
Pierson  v.   State,   12   Ala.   149. 

§  6. Constitution  and  Laws  of  United 

States. 

Congress  designed  to  make  the  com- 
mon law  of  England,  so  far  as  applicable, 
the  rule  of  action,  both  in  civil  and  crimi- 
nal proceedings,  in  the  Mississippi  terri- 
tory. State  V.  Cawood,  2  Stew.  360. 
§  7.   Application  and  Operation. 

See  ante,  "Adoption  and  Repeal,"  §  4. 

Relief  against  Ignorance  or  Mistake. — 
The  common-law  rule  which  refuses  re- 
lief against  ignorance  or  mistake  of  law, 
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and  which  is  equally  applicable  in  courts 
of  law  and  equity,  is  not  rigidly  enforced 
where  such  ignorance  or  mistake  is  in- 
duced by  fraud,  or  imposition,  or  undue 
influence,  or  an  abuse  of  confidence 
springing  out  of  the  peculiar  relations  ex- 
isting between  the  parties.  Hardigree  v. 
Mitchum,  51  Ala.  151. 

Absence  of  Statutory  Remedy. — ^With- 
out any  statutory  provision  giving  any 
specific  remedy,  where  a  purely  statutory 
right  or  remedy  is  asserted,  the  court  will 
adopt  analogous  common-law  remedies  to 
forward  the  ends  of  justice.  Hightower 
V,  Fitzpatrick,  42  Ala.  597,  cited  in  note 
in  22  L.  R.  A.  504. 

Strict  Construction  of  Statutes. — A  stat- 
ute in  derogation  of  the  common  law  will 
be  strictly  construed.  Cook  v,  Meyer,  73 
Ala.  580. 

§  8.   Presumptions. 

In  the  absence  of  proof  of  the  law  ex- 
isting in  those  states  which  were  origi- 
nally colonies  of  English,  or  in  territory 
acquired  since  the  Revolution,  where  such 
territory  was  not  at  the  time  occupied  by 
an  organized  and  civilized  community,  the 
common  law  will  be  presumed  to  prevail. 
Mims  V.  Central  Bank,  2  Ala.  294;  Irwin 
V.  Bailey,  72  Ala.  467;  Peet  z'.  Hatcher,  112 
Ala.  514,  21  So.  711;  Goodman  v.  Griffin, 
3  Stew.  160;  Dunn  v.  Adams,  etc.,  Co.,  1 
Ala.  527;  Shepherd  r.  Nabors,  6  Ala.  631; 
Beall  V.  Williamson,  14  Ala.  55;  Averett 
V,  Thompson,  15  Ala.  678;  Hinson  7^.  Wall, 
20  Ala.  298;  Ellis  v.  White,  25  Ala.  540; 
Reese  v.  Harris,  27  Ala.  301;  Foster  i\ 
Glazener,  27  Ala.  391;  Connor  v.  Trawick, 
37  Ala.  289;  Borum  z\  King,  37  Ala.  606; 
McDougald  r.  Carey,  38  Ala.  320;  Rut- 
ledge  V,  Townsend,  etc.,  Co.,  38  Ala.  706; 
Howard  v.  Gilbert,  39  Ala.  726;  Walker 
V.  Walker,  41  Ala.  353;  Haden  v.  Ivey,  51 
Ala.  381.;  Hawley  v.  Bibb,  69  Ala.  52; 
Snow  V,  Schomacker  Mfg.  Co.,  69  Ala. 
Ill;  Banner  &  Co.  v.  Brewer  &  Co.,  69 
Ala.  191;  Cahalan  v.  Monroe,  etc.,  Co., 
70  Ala.  271;  Evans,  etc.,  Co.  v.  Covington, 
70  Ala.  440;  Bradley  v.  Harden,  73  Ala. 
70;   Gluck  V.   Cox,   75   Ala.   310;    Reid   v. 


Bank,  70  Ala.  199;  Mc Anally  v.  O'Xeal, 
56  Ala.  299;  South-Western  R.  Co.  v. 
Webb,  48  Ala.  585;  Inge  v.  Murphy,  10 
.\la.  885;  Birmingham  Waterworks  Co.  v. 
Hume,  121  Ala.  168,  25  So.  806;  Kenne- 
brew  V.  Southern,  etc.,  Shock  Mach.  Co., 
106  Ala.  377,  17  So.  545. 

The  presumption  that  the  common  law 
is  in  force  in  another  state  can  only  be 
indulged  with  reference  to  those  states 
which,  prior  to  becoming  members  of  the 
Union,  were  subject  to  the  laws  of  Eng- 
land.   Castleman  v.  Jeffries,  60  Ala.  380. 

Where  there  is  no  proof  of  the  law  of 
another  state,  nor  judicial  knowledge  of 
the  origin  of  such  state,  which  would 
raise  the  presumption  that  the  common 
law  prevails  there,  it  will  be  presumed 
that  the  law  of  the  forum  is  the  law  of 
such  state  on  the  question  under  con- 
sideration. Peet  V.  Hatcher,  112  Ala.  514, 
21  So.  711;  Kennebrew  v.  Southern,  etc.. 
Shock  Mach.  Co.,  106  Ala.  377,  17  So.  545. 

The  proceeding  of  the  courts  of  the 
several  states  composing  the  United 
States  will  be  presumed  to  be  governed  by 
the  common  law,  until  the  contrary  is 
shown.    Hinson  v.  Wall,  20  Ala.  298,  301. 

Law  Merchant — The  law  merchant,  be- 
ing part  of  the  common  law,  will  be  pre- 
sumed to  be  in  force  in  Louisiana,  as  to 
the  manner  of  making  demand  and  pro- 
test, unless  shown  to  have  been  changed 
by  statute  or  commercial  usage.  Donegan 
r.  Wood,  49  Ala.  242. 

§  9.   Evidence. 

Change  in  Common  Law  Burden  of 
Proof. — The  party  asserting  a  change  in 
the  common  law  by  the  decisions  of  for- 
eign courts  has  the  burden  of  proof  to 
show  such  change.  Inge  v.  Murphy,  10 
Ala.  885,  cited  in  note  in  6  L.  R.  A.,  X. 
S.,  214. 

Judicial  Notice. — By  the  old  common 
law  of  England,  lands  could  not  be  sub- 
jected by  legal  process  to  the  payment 
of  simple  debts;  and  the  courts  of  Ala- 
bama can  not  judicially  know  how  far  this 
principle  has  been  changed  by  statute  in 
Mississippi.    Lide  v.  Parker,  60  Ala.  165. 
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G>inmon  Nuisance. 

See  the  titles  INJUNCTION;   NUISANCE. 

G>mmon  Property. 

See  the  titles  JOINT  TENANCY;  PARTNERSHIP;  TENANCY  IN  COMMON. 
As  to  community  property,  see  the  title  HUSBAND  AND  WltE. 

G>inmon  Prostitute. 

See  the  title  PROSTITUTION. 

G>mmons. 

See  the  titles  ANIMALS;  COMMON  LANDS;  PUBLIC  LANDS. 

Common  Schools. 

See  the  title  SCHOOLS  AND  SCHOOL  DISTRICTS. 

G>mmon  Seal. 

See  the  titles  CORPORATIONS;  SEALS. 

Common  Stock. 

See  the  title  CORPORATIONS,  and  cross  references  there  given. 

Common  Usage. 

See  the  title  CUSTOMS  AND  USAGES. 

Commonwealth. 

See  the  title  STATES. 

Communication. 

See  the  title  EVIDENCE.  As  to  privileged  communication,  see  the  titles  LIBEL 
AND  SLANDER;  WITNESSES.  As  to  communication  with  one  since  deceased, 
sec  the  title  WITNESSES. 

Community  of  Interest. 

See  the  titles  EQUITY;  PARTIES. 

Community  Property. 

See  the  titles  CONSTITUTIONAL  LAW;  HUSBAND  AND  WIFE. 

Commutation  of  Imprisonment. 

See  the  title  PRISONS. 

Commutation  of  Sentence. 

See  the  title  PARDON. 

Commutation  of  Taxes. 

See  the  title  TAXATION.     See,  also,  the  title  HIGHWAYS. 
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Commutation  Ticket. 

See  the  title  CARRIERS. 

Commutative  Contracts. 

See  the  title  CONTRACTS. 

Compacts. 

See  the  titles  BOUNDARIES;  CONSTITUTIONAL  LAW;  STATES. 

Companies. 

See    the  titles    CORPORATIONS;    JOINT-STOCK    COMPANIES;    PARTNER- 
SHIP. 

Comparative  Negligence. 

See    the  title  NEGLIGENCE.     See,  also,    the  titles    CARRIERS;    RAILROADS; 

STREET  RAILROADS. 

Comparison  of  Handwriting. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE. 

Compelling  Defilment. 

See  the  title  ABDUCTION. 

Compelling  Marriage. 

See  the  title  ABDUCTION. 

Compensation. 

As  to  compensation  of  particular  officers,  agents,  executors,  trustees,  receivers,  ref- 
erees, etc.,  see  the  specific  titles  throughout  this  work.  As  to  compensation  for  the 
performance  of  contracts  or  other  specific  duties,  see  the  particular  titles  wherein 
such  questions  properly  arise.  As  to  compensatory  damages,  see  the  title  DAM- 
AGES, and  other  specific  titles  wherein  the  question  of  damages  arises.  As  to  com- 
pensation for  improvements,  see  the  titles  EJECTMENT;  TRESPASS  TO  TRY  TI- 
TLE. As  to  compensation  for  property  taken  for  public  uses,  see  the  title  EMI- 
NENT DOMAIN.  As  to  transportation  changes,  see  the  title  CARRIERS.  As  to 
compensation  for  the  use  of  money,  see  the  title  INTEREST.  See,  also,  the  title 
USURY. 

Compensatory  Damages. 

See  the  title  DAMAGES. 

Competency. 

As  to  competency  of  the  particular  officers  or  agents  or  other  persons  to  perform 
particular  duties,  see  the  specific  title  wherein  the  question  properly  arises;  for  ex- 
ample, as  to  competency  of  executor  and  administrator,  see  the  title  EXECUTORS 
AND  ADMINISTRATORS.  As  to  competency  of  jurors,  see  the  titles  GRAND 
JURY;  JURY.    As  to  competency  of  receivers,  see  the  title  RECEIVERS;  etc. 
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Competency  of  Evidence. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE.     As  to  competency  of  expert  wit- 
nesses, see  the  titles  CRIMINAL  LAW;  EVIDENCE. 

Competency  of  Fellow  Servants. 

.See  the  title  MASTER  AND  SERVANT. 

Competency  of  Witness. 

See  the  title  WITNESSES. 

Competent  Tribunal. 

See  the  titles  CONSTITUTIONAL  LAW;   COURTS. 

Competition. 

As  to  combinations  in  restraint  of  free  competition  in  trade,  see  the  title  MONOP- 
OLIES. As  to  submission  of  contracts  to  competitive  bids,  see  the  titles  CON- 
TRACTS; HIGHWAYS;  MUNICIPAL  CORPORATIONS;  STATES.  As  to  un- 
fair competition,  see  the  title  TRADEMARKS  AND  TRADENAMES. 

Complainant. 

See  the  titles  EQUITY;  PARTIES. 

Complaint. 

As  to  complaints  in  civil  actions,  see  the  titles  EQUITY;  PLEADING.  See,  also, 
the  title  MOTIONS.  As  to  criminal  prosecutions,  see  the  titles  CRIMINAL  L-\W; 
INDICTMENT  AND  INFORMATION.  And  see  the  specific  criminal  titles 
throughout  this  work.    As  to  preliminary  complaint,  see  the  title  CRIMINAL  L.A.W. 

Completion  of  Contract. 

See  the  titles  CONTRACTS;  SALES;   VENDOR  AND  PURCHASER.     And  see 

the  title  MECHANICS*  LIENS. 

Completion  of  Railroad. 

See  the  titles  RAILROADS;  STREET  RAILROADS. 

Composition. 

See  the  titles  ACCORD  AND  SATISFACTION;  COMPROMISE  AND  SETTLE- 
MENT. 
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COMPOSITIONS  WITH  CREDITORS. 

Analysis. 


§  1.  Validity. 

§  2.  Secret  Preferences. 

§  3.  Operation  and  Effect. 

§  4.  In  General. 


See  the  titles  BANKRUPTCY; 
VENCY. 

§  1.   VaUdity. 

See   post,   "Secret   Preferences,"   §   2. 
§  2. Secret  Preferences. 

A  conveyance  by  an  insolvent  of  all  his 
estate  to  one  ol  his  creditors  in  considera- 
tion of  the  latter's  agreement  to  pay  in 
full  the  debt  due  a  nonconsenting  cred- 
itor, and  to  pay  fifty  per  cent  of  the  debts 
due  all  the  other  creditors  who  assent  to 
the  arrangement,  is  not  subject  to  the  rule 
avoiding  a  conveyance  made  under  an 
agreement  to  give  better  security  to  some 
creditors  than  to  others.  Henry  ?'.  Mur- 
phy, 54  Ala.  246. 

§  3.   Operation  and  E£fect. 

See  post,  *'In  General,"  §  4. 
§  4. In  General. 

Where  creditors  meet,  on  the  invita- 
tion of  their  debtor,  and  agree  to  extend 
their  claims,  with  a  provision  that  they 
should  be  paid  in  four  installments,  and 
that  the  debtor  should  incur  no  new  in- 
debtedness pending  the  term  of  the  ex- 


Cross  References. 
COMPROMISE  AND  SETTLEMENT;  INSOL- 


tension,  none  of  the  assenting  creditors 
can  take  legal  steps,  or  enter  into  an 
agreement,  to  secure  preference  over  the 
other  assenting  creditors,  at  least  till  the 
debtor  has  committed  a  default.  Bank  of 
Montgomery  v.  Ohio  Buggy  Co.,  100  Ala. 
626,  13  So.  621,  cited  in  note  in  27  L.  R. 
A.  37. 

Where  creditors  meet,  on  the  invitation 
of  a  debtor,  and  agree  to  extend  their  cred- 
its, with  the  provision  that  they  shall  be 
paid  in  four  installments,  and  that  the 
debtor  shall  incur  no  new  indebtedness 
pending  the  extension,  but  that,  if  such 
new  indebtedness  is  incurred,  then  all  the 
claims  shall  become  due  and  collectible, 
any  one  of  the  assenting  creditors  can,  on 
the  happening  of  that  contingency,  ac- 
cept payment  of  his  claim,  without  creat- 
ing himself  impliedly  a  trustee  in  posses- 
sion of  the  property  for  the  benefit  of  all 
other  assenting  creditors.  Bank  of  Mont- 
gomery V.  Ohio  Buggy  Co.,  110  Ala.  360, 
18  So.  273. 


Compos  Mentis. 

See  the  title  INSANE  PERSONS.  And  see  the  various  specific  titles  throughout 
this  work  wherein  the  powers,  duties  and  liabilities  of  persons  involved  are  affected 
by  their  mental  capacity.  As  to  the  affect  of  mental  incapacity  upon  criminal  re- 
sponsibility, see  the  various  specific  criminal  titles  throughout  this  work. 
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COMPOUNDING  FELONY. 

Analysis. 

§  1.  Nature  and  Elements  of  Offenses. 

§  2.  Agreement  to  Compound. 

§  3.  Indictment  or  Information. 

Cross  References. 
See  the  titles  CONTRACTS;  OBSTRUCTING  JUSTICE. 


§  1.   Nature  and  Elements  of  Offenses. 

See   post,   ^'Agreement   to   Compound/' 
§  2. 
§  8.  Agreement  to  Compound. 

Where  one  prosecutes  another  crimi- 
nally on  a  known  false  charge,  an  agree- 
ment by  him,  for  a  consideration,  to 
desist  from  the  prosecution,  does  not  con- 
stitute the  offense  of  compounding  a  fel- 
ony. Treadwell  v.  Torbert,  25  So.  216, 
122  Ala.  297,  cited  in  note  in  7  L.  R.  A., 
N.   S.,  710. 


§  3.  Indictment  or  Information. 

An  indictment  reciting  that  **W.,  then 
and  there  having  knowledge  of  the  com- 
mission of  a  felony,  to  wit,  that  C.  was 
then  and  there  guilty  of  grand  larceny,  the 
same  being  a  felony  under  the  laws  of  the 
state  of  A.,  did  take  or  receive  from  the 
said  C,"  certain  property  "to  compound 
or  conceal  said  felony,  or  to  abstain  from 
any  prosecution  of  said  felony,"  is  suffi- 
cient, under  Code,  §  400.  Watt  v.  State, 
97  Ala.  72,  11  So.  901. 


Compound  Interest 

See  the  title  INTEREST. 
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COMPROMISE  AND  SETTLEMENT. 

Analysis. 
§  1.  Nature  and  Requisites. 

§  2.  In  General. 

§  3.  Subject  Matter. 

§  4.  Making  and  Form  of  Agreement. 

§  4  (1)  Form  and  Contents  in  General. 

§  4  (2)  Acceptance. 
§  5.  Consideration. 

§  5  (1)  Unliquidated,  Disputed,  or  Doubtful  Claims  in  General. 

§  5  (2)  Avoidance  or  Settlement  of  Suit. 

§  5  (3)   Invalid  or  Groundless  Claims. 

§  5  (4)   Inadequacy. 
§  6.  Reality  of  Assent. 

§  6  (1)   In  General. 

§  6  (2)  Capacity  of  Parties. 

§  6  (3)  Fraud  or  Duress. 

§  6  (4)   Mistake  or  Ignorance  of  Law  or  Facts. 

§     7.  Legality  of  Consideration. 

§     8.  Construction  of  Agreement. 
§    9.  Operation  and  Effect. 

§  10.  In  General. 

§  n.  Discharge  from  Liability. 

§  12.  Conclusiveness. 

§  13.  Impeachment  or  Setting  Aside. 

§  14.  Performance  or  Breach  of  Agreement. 

§  15.  Enforcement. 

§  16.  Pleading. 

§  17.  Evidence. 

§  17  (1)   Presumptions  and  Burden  of  Proof. 

§  17  (2)  Admissibility. 
§  18.  Instructions. 

Cross  References. 

As  to  liabilities  implied  by  law  from  statements  of  accounts,  see  the  title  AC- 
COUNT STATED.  As  to  agreements  of  creditors  to  accept  from  their  common 
debtor  part  of  the  sums  due  them  in  satisfaction  of  the  whole,  see  .the  title  COM- 
POSITIONS WITH  CREDITORS.  As  to  agreements  founded  on  a  new  con- 
sideration for  latisfaction  of  a  debt  or  injury,  see  the  title  ACCORD  AND 
SATISFACTION.  As  to  relinquishment  of  right  or  claim  by  release  thereof,  see 
the  title  RELEASE.  As  to  compromises  by  persons  in  particular  representative 
or  fiduciary  relations,  see  the  titles  ATTORNEY  AND  CLIENT;  EXECUTORS 
AND  ADMINISTRATORS;  GUARDIAN  AND  WARD;  PRINCIPAL  AND 
AGENT;  TRUSTS;  and  other  specific  heads.  As  to  evidence  with  regard  to  com- 
promise and  settlement  being  admissions,  see  the  title  EVIDENCE.  As  to  com- 
promise being  a  consideration  for  a  contract,  see,  generally,  the  title  CONTRACTS. 

§  1.  Nature  and  Requisites. 

§  S. In  General. 


"Compromise  is  a   species  of  contract; 


and  when  it  rests  on  a  valuable  consider- 
ation, it  is  alike  binding  with  other  con- 
tracts of  corresponding  solemnity."  Bill- 
ingslea  v.  Ware,  32  Ala.  415,  419. 
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§  3. Subject  Matter. 

A  receipt  for  second  prize  given  by  a 
contestant  in  a  newspaper  voting  contest 
held  to  have  been  an  accord  and  satisfac- 
tion as  to  any  claim  she  might  have  had 
to  first  prize.  Hertz  v.  Montgomery  Jour- 
nal Pub.  Co.  (Ala.),  62  So.  564. 

§  4. Making  and  Form  of  Agreement. 

§  4  (1)  Form  and  Contents  in  General. 

Where  one,  after  being  forced  into 
bankruptcy,  wrote  a  creditor,  offering  to 
pay  15  per  cent  in  full  settlement,  and 
the  creditor  wrote  accepting  the  offer,  and 
wrote  the  bank  to  which  he  had  sent  the 
claim  to  receive  the  15  per  cent  in  full 
satisfaction  of  the  claim,  and,  the  debtor 
having  sent  a  check  therefor,  the  bank, 
on  receipt  thereof,  stamped  the  account 
"Paid,"  there  was  a  composition  of  the 
debt  in  writing,  which  Code  1896,  §  1806, 
declares  binding.  Norton  v.  Clayton 
Hardware  Co.,  43  So.  185,  149  Ala.  248. 
§  4  (2)  Acceptance. 

Retention  of  Money.— H  a  debtor  pays 
money  to  a  creditor  under  the  belief  that 
it  is  in  compromise  of  a  debt,  and  the 
creditor  retains  the  money  after  notice  of 
the  erroneous  belief  under  which  the  pay- 
ment was  made,  and  an  offer  of  rescission 
by  the  party  paying,  he  does  not  thereby 
affirm  the  supposed  compromise,  and  is 
not  precluded  from  the  collection  of  his 
debt.     Steiner  v.  Ballard,  42  Ala.  153. 

Nonacceptance  —  Equitable  Relief  .—An 
offer  to  compromise,  which  is  not  ac- 
cepted, will  not  preclude  relief  in  equity, 
although  payment  may  subsequently  be 
made  by  an  agreement  between  the  par- 
ties, by  giving  notes  due  from  others. 
Calloway  v.  McElroy,  3  Ala.  406. 

§  5. Consideration. 

§  5  (1)  Unliquidated,  Disputed,  or  Doubt- 
ful Claims  in  General. 

The  compromise  of  a  disputed  or  un- 
liquidated claim  is  founded  on  a  sufficient 
consideration,  in  the  absence  of  fraud. 
Wyatt  V.  Evins,  52  Ala.  285,  citing,  Allen 
r.  Prater,  30  Ala.  458;  Curry  v.  Davis,  44 
Ala.  281;  Bozeman  v.  Rushing,  51  Ala. 
529.     See  note  in  25  L.  R.  A.,  X.  S.,  302. 

H  parties,  the  one  owning  and  the  other 
owing  a  claim  that  may  be  invalid,  enter- 
tain doubts  about  the  validity  of  the  claim, 


and  make  an  honest  compromise  of  it,  a 
note  given  in  consideration  of  such  com- 
promise is  valid,  and  on  a  suit  on  such 
note,  the  invalidity  of  the  claim  compro- 
mised can  not  be  set  up.  Curry  v.  Davis, 
44  Ala.  281. 

Where  a  debtor  of  an  unliquidated  de- 
mand paid  in  compromise  something  more 
than  he  admitted  to  be  due  in  satisfaction 
of  the  entire  debt,  and  the  creditor  ac- 
cepted such  payment,  there  was  an  ac- 
cord and  satisfaction.  Borden  &  Co.  v. 
Vinegar  Bend  Lumber  Co.,  2  Ala.  App. 
354,  56  So.  775. 

Where  a  claim  was  unliquidated  and 
the  balance  above  a  specified  sum  was  in 
dispute,  a  payment  of  the  specified  sum  in 
settlement  of  the  entire  claim  unless  ac- 
cepted by  the  creditor  in  full,  or  unless 
there  are  mutual  concessions  attendant  on 
the  payment,  is  not  a  consideration  for  a 
settlement  of  the  entire  claim.  Borden  & 
Co.  V.  Vinegar  Bend  Lumber  Co.,  2  Ala. 
App.  354,  56  So.  775. 

Where  the  claim  sued  on  is  disputed,  an 
agreement  of  compromise,  accompanied 
by  payment  of  a  sum  less  than  that 
claimed,  operates  as  an  accord  and  satis- 
faction; the  concession  by  one  being  a 
sufficient  consideration  for  the  concession 
by  the  other,  without  a  release,  receipt,  or 
discharge.  Western  Railway  v,  Foshee 
(Ala.),  62  So.  500. 
§  5  (2)  Avoidance   or  Settlement  of  Suit. 

Mere  existence  of  a  controversy  which 
has  not  assumed  the  form  of  a  pending 
suit  is  not  necessarily  a  sufficient  consid- 
eration for  a  contract  of  compromise. 
Ware  v.  Morgan,  67  Ala.  461. 

"The  controversy  must  have  been  bona 
fide,  and  there  must  have  been  some  rea- 
sonable ground  for  it.  A  mere  unfounded 
claim,  a  party  may  by  the  force  of  threats 
of  litigation  be  induced  to  promise  to  pay. 
or  to  compromise  by  the  promise  of  pay- 
ment of  a  sum  greater  or  less  than  that 
demanded;  the  promise  is  without  consid- 
eration, and  as  incapable  of  enforcement 
as  the  original  claim.  There  can  be  no 
countenance  or  encouragement  given  to 
the  assertion  of  claims  parties  know  to  be 
unfounded,  or  have  no  good  reason  to  be- 
lieve well  founded.  Prater  v.  Miller,  25 
Ala.  320;  Allen  v.  Prater,  30  Ala.  458." 
Ware,   etc.,   Co.   v.   Morgan,   67   Ala.   461. 
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469,  cited  in  note  in  25  L.  R.  A.,  N.  S.,  281, 
294,  303. 

A  promise  to  pay  money  in  compromise 
of  a  threatened  suit  is  without  considera- 
tion, unless  there  was  a  reasonable  ground 
for  believing  that  there  was  a  good  cause 
of  action.  Allen  v.  Prater,  35  Ala.  169, 
citing  S.  C,  30  Ala.  458,  cited  in  note  in 
15  L.  R.  A.  440;  Prater  v.  Miller,  25  Ala. 
320,  cited  in  note  in  25  L.  R.  A.,  N.  S.,  281, 
303,  306. 

A  verbal  promise  to  pay,  or  to  part  with 
anything  valuable,  in  settlement  of  a  con- 
troversy not  existing  in  the  form  of  a 
pending  suit,  can  not  be  enforced  in  a 
court  of  law,  without  some  proof  that 
there  was  a  reasonable  ground  for  such 
controversy;  and  therefore,  in  a  suit  on  a 
note  given  for  the  price  of  a  slave,  it  was 
not  error  to  refuse  to  instruct  the  jury,  at 
the  defendant's  request,  "that  if  they  be- 
lieved there  was  a  controversy  between 
plaintiff  and  defendant  as  to  whether 
plaintiff  had  defrauded  defendant  in  the 
sale  of  the  negro,  and  that  plaintiff,  in 
settlement  of  the  controversy,  agreed  to 
knock  off  one  hundred  dollars  on  the  note, 
then  defendant  would  be  entitled  to  a  de- 
duction for  that  sum."  Prater  v.  Miller, 
25  Ala.  320;  Stewart  v.  Bradford,  26  Ala. 
410,  cited  in  note  in  15  L.  R.  A.  440,  25  L. 
R.  .A..,  N.  S..  293,  303. 

Where  there  was  no  pending  suit  in- 
volving the  validity  of  a  will  not  yet  of- 
fered for  probate,  a  promise  made  in 
settlement  of  the  controversy  as  to  the 
validity  of  the  will  is  void,  in  the  absence 
of  reasonable  ground  for  contesting  the 
will.  Crawford  v.  Engram,  47  So.  712, 
157  Ala.  314,  cited  in  note  in  25  L.  R.  A., 
N.  S.,  306. 

A  probate  proceeding  does  not  amount 
to  a  suit  inter  partes,  so  that  its  abandon- 
ment will  constitute  a  good  consideration 
for  an  agreement,  until  the  heirs  have 
made  themselves  parties  according  to  the 
statute,  and  this  notwithstanding  that  they 
have  been  notified  and  have  employed 
counsel  to  contest  the  probate.  Allen  v. 
Prater,  35  Ala.  169,  citing  Code  §  1634. 
Blakey  v.  Blakey,  33  Ala.  611. 

§  5  (3)  Invalid  or  Groundless  Claims. 

See  ante,  **Avoidance  or  Settlement  of 
Suit,"  §  5   (2). 

Where  a  claim  is  absolutely  unsustain- 
able   at   law    and    in    equity,    its    compro- 


mise has  no  sufficient  legal  consideration. 
Prince  v.  Prince,  67  Ala.  5^5;  Ivy  Coal  & 
Coke  Co.  V.  Long,  36  So.  722,  139  Ala.  535. 
See  note  in  25  L.  R.  A.,  N.  S..  275,  294. 

§  5  (4)  Inadequacy. 

A  compromise  made  in  good  faith,  both 
parties  having  equal  knowledge  of  the 
facts,  will  not  be  set  aside  for  mere  inade- 
quacy of  consideration.  Motley  v.  Motley, 
45  Ala.  555. 

"This  species  of  contract  [compromise] 
can  not  be  weakened  or  destroyed,  by 
proof  that  less  was  due  than  the  sum 
agreed  to  be  paid.  If  such  were  the  case, 
compromises  would  lose  all  their  healing 
properties."  Billingslea  v.  Ware,  32  Ala. 
415,  419. 

§  6. Reality  of  Assent. 

§  6  (1)  In  General. 

A  composition  of  t'.:e  debt  by  a  creditor 
with  a  debtor  for  15  per  cent  of  the  claim 
is  valid,  though,  while  the  debtor  wrote 
the  creditor,  as  was  the  fact,  that  he  was 
making  that  offer  to  every  one,  some  of 
them,  insisted  on  having  more,  and  got  it. 
Norton  v.  Clayton  Hardware  Co.,  43  So. 
185,   149   Ala.  248. 

§  6  (2)  Capacity  of  Parties. 

Depression  of  Spirits.— A  settlement  of 
partnership  accounts  between  parties,  deal- 
ing with  each  other  at  arm's  length,  will 
not  be  opened  in  equity,  merely  on  the 
ground  of  the  impaired  health  and  de- 
pression of  spirits  of  one  of  the  parties  at 
the  time,  no  unsoundness  of  mind  being 
proved.  Billingslea  v.  Ware,  32  Ala.  415. 
See  the  title  PARTNERSHIP. 

§  e  (3)  Fraud  or  Duress. 

Threats  of  Imprisonment. — In  an  ac- 
tion on  a  fire  insurance  policy,  the  repli- 
cation to  a  plea  of  satisfaction  alleged 
that  after  the  loss  was  adjusted  defend- 
ant's agent  wired  plaintiff  K.  to  meet  him, 
and  bring  the  policy  with  him;  that  K. 
did  so,  and  accompanied  the  agent  to  his 
room;  that  the  agent  then  stated  that 
plaintiffs  had  burned  the  property  insured, 
and  that  it  could  be  proven;  that  plaintiff 
D.  was  seen  to  surreptitiously  remove 
part  of  the  insured  property  just  previous 
to  the  fire;  that  he  (the  agent)  would 
have  K.  arrested  without  delay,  and  have 
a  special  term  of  court  convened  for  the 
purpose    of    trying    him;    that    the    agent 
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peremptorily  refused  K.  time  to  consult 
with  D.,  but^  insisted  on  an  immediate 
settlement  and  delivery  of  the  policy; 
that  he  wrote  an  indorsement  on  the 
policy  which  he  required  K.  to  sign  under 
pain  of  executing  the  threats  of  imprison- 
ment; and  that,  while  frightened  by  the 
threats,  K.  signed  the  indorsement,  and 
delivered  up  the  policy  on  receipt  of  $25, 
the  adjusted  loss  being  $500.  Held,  that 
duress  from  threats  of  imprisonment  was 
sufficiently  averred,  which  would  avoid 
the  settlement  relied  on  by  defendant. 
Hartford  Fire  Ins.  Co.  v.  Kirkpatrick,  111 
Ala.  456,  20  So.  651. 

A  replication,  in  an  action  on  a  policy, 
which  alleged  that  plaintiff,  at  the  request 
of  defendant's  agent,  accompanied  the 
latter  to  his  room;  that  the  agent  locked 
the  door;  and  that  by  threats  of  imprison- 
ment plaintiff  was  compelled  to  settle  the 
claim,  and  assign  the  policy  to  the  com- 
pany;  but  which  did  not  allege  threats 
that  imprisonment  in  the  room  v/ould 
be  continued  unless  plaintiff  should  ac- 
cede to  the  settlement,  or  that  the  as- 
signment was  made  in  order  that  plain- 
tiff might  obtain  his  release  from  the 
room— was  not  sufficient  as  averring  dji- 
ress  of  actual  imprisonment  as  a  ground 
for  avoiding  the  settlement.  Hartford 
Fire  Ins.  Co.  v.  Kirkpatrick,  111  Ala.  456, 
20  So.  651. 

§  6  (4)  Mistake  or  Ignorance  of  Law  or 
Facts. 

Mistake  of  Law-— A  settlement  be- 
tween a  subtenant  and  the  transferee 
and  holder  of  a  note  given  by  him  for 
rent  is  not  vitiated  by  the  misrepresenta- 
tion of  the  holder,  honestly  made,  claim- 
ing a  legal  right  to  enforce  the  landlord's 
statutory  remedies  for  the  collection  of 
the  note  Lehman,  Durr  &  Co.  v.  Bibb, 
55  Ala.  411. 

An  insured  can  not  set  aside  a  settle- 
ment of  a  loss,  made  with  a  knowledge  of 
the  facts  by  both  parties,  by  reason  of 
the  false  representations  by  the  insurer 
that  the  insured  was  bound  by  an  inven- 
tory taken  two  months  before  the  loss, 
and  that  the  insurer  was  liable  for  only 
three-fourths  of  the  value  of  the  goods 
lost,  from  which  the  value  of  the  goods 
saved  must  be  deducted,  and  that  a  dis- 
count must  be  allowed  for  a  cash  pay- 
ment,   since    they    were    affirmations   of 


matters  of  law  equally  open  to  the  in- 
quiry of  both  parties.  Georgia  Home 
Ins.  Co.  V.  Warten,  113  Ala.  479,  22  So. 
288. 

A  court  of  equity  will  not  rescind  a 
contract  made  in  compromise  of  a  pending 
suit,  on  account  of  a  mistake  of  law  which 
was  common  to  both  parties,  as  to  the 
validity  of  the  consideration  of  the  note 
on  which  the  suit  was  founded.  Bell  v. 
Lawrence,  51  Ala.  160. 

Presumption  as  to  Knowledge  of  Facts. 
— Where  a  judgment  was  entered  in  Au- 
gust, and  execution  levied  in  October,  and 
a  compromise  made  a  month  later  with 
the  debtor,  he  had  a  right  to  assume  that 
the  creditors  had  knowledge  of  the  judg- 
ment entered,  and  the  proceedings  under 
it,  and  his  silence  in  relation  thereto  can 
not  be  held  to  be  fraudulent,  in  the  ab- 
sence of  evidence  that  the  ignorance  of 
the  creditors  was  known  to  him.  Cowan 
V.  Sapp,  81  Ala.  525,  8  So.  212. 

Mistake  in  Computation. — A  settlement 
of  accounts  will  not  be  opened  in  equity 
on  the  ground  of  errors  in  the  computa- 
tion, where  a  balance  was  struck  in  favor 
of  one  of  the  parties,  and  a  voluntary 
compromise  and  adjustment  made  by  the 
other  by  giving  promissory  notes  for  a 
less  sum.  Billingslea  v.  Ware,  32  Ala. 
415. 

Mistake  as  to  Boundary. — An  executed 
compromise  between  a  vendor  and  a 
purchaser  as  to  a  disputed  boundary  en- 
tered into  in  good  faith,  allowing  a  rebate 
of  the  purchase  money,  can  not  be  dis- 
turbed by  the  vendor  because  the  line  is 
in  fact  located  as  represented  by  him, 
and  the  purchaser  obtained  the  portion 
for  which  the  rebate  was  allowed;  each 
having  had  equal  opportunity  for  ascer- 
tainment. Carlisle  v.  Barker.  57  Ala.  267, 
cited  in  note  in  25  L.  R.  A.,  N.  S.,  292. 

Ignorance  of  Rights — Failure  to  Read 
Papers. — Allegations,  in  a  complaint 
seeking  to  set  aside  a  settlement  of  a  fire 
loss,  that  plaintiff  was  hurried,  and  was 
ignorant  of  her  rights  under  her  policy, 
and  did  not  read  the  papers  signed  by 
her  in  connection  with  such  settlement, 
are  surplusage  and  irrelevant.  Georgia 
Home  Ins.  Co.  v.  Warten,  113  Ala.  479, 
22  So.  288. 
§  7. Legality  of  Consideration. 

Confederate     Notes. — ^The    compromise 
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of  a  debt  for  the  loan  of  Confederate 
treasury  notes  is  void,  as  against  the  pub- 
lic policy  both  of  the  state  and  the  general 
government.  Wilson  v.  Bozeman,  48  Ala. 
71,  cited  in  note  in  15  L.  R.  A.  438,  25  L. 
R.  A.,  N.  S.,  298.  See  the  title  CON- 
TRACTS. 

Slave8.~-A  compromise  in  good  faith, 
of  certain  notes  made  in  1863,  in  consid- 
eration of  the  purchase  of  slaves  in  the 
same  year,  and  after  the  emancipation 
proclamation  of  the  president  of  the 
United  States,  whereby  the  amount  of  the 
first  claim  was  largely  abated,  and  a  new 
note  executed  in  consideration  of  such 
compromise,  is  a  sufficient  legal  consid- 
eration to  sustain  such  note;  and  this, 
even  if  the  third  section  of  ordinance  No. 
38  of  the  convention  of  1867  was  not  un- 
constitutional. The  fact  that  said  third 
section  is  unconstitutional,  places  the 
question  beyond  doubt.  Curry  v.  Davis,  44 
Ala.  281,  cited  in  note  in  25  L.  R.  A.,  N.  S., 
299. 
§  8.  Constructioii  of  Agreement. 

See  post,  "Operation  and  Effect."  §  9; 
"Conclusiveness,"  §  12. 

§  9.  Operation  and  ££fect. 
§  10.  • In  General 

Where,  in  compromise  of  conflicting 
claims,  defendant  agrees  to  substitute  his 
note  for  that  of  third  persons,  which  had 
been  placed  by  the  payees  in  plaintiflFs' 
hands  as  collateral  security,  and  plaintiffs 
accordingly  surrender  this  note,  they  are 
entitled  to  a  note  free  from  any  set-off 
which  defendant  has  against  the  payees  of 
the  original  note.  Levy  v,  Bloch,  88  Ala. 
285,  6  So.  745. 

Where  parties,  having  actual  or  color- 
able claims  to  property  conveyed  by  two 
different  deeds  of  trust,  meet  and  enter 
into  a  special  agreement  with  reference 
to  the  trust  property,  this  agreement  is  to 
be  considered  as  ascertaining  their  re- 
spective rights,  and  will,  in  equity,  as  be- 
tween the  parties,  furnish  the  basis  for 
settling  their  rights,  independent  of  the 
trust  deeds.  Pinkard  v.  Ingersol,  11 
Ala.  9. 

§  11. Discharge  from  Liability. 

Subsequent      Suits. — Where     a     debtor 

makes  an  arrangement  with  his  creditors 

which  is  declared  to  be  a  final  settlement 

of   all   transactions   theretofore   had,   and 

3  Ala  Dig— 12 


all  suits  pending,  between  the  parties, 
among  which  is  an  attachment  suit,  the 
settlement  is  a  bar  to  any  subsequent  ac- 
tion by  the  debtor  on  the  bond  given  by 
the  creditors  in  the  attachment  suit.  Ba- 
ker V.  Kennon,  88  Ala.  428,  6  So.  926. 


§12. 


Conclusiveness. 


A  compromise  and  settlement  of  a  suit 
or  disputed  claim  is  binding  unless  it  is 
shown  that  it  was  the  result  o^  fraud,  mis- 
take, or  improper  means.  Ferguson  v, 
Lowery,  54  Ala.  510. 

Error  in  Original  Settlement— A  plain- 
tiff can  not  show  an  error  in  the  original 
settlement  which  was  the  inducement  to 
the  note  sued  on,  in  order  to  reduce  a  set- 
off.   Hudnall  v.  Scott,  2  Ala.  569. 

Compromise  after  Remand.— Where, 
upon  appeal,  a  cause  has  been  remanded, 
and  the  parties  have  made  a  voluntary 
settlement  of  the  case  by  making  mutual 
concessions,  and  have  fully  performed  its 
stipulations,  such  agreement  precludes  a 
reconsideration  of  the  cause  in  the  appel- 
late court.    Jeter  v,  Jeter,  36  Ala.  391. 

Set-Off. — In  an  action  by  a  factor 
against  his  principal  on  a  note  given  for 
the  balance  claimed  by  him  to  be  due,  the 
principal  may  set  off  damages  received 
by  him  from  the  manner  in  which  the 
gopds  were  handled  by  the  factor,  though 
he  was  aware  of  the  facts  at  the  time  he 
executed  the  note.  Foster  v.  Bush,  104 
Ala.  662,  16  So.  625. 

Plaintiff  agreed  to  pay  two  annual  pre- 
miums on  defendant's  life  insurance 
policy.  As  part  of  the  same  transaction 
defendant's  notes  were  taken  for  a  loan 
secured  by  the  policy  as  collateral.  When 
the  second  premium  and  defendant's  note 
were  due  a  settlement  was  made,  whereby 
plaintiff  was  released  from  paying  the  pre- 
mium and  defendant  gave  four  notes. 
Defendant  defended  an  action  on  the  last 
three  notes  on  the  ground  there  was  a 
failure  or  partial  failure  of  consideration, 
because  the  policy  was  not  surrendered  to 
defendant:  it  being  evidently  retained  un- 
der the  view  of  both  parties  that  the  pol- 
icy was  to  lapse  and  was  worthless.  Held, 
that  the  policy,  if  of  any  value,  became  de- 
fendant's property  in  plaintiff's  custody  as 
his  bailiff,  and  that,  even  if  plaintiff  had 
refused  to  deliver  it,  that  would  have 
amounted  at  most  to  a  conversion,  ren- 
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dering  him  liable  in  damages  for  its  full 
value,  which  might  be  set  off  against  the 
notes,  but  that  defendant  could  not  re- 
scind the  contract  of  settlement,  and 
thereby  justify  a  refusal  to  pay  the  notes 
given  on  that  settlement.  Tapia  r.  Wil- 
liamson, 44  So.  556,  152  Ala.  545. 

§  13.  Impeachment  or  Setting  Aside. 

See  ante.  **Reality  of  Assent,"  §  6. 

A  court  of  equity  may  rescind,  on  the 
ground  of  fraud,  an  agreement  in  compro- 
mise and  settlement  of  a  pending  suit.  Mc- 
Kewan  v,  Woodstock  Iron  Co.,  83  Ala. 
286,  3  So.  314. 

In  the  absence  of  any  showing  of  fraud, 
the  courts  will  be  slow  to  disturb  settle- 
ments voluntarily  made  without  litigation, 
although  between  parties  standing  in  the 
confidential  relations  of  guardian  and 
ward  or  trustee  and  cestui,  to  adjust  con- 
troversies growing  out  of  transactions 
during  the  late  Civil  War.  Ferguson  v, 
Lowery,  54  Ala.  510. 

Fraudulent  Representations. — Equity 
will  not  rescind  a  contract  made  in  com- 
promise of  a  pending  suit,  on  account  of 
fraudulent  representations  as  to  the  con- 
sideration of  the  note  on  which  the  suit 
was  founded,  unless  precisely  alleged  and 
clearly  and  fully  proved.  Bell  v,  Law- 
rence, 51  Ala.  160. 

Usury. — ^Where  a  usurious  debt  has 
been  settled  by  the  creditor  taking  in  sat- 
isfaction property  mortgaged  to  secure  it, 
a  court  of  equity  will  not  open  the  trans- 
action and  allow  a  redemption,  on  the 
ground  of  the  usury  alone.  Adams  v,  Mc- 
Kenzie,  18  Ala.  698. 

Bad  Faith  of  Executor. — The  com- 
plainant sought  by  his  bill  to  compel  a 
settlement  of  the  administration  of  his 
father's  estate,  and  of  the  accounts  of  his 
guardian,  who  was  the  administrator,  and 
to  enforce  a  vendor's  lien  on  lands  which 
the  administrator  had  bought  at  his  own 
sale,  and  afterwards  conveyed  by  mort- 
gage to  the  sureties  on  his  bonds  as  ad- 
ministrator and  guardian.  Pending  the 
ties  were  made  defendants  with  the  ad- 
ministrator and  guardian.  Pending  the 
suit,  a  written  agreement  of  settlement 
and  compromise  was  effected  with  the 
complainant  by  a  surety  who  was  the  ex- 
ecutor of  a  deceased  mortgagee  of  a  part 
of  the  land,  by  which  complainant  agreed 
to  accept  $1,500  in  full  satisfaction  of  the 


amount  due  him,  which  was  over  $5,000, 
to  bid  that  sum  for  a  small  part  of  the 
land  not  worth  more  than  $500,  discharge 
the  sureties  from  further  liability,  and  to 
release  his  lien  on  the  other  lands.  Held, 
that  while  the  inadequacy  of  consideration 
might  not,  of  itself,  be  sufficient  to 
justify  the  court  in  setting  aside  the  set- 
tlement, the  evidence  also  showing  undue 
advantage  and  bad  faith  practiced  by  the 
executor  in  procuring  the  complainant's 
assent  and  signature,  the  court  would  not 
enforce  it  against  him.  Cleere  v.  Cleerc, 
82  Ala.  581,  3  So.  107.  See  the  title  EX- 
ECUTORS  AND   ADMINISTRATORS. 

Errors  in  Computationw— A  voluntary 
compromise  and  settlement  will  not  be 
opened  on  the  ground  of  errors  in  the 
computation  of  the  accounts  settled.  Sill- 
ingslea  v.  Ware,  32  Ala.  415. 

Condition  Precedent  to  Relief. — A  con- 
testant in  a  newspaper  contest  held  not 
entitled  to  set  aside  a  receipt  given  for 
second  prize  and  operating  as  a  com- 
promise and  settlement,  upon  claiming  the 
right  to  the  first  prize,  where  she  did  not 
tender  the  amount  of  the  second  prize. 
Hertz  r.  Montgomery  Journal  Pub.  Co. 
(Ala.),  62  So.  564. 

Upon  the  settlement  of  accounts,  a  bal- 
ance found  due  from  plaintiff  was  ad- 
justed by  compromise,  certain  lands  be- 
ing taken  by  defendant  in  part  payment 
of  the  amount  due,  plaintiffs  note  being 
given  for  the  balance.  Held,  that  equity 
will  not  grant  relief  for  an  overpayment 
by  plaintiff  due  to  a  mistake  in  calculat- 
ing the  value  of  the  land,  when  it  appears 
that  the  note  for  the  balance  is  still  un- 
paid.    Billingslea  v.  Ware,  32  Ala.  415. 

Where  Fraud  Unproven. — A  bill  in 
equity  to  set  aside  the  compromise  of  a 
suit  on  the  ground  of  fraud  will  be  dis- 
missed, when  the  fraud  is  denied  in  the 
answer,  and  unsupported  by  the  evidence. 
McKewan  v,  Woodstock  Iron  Co.,  83 
Ala.  286,  3  So.  314. 

§  14.  Performance  or  Breach  of  Agree- 
ment. 
An  agreement  by  railroad  subcontract- 
ors who  have  an  unconditional  claim 
against  the  contractor  for  work  done,  re- 
citing that  the  railroad  company  proposed 
to  reorganize  and  issue  bonds  for  its  in- 
debtedness, and  providing  that  they 
should  accept  such  bonds  for  their  claim, 
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is  not  a  discharge  of  the  contractor, 
within  Code.  §§  2774,  2775,  providing  that 
discharges  and  settlements  of  debt  shall 
operate  according  to  the  intent,  though 
no  new  consideration  was  given,  where 
the  railroad  did  not  reorganize  or  issue 
bonds.  Crass  v.  Scruggs,  22  So.  8J,  115 
Ala.  258. 

Refunding  Payments  on  Breach. — 
Where  money  is  paid  on  a  compromise, 
it  is  a  payment  pro  tanto,  precluding  a 
claim  to  have  the  money  refunded  on  the 
failure  of  the  party  making  the  payment 
to  carry  out  the  compromise.  Abercrom- 
bie  V.   Skinner,   42   Ala.   633. 

§  15.   Enforcement 

Where  creditors  were  ignorant  that, 
when  they  made  the  compromise  of  a 
debt,  land  had  been  levied  on  of  sufficient 
value  to  pay  the  debt,  a  court  of  equity 
will  not  decree  satisfaction  of  the  judg- 
ment, and  set  aside  the  sale  of  the  land, 
which  would  be  equivalent  to  specific  per- 
formance of  the  compromise;  but  it  will 
first  require  the  debtor  t*.*  pay  the  debt, 
interest,  and  costs,  the  amount  paid  on 
the  compromise  being  allowed  as  part 
paynrnt.  Cowan  v.  Sapp,  81  Ala.  525,  8 
So.  212. 

Estoppel — Where,  by  the  terms  of  a 
compromise,  one  of  the  parties  gives  his 
note  to  the  other,  the  failure  to  pay  which 
shall  render  the  compromise  inoperative, 
in  an  action  to  enforce  the  compromise  by 
the  payee  of  the  note  the  maker  thereof 
can  not  set  up  his  failure  to  pay  it  in  de- 
fense.   Jones  V,  Pullen,  66  Ala.  306. 

S  16.  Pleading. 

Replication — Fraud. — A  replication  in  a 
railroad  passenger's  action  for  personal 
injuries,  alleging  that  the  settlement  was 
made  with  plaintiff  while  she  was  in  a 
weak  mental  and  physical  condition,  and 
because  of  fraudulent  representations  by 
the  company's  physician,  while  in  plain- 
tiflTs  confidence,  that  plaintiff's  injuries 
were  not  serious,  held  not  demurrable. 
Western  Railway  v.  Foshee  (Ala.),  62  So. 
500. 

§  17.  Evidence. 

§  17  (1)    Presumptions   and    Burden    of 
Proof. 

Where  a  note  is  made  for  the  ascer- 
tained balance   on  the   settlement  of  ac- 


counts, an  order  previously  given  by  the 
creditor  to  a  third  person,  if  then  ac- 
cepted or  paid,  is  presumed  to  have  en- 
tered into  the  settlement.  Alabama  &  M. 
R.  R.  Co.  V.  Sanford,  36  Ala.  703. 

The  taking  of  a  promissory  note  raises 
the  presumption  that  a  settlement  is  then 
made  of  all  outstanding  accounts  between 
the  parties,  but  this  is  a  presumption 
which  may  be  rebutted  by  other  presump- 
tions, or  by  other  facts  and  circumstances* 
Maynard  &  Co.  r.  Johnson,  4  Ala.  116. 

The  giving  of  a  note  is  prima  facie  evi- 
dence of  settlement  of  all  previous  ac- 
counts between  the  parties,  but  not  of 
notes  previously  given.  Tisdale  v.  Max- 
well, 58  Ala.  40. 

§  17  (8)    Admissibility. 

In  an  action  on  a  note,  in  which  the 
only  issues  were  as  to  the  terms  of  a  set- 
tlement reached  between  the  parties  and 
whether  a  memorandum  thereof  had  been 
altered,  it  was  not  error  not  to  allow  the 
defendant  to  go  into  proof  of  a  contract 
with,  and  sale  of  engine  and  boiler  to,  a 
third  party,  as  such  evidence  was  aliunde 
the  issue  and  would  have  tended  to  be- 
cloud the  real  issues.  McCullars  v.  Jack- 
sonville Oil  Mill  Co.,  53  So.  1025,  169  Ala. 
582. 

In  an  action  on  a  note,  where  the  issue 
is  whether  there  was  a  settlement,  includ- 
ing the  note,  it  is  not  error  to  permit  a 
witness  to  testify  as  to  what  the  entire 
indebtedness  was  on  the  day  of  the  set- 
tlement. McCullars  v,  Jacksonville  Oil 
Mill  Cr..,  169  Ala.  582,  53  So.  1025. 

In  an  action  on  a  note,  where  the  dis- 
pute was  whether  there  was  a  settlement, 
testimony  is  admissible  as  to  what  was  the 
agreement,  as  that  was  the  very  gist  of 
the  issue.  McCullars  v.  Jacksonville  Oil 
Mill  Co.,  169  Ala.  582,  53  So.  1025. 

In  an  action  on  a  contract  made  in 
compromise  of  an  existing  controversy, 
evidence  of  the  fact  that  at  the  time  the 
contract  was  made  "plaintiffs  were  poor 
and  in  destitute  circumstances"  is  not  ad- 
missible for  them.  Adams  v.  Adams,  29 
Ala.  433. 

When  there  is  an  unsettled  account  be- 
tween two  persons,  and  one  receives  from 
the  other  a  sum  of  money  which  he 
agrees  to  secure  by  a  deed  of  trust,  he 
may,   when  sued  for  this  money,  reduce 


Digitized  by 


Google 


180 


Compromise  and  Settlement 


§§  17(2)-18 


the  amount,  or  defeat  the  action,  by  show- 
ing that  the  other  party  was  indebted  to 
him  at  the  time  upon  the  unsettled  ac- 
count; but  he  can  not  cast  upon  the  other 
party  the  burden  of  unraveling  the  ac- 
count. Drinkwater  v.  Holliday,  11  Ala. 
134. 

§  18.   Instructions. 

Judgment  for  defendant  will  not  be  re- 
versed on  the  ground  that  it  was  calcu- 
lated to  mislead  the  jury  to  charge  that 
under  the  pleadings,  if  tie  jury  were  rea- 
sonably satisfied  from  the  evidence  that 
plaintiff  compromised  his  claim,  as  alleged 
in  the  plea,  they  should  find  for  defend- 


ant, though  they  believed  from  the  evi- 
dence that  plaintiff  was  hurt  by  reason  of 
defendant's  negligence,  as  alleged  in  the 
complaint.  Kelly  v.  Louisville  &  N.  R. 
Co.,  41  So.  870,  148  Ala.  143. 

Whether  the  admission  of  facts,  in  a 
written  proposition  to  compromise,  be  ad- 
missible evidence  or  not,  it  is  not  error  to 
charge  the  jury  thkt  if  the  paper  was  writ- 
ten with  a  view  to  a  compromise,  and  the 
promises  contained  in  it  were  made  for 
that  purpose,  the  defendant  was  not 
bound  by  them.  Such  a  charge  does  not 
deny  effect  to  the  facts.  Courtland  v. 
Tarlton,  8  Ala.  532. 


ComptroUer. 

See    the    titles    BANKS    AND     BANKING;     MUNICIPAL    CORPORATIONS; 

STATES. 

Compulsion. 

See  the  titles  ABDUCTION;  EXTORTION:  RAPE;  THREATS.  As  to  com- 
pulsion as  affecting  validity  of  assignments,  contract,  deeds,  insurance,  etc..  see  the 
various  specific  titles  throughout  this  work.  As  to  compulsory  confessions,  see  the 
titles  CRIMINAL  LAW;  EVIDENCE.  As  to  duress  in  procuring  marriage,  see 
the  title  DIVORCE. 

Compulsory  Partition. 

See  the  title  PARTITION. 

Compulsory  Payment. 

See  the  title  PAYMENT. 

Compulsory  Process. 

See  the  titles  CRIMINAL  LAW;  WITNESSES. 

Compulsory  Reference. 

See  the  title  REFERENCE. 

Computation  of  Interest. 

See  the  titles  APPEAL  AND  ERROR;  COSTS;  INTEREST. 


Computation  of  Time. 


See    the  titles  APPEAL   AND  ERROR;    CRIMINAL  LAW; 

ACTIONS. 


LIMITATION  OF 


Concealed  Weapons. 

See  the  titles  EVIDENCE;  WEAPONS. 
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Concealment. 

See  the  titles  FRAUD;  FRAUDULENT  CONVEYANCES.  As  affecting  limita- 
tions of  prosecutions  or  actions,  see  the  titles  CRIMINAL  LAW;  LIMITATION 
OF  ACTIONS.  As  ground  for  attachment,  see  the  title  ATTACHMENT.  As  to 
concealment  of  other  crimes  as  motive  for  homicide,  see  the  title  HOMICIDE.  As 
to  concealment  of  birth  and  death  of  illegitimate  child,  see  the  title  BASTARDS. 

Concerts. 

See  the  title  THEATERS  AND  SHOWS. 

Conclusion. 

As  to  the  formal  conclusion  of  indictments,  informations,  or  pleadings  in  civil  cases, 
see  the  titles  INDICTMENT  AND  INFORMATION;  PLEADING.  As  to  find- 
ing by  jury,  see  the  title  TRIAL.  As  to  conclusion  of  law  on  trial  by  court  or  referee, 
see  the  titles  REFERENCE;  TRIAL.  As  to  conclusion  of  witness,  see  the  titles 
CRIMINAL  LAW;  WITNESSES. 

Conclusions  of  Law. 

See  the  title  PLEADING. 

Omdusive  Evidence. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE. 

Conclusiveness. 

As  to  conclusiveness  of  account  stated,  see  the  title  ACCOUNT;  of  grant  of  re- 
fusal of  license,  see  the  titles  INTOXICATING  LIQUORS;  LICENSES;  of  ac- 
counting by  guardian  or  committee,  see  the  titles  GUARDIAN  AND  WARD;  IN- 
SANE PERSONS;  etc.;  of  certificate  of  acknowledgment,  see  the  title  ACKNOWL- 
EDGMENT; of  finding  of  lower  court,  see  the  titles  APPEAL  AND  ERROR; 
CRIMINAL  LAW;  of  report  of  reference  or  submission  to  referee,  see  the  title 
REFERENCE. 

Conclusiveness  of  Judgment. 

As  to  conclusiveness  of  judgment,  see  the  title  JUDGMENT. 

Conclusive  Presumptions. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE.  See,  also,  the  titles  COURTS; 
JUDGMENT.  As  to  presumption  on  appeal,  see  the  titles  APPEAL  AND  ERROR; 
CRIMINAL  LAW. 

Concurrence. 

See  the  titles  APPEAL  AND  ERROR;  COURTS;  JURY. 

Concurrent  Causes. 

See  the  titles  CARRIERS;  HOMICIDE;  NEGLIGENCE. 

Concurrent  Covenants. 

See  the  title  COVENANTS. 
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Concurrent  Jurisdiction. 

See  the  titles  COURTS;  CRIMINAL  LAW;  EQUITY.     See,  also,  the  title  JUDG- 
MENT. 

Concurrent  Negligence. 

See  the  titles  CARRIERS;  MASTER  AND  SERVANT;   NEGLIGENCE;   RAIL- 
ROADS; STREET  RAILROADS. 

Concurrent  Remedies. 

See  the  title  EQUITY. 

Condemnation  of  Property. 

See  the  titles  EMINENT  DOMAIN;  FORFEITURES;  WAR.     See,  also,  the  title 

TAXATION. 

Conditional  Contracts. 

See  the  title  CONTRACTS. 

Conditional  Fee. 

See  the  titles  DEEDS;  ESTATES;  REMAINDERS;  WILLS. 

Conditional  Limitations. 

Sec  references  under  CONDITIONAL  FEES. 

Conditional  Pardon. 

See  the  title  PARDON. 

Conditional  Sales. 

See  the  title  SALES.    As  to  distinction  between  conditional  sales  and  mortgages,  see 
the  titles  CHATTEL  MORTGAGES;  MORTGAGES. 

Conditions. 

No  cross  reference  or  set  of  cross  references  from  this  head  could  be  of  any  ma- 
terial value,  as  the  effect  of  conditions  both  subsequent  and  precedent  is  a  material 
question  arising  in  practically  every  title  treated  throughout  this  word.  Hence, 
when  questions  as  to  the  validity,  operation,  and  effect  of  conditions  arise,  reference 
must  be  had  to  the  particular  title  wherein  such  question  is  treated. 

Condonation. 

As  to  condonation  of  a  breach  of  contract  to  marry,  see  the  title  BREACH  OF 
MARRIAGE  PROMISE.  As  a  defense  to  criminal  prosecution,  see  the  title  CRIM- 
INAL LAW.  As  a  defense  to  an  action  for  divorce,  see  the  title  DIVORCE.  As  to 
condonation  of  criminal  conversation,  see  the  title  HUSBAND  AND  WIFE. 
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Conduct  of  By-Staunders. 

See  the  titles  CRIMINAL  LAW;  TRIAL. 

Conduct  of  Counsel. 

See  the  titles  CRIMINAL  LAW;  TRIAL.  As  to  disorderly  conduct,  see  the  title 
DISORDERLY  CONDUCT.  As  to  conduct  of  jury,  see  the  titles  CRIMINAL 
LAW;  JUSTICES  OF  THE  PEACE;  TRIAL.  As  to  conduct  of  parties  as  evi- 
dence in  civil  actions  and  criminal  prosecutions,  see  the  titles  ASSAULT  AND  BAT- 
TERY; BASTARDS;  BREACH  OF  MARRIAGE  PROMISE;  EVIDENCE; 
RAPE;  SEDUCTION. 

Conductor. 

See  the  titles  CARRIERS;  MASTER  AND  SERVANT;   RAILROADS. 

Confederate  States. 

See  the  titles  PAYMENT;  STATES;  WAR,  and  the  cross  references  there  found. 

Confession  and  Avoidance. 

.     See  the  title  PLEADING. 

Confession  of  Judgment. 

See  the  title  JUDGMENT.    As  to  confession  of  judgment  as  condition  precedent  to 
injunction,  see  the  title  INJUNCTION. 

Confessions. 

See    the  titles    CRIMINAL  LAW;    DIVORCE.     See,  also,  cross  references    under 
PRIVILEGED  COMMUNICATIONS. 

Confidence  Game. 

See  the  titles  FALSE  PRETENSES;  GAMING. 

Confidential  Communication. 

See    the  titles  DEPOSITIONS;    EVIDENCE;    LIBEL  AND  SLANDER;    WIT- 
NESSES. 

Confidential  Relations. 

See  the  titles  ATTORNEY  AND  CLIENT;  BROKERS;  FACTORS;  GUARDIAN 
AND  WARD;  HUSBAND  AND  WIFE;  PRINCIPAL  AND  AGENT;  TRUSTS. 
As  to  confidential  relations  as  an  element  of  fraud  or  undue  influence,  see  the  titles 
DEEDS;  FRAUD;  FRAUDULENT  CONVEYANCES;  WILLS. 

Confirmation. 

As  the  question  of  confirmation  arises  in  many  and  various  ways  any  attempt  at 
making  specific  cross  references  would  be  futile.  Hence,  references  must  be  had  to 
the  specific  titles  throughout  this  work  wherein  such  question  might  arise,  as,  for 
instance,  as  to  confirmation  of  tax  sales  or  tax  titles,  see  the  title  TAXATION;  as 
to  confirmation  of  contracts,  deed,  mortgages,  execution,  etc.,  see  the  titles  CON- 
TRACTS; DEEDS;  EXECUTION;  MORTGAGES;  REFERENCE;  etc.;*  as  to 
confirmation  of  grants  of  public  lands  emanating  from  or  arising  under  a  former 
sovereign,  see  the  title  PUBLIC  LANDS. 
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Confiscation. 

See  the  titles  CONSTITUTIONAL  LAW;  WAR. 

*  Conflicting  Claims. 

As  to  conflicting  claims  to  property  levied  on,  see  the  titles  ATTACHMENT; 
EXECUTION;  GARNISHMENT.  As  to  conflicting  claims  to  real  property,  see  the 
titles  ADVERSE  POSSESSION;  QUIETING  TITLE. 

Conflicting  Grants. 

See  the  titles  ADVERSE  POSSESSION;  PUBLIC  LANDS. 

Conflicting  Jurisdiction. 

See  the  title  COURTS.    See,  also,  the  title  EQUITY. 

Conflict  of  Laws. 

As  the  question  of  conflict  of  laws  arises  in  practically  every  title  in  a  work  of  this 
kind,  no  attempt  at  making  specific  cross  references  will  be  made,  but  reference  must 
be  had  to  the  particular  titles. 

Confronting  Witness. 

See  the  titles  CRIMINAL  LAW;  TRIAL. 


CONFUSION  OF  GOODS. 

Analysis, 
I.  Nature  and  Effect. 

§  1.  Wrongful  Intermixture. 
n.  Bights  and  Bemedies  of  Persons  Interested. 

§  2.  Rights  as  to  Property. 

§  3.  Owners  in  General. 

§  4.  Mortgagors  and  Mortgagees. 

§  5.  Rights  of  Creditors  and  Other  Third  Persons. 
§  6.  Remedies  of  Owners  and  Others  Interested. 

Cross  References. 

See  the  titles  ACCESSION;  CHATTEL  MORTGAGES;  REPLEVIN;  TROVER 
AND  CONVERSION. 


I.  NATURE  AND  EFFECT. 
§  1.   Wrongful  Intermixture. 

If  the  purchaser  of  goods  from  an  in- 
solvent debtor  intentionally  intermingles 
them  with  his  own  goods,  and  refuses  to 
furnish  to  the  sheriff,  seeking  to  levy  an 
execution  on  them  as  the  property  of  the 
seller,  the  information  necessary  to  dis- 
tinguish  and   separate   them,   he  can   nol 


of  goods;  and  having  interposed  a  statu- 
tory claim  to  the  goods  levied  on,  the 
duty  is  cast  on  him  to  furnish  the  evi- 
dence necessary  to  separate  his  own 
goods  from  the  others.  Lehman,  etc.,  Co, 
V.  Kelly  &  Bro.,  68  Ala.  192,  193. 

II.    RIGHTS    AND     REMEDIES     OF 
PERSONS  INTERESTED. 
8.   Rights  as  to  Property. 


claim  any  advantage  from  the  confusion  |      See  post,  "Owners  in  General,"  §  3 
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Confusion  of  Goods — Consanguinity 
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§  3. Owners  in  General 

The  right  of  one  to  corn  in  a  crib  is 
not  divested  or  impaired  by  another  per- 
son mixing  his  corn  with  it.  Sims  v. 
Glazener,  14  Ala.  695. 

When  goods  are  intermixed  willfully 
without  mutual  consent,  the  entire  prop- 
erty belongs  to  him  whose  property  was 
originally  invaded,  if  its  distinctive  char- 
acter is  thereby  destroyed.  If,  however, 
the  goods  can  be  easily  distinguished  and 
separate'd,  no  change  of  ownership  takes 
place.  Alley  v.  Adams,  44  Ala.  609;  Burns 
V.  Campbell,  71  Ala.  271. 

Where  a  bank  commingles  its  own  col- 
laterals to  secure  its  own  debts  with  col- 
laterals which  it  held  to  secure  a  note 
payable  through  the  bank,  owed  to  a  de- 
positor, all  the  collaterals  became  the 
property  of  the  depositor  to  secure  the 
note.  First  Nat.  Bank  v,  Henry,  49  So. 
97,  159  Ala.  367. 

The  mere  commingling  of  goods  by  the 
owner  with  those  of  another  does  not  de- 
stroy the  owner's  property  right  in  his 
own  goods,  unless  the  identity  of  the 
goods  be  thereby  lost,  or  unless  such 
commingling  be  done  with  a  fraudulent 
intent  and  purpose.  McClendon  v.  Mc- 
Kissack,  38  So.  1020,  143  Ala.   188. 

§  4. Mortgagors  and  Mortgagees. 

Where  there  is  a  confusion  of  goods 
willfully  made  by  one  owner  without  the 
consent  of  the  other,  so  that  it  becomes 
impossible  to  distinguish  what  belongs  to 


each,  the  injured  party  is  entitled  to  the 
entire  property;  and  this  principle  applies 
lo  mortgaged  chattels,  and  a  confusion 
thereof  by  the  mortgagor  with  other  chat- 
tels owned  by  him  makes  the  whole  prima 
facie,  at  least,  subject  to  the  lien  of  the 
mortgage.  Burns  r.  Campbell,  71  Ala. 
271. 

§  5.  Rights  of  Creditors  and  Other  Third 
Persons. 

Where  the  owner  of  goods  fraudulently 
intermixes  them  with  those  of  a  debtor, 
and  the  goods  of  each  can  not  be  dis- 
tinguished, the  recourse  of  a  creditor  is 
against  the  mass.  Lanier  v.  Bank  at 
Montgomery,  18  Ala.  625. 

§  6.  Remedies  of  Owners  and  Others  In- 
terested. 

A  mortgagee  of  a  stock  of  goods,  bring- 
ing detinue  to  obtain  possession  of  the 
stock  and  then  a  bill  for  foreclosure,  is 
not  entitled,  in  the  foreclosure  proceed- 
ings, to  enjoin  the  mortgagor  from  rais- 
ing the  defense  in  the  detinue  action  that 
some  of  the  goods  acquired  since  the 
mortgage  was  executed  had  been  inter- 
mingled with  those  included  in  the  mort- 
gage, on  the  ground  that  the  mortgagor 
withholds  the  only  evidence  by  which  the 
goods  could  be  distinguished,  where  the 
mortgagee  had  agreed  to  permit^  such  in- 
termingling. Tyson  r.  Weber,  81  Ala. 
470,  2  So.  901. 


Congregation. 

See  the  titles  DISTURBANCE  OF  PUBLIC  ASSEMBLAGE;  RELIGIOUS  SO- 
CIETIES. 

Conjugal  Rights. 

See  the  title  HUSBAND  AND  WIFE. 

Connecting  Carriers. 

See  the  titles  CARRIERS;  RAILROADS;  TELEGRAPHS  AND  TELEPHONES. 

Connivance. 

See  the  titles  DIVORCE;  HUSBAND  AND  WIFE. 

Consanguinity. 

See  the  titles  DESCENT  AND  DISTRIBUTION;  INCEST;  MARRIAGE. 
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Consent  Judgments  and  Decrees. 

See  the  titles  APPEAL  AND  ERROR;  EQUITY;  JUDGMENT. 

Consequences. 

See  the  titles  CARRIERS;   DAMAGES;   INJUNCTION;   MASTER  AND   SERV- 
ANT;  NEGLIGENCE. 

Consequential  Damages. 

See  the  title  DAMAGES.    As  to  affecting  jurisdiction,  see  the  titles  COURTS;  JUS- 
TICES OF  THE  PEACE. 

Conservator  of  the  Peace. 

See  the  titles  JUSTICES  OF  THE   PEACE;   SHERIFFS  AND  CONSTABLES. 
As  to  right  to  carry  weapons,  see  the  title  WEAPONS. 

Consideration. 

As  to  necessity  for,  validity  of,  sufficiency  of,  etc.,  consideration  in  particular  cases, 
references  must  be  had  to  the  specific  titles  throughout  this  work. 

Consignment. 

See  the  titles  CARRIERS;  FACTORS;  SALES. 

Consolidation. 

As  to  consolidation  of  actions,  see  the  titles  ACTION;  APPEAL  AND  ERROR; 
JUSTICES  OF  THE  PEACE.  As  to  consolidation  of  corporations  or  associations, 
see  the  titles  BANKS  AND  BANKING;  CORPORATIONS;  INSURANCE;  MO- 
NOPOLIES; RAILROADS;  etc.  As  to  consolidation  of  courts,  see  the  title 
COURTS.    As  to  trial  of  causes  together,  see  the  title  TRIAL. 
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CONSPIRACY. 

Analysis. 
I.  Civil  LiabiUty. 

§  1.  Persons  Liable. 

§  2.  Actions. 

§  3.  Evidence. 

n.  Criminal  Besponsibility. 

(A)  Offenses. 

§    4.  Nature  and  Elements  of  Criminal  Conspiracy  in  General. 

§     5.  In  General. 

§    6.  Overt  Act. 

§     7.  Conspiracy  to  Commit  Crime. 

§    8.  Conspiracy  to  Injure  in  Person  or  Reputation. 

§    9.  Conspiracy  to  Injure  in  Property  or  Business. 

§  10.  Merger  in  Offense  Committed. 

§  11.  Persons  Liable. 

(B)  Prosecution  and  Punishment. 
§  12.  Jurisdiction. 

§  13.  Indictment  or  Information. 

§  13  (1)  Conspiracy  tp  Commit  Crime. 

§  13  (2)  Conspiracy  to  Injure  in  Person  or  Reputation. 

§  13  (3)  Issue,  Proof,  and  Variance. 
§  14.  Evidence. 

§  15.  In  General. 

§  16.  Admissibility  in  General. 

§  17.  Trial.  . 

§  18.  Sentence  and  Punishment. 

Cross  References, 

As  to  declarations  and  admissions  of  conspirators  as  evidence  and  testimony 
of  conspirators,  see  the  title  CRIMINAL  LAW.  As  to  combinations  to  monopo- 
lize trade,  see  the  title  MONOPOLIES.  As  to  admissibility  of  circumstances  of 
conspiracy  or  concerted  action  in  prosecution  for  homicide,  see  the  title  HOMI- 
CIDE. As  to  combinations  to  control  prices  as  being  in  restraint  of  trade,  see 
the  title  CONTRACTS.  As  to  conspiracy  as  incident  to  commission  of  homicide, 
see  the  title  HOMICIDE. 


I.  CIVIL  LIABILITY. 
§  1.  Persons  Liable. 

Necessity     of     Aiding     or    Abetting.-^ 

Where  the  complaint  alleged,  in  trespass 
and  trover  for  a  horse,  that  defendants 
conspired  together  to  defraud  plaintiff  of 
his  horse  by  having  one  defendant  oflfer 
him  a  certain  sum  for  worthless  notes, 
falsely  representing  that  they  were  about 
to  be  paid,  by  reason  of  which  oflFer  plain- 


tiff agreed  to  trade  his  horse  for  the 
notes,  and,  though  the  trade  was  not  con- 
summated, defendants  deceived  hirti  by 
such  promise  to  buy  the  notes,  so  as  to 
get  possession  of  the  horse  without  his 
consent,  no  one  of  the  defendants  was  li- 
able for  the  conversion  of  the  horse  un- 
less he  aided  or  abetted  in  converting  it 
pursuant  to  the  conspiracy,  though  de- 
fendants conspired  to  trade  the  notes  to 
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plaintiff  for  the  horse,  so  that  it  was  er- 
ror to  charge  that  if  defendants  conspired 
together  to  trade  plaintiff  the  worthless 
notes  for  his  horse,  by  false  representa- 
tions made  by  one  defendant  that  certain 
notes  were  about  to  be  paid  off  and  such 
defendant  would  pay  a  certain  sum  there- 
for, when  defendants  knew  the  notes  were 
worthless,  and  plaintiff  tendered  back  the 
notes  in  a  reasonable  time  after  learning 
of  the  fraud,  the  verdict  should  be  for 
plaintiff  for  the  reasonable  value  of  the 
horse.  Darden  v.  Mann.  50  So.  1033,  163 
Ala.  297. 

§  2.  Actions. 

§  3. Evidence. 

Admissibility— What  Defendant  Was 
Worth. — Where  plaintiff  claimed,  in  tres- 
pass and  trover  for  a  horse,  that  defend- 
ants conspired  together  to  defraud  him  of 
his  horse  by  having  one  defendant  offer 
him  a  certain  sum  for  worthless  notes, 
falsely  representing  that  they  were  about 
to  be  paid,  by  reason  of  which  offer  plain- 
tiff agreed  to  trade  his  horse  for  the  notes 
and  was  deceived,  so  that  defendant  got 
possession  of  the  horse  without  his  con- 
sent, evidence  was  admissible  as  to  what 
the  defendant  was  worth  who  offered  lo 
purchase  the  notes,  to  show  the  intention 
of  the  parties  in  the  transaction.  Darden 
V,  Mann,  50  So.  1033,  163  Ala.  297. 

II.      CRIMINAL      RESPONSIBILITY. 

(A)    OFFENSES. 

§  4.    Nature  and  Elements    of    Criminal 

Conspiracy  in  General. 
§  5.  -^ —  In  General 

"A  'conspiracy'  in  general  is  defined  to 
be  'the  confederating  together  of  two  or 
more  persons  to  accomplish  some  unlaw- 
ful purpose,  or  a  lawful  purpose  by  unlaw- 
ful means.'  2  Bish.  New  Crim.  Law, 
§§  171,  175;  6  Am.  &  Eng.  Ency.  Law,  p. 
832;  1  Mayf.  Dig.,  p.  214."  Smith  v.  State 
(Ala.),  62   So.  575,  577. 

"A  conspiracy  is  said  to  be  a  consulta- 
tion or  agreement  between  two  or  more 
persons,  either  falsely  to  accuse  another 
with  a  crime  punishable  by  law,  or  wrong- 
fully to  injure  or  prejudice  a  third  per- 
son, or  any  body  of  men  in  any  other 
manner;  or  to  commit  any  offense  pun- 
ishable by  law;  or  to  do  any  act  with  in- 
tent to  prevent  the  course  of  justice;  or 


to  effect  a  legal  purpose  with  a  corrupt 
intent,  or  by  improper  means.  1  Hawk. 
P.  C.  chap.  27,  §  2,  et  post;  Arch.  Or. 
Plead.  390-1;  4  Bla.  Com.  136,  n.  31;  3 
Chitty's  C.  L.  1139;  2  Russ.  on  Cr.  553." 
State  V.  Murphy,  6  Ala.  765,  768. 

A  charge  that  if  defendants  agreed  to 
steal  a  hog,  and  with  that  understanding 
one  of  them  killed  a  hog,  that  would  be 
a  conspiracy,  was  proper,  where  the  evi- 
dence showed  the  killing  to  have  been 
done  by  one  of  them,  and,  in  some  of  its 
tendencies,  was  stronger  against  one  than 
the  other.  Browder  v.  State,  102  Ala.  164, 
14  So.  895.    See  the  title  LARCENY. 

§  6.  Overt  Act 

\  criminal  "conspiracy"  is  a  distinct 
substantive  offense,  complete  when  the 
corrupt  agreement  is  entered  into,  though 
no  act  is  done  in  pursuance  of  it.  Smith 
V,  State  (Ala.),  62  So.  575;  Thompson  v. 
State,  106  Ala.  67,  17  So.  512,  516. 

The  gist  of  a  conspiracy  is  the  unlawful 
confederacy  to  do  an  unlawful  act,  or  a 
lawful  act  for  an  unlawful  purpose,  and 
the  offense  is  complete  when  the  confed- 
eracy is  made.  State  v.  Cawood,  2  Stew. 
360;  Smith  v.  State  (Ala.),  62  So.  575,  581. 

It  is  not  material,  on  an  indictment  for 
conspiracy,  that  the  unlawful  purpose 
should  be  accomplished.  State  r.  Ca- 
wood, 2  Stew.  360. 

§  7.  Conspiracy  to  Commit  Crime. 
To  Commit  Felony   in   Sister    Sute.— 

The  common-law  offense  of  conspiring  tc 
commit  a  felony,  malum  in  se,  in  a  sister 
state,  is  indictable  and  punishable  in  Ala- 
bama. Thompson  r.  State,  106  Ala.  67,  17 
So.  512. 

Conspiracy  to  rob  is  in  itself  an  of- 
fense, and  the  conspirators  may  be  con- 
victed tYiereof,  though  they  were  en- 
trapped into  an  attempt  at  its  consumma- 
tion. Thompson  v.  State,  106  Ala.  67,  17 
So.  512.    See  the  title  ROBBERY. 

The  consent  of  a  man  and  a  woman  to 
commit  adultery  or  fornication  is  not  a 
conspiracy  to  commit  a  misdemeanor,  and 
is  not  indictable.  Miles  v.  State,  58  Ala. 
390.  See  the  titles  ADULTERY;  FORNI- 
CATION. 

§  8.  Conspiracy  to  Injure  in  Person  or 
Reputation. 

To  Contract  Invalid  Marriage.— On  trial 
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for  conspiracy  in  persuading  an  unmar- 
ried woman  and  her  parents  to  believe 
that  a  forged  marriage  license  was  gen- 
uine, and  that  one  of  the  conspirators  was 
a  justice  of  the  peace,  thus  gaining  their 
consent  to  the  marriage,  it  is  immaterial 
whether  a  license  was  necessary  to  the 
validity  of  the  marriage.  State  v.  Mur- 
phy, 6  Ala.  765. 

§  9.  Conspiracy  to  Injure  in  Property  or 
Business. 
Anti-Boycott  Act — To  authorize  a  con- 
viction under  Anti-Boycott  Act  (Act  Sept. 
26,  1903;  Laws  1903,  p.  282),  §  4,  declaring 
guilty  of  a  misdemeanor  one  who  uses 
force,  threats,  or  other  means  of  intimida- 
tion to  prevent  any  person  from  engaging 
in  any  lawful  occupation,  it  must  be 
shown  that  the  person  against  whom  the 
acts  or  conduct  •  complained  of  were  di- 
rected was  engaged  in  a  lawful  occupa- 
tion, or  purposed  such  an  engagement, 
and  that  such  acts  or  conduct  had  refer- 
ence to  the  prevention  of  such  engage- 
ment or  pursuit  of  a  lawful  occupation. 
Burt  V.  State,  48  So.  851,  159  Ala.  134. 

§  10.   Merger  in  Offense  Committed. 

The  offense  of  conspiracy  to  commit  a 
misdemeanor  is  not  merged  in  the  com- 
mission of  the  offense.  State  z'.  Murphy, 
6  Ala.  765. 

When  an  act  has  been  committed  by  one 
of  the  conspirators  in  furtherance  of  the 
common  design,  if  the  act  amounts  only 
to  a  misdemeanor,  then  all  of  the  con- 
spirators may  be  indicted  and  tried  either 
for  the  conspiracy  to  commit  the  act  or 
for  the  act  itself;  but,  when  the  act  in 
such  furtherance  amounts  to  a  felony, 
then  the  lesser  offense  of  the  conspiracy 
to  do  the  act  is  merged  into  the  higher 
crime  of  the  act  itself,  and  the  conspira- 
tors can  only  be  indicted  for  and  con- 
victed of  the  latter — all  as  principals  un- 
der the  statute.  6  Am.  &  Eng.  Ency.  Law, 
p.  863.  Smith  r.  State  (Ala.).  62  So.  575, 
577. 

§  11.   Persons  Liable. 

When  two  or  more  persons,  either  by 
prearrangement  or  upon  an  emergency, 
enter  upon  a  common  purpose  which  con- 
templates the  commission  of  a  criminal 
offense,  each  is  a  conspirator,  and,  if  the 
purpose  is  carried  out,  each  is  guilty  of 


the  offense  committed,  whether  he  did  any 
overt  act  or  not.  Pearce  v.  State,  4  Ala. 
App.  32,  58  So.  996,  citing  Tanner  v.  State, 
92  Ala.  1,  9  So.  613. 

The  criminal  accountability  of  a  co- 
conspirator in  a  purpose  contemplating 
the  commission  of  a  criminal  offense  ex* 
tends,  not  only  to  the  purpose  in  which 
he  engages,  but  to  the  proximate  and 
natural  consequences  of  such  purpose. 
Pearce  v.  State,  4  Ala.  App.  32,  58  So.  996, 
citing  Tanner  v.  State,  92  Ala.  1,  9  So.  613. 

Where  by  prearrangement,  or  on  the 
spur  of  the  moment,  two  or  more  persons 
enter  on  a  common  enterprise  or  ad- 
venture, and  a  criminal  offense  is  con- 
templated, then  each  is  a  conspirator,  and, 
if  the  purpose  is  carried  out,  each  is 
guilty,  whether  he  did  any  overt  act  or 
not,  on  the  theory  that  one  who  is  pres- 
ent, encouraging,  aiding,  abetting  or  as- 
sisting the  active  perpetrator  in  the  com- 
mission of  the  offense  is  a  guilty  partici- 
pant, and,  in  the  eye  of  the  law  is  equally 
guilty  with  the  one  who  does  the  act. 
Jones  V,  State,  174  Ala.  53,  57  So.  31. 

(B)     PROSECUTION    AND    PUNISH- 
MENT. 

§  18.   Jurisdiction. 

To  Conmiit  Crime  in  Sister  State.— The 
common-law  offense  of  conspiring  to 
commit  a  felony,  malum  in  se,  in  a  sister 
state,  is  indictable  and  punishable  in  Ala- 
bama. Thompson  v.  State,  106  Ala.  67, 
17  So.  512. 

§  18.   Indictment  or  Information. 

§  18  (1)    Conspiracy  to  Commit  Crime. 

An  indictment  charging  that  defendants 
"conspired  together  to  unlawfully  take 
one  thousand  dollars  in  money,  the  prop- 
erty of  J.  H.,  from  his  person,  and  against 
his  will,  by  violence  to  his  person,  or  by 
putting  him  in  such  fear  as  unwillingly  to 
part  with  the  same,"  is  analogous  to  Cr. 
Code,  p.  276.  form  76,  and  page  269,  form 
29,  prescribing  forms  for  indictment  for 
robbery  and  conspiracy,  and  therefore 
complies  with  Id.,  §  4899,  providing  that 
analogous  forms  may  be  used.  Thompson 
V.  State,  106  Ala.  67,  17  So.  512. 

§  18  (2)    Conspiracy  to  Injure  in  Person 
or  Reputation. 
To  Contract  Invalid  Marriage. — An  in- 
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dictment  is  unobjectionable,  both  in  form 
and  substance,  which  alleges  a  con- 
spiracy falsely  and  fraudulently  to  seduce 
from  her  virtue,  and  carnally  to  know,  an 
unmarried  female,  by  procuring  the  con- 
sent of  herself  and  parents  to  her  mar- 
riage with  one  of  the  conspirators,  and 
then,  in  furtherance  of  such  conspiracy, 
producing  a  forged  license,  assuring  them 
of  its  genuineness,  falsely  and  fraudu- 
lently representing  another  of  the  con- 
spirators to  be  authorized  to  celebrate  the 
espousals,  who  actually  performed  the 
ceremony,  in  consequence  of  all  which  the 
daughter  and  her  father  and  mother  were 
deceived,  etc.,  and  she  cohabited  with  her 
pretended  husband.  State  v.  Murphy,  6 
Ala.  765. 

§  18  (3)   Issue,  Proof,  and  Variance. 
Proof — Conspiracy   to   Rob^Amount. — 

On  a  trial  for  conspiracy  to  rob,  it  is  not 
necessary  to  prove  the  amount  which  it 
was  intended  to  acquire  by  the  robbery, 
though  it  is  alleged  in  the  indictment. 
Thompson  v.  State,  106  Ala.  67,  17  So.  512. 
See  the  title  ROBBERY. 

Proof— Time  of  Conspiracy.— To  show 
a  conspiracy  to  do  an  unlawful  act,  it  is 
not  indispensable  that  the  evidence  should 
show  the  existence  of  the  conspiracy  any 
definite  time  prior  to  the  doing  of  the 
act.  It  may  have  arisen  on  the  spur  of 
the  moment.  Morris  v.  State,  146  Ala.  66, 
41  So.  274. 

Variance — Description  of  Property — 
Proof. — There  is  a  fatal  variance,  where 
the  indictment  charges  conspiracy  to 
burn  "a  corn  crib  containing  corn,"  and 
the  proof  shows  that  the  building  is  a 
cabin  which  had  been  inhabited  up  to 
within  a  month  or  two  before  the  at- 
tempt to  burn  it,  when  the  owner  had  de- 
posited corn  in  it.  Thomas  v.  State,  116 
Ala.   161,  22  So.  666. 

§  14.   Evidence. 

§  15. In  General 

The  rule  of  evidence  applicable  to  the 
establishment  of  a  conspiracy,  are  the 
same,  of  course,  whether  the  parties  are 
charged  and  being  tried  for  the  con- 
spiracy itself  or  for  the  crime  committed 
in  execution  or  attempted  execution  of 
it.  Smith  V,  State  (Ala.),  62  So.  575,  577. 
See  the  title  CRIMINAL  LAW. 


§  16. Admissibility  in  General 

Circumstances, — Conspiracies  to  com- 
mit crime  may  be  proved  by  circumstan- 
tial, as  well  as  by  direct  evidence;  and  no 
positive  agreement  for  such  purpose  need 
be  shown.  Marler  v.  State,  67  Ala.  55; 
Jones  V.  State,  174  Ala.  53,  67  So.  31. 

A  conspiracy  need  not  be  proved  by 
evidence  of  an  agreement,  but  it  may  be 
proved  inferentially  or  by  circumstantial 
evidence.  Smith  v.  State  (Ala.),  62  So. 
575;  Pierson  v.  State,  99  Ala.  148,  13  So. 
550. 

It  is  not  necessary  to  prove  a  con- 
spiracy by  positive  evidence,  but  its  ex- 
istence may  be  inferred  from  the  attendant 
circumstances  accompanying  the  doing  of 
the  act  and  from  conduct  subsequent 
thereto.  Morris  v.  State,  146  Ala.  66,  41 
So.  274;  Tanner  r.  State,  92  Ala.  1,  9  So. 
613;  Williams  v.  State,  81  Ala.  1,  1  So.  179; 
Martin  v.  State,  89  Ala.  115,  8  So.  23; 
Gibson  v.  State,  89  Ala.  121,  8  So.  98;  El- 
more V.  State,  110  Ala.  63,  20  So.  323; 
Evans  v.  State,  109  Ala.  11,  19  So.  535; 
Johnson  v.  State,  29  Ala.  62;  Scott  v. 
State,  30  Ala.  503;  Buford  v.  Slate,  132 
Ala.  6,  31  So.  714. 

The  evidence  of  community  of  purpose 
or  conspiracy  which  will  render  one  a 
party  to  another's  criminal  act  need  not 
be  proved  by  positive  evidence.  Jones  f. 
State,  57  So.  31,  174  Ala.  53;  Pearcc  v. 
State,  4  Ala.  App.  32,  58  So.  996. 

A  conspiracy  may  be  proven  by  the 
testimony  of  an  accon^lice,  if  it  be  suffi- 
ciently corroborated,  as  to  his  statement 
connecting  the  defendant  with  the  com- 
mission of  the  offense.  Marler  v.  State, 
67  Ala.  55.  See  the  title  CRIMINAL 
LAW. 

§  17.  Trial 

Instructions — Conspiracsr  to  Rob. — On 
a  trial  for  conspiring  to  rob,  it  was 
proper  to  refuse  an  instruction  that,  if 
the  jury  could  account  for  defendant's 
presence  in  the  house  where  the  robbery 
was  to  be  committed  on  any  other  rea- 
sonable hypothesis  than  that  of  guilt,  it 
was  their  duty  to  acquit,  as  the  defendant 
might  have  been  lawfully  at  such  house, 
but  yet  be  guilty  of  conspiracy  to  rob. 
Thompson  v.  State,  106  Ala.  67,  17  So. 
512.     See  the  title  ROBBERY. 

Question  for  Jury. — The  community  of 
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purpose  of  conspiracy  between  conspira- 
tors, its  existence  and  extent  are  to  be 
determined  by  the  jury  from  the  conduct 
of  the  parties  and  the  evidence.  Pearce 
V,  State,  4  Ala.  App.  32,  58  So.  996,  citing 
Tanner  v.  State,  9a  Ala.  1,  9  So.  613. 

Arrest  of  Judgment  —  Motion — ^Who 
May  Make. — ^Where  several  persons  are 
indicted  and  found  guilty  of  a  conspiracy, 
a  motion  in  arrest  of  judgment  will  be 
entertained  at  the  instance  of  any  one 
or  more  of  them,  although  the  others  arc 
not  in  court,  and  may  have  actually  es- 
caped from  custody.  State  v,  Covington, 
4  Ala.  603. 
§  18.   Sentence  and  Punishment. 

"Sections  6470  and  6471  of    the    Code, 


respectively,  fix  the  punishment  for  crimi- 
nal conspiracies  to  commit  felonies  and 
misdemeanors."  Smith  v.  State  (Ala.), 
62  So.  575,  577. 

"A  conspiracy,  at  common  law,  is  a 
misdemeanor;  and  the  Code  provides  the 
punishment  which  is  to  be  inflicted  on 
conviction  of  a  misdemeanor,  at  common 
law,  the  punishment  of  which  is  not  other- 
wise particularly  specified."  Thompsons. 
State,  106  Ala.  67,  17  So.  512,  516. 

The  common-law  punishment  of  con* 
spiracy  being  inapplicable,  the  offense  is 
punishable  by  fine  and  imprisonment,  as 
a  misdemeanor.  State  v.  Cawood,  2  Stew. 
360. 


Constables. 

See  the  title  SHERIFFS  AND  CONSTABLES. 


CONSTITUTIONAL  LAW. 

Analysis. 
I.  Establishment  and  Amendment  of  Constitutions. 

§  1.  Adoption. 

§  2.  Amendment  and  Revision  of  State  Constitutions. 

§  3.  In  General. 

§  4.  Legislative  Powers  and  Proceedings. 

§  5.  Conventions  to  Revise  Constitution. 

§  6.  Submission  to  Popular  Vote. 

n.  Construction,  Operation  and  Enforcement  of  Constitutional  Pro- 
visions. 


7.  General  Rules  of  Construction. 


8.  Applicability  in  General. 

9.  Intent  and  Policy. 

§  10.  Meaning  of  Language. 

§  11.  Instrument  as  a  Whole. 

§  12.  Matters  Extrinsic  to  Instrument  in  General. 

§  13.  Relation  to  Common  Law. 

§  14.  Relation  to  Former  or  Other  Constitutions  or  Statutes. 

§  15.  Contemporaneous  Construction. 

§  16.  Subsequent  Legislative  or  Executive  Construction. 

§  17.  Operation  as  to  Laws  Previously  in  Force. 
§  18.  Grant  or  Limitation  of  Powers. 

§  19.  State  Constitutions. 

§  20.  Constitution  of  United  States. 

§  21.  Self -Executing  Provisions. 
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§  22.  In  General. 

§  23.  Prohibitions  and  Restrictions. 

§  24.  Conferring  Privileges  or  Exemptions. 

§  25.  Mandatory  or  Directory  Provisions. 

§  26.  Duty  of  Legislature  to  Obey  Constitutional  Mandate. 

§  27.  Validity  of  Statutory  Provisions. 

§  28.  Constitutionality  in  General. 

§  29.  Contravention  of  Natural  Justice  or  Common  Right. 

§  30.  Persons  Entitled  to  Raise  Constitutional  Questions. 

§  3L  In  General. 

§  32.  Estoppel  or  Waiver. 

§  33.  Determination  of  Constitutional  Questions. 

§  34.  Judicial  Authority  and  Duty  in  General. 

§  35.  Necessity  of  Determination. 

§  35  (1)  In  General. 

§  35  (2)  Form  and  Sufficiency  of  Objection  or  Allegation. 

§  35  (3)  Proceedings  in  Which  Question  Is  Raised. 

§  36.  Scope  of  Inquiry  in  General. 

§  37.  Presumptions  and  Construction  in  Favor  of  Constitution- 
ality. 

m.  Distribution  of  Oovemmeiital  Powers  and  Functions. 

(A)  Legislative  Powers  and  Delegation  Thereof. 
§  38.  Nature  and  Scope  in  General. 

§  39.  Encroachment  on  Judiciary. 

§  40.  In  General. 

§  41.  Construction  of  Statutes. 

§  42.  Disposition  of   Property  and  Adjudication  of   Rights. 

§  43.  Remedies  and  Procedure. 

§  44.  Encroachment  on  Executive. 
§  45.  Delegation  of  Powers. 

§  46.  In  General. 

§  47.  To  Judiciary. 

§  48.  To  Executive. 

§  49.  To  Local  Authorities. 

§  49  (1)   In  General. 

§  49  (2)  To  Municipalities  and  Municipal  Officers  in  General. 

§  49  (3)  To  County  Boards  and  Officers. 

§  50.  To  Corporations  or  Individuals. 

§  51.  Local  Option  and  Submission  to  Popular  Vote. 

§  52.  Conditional  and  Contingent  Legislation. 

(B)  Judicial  Powers  and  Functions. 

§  53.  Encroachment  on  Legislature. 

§  53  (1)  In  General. 

§  53  (2)   Inquiry  into  Motive,  Policy,  Wisdom,  or  Justice  of 
Legislation. 
§  54.  Encroachment  on  Executive. 
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(C)  Executive  Powers  and  Functions. 
§  55.  Nature  and  Scope  in  General. 
§  56.  Encroachment  on  Judiciary. 

§  57.  In  General. 

§  58.  Powers,  Duties,  and  Acts  under  Legislative  Authority. 

IV.  Police  Power  in  General.  < 

§  59.  Nature  and  Scope  in  General. 

V.  Personal,  Civil,  and  Political  Bights. 

§  60.  Constitutional  Guaranties  in  General, 
§  61.  Personal  Liberty  and  Security. 

§  61   (1)  In  General. 

§  61   (2)   Prohibition  of  Involuntary  Servitude. 

§  61  (3)  Prohibition  of  Imprisonment  for  Debt. 
§  62.  Religious  Liberty  and  Freedom  of  Conscience. 
§  63.  Pursuit  of  Happiness. 

§  64.  Right  to  Acquire,  Hold,  and  Dispose  of  Property. 
§  65.  Liberty  to  Contract. 
§  66.  Right  of  Assembly  and  Petition. 

VI.  Vested  Bights. 

§  67.  Constitutional  Guaranties  in  General. 

§  68.  Estates  and  Interests  in  Property  in  General. 

§  69.  Rules  of  Descent. 

§  70.  Dower  and  Curtesy. 

§  71.  Franchises  and  Privileges. 

§  72.  Public  Offices. 

§  73.  Penalties,  Forfeitures,  and  Fines. 

§  74.  Rights  of  Action  and  Defenses. 

§  75.  Remedies. 

§  76.  Statutes  of  Limitation. 

§  77.  Rules  of  Evidence. 

§  78.  Verdicts  and  Judgments. 

§  79.  Appeal  or  Other  Proceeding  for  Review. 

Vn.  Obligation  of  Contracts. 

(A)  Powers  of  States  in  General. 

§  80.  Constitutional  Guaranties  in  General. 
§  81.  The  Law  Impairing  the  Obligation. 

§  82.  In  General. 

§  83.  Judicial  Decisions. 

§  84.  Exercise  of  Police  Power. 

(B)  Contracts  of  States  and  Municipalities. 

§  85.  Nature  of  Contracts  Protected  in  General. 
§  86.  Contracts  of  State  or  Municipality  with  Individuals  in  Gen- 
eral. / 
3  Ala  Dig— 13 


Digitized  by 


Google 


194  Constitutional  Law 


§  86  (1)  State. 

§  86  (2)   Municipality. 

§  87.  Protection  of  Charter  Rights  in  General. 

§  88.  Reservation  of  Power  to  Alter  or  Amend  Charter. 

§  89.  Charters  of  Municipal  Corporations. 

§  90.  Licenses  or  Privileges  to  Foreign  Corporations. 

§  9L  Right  to  Use  Streets. 

§  92.  Right  to  Charges  and  Tolls. 

§  93.  Licenses  for  Occupations. 

§  94.  Taxation  in  General. 

§  95.  Exemptions  from  Taxation. 

§  96.  Public  Offices. 

§  97.  Remedies  against  State. 

§  98.  Remedies  against  Municipality. 
(C)  Contracts  of  Individuals  and  Private  Corporations. 

§  99.  Nature  of  Contracts  Protected  in  General. 

§  100.  Judgments. 

§  101.  Marriage  and  Divorce. 

§  102.  Impairment  of  Obligation  in  General. 

§  102  (1)   In  General. 

§  102  (2)  Contracts  with  Private  Corporations  in  General. 

§  103.  Making  Contract  Invalid. 

§  104.  Alteration  of  Extent  of  Liability. 

§  105.  Usury  Laws. 

§  106.  Creation  or  Displacement  of  Liens. 

§  107.  Insolvency  Laws. 

§  108.  Scaling  Laws. 

§  109.  Imposition  of  Penalty  or  Forfeiture. 

§  110.  Change  of  Remedies. 

§  111.  Rules  of  Evidence. 

§  112.  Stay  of  Execution. 

§  113.  Exemptions  from  Legal  Process. 

§  114.  Redemption  Laws. 

§  115.  Appeal  and  Other  Remedies  for  Review. 

§  116.  Costs. 

Vm.  Betrospective  and  Ex  Post  Facto  Laws. 

§  117.  Constitutional  Prohibitions  in  General. 

§  118.  Nature  of  Retrospective  Laws. 

§  119.  Retroactive  Operation  as  to  Rights  and  Obligations. 

§  120.  Laws  Relating  to  Remedies. 

§  121.  Curative  Acts. 

§  122.  In  General. 

§  123.  Transactions  between  Private  Persons. 

§  124.  Judicial  Proceedings. 

§  125.  Administrative  Action. 

§  126.  Nature  of  Ex  Post  Facto  Laws. 
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§  127.  Retroactive  Operation  of  Ex  Post  Facto  Laws. 

§  128. In  General. 

§  129.  Rules  of  Evidence. 

§  130.  Nature  or  Extent  of  Punishment. 

IX.  Privileges  or  Immunities,  and  Class  Legislation. 

§  131.  Constitutional  Prohibitions  in  General. 

§  132.  Grants  of  Special  Privileges  or  Immunities. 

§  132  (1)  Particular  Grants  of  Privileges  by  State. 

§  132  (2)  Application  of  Provision  to  Municipality. 
§  133.  Privil^es  and  Immunities  of  Citizens  of  the  United  States. 

§  133  (1)  In  General. 

§  133  (2)  R^^lating  Trades,  Professions,  or  Business. 
§  134.  Privil^es  and  Immunities  of  Citizens  of  the  Several  States. 
§  135.  Class  Legislation. 

§  135  (1)  In  General. 

§  135  (2)  Discrimination  as  to  Particular  Localities. 

§^  135  (3)  Discrimination  against  Particular  Classes  of  Persons  in 
General. 

§  135  (4)  Discrimination  against  Particular  Classes  of  Corpora- 
tions and  Associations. 

§  135  (5)  Discrimination  against  Particular  (glasses  of  Municipal- 
ities. 

§  135  (6)  Regulation   of    Trades,   Professions,   and   Business   in 
General. 

§  135  (7)  Sales  of  Goods. 

§  135  (8)  Remedies. 

Z.  Equal  Protection  of  Laws. 

§  136.  Constitutional  Guaranties  in  General. 

§  137.  Persons  Protected. 

§  1,^.  Discrimination  by  Reason  of  Race,  Color,  or  Condition. 

§  139.  In  General. 

§  140.  Constitution  of  Juries. 

§  141.  Punishment  of  Crime. 

§  142.  Taxation  of  Property. 

§  143.  Occupation  and  Employment  in  General. 

§  144.  Prohibition  of  Trade  or  Business. 

§  145.  Creation  or  Displacement  of  Liens. 

§  146.  Imposition  of  Liability  for  Costs  or  Fees. 

§  147.  Civil  Remedies  and  Proceedings. 

§  148.  Criminal  Prosecutions. 

XI.  Due  Process  of  Law. 

§  149.  Constitutional  Guaranties  in  General. 
§  150.  Nature  of  Acts  Prohibited  in  General. 
§  151.  Criminal  Prosecutions. 
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§  152.  In  General. 

§  153.  Indictment  or  Information. 

§  154.  Rules  of  Evidence. 

§  155.  Right  to  Trial  by  Jury. 

§  156.  Course  and  Conduct  of  Trial. 

§  157.  Execution  of  Sentence. 

§  158.  Property  and  Rights  Therein  Protected. 

§  159.  Deprivation  of  Property  in  General. 

§  159  (1)   In  General. 

§  159  (2)  Creation,  Alteration,  and  Regulation  of  Municipalities. 

§  159  (3)   Municipal  Interference  with  Franchise. 

§  160.  Exercise  of  Power  of  Eminent  Domain. 

§  161.  Taxation  of  Property. 

§  162.  Assessment  and  Collection. 

§  163.  Tax  Sales  and  Proceedings  Thereon. 

§  164.  License  Taxes. 

§  165.  Assessment  and  Special  Taxes. 

§  165  (1)   In  General. 

§  165   (2)   Notice  and  Opportunity  for  Hearing. 

§  166.  Regulation  of  Keeping  and  Use  of  Animals. 

§  167.  Regulation  of  Trade  or  Business  in  General. 

§  168.  Regulation  of  Railroads  and  Other  Carriers. 

§  169.  Regulation  of  Charges  or  Prices. 

§  170.  Creation  or  Discharge  of  Liability  in  General. 

§  171.  Creation  or  Displacement  of  Liens. 

§  172.  Imposition  of  Liability  for  Injuries  to  Property  Rights. 

§  173.  Imposition  of  Penalty  or  Forfeiture. 

§  174.  Civil  Remedies  and  Proceedings. 

§  175.  Actions  in  General. 

§  176.  Special  or  Summary  Proceedings. 

§  177.  Limitation  or  Suspension  of  Remedy. 

§  178.  Parties  and  Process  or  Notice. 

§  179.  Rules  of  Evidence. 

Xn.  Bights  to  Justice  and  Bemedies  for  Injuries. 

§  180.  Constitutional  Guaranties  in  General. 

§  181.  Nature  of  Remedies  Guaranteed. 

§  182.  Justice  to  Be  Obtained  Freely,  without  Purchase. 

§  183.  In  General. 

§  184.  Tax  on  Litigation. 

§  185.  Requirements  as  to  Costs  and  Fees. 

§  186.  Justice  to  Be  Obtained  Promptly,  without  Delay. 

§  187.  Remedies  by  Appeal  or  Error  or  Other  Proceedings  for  Review. 

Cross  References, 

As  to  distribution  of  powers  and  the  relations  between  the  United  States  and  the 
several  states,  see  the  titles  STATES;  UNITED  STATES.  As  to  delegation  of 
powers  to  municipal  corporations,  see  the  title   MUNICIPAL   CORPORATIONS. 
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As  to  restrictions  on  exercise  of  particular  powers  and  functions  of  government, 
see  the  titles  EMINENT  DOMAIN;  TAXATION,  and  other  specific  heads.  As 
to  operation  of  statutes  passed  in  pursuance  of  constitutional  provisions  relatinrg 
to  particular  subjects,  see  the  titles  CIVIL  RIGHTS;  COMMERCE;  INTOXI- 
CATING LIQUORS;  MONOPOLIES,  and  other  specific  heads.  As  to  consti- 
tutional requirements  as  to  enactment  and  form  of  statutes,  see  the  title  STAT- 
UTES. As  to  constitutional  guarantees  and  restrictions  relating  to  judicial  reme- 
dies and  proceeding's,  civil  or  criminal,  see  the  titles  ARREST;  BAIL;  CRIMINAL 
LAW;  EVIDENCE;  EXECUTION;  HABEAS  CORPUS;  INDICTMENT  AND 
INFORMATION;  JURY;  SEARCHES  AND  SEIZURES;  TRIAL.  As  to  con- 
stitutional guaranties  and  protection  of  rights  of  citizenship,  see  the  title  CITI- 
ZENS, and  of  suffrage,  see  the  title  ELECTIONS.  As  to  appeal  on  ground  that 
constitutional  question  is  involved,  see  the  title  APPEAL  AND  ERROR.  As  to 
protection  of  civil  rights,  see  the  title  CIVIL  RIGHTS.  As  to  status  of  states 
under  constitution  of  the  United  States,  see  the  title  STATES.  As  to  right  to  bear 
arms,  see  the  title  WEAPONS.  As  to  control  and  regulation  of  carriers,  see  the 
title  CARRIERS.  As  to  regulation  of  interstate  commerce,  see  the  title  COM- 
MERCE. As  to  organization  and  powers  of  counties,  see  the  title  COUNTIES. 
As  to  exemption  of  license  taxes,  see  the  title  LICENSES.  As  to  licenses  for  oc- 
cupations and  privileges,  see  the  title  LICENSES.  As  to  control  and  regulation 
of  foreign  corporations,  see  the  title  CORPORATIONS.  As  to  right  to  trial  by 
jury,  see  the  title  JURY.  As  to  the  constitutionality  of  the  16th  section  of  the 
duelling  act,  Jan.  7,  1826,  requiring  attorneys  and  counsellors  at  law  to  make  oath 
that  they  have  not  been  engaged  in  a  duel,  see  the  title  ATTORNEY  AND 
CLIENT. 


I.    ESTABLISHMENT  AND  AMEND- 
MENT   OF    CONSTITUTIONS. 

§  1.  Adoption. 

This  court  can  only  know  that  to  be 
the  constitution  of  the  state,  which  has 
been  so  ordained  and  established  by  the 
people,  in  some  legitimate  way,  and  ac- 
cepted as  such  by  the  general  govern- 
ment. The  constitution  adopted  by  the 
convention  of  1865,  never  having  been 
recognized  by  the  general  government  or 
ordained  or  established  by  the  people, 
never  became  the  fundamental  law  of  the 
state,  so  as  to  aflFect  the  proceedings  of 
the  legislative  department  of  the  state 
during  the  provisional  government. 
Scruggs  r.  Huntsville,  45  Ala.  220;  Presi- 
dent &  CommTs  V.  Board,  45  Ala.  399. 

"The  act  of  secession  did  not  abrogate 
the  constitution  of  the  state  which  existed 
before  its  date.  After  the  overthrow  of 
the  rebellion,  that  constitution  was  the 
only  limit  of  the  legislative  power  in  this 
state,  save  the  constitution  and  laws  of 
the  United  States."  Scruggs  v,  Hunts- 
ville, 45  Ala.  220,  222. 

§  8.    Amendment  and  Revision  of  State 

Constitutions. 
§  8. In  General 

"The   constitution    can   be   amended   in 


but  two  ways;  either  by  the  people,  who 
originally  framed  it,  or  in  the  mode  pre- 
scribed by  the  instrument  itself.  If  the 
last  mode  is  pursued,  the  amendments 
must  be  proposed  by  two-thirds  of  each 
house  of  the  general  assembly;  they  must 
be  published  in  print,  at  least  three  months 
before  the  next  general  election  for  repre- 
sentatives; it  must  appear,  from  the  re- 
turns made  to  the  secretary  of  state,  that 
a  majority  of  those  voting  for  representa- 
tives have  voted  in  favor  of  the  proposed 
amendments;  and  they  must  be  ratified  by 
two-thirds  of  each  house  of  the  next  gen- 
eral assembly  after  such  election,  voting 
by  yeas  and  nays,  the  proposed  amend- 
ments having  been  read,  at  each  session, 
three  times,  on  three  several  days,  in  each 
house."  Collier  v.  Frierson,  24  Ala.  100, 
108,  cited  in  note  in  10  L.  R.  A.,  N.  S.,  153. 

"The  people  of  the  state,  when  in  their 
proper  and  normal  relation  to  the  Union, 
can  amend  or  revise  their  existing  con- 
stitution or  establish  a  new  one,  in  such 
manner  as  they  may  think  fit  under  the 
limitations  imposed  by  the  constitution 
and  laws  of  the  United  States."  Scruggs 
V.  Huntsville,  45  Ala.  220.  223. 

Ordinance  Appended  to  Constitution.— 
The  ordinance  appended  to  the  constitu- 
tion of  Alabama  is  the  declaration  of  the 
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people  of  the  state  that  the  general  pow- 
ers of  the  state  shall  not  be  exercised  in 
particular  cases,  and  is  revocable  either 
entirely  or  pro  tanto  by  an  agreement 
between  the  state  government  and  the 
United  States.  Duke  v,  Cahawba  Nav. 
Co.,  10  Ala.  82. 

§  4. Legislative  Powers  and  Proceed- 
ings. 

The  amendment  of  the  constitution, 
submitted  to  the  vote  of  the  people  by 
the  general  assembly  of  1844-45,  propos- 
ing biennial  instead  of  annual  elections  of 
the  state  treasurer  and  comptroller,  not 
having  been  properly  ratified  at  the  next 
session  of  the  general  assembly,  those  of- 
ficers hold  their  offices  for  the  term  of 
one  year  only.  Collier  v.  Krierson,  24  Ala. 
100. 

The  general  assembly  of  1844-45,  hav- 
ing proposed  several  amendments  of  the 
constitution,  joint  resolutions  were 
adopted  at  the  next  succeeding  session, 
reciting  in  the  preamble  that  **whereas  the 
general  assembly  of  this  state,  at  the  last 
session  of  the  same,  duly  submitted  to  the 
people  of  said  state  proposed  amendments 
to  the  constitution;  and  whereas,  the  peo- 
ple of  this  state,  in  manner  and  form  as 
provided  by  the  constitution,  have  ac- 
cepted the  said  amendments,  which  are  in 
words  and  figures  following,"  etc.,  setting 
them  all  out  except  one,  which  was  en- 
tirely omitted;  and  the  usual  clause  was 
then  added,  enacting  "that  the  aforesaid 
amendments  to  the  constitution,  proposed 
as  aforesaid,  and  accepted  by  the  people 
as  aforesaid,  be  ratified,  and  that  thesame, 
from  and  after  the  passage  of  this  reso- 
lution, be  and  form  a  part  of  the  consti- 
tution of  the  state  of  Alabama."  Held, 
that  the  amendment,  which  was  entirely 
omitted  from  the  ratifying  resolutions, 
was  not  constitutionally  ratified,  and 
therefore  failed.  Collier  r.  Frierson,  24 
Ala.  100. 

§  5. Conventions  to  Revise  Constitu- 
tion. 

The  constitutional  convention  assembled 
by  virtue  of  Acts  1900-01,  p.  224,  entitled 
"An  act  to  provide  for  the  holding  of  a 
convention,  to  revise  and  amend  the  con- 
stitution," had  no  authority  to  enact  an 
ordinance  providing  for  an  additional 
courthouse  in  certain  counties.     Ex  parte 


Birmingham  &  A.  R.  Co.,  42  So.  118,  145 

Ala.  514;  Turner  v.  Court  of  Com'rs  of 

Shelby  County,  42  So.  126,  149  Ala.  674; 

Hawkins   r.    Taylor,    42    So.  126,  149  Ala. 

673. 

§  6. Submission  to  Popular  Vote. 

Form  of  Ballots.— Laws  1896-97,  p.  1202, 
§  3,  relating  to  the  submission  to  popular 
vote  of  an  amendment  to  the  constitution, 
and  providing  that  there  shall  be  printed 
upon  the  official  ballots,  after  the  names 
of  the  candidates,  the  words,  "For  Birm- 
ingham Amendment,"  and  any  elector  de- 
siring to  vote  for  the  amendment  shall 
leave  said  words,  intact,  and,  if  he  desires 
to  vote  against  it,  shall  erase  said  words, 
does  not  violate  Const.,  art.  8,  §  1,  which 
fixes  the  qualification  of  voters,  and  guar- 
anties to  every  qualified  elector  the  right 
to  vote  at  every  election,  in  that  it  com- 
pels every  elector  to  vote  for  or  against 
the  amendment  in  order  to  vote  for  the 
officers  on  the  ticket.  May  &  Thomas 
Hardware  Co.  v.  City  of  Birmingham,  26 
So.  537,  123  Ala.  306. 

Under  Const.,  art.  17,  §  1,  relating  to 
the  adoption  of  amendments  to  the  con- 
stitution, and  requiring  a  majority  of  all 
the  qualified  electors  voting  a^  the  elec- 
tion to  vote  in  favor  of  the  proposed 
amendment,  an  election  held  under  Laws 
1896-97,  p.  1202,  §  3,  providing  that  there 
shall  be  printed  upon  the  official  ballot, 
after  the  names  of  the  candidates  for  the 
state  offices,  the  words.  "For  Birmingham 
Amendment,"  and  an  elector  desiring  to 
vote  for  the  amendment  shall  leave  said 
words  intact  upon  his  ballot,  and  any 
elector  desiring  to  vote  against  said 
amendment  shall  strike  out  said  words,  is 
valid,  and  is  not  subject  to  the  objection 
that  it  required  affirmative  action  on  the 
part  of  those  voting  against  it,  while 
those  not  desiring  to  vote  on  the  amend- 
ment, or  ignorant  of  the  fact  that  it  was 
printed  on  the  ballot,  and  thereby  failing 
to  erase  it,  must  be  counted  in  the  affirma- 
tive. May  &  Thomas  Hardware  Co.  r. 
City  of  Birmingham,  26  So.  537,  123  Ala. 
306. 

Unauthorized  Ordinance  May  Be  Vali- 
dated by  Ratification. — An  ordinance  en- 
acted by  a  constitutional  convention  with- 
out authority  so  to  do  may  become  valid 
by  ratification  by  the  people.  Ex  parte 
Birmingham,  etc.,  R.  Co.,  145  Ala.  514,  42 
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So.  118;  Turner  v.  Court  of  Com'rs,  149 
Ala.  674,  42  So.  126;  Hawkins  v,  Taylor, 
149  Ala.   673,   42   So.   126. 

Acts  1900-01,  p.  224,  provided  for  the 
holding  of  a  convention  to  revise  and 
amend  the  constitution,  and  §  22,  p.  232, 
provided  for  an  election  for  the  ratifica- 
tion or  rejection  of  the  constitution.  The 
convention  enacted  an  ordinance  provid- 
ing for  an  additional  courthouse  in  cer- 
tain counties.  The  convention,  by  §  287, 
par.  4,  provided  that  the  constitution  be 
submitted  to  the  electors  for  ratification 
or  rejection.  Paragraph  5  directed  the 
governor  to  take  such  steps  as  would  give 
general  publicity  and  circulation  to  the 
constitution,  and  the  governor  caused  the 
constitution  to  be  printed  in  pamphlet 
form  and  circulated  throughout  the  state, 
and  appointed  a  day  .for  the  holding  of  an 
election.  The  constitution  did  not  con- 
tain the  ordinance,  nor  was  it  annexed 
thereto,  and  it  was  not  mentioned  in  the 
pamphlet  or  in  the  order  for  the  election. 
Held,  that  the  ratification  of  the  constitu- 
tion by  the  electors  did  not  include  a 
ratification  of  the  ordinance.  Ex  parte 
Birmingham  &  A.  R.  Co.,  42  So.  118,  145 
Ala.  514;  Turner  v.  Court  of  Com'rs  of 
Shelby  County,  42  So.  126,  149  Ala.  674; 
Hawkins  v.  Taylor,  42  So.  126,  149  Ala. 
673. 

"The  ordinance  in  question  pertains  in 
no  way  to  an  amendment  or  revision  ot 
the  constitution,  and  it  was  beyond  the 
power  of  the  convention  to  pass  this  or- 
dinance, and  it  could  not  become  binding 
or  of  legal  force  without  having  been  sub- 
mitted to  and  ratified  by  the  people. 
Plowman  r.  Thornton,  52  Ala.  559."  Ex 
parte  Birmingham,  etc.,  R.  Co.,  145  Ala. 
514,  42  So.  118,  119. 

II.      CONSTRUCTION.     OPERATION 
AND  ENFORCEMENT  OF  CON- 
STITUTIONAL PROVISIONS. 

Construction  in  favor  of  constitution- 
ality, see  post,  "Presumptions  and  Con- 
struction in  Favor  of  Constitutionality," 
S  37. 

§  7.    General  Rules  of  Constnictioii. 

§  8. Applicability  in  Gemeral. 

Constitutions  usually  are  framed  in 
more  general  language  than  legislative 
acts,  and  hence  should  not  always  be  con- 


strued by  the  same  methods;  constitutions 
not  generally  being  subject  to  the  same 
technical  construction  as  statutes.  Realty 
Inv.  Co.  V.  Mobile  (Ala.),  61  So.  248. 

"A  constitution  is  not  to  receive  a  tech- 
nical construction,  like  a  common-law  in- 
strument or  statute.  It  is  to  be  in- 
terpreted so  as  to  carry  out  the  great 
principles  of  the  government,  not  to  de- 
feat them."  State  i\  McCarty,  6  Ala.  App. 
212,  59  So.  543;  Dorman  v.  State,  34  Ala. 
216. 

The  declaration  of  rights  is  the  govern- 
ing and  controlling  part  of  the  constitu- 
tion, and  all  of  its  general  powers  are  to 
be  expounded,  and  their  operation  ex- 
tended or  restrained,  with  reference  to  it. 
In  re  Dorsey,  7  Port.  293. 

§  9. Intent  and  Policy. 

In  construing  constitutional  provisions, 
regard  should  be  had  not  so  much  for  the 
form  as  the  nature  and  objects  of  the  pro- 
visions. State  r.  Birmingham  Southern 
R.  Co.  (Ala.),  62  So.  77. 

A  statute  is  to  be  interpreted  according 
to  the  intention  of  the  legislature,  ap- 
parent on  its  face,  and  its  constitution- 
ality must  be  determined  by  its  natural 
and  reasonable  effect.  Joseph  v.  Ran- 
dolph, 71  Ala.  499.  See  the  title  STAT- 
UTES. 

New  provisions  intended  to  guard 
against  evils  which  the  former  constitu- 
tions did  not  prevent,  must  be  so  con- 
strued as  to  secure  the  purposes  for  which 
they  were  introduced,  and  these  purposes 
are  to  be  ascertained  from  a  just  consid- 
eration of  the  causes  in  which  they  origi- 
nate. Mobile  V,  Stonewall  Ins.  Co.,  53 
Ala.  570. 

§  10. Meaning  of  Language. 

The  constitution  should  not  be  given  a 
narrow  or  technical  construction,  but 
should  be  construed  according  to  its  plain 
common-sense  meaning.  Hagan  v.  Com- 
missioners' Court  of  Limestone  County, 
49   So.   417,   160   Ala.  544. 

Where  a  word  or  phrase  is  repeated  in 
a  constitution  or  statute,  and  in  one  in- 
stance its  meaning  is  definite  and  clear, 
and  in  the  other  it  is  susceptible  of  two 
meanings,  it  will  be  presumed  to  have 
been  employed  in  the  sense  in  which  it 
was  used  in  the  place  where  its  meaning 
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was  clear.  Woodward  7\  Skeggs,  154  Ala. 
249,  46  So.  268. 

Meaning  of  Word  "House."— The  word 
"house"  is  used  in  the  constitution  in  vary- 
ing senses  to  three  entities,  namely,  the 
place  of  legislative  session,  the  total 
elected  membership  of  a  branch  of  that 
department,  and  the  body,  whether  upper 
or  lower,  as  legally  constituted  to  per- 
form its  legislative  functions.  Woodward 
r.  Skeggs,  46  So.  268,  154  Ala.  249. 

§  11. Instrument  as  a  Whole. 

A  constitutional  provision  should  be 
construed  in  the  light  of  the  entire  in- 
strument. Tuscaloosa  z\  Court  of  County 
Com'rs  of  Tuscaloosa  County,  173  Ala. 
724,  54  So.  763;  Board  of  Revenue  of  Jef- 
ferson County  r.  Birmingham,  172  Ala. 
138,  54  So.  757. 

§  12. Matters  Extrinsic  to  Instrument 

in  General. 
History   and    Causes   of   Adoption   and 
Mischief  Intended  to  Be  Remedied. — "It 

is  a  well-settled  principle  that  constitu- 
tions, like  statutes,  are  properly  to  be  ex- 
pounded in  the  light  of  conditions  exist- 
ing at  the  time  of  their  adoption,  and  we 
look  at  the  antecedent  government,  con- 
sider its  system  as  a  whole  and  in  its 
several  parts,  and  the  experiences  and 
practices  of  its  administration,  and  we 
consider  and  weigh  the  evils  of  the  old 
system,  which  the  people  intended  to  cure 
by  the  new.  Thus  aided,  we  interpret 
these  provisions  which  require  construc- 
tion, and  determine  what  the  intention  of 
the  framers  of  the  instrument  was,  and 
give  effect  to  that  intention;  and  it  not 
infrequently  occurs,  in  the  exposition  of 
written  laws,  both  constitutional  and 
statutory,  that  the  letter  of  a.  provision 
will  be  justly  made  to  yield  to  a  manifest 
intention  in  opposition  to  it  derived  by 
construction  alone."  Fox  v.  McDonald, 
101  Ala.  51,  13  So.  416,  418. 

"It  is  to  be  admitted  broadly,  that  the 
object  of  construction,  as  applied  to  a 
written  constitution,  is  to  give  effect  to 
the  intent  of  the  people  in  adopting  it; 
that  their  intent  is  deduced,  not  only 
from  the  language  of  the  particular  pro- 
vision to  be  construed,  but  in  connection 
with  all  the  other  parts  of  the  instrument; 
from  its  history,  and  from  a  considera- 
tion of  the  causes  which  led  to  its  adop- 


tion, and  the  mischief  it  was  intended  to 
remedy.  Cooley,  Const.  Lim.  69,  70,  80; 
1  Story,  Const.,  §  405;  Mobile  v,  Stone- 
wall Ins.  Co.,  53  Ala.  570;  Taylor  v. 
Woods,  52  Ala.  474;  Zeigler  v.  South,  etc., 
R.  Co.,  58  Ala.  594."  Robertson  v.  Mc- 
Gough,  118  Ala.  159,  24  So.  395,  396. 

"Whenever  a  constitutional  provision  is 
plain  and  unambiguous,  when  no  two 
meanings  can  be  placed  on  the  words  em- 
ployed, it  is  mandatory,  and  courts  are 
bound  to  obey  it.  Such  a  mandate, 
whether  wise  or  unwise,  whether  founded 
upon  good  reasons  or  not,  is  obligatory, 
and  can  not  be  construed  away  by  the 
history  of  the  past,  or  by  any  mischief 
that  it  may  be  supposed  it  was  intended 
to  remedy.  If  it  should  run  counter  to 
well  accepted  theories  as  to  the  police 
power  of  the  state,  that  can  make  no  dif- 
ference, since  the  constitution  can  set 
aside  all  legislative  police  powers,  and 
ordain  the  powers  to  be  exercised  or  not 
exercised  in  this  regard  by  the  legisla- 
ture, and  what  it  ordains  must  stand  as 
its  own  unquestioned  arbitrary  authority 
in  the  government  of  the  state.  In  such 
a  case,  as  has  been  said,  there  is  no  room 
for  construction,  and  certainly  none  for 
disobedience  by  the  courts.  If  so,  there 
would  remain  no  certainty  or  stableness 
in  the  written  constitution  of  the  states, 
or  federal  government."  Robertson  v. 
McGough,  118  Ala.  159,  24  So.  395,  397. 
See  post,  "Mandatory  or  Directory  Pro- 
visions," §  25. 

"But,  there  are  other  rules  of  interpre- 
tation that  may  override  all  others,  as 
'where  a  law  is  plain  and  unambiguous, 
whether  it  be  expressed  in  general  or 
limited  terms,  the  legislature  (or  framers 
of  a  constitution)  should  be  intended  to 
mean  what  they  have  plainly  expressed, 
and  consequently  no  room  is  left  for  con- 
struction. Possible  or  even  probable 
meanings,  when  one  is  plainly  declared  in 
the  instrument  itself,  the  courts  are  not 
at  liberty  to  search  for  elsewhere.'  Cooley, 
Const.  Lim.  69,  70.  The  framers  of  the 
constitution  'must  be  understood  to  have 
employed  words  in  their  natural  sense, 
and  to  have  intended  what  they  said.*  Id. 
73;  Gibbons  v.  Ogden,  9  Wheat.  188;  Ex 
parte  Florence,  78  Ala.  419,  423.  'We  can 
only  learn  what  they  intended,  from  what 
they  have  said.    It  is  theirs  to  command, 
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ours  to  obey.  When  their  language  is 
plain,  no  discretion  is  left  to  us.  We 
have  no  right  to  stray  into  the  mazes  of 
conjecture,  or  to  search  for  an  imaginary 
purpose.'  Lehman,  etc.,  Co.  v,  Robinson, 
59  Ala.  219,  241."  Robertson  v.  McGough, 
118  Ala.  159,  24  So.  395,  397. 

Constitutional  provisions  designed  for 
elemental  rights  should  be  construed  lib- 
erally in  accordance  with  our  institutions 
and  the  traditions  of  the  English  race,  but 
provisions  prescribing  merje  governmental 
policy  should  not  receive  such  a  jealous 
construction.  State  v.  Birmingham  South- 
ern R.  Co.  (Ala.),  62  So.  77. 

Debates  of  Constitutional  Convention. 
— When  the  meaning  of  a  constitutional 
provision  is  plainly  expressed  by  its  words, 
extrinsic  sources  of  information,  such  as 
the  debates  of  the  constitutional  conven- 
tion or  substitutes  or  amendments  for 
such  provisions  then  proposed  and  re- 
jected, can  not  be  considered  to  impute 
another  meaning  to  the  language  used. 
Bozeman  v.  State  (Ala.),  61  So.  604. 


§  13. 


Relation  to  Common  Law. 


A  state  constitution  must  always  be  in- 
terpreted in  the  light  of  the  common  law, 
and  if  it  be  not  the  first  constitution,  must 
be  read  in  the  light  of  its  predecessors. 
Mobile  V,  Stonewall  Ins.  Co.,  53  Ala.  570. 
See  post,  "Relation  to  Former  or  Other 
Constitutions  or  Statutes,"  §  14. 

§  14.  Relation  to  Former  or  Other 

Constitutions  or  Statutes. 

A  new  constitutional  provision  adopted 
by  a  people  already  having  well-defined 
institutions  and  systems  of  law  should  not 
be  construed  as  intending  to  abolwh  the 
former  system,  except  in  so  far  as  it  is 
in  manifest  repugnance  to  the  new  con- 
stitution, but  such  provision  should  be 
read  in  the  light  of  the  former  law  and 
existing  system.  State  v,  Birmingham 
Southern  R.  Co.  (Ala.).  62  So.  77. 

Pre-Existing  Decisions  of  Supreme 
Court. — ^Where  a  new  constitution  con- 
tains a  provision  of  a  prior  constitution 
which  has  received  a  judicial  construction, 
the  courts,  in  giving  a  construction  to  the 
provision  in  the  new  constitution,  will  ad- 
here to  the  prior  construction.  Alabama 
GirFs  Industrial  School  v,  Reynolds,  42 
So.  114,  143  Ala.  579. 


Presumption  of  Knowledge  of  Former 
Construction. — 'Where  a  constitutional 
provision  has  been  interpreted  by  judicial 
decisions,  it  will  be  presumed  on  re-en- 
actment that  it  was  re-enacted  with  the 
interpretation  put  upon  it  by  the  de- 
cisions. Stocks  V,  City  of  Gadsden,  173 
.\la.  321,  56  So.  13i;  Williams  v,  Louis- 
ville, etc.,  R.  Co.  (Ala.),  58  So.  315;  Al- 
ford  V.  Hicks,  142  Ala.  355,^38  So.  752; 
Ex  parte  Roundtree,  51  Ala.  42;  Tusca- 
loosa V,  Court  of  County  Comm'rs,  173 
Ala.  724,  54  So.  763;  Board  v.  Birming- 
ham. 17f?  Ala.  138.  54  So.  757. 

On  proof  of  actual  possession  of  the 
land  by  plaintiff  under  color  of  title  when 
defendant  entered,  and  prior  actual  pos- 
session by  plaintiff's  grantor,  plaintiff  In 
statutory  ejectment  is  entitled  to  judg- 
ment against  one  who  shows  no  title  in 
himself  nor  superior  title  in  a  third  per- 
son, and  this,  though  defendant  has  color 
of  title,  and  though  title  to  the  land  was 
originally  in  the  United  States;  plaintiffs 
possession  being  prima  facie  evidence  of 
title,  and  the  presumption  not  being  that 
title  is  in  the  United  States  or  another. 
Dodge  V.  Irvington  Land  Co.,  48  So.  383, 
158  Ala.  91. 

"The  constitutional  provision  entitling 
the  accused  in  criminal  prosecutioiis  to  a 
trial  *by  an  impartial  jury  of  the  county 
or  district  in  which  the  offense  was  com- 
mitted, was  contained  in  the  constitution 
of  1868  (art.  1,  §  8),  and,  as  there  exist- 
ing, was  construed  in  Grogan  v.  State,  44 
Ala.  9,  as  not  prohibiting  the  legislature 
to  fix  the  venue  for  trial  in  either  of  two 
counties,  where  an  offense  was  within  a 
quarter  of  a  mile  of  their  dividing  line. 
In  Jackson  v.  State,  90  Ala.  590,  8  So.  862, 
it  was  held  that  such  construction  should 
be  presumed  to  have  been  acted  on  by  the 
framers  of  the  constitution  of  1875  when 
they  adopted  the  same  clause  in  the  latter 
instrument,  and  on  that  principle  the 
statute  (now  §  4972  of  the  Code)  was  held 
valid.  Thus  a  question  which,  if  original, 
might  have  been  doubtful,  must  be  con- 
sidered as  settled."  Taylor  v.  State,  131 
Ala.  36.  31   So.  371. 

Section  168  of  the  constitution  was 
adopted  in  the  stead  of  §  26  of  art.  6  of 
the  constitution  of  1875,  which  required 
the  election  of  not  exceeding  two  justices 
of  the  peace  in  each  precinct  of  the  county 
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in  the  state,  and  providing  that  they  "shall 
have  jurisdiction  in  all  civil  cases  where 
the  amount  in  controversy  does  not  ex- 
ceed one  hundred  dollars,  except  in  cases 
of  libel,  slander,  assault  and  battery  and 
ejectment,*'  etc.  It  will  be  observed  that 
the  language  conferring  jurisdiction  is 
identical  in  the  two  sections.  In  Peace  r. 
Pope,  42  Ala.  319,  it  was  said  of  the  pro- 
vision above  quoted  that  its  object  "was 
not  to  confft  power  upon  the  legislature, 
nor  to  vest  jurisdiction  in  justices  of  the 
peace,  nor  to  provide  for  its  exercise.  It 
was  to  place  a  restriction  upon  the  legis- 
lature in  conferring  the  jurisdiction — to 
provide  a  maximum  as  to  its  extent."  In 
Taylor  v.  Woods,  52  Ala.  474,  it  was  held 
that  this  section  of  the  constitution  was 
not  an  express  grant  of  civil  jurisdiction 
to  justices  of  the  peace,  but  was  intended 
to  limit  their  jurisdiction  to  controversies 
involving  a  sum  not  exceeding  $100.  The 
same  principle  was  announced  in  Carter 
V,  Alford,  64  Ala.  236.  On  the  authority 
of  these  cases  it  is  clear  that  the  legisla- 
ture, under  the  constitution  of  1875,  could 
not  have  constitutionally  conferred  upon 
justices  of  the  peace  jurisdiction  in  civil 
cases  in  excess  of  the  maximum  amount 
provided.  This  being  the  settled  interpre- 
tation of  the  language  employed  in  §  26, 
quoted  •above,  the  incorporation  of  the 
same  language  in  §  68  of  the  present  con- 
stitution must  be  regarded  as  an  adoption 
of  that  interpretation.  For  the  framers 
of  the  present  constitution  must  be  pre- 
sumed to  have  retained  it  with  knowledge 
of  that  construction,  and  the  courts  will 
therefore  feel  bound  to  adhere  to  that 
construction.  Ex  parte  Roundtree,  51 
Ala.  42;  Alford  v.  Hicks,  142  Ala.  355,  38 
So.  752,  753. 

Construction  of  Words  "Superintend- 
ence and  Control." — "This  court  has  pre- 
viously construed  the  meaning  of  the 
words  'superintendence  and  control'  as 
used  in  former  constitutions,  and  we  must 
assume  that,  when  they  were  brought 
forward  into  §  140  of  the  present  con- 
stitution, they  were  used  and  employed 
subject  to  their  well-known  interpretation. 
In  the  case  of  Ex  parte  Croom,  19  Ala. 
561,  it  was  said:  *It  is  the  duty  of  this 
court,  in  order  to  enable  it  to  carry  out 
the  powers  with  which  the  constitution 
invests  it,  of  exercising  "a  general  super- 
intendence   of    inferior    jurisdictions,"    to 


adopt  such  course  of  proceedings  as  will 
make  its  control  complete.  Ex  parte 
Chaney,  8  Ala.  424.*  In  the  case  of  Ex 
parte  Candee,  48  Ala.  386,  the  court  quotes 
approvingly  from  the  case  of  Ex  parte 
Croom.,  supra,  and  says:  *Under  this 
section  of  the  constitution,  the  legislature 
may  impose  such  restrictions  and  regula- 
tions, not  repugnant  to  the  constitution, 
upon  the  appellate  jurisdiction  of  this 
court,  but  it  has  no  power  to  limit  or 
prescribe  the  rnode  and  manner  in  which 
it  must  exercise  its  power  to  issue  the 
writs  therein  named,  and  such  other 
remedial  and  original  writs  as  may  be 
necessary  to  give  it  a  general  superin- 
tendence and  control  of  inferior  jurisdic- 
tions. If  they  could,  the  power  thus  con- 
ferred upon  this  court  by  the  constitution 
might  be  so  crippled  and  embarrassed  as 
to  render  it  worthless  for  the  great  ana 
salutary  purpose  contemplated  by  the  con- 
stitution.'" Williams  v.  Louisville,  etc., 
R.  Co.  (Ala.),  58  So.  315,  317. 

§  15. Contemporaneous  Construction. 

"Where  a  particular  construction  has 
been  generally  accepted  as  correct,  and 
especially  when  this  has  occurred  con- 
temporaneously with  the  adoption  of  the 
constitution,  or  under  a  constitution  im- 
mediately preceding,  and  by  those  who 
had  an  opportunity  to  understand  the  in- 
tention of  the  constitution,  or  a  provision 
thereof  in  question  it  is  not  to  be  denied 
that  a  strong  presumption  exists  that  the 
construction  rightly  interprets  the  inten- 
tion." Clarke  v.  Carter,  174  Ala.  266.  ^6 
So.  974,  978. 

§  16.  Subsequent  Legislative  or  Ex- 
ecutive Construction. 

The  general  assembly  has  the  same 
light  to  construe  the  constitution  of  the 
state  that  the  courts  have,  and,  where  the 
question  is  one  in  which  a  liberal  con- 
struction may  be  made,  the  legislative 
construction  will  not  be  condemned  un- 
less it  very  clearly  appears  that  it  is 
wrong.  Ex  parte  Selma  &  G.  R.  Co.,  45 
Ala.  696. 

Constitutional  provisions  can  not  be  al- 
tered, contracted,  or  expanded  by  legisla- 
tive declarations.  Tuscaloosa  v.  Court  of 
County  Com'rs  of  Tuscaloosa  County,  173 
Ala.  724,  54  So.  763;  Board  of  Revenue  of 
Jefferson  County  v,  Birmingham,  172  Ala. 
138,   54   So.   757. 
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I  17.   Operation  as  to  Laws  Previoualy  in 
Force 

Const.  1819,  provides  that  there  shall 
be  an  attorney  general  and  as  many  so- 
licitors as  the  general  assembly  may  deem 
necessary,  to  be  elected  by  joint  vote 
thereof.  The  Code,  pursuant  to  said  pro- 
vision, allowed  a  salary  to  solicitors. 
Const.  1867  provided  that  a  solicitor  shall 
be  elected  in  each  county  by  the  qualified 
electors  thereof.  Held,  that  the  provision 
changing  the  mode  of  filling  such  office 
has  the  effect  of  abolishing  the  office  as 
it  formally  existed,  and  with  it  the  salary 
provided  for  by  the  Code.  Reynolds  v, 
McAfee,  44  Ala.  237. 

^  18.    Grant  or  Limitation  of  Powers. 

§  19. State  Constitutions. 

State  constitutions  are  mere  limitations, 
and  not  grants  of  powers.  Woodward  v, 
Skeggs,  46  So.  268,  154  Ala.  249. 

The  state  constitution  is  a  limitation  of 
power,  and  the  legislature  has  supreme 
power,  except  where  limited.  Ensley  De- 
velopment Co.  V,  Powell,  40  So.  137,  147 
Ala.  300;  In  re  Dorsey,  7  Port.  293. 

The  legislature  of  a  state  possesses  all 
the  legislative  power  which  under  the  fed- 
eral co'nstitution  resides  in  the  state,  ex- 
cept as  expressly  or  impliedly  limited  by 
the  state  constitution.  Wilkinson  v.  Lane 
(Ala.),  62  So.  31. 

So  long  as  no  constitutional  limits  are 
exceeded,  the  legislative  will  is  supreme 
and  must  be  obeyed  by  all  other  depart- 
ments of  the  government.  State  v,  Birm- 
ingham Southern  R.  Co.  (Ala.),  62  So.  77. 

"The  constitution  and  laws  of  a  state 
are  the  basis  of  public  tranquility,  the 
firmest  support  of  political  authority,  and 
the  only  security  for  the  liberty  of  the 
citizen.  But  'constitutions  are  vain  phan- 
toms, and  the  best  of  laws  are  useless,  if 
they  be  not  rigorously  observed.* "  Ful- 
ton V.  State,  171  Ala.  572,  54  So.  688,  693. 

The  dispensary  law  (Acts  1898-99,  p. 
108),  providing  that  governmental  sub- 
divisions of  the  state  may  engage  in  the 
sale  of  liquor,  is  not  unconstitutional,  as 
in  violation  of  any  guaranties  of  the  peo- 
ple not  found  in  the  constitution  of  the 
state  or  federal  constitution,  since  the 
powers  of  the  legislature,  beyond  the 
limits  imposed  in  such  constitutions,  are 
unlimited.  Sheppard  v,  Dowling,  28  So. 
791,  127  Ala.  L 


§  90.  Constitution  of  United  Sutes. 

The  federal  constitution  is  a  grant  of 
power,  and  congress  can  do  only  what 
the  constitution  expressly  or*  by  reason- 
able implication  authorizes.  Alford  v. 
Attorney  General,  170  Ala.  178,  54  So.  213. 

Power  to  Regulate  Interstate  Com- 
merce.— ^The  constitutional  power  vested 
in  congress  to  regulate  commerce  be- 
tween the  several  states,  necessarily  in- 
cludes the  power  to  regulate  navigation, 
as  one  of  the  means  by  which  commerce 
is  carried  on,  and,  where  the  navigation 
extends  into  the  interior,  is  not  arrested 
by  the  intervention  of  state  boundaries; 
but  the  grant  of  this  power  to  congress 
does  not  operate  as  an  absolute  prohibi- 
tion on  the  states  to  legislate  on  the  sub- 
ject. Commissioners  v.  Steamboats  Cuba, 
28  Ala.  185.  See,  generally,  the  title 
COMMERCE. 

§  81.    Self-Executing  Provisions. 

§  88. In  GeneraL 

Provisions     Conferring     Jurisdiction. — 

"It  is  a  settled  rule  of  construction  that 
the  provisions  of  the  constitution  con- 
ferring civil  jurisdiction  on  justices  of  the 
peace  are  not  self-executing;  that  it  re- 
quires legislation  to  put  them  in  force  and 
give  them  effect.  Pearce  v.  Pope,  42  Ala. 
319;  Taylor  z'.  Woods,  52  Ala.  474;  Carter 
V.  Alford,  64  Ala.  236."  Kansas,  etc.,  R. 
Co.  V,  Whitehead,  109  Ala.  495,  19  So. 
705,  706. 

Const.  1901,  §  140,  vesting  appellate  ju- 
risdiction in  the  supreme  court  except 
where  jurisdiction  is  vested  in  some  in- 
terior court,  does  not  in  and  of  itself  vest 
an  inferior  court  created  by  the  legisla- 
ture with  final  jurisdiction.  Williams  v, 
Louisville  &  N.  R.  Co.  (Ala.),  58  So.  315. 

Requiring  Competitive  Bids  for  Public 
Printing. — Const.,  art.  4,  §  30,  providing 
that  all  public  printing  shall  be  performed 
under  contract,  to  be  given  to  the  lowest 
responsible  bidder  below  a  maximum 
price,  "and  under  such  regulations  as  shall 
be  prescribed  by  law,"  is  operative  only 
to  the  extent  that  vitality  has  been  im- 
parted to  it  by  supplemental  legislation. 
Brown  v,  Seay,  86  Ala.  123,  5  So.  216,  cited 
in  note  in  16  L.  R.  A.  282. 

Right  to  Demand  Jury  on  Appeal  Where 
Land  Taken  by  Right  of  Eminent  Do- 
main.— Const.  1875,  art.  14,  §  7,  providing 
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that  either  party,  on  appeal  from  a  pre- 
liminary assessment  of  land  taken  by  the 
right  of  eminent  domain,  may  demand  a 
jury,  is  self-executing,  and  it  is  no  objec- 
tion to  Code  1886,  §§  3207-3220,  relating 
to  proceedings  in  the  probate  court  to 
condemn  land,  that  there  is  no  express 
provision  for  trial  by  jury  on  appeal  to 
the  circuit  court.  Woodward  Iron  Co.  v. 
Cabaniss,  87  Ala.  328,  6  So.  300,  cited  in 
note  in  16  L.  R.  A.  284. 
§  as. Prohibitions  and  Restrictions. 

Making  Payment  of  Poll  Tax  Prereq- 
uisite to  Voting.— Const.  1901.  §§  178, 
194,  providing  that  to  entitle  one  to  vote 
he  shall  have  paid  a  poll  tax  between  cer- 
tain ages,  and  for  the  levy  thereof,  are 
self-operative,  and  do  not  require  legis- 
lative action.  Finklea  v.  Parish,  49  So. 
366,  160  Ala.  230;  Frost  v,  Clements,  153 
Ala.  654,  45  So.  203;  Francis  v.  Peevey, 
132  Ala.  58,  31  So.  372. 

Requiring  Foreign  Corporations  to 
Have  Agent  and  Place  of  Business  in 
State.— Const.  1875,  art.  14,  §  4,  prohibit- 
ing foreign  corporations  from  doing  busi- 
ness without  having  at  least  one  known 
place  of  business,  and  an  authorized  agent 
therein,  is  self-executing.  American  Union 
Tel.  Co.  V.  Western  Union  Tel.  Co.,  67 
Ala.  26. 

§  24.  Conferring  Privileges  or  Ex- 
emptions. 

Exempting  Land  Used  for  Charitable 
Purposes  from  Taxation. — Const.  1901, 
exempting  from  taxation  lots  in  incor- 
porated cities  and  towns,  etc.,  when 
"used"  exclusively  for  religious  worship, 
for  schools,  and  for  purely  charitable  pur- 
poses, is  self-executing.  Anniston  City 
Land  Co.  v.  State,  48  So.  659,  160  Ala.  253. 

Making  Holders  of  Bank  Notes  and  De- 
positors Preferred  Creditors. — Const., 
§  250,  giving  holders  of  bank  notes  and 
depositors  who  have  not  stipulated  for 
interest  a  preference  in  case  of  the  bank's 
insolvency,  is  a  complete  and  self-execut- 
ing provision,  leaving  nothing  by  way  of 
legislation  to  put  it  in  operation.  Taylor 
V.  Hutchinson,  40  So.  108,  145  Ala.  202; 
Miller  v.  Marx,  55  Ala.  322,  cited  in  note 
in   16  L.   R.  A.  284. 

Requiring  Title  of  Act  to  Express  Sub- 
ject.— The  constitutional  provision  that 
no  bill  shall  become  a  law  which  em- 
braces more  than  one  subject,  that  subject 


to  be  expressed  in  the  title,  is  mandatory. 

'Weaver  v,  Lapsley,  43  Ala.  224. 

§  85.  Mandatory  or  Directory  Provisions. 

Const.  1901,  §  222,  authorizes  the  legis- 
lature to  pass  general  laws  authorizing 
cities  and  towns  to  issue  bonds,  but  for- 
bids bonds  to  be  issued  unless  first  author- 
ized by  a  majority  vote  by  a  ballot  of  the 
qualified  electors,  and  provides  a  form  of 
ballot  to  be  used,  declaring  that  the  ballot 
"shall"  contain  the  words,  etc.  Held,  that 
such  provision,  in  so  far  as  it  prescribed 
the  form  of  ballot,  was  mandatory,  and 
that  a  failure  to  use  the  form  prescribed 
invalidated  the  election.  Coleman  v.  Eu- 
taw,  157  Ala.  327,  47  So.  703. 

§  86.  Duty  of  Legislature  to  Obey  Consti- 
tutional Mandate. 

The  mandates  of  the  state  constitution 
are  the  supreme  law  to  the  legislative,  ex- 
ecutive, and  judicial  departments  of  this 
government.  Woodward  v.  Skeggs,  46 
So.  268,  154  Ala.  249. 

Const.,  art.  1,  §  16,  which  declares  that 
"suits  may  be  brought  against  the  state 
in  such  courts  as  may  be  by  law  pro- 
vided," does  not  impose  a  duty  upon  the 
legislature  to  pass  laws  authorizing  such 
suits.    Ex  parte  State,  52  Ala.  231. 

§  27.  Validity  of  Stetutory  Provisions. 

As  to  validity  of  statutes  in  general,  see 
the  title  STATUTES. 

§  88. Constitutionality  in  General. 

In  order  to  authorize  a  holding  that  a 
statute  is  violative  of  the  constitution,  it 
must  be  obnoxious  to  the  express  terms 
or  necessary  implication.  Ex  parte  Ow- 
ens, 42  So.  67*6,  148  Ala.  402;  Haney  v. 
State,  42  So.  683,  149  Ala.  675. 

§  '89.  Contravention  of  Natival  jus- 
tice or  Common  Right. 

While  it  is  the  duty  of  the  judiciary  to 
confine  the  legislative  department  within 
the  constitutionally  declared  limits  of  its 
power,  it  has  no  right  to  set  aside  or  annul 
a  law  on  the  mere  ground  that  it  conflicts 
with  natural  right,  sound  morality,  or  ab- 
stract justice.  Dorman  v.  State,  34  Ala. 
216. 

§  30.  Persons  Entitled  to  Raise  Constitu- 
tional Questions. 
§  31. In  General. 

A  statute  will  not  be  declared  unconsti- 
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tutional  on  the  application  of  a  mere  vol- 
unteer, or  person  whose  rights  it  does  not 
specially  affect.  This  will  only  be  done  in 
a  proper  case  where  some  person  seeks 
to  resist  the  operations  of  the  statute,  and 
calls  in  the  judicial  power  to  pronounce 
it  void  as  to  him,  his  property  or  his 
rights.  Jones  v.  Black,  48  Ala.  540;  She- 
hane  v,  Bailey,  110  Ala.  308,  20  So.  359; 
Fulton  V.  State,  171  Ala.  572,  54  So.  688; 
Smith  V.  Inge,  80  Ala.  283,  286;  Dorman  v. 
State,  34  Ala.  216;  Thomas  v,  Gunter,  170 
Ala.  165,  54  So.  283,  286. 

One  not  directly  affected  by  a  law 
diminishing  judicial  salaries  can  not  com- 
plain that  it  violates  Const.  1901,  §§  68, 
150,  174.  Thomas  v,  Gunter,  170  Ala.  165, 
54  So.  283. 

Municipal  corporations  held  not  entitled 
to  attack  validity  of  general  revenue  Act 
of  1911,  §  4,  on  the  ground  that  it  dis- 
criminates against  foreign  insurance 
companies.  City  of  Montgomery  v.  Royal 
Exchange  Assur.  Corporation  of  England, 
5  Ala.  App.  318,  59  So.  508. 

A  resident  of  this  state  can  not  raise  the 
question  that  Motor  Vehicle  Law,  §  16, 
violates  Const.  U.  S.,  art.  4,  §  2,  because 
it  discriminates  against  the  residents  of 
certain  other  states.  Bozeman  v.  State 
(Ala.),  61  So.  604. 

Under  the  rule  that  one  not  within  a 
class  affected  by  a  statute  may  not  attack 
its  constitutionality,  an  initial  carrier  in 
an  action  against  it,  based  on  Interstate 
Commerce  Act  (Act  Feb.  4,  1887,  c.  104, 
24  Stat.  386  [U.  S.  Comp.  St.  1901,  p. 
3169])  §  20,  as  amended  by  Act  June  29, 
1906,  c.  3591,  §  7,  34  Stat.  593  (U.  S.  Comp. 
St.  Supp.  1909,  p.  1163),  making  the  initial 
carrier  liable  for  loss  of  or  injury  to  in- 
terstate shipments  caused  by  any  connect- 
ing carrier,  may  not  question  the  validity 
of  the  provision  permitting  it  to  recover 
from  the  connecting  carrier  for  the  loss 
sustained  by  it.  Central  of  Georgia  Ry. 
Co.  V.  Sims,  53  So.  826,  169  Ala.  295. 

Purchaser  at  Foreclosure  Sale  Who 
Was  Not  a  Party  to  Mortgage  Contract- 
Though  a  mortgage  was  executed  prior  to 
enactment  of  Code  1907,  §  5746,  which  au- 
thorized a  redemption  by  the  assignee  of 
the  statutory  right  of  redemption,  a  pur- 
chaser at  foreclosure  sale  held  after  such 
enactment  can  not  invoke  the  constitu- 
tional provision  against  impairing  the  ob- 


ligation of  contracts,  on  the  ground  that 
no  such  right  of  redemption  existed  under 
the  law  when  the  mortgage  was  executed, 
since  he  was  not  a  party  to  the  mortgage 
contract.  Cowley  v.  Shields  (Ala.),  60  So. 
267. 

One  Not  a  Creditor  Unaffected  by  Law 
Abolishing  City  of  Mobile  and  Creating 
Port  of  Mobile.— The  constitutionality  of 
Sess.  Acts  1878-79,  p.  381,  and  of  1880-81, 
p.  329,  abolishing  the  city  of  Mobile  as  a 
municipal  corporation,  and  creating  the 
Port  of  Mobile  its  successor,  can  not  be 
assailed  on  the  ground  that  they  impair 
obligations  of  contracts  by  one  who  is 
not  a  creditor.    Smith  v,  Inge,  80  Ala.  283. 

§  3a. Estoppel  or  Waiver. 

Where  minors  and  persons  under  cov- 
erture petition  the  legislature  for  the  en- 
actment of  a  special  law  authorizing  the 
sale"  of  their  property,  they  can  not  there- 
after object  to  the  constitutionality  of  the 
act  so  passed.  Chappell  v.  Doe.  49  Ala. 
153. 

Reliance  on  Statute.— The  medical  ex- 
aminer and  the  applicant  both  claiming 
and  asserting  rights  under  the  statute,  nei- 
ther is  in  a  position  to  question  or  im- 
peach its  constitutionality.  Baldwin  v, 
Kouns,  81  Ala.  272,  2  So.  638. 

§  33.     Determination    of     Constitutional 
Questions. 

§  34. Judicial  Authority  and  Duty  in 

GeneraL 

As  to  concurrent  and  conflicting  juris- 
diction of  courts  of  different  states,  see 
the  title  COURTS. 

If  an  act  of  the  legislature  is  repugnant 
to  the  constitution,  the  courts  have  the 
power,  and  it  is  their  duty,  so  to  declare 
it.  Dyer  v.  Tuskaloosa  Bridge  Co.,  2 
Port.  296. 

§  35. Necessity  of  Determination. 

§  35  (1)  In  General. 

It  is  the  established  rule  of  the  supreme 
court  to  decline  to  pass  upon  the  consti- 
tutional validity  of  legislative  enactments, 
unless  the  determination  of  the  questions 
and  rights  then  before  it  requires  their 
decision.  It  is  of  course  a  corollary  of 
this  rule,  arising  from  the  reason  of  the 
rule  itself,  that,  where  several  or  many 
constitutional  questions  are  presented  by 
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the  record,  that  or  those  only  will  be  con- 
sidered or  determined  which  is  or  are  nec- 
essary to  the  adjudication  of  the  contro- 
versy. In  short,  this  court  will  not  decide 
any  constitutional  question  respecting  the 
validity  of  legislation,  unless  its  decision 
thereupon  is  "indispensable"  to  the  deter- 
mination of  that  litigation.  Wisdom  and 
a  just  respect  for  the  legislature  suggest 
and  approve  these  rules.  Crumpton  v, 
Montgomery  (Ala.),  59  So.  294,  296.  See, 
also,  Joiner  v,  Winston,  68  Ala.  129;  Smith 
V,  Speed,  50  Ala.  276;  Hill  v,  Tarver,  130 
Ala.  592,  30  So.  499;  Bray  v.  State,  140 
Ala.  172,  37  So.  250;  Norwood  v.  Gold- 
smith, 168  Ala.  224,  53  So.  84;  Foster  v, 
Lee,  172  Ala.  32,  55  So.  125;  Imperial,  etc.. 
Oil  Co.  V.  Shanks  (Ala.),  58  So.  390. 

As  a  general  rule,  courts  do  not  pro- 
nounce statutes  violative  of  the  constitu- 
tion unless  a  decision  of  that  very  point  is 
necessary    to    the    determination  of    the 
cause.    It  is  said  by  Judge  Cooley,  as  the 
result    of    authority,    that  "in    any  case, 
therefore,  where,  a  constitutional  question 
is   raised,   though   it  may  be  legitimately 
presented  by  the  record,  yet  if  the  record 
also  presents  some  other  and  clear  ground 
upon  which  the  court  may  rest  its  judg- 
ment,  and    thereby    render    the    constitu- 
tional question  immaterial  to  the  case,  that 
course  will  be  adopted;  and  the  question 
of  constitutional   power   will   be   left   for 
consideration    until    a    case    arises    which 
can  not  be  disposed  of  without  consider- 
ing it,  and  when,  consequently,  a  decision 
upon  such  question  will  be  unavoidable." 
In  the  present  case  the  suit  originated  in 
the  circuit  court;  the  sum  in  controversy, 
or   the   damages   claimed,   exceeding  $50. 
There  is  no  aspect  of  the  case  in  which  § 
1149  of  the  Code,  conferring  jurisdiction 
on  justices  of  the  peace,  is  capable  of  ap- 
plication.   That  section  does  not  purport 
to  confer  on  justices  exclusive  jurisdiction 
of  the  suits  to  which  it  refers,  and  it  is 
not  susceptible  of  any  fair,  reasonable  in- 
terpretation from  which   any  abridgment 
of  the  original  jurisdiction  of  the  circuit 
court,  as  defined  by  the  constitution   (if 
such  abridgment  lies  within  the  scope  of 
legislative  power),  can  be  deduced.     It  is 
not   of   consequence   now,   or   within   our 
province,  to  consider  whether  it  is  viola- 
tive of,  or  in  conformity  with,  the  consti- 
tution.    That  question  must  remain  open 
until  a  case  arise  in  which  its  decision  be- 


comes necessary  to  the  adjudication  of  the 
rights  of  the  parties.  Kansas,  etc.,  R.  Co. 
z\  Whitehead,  109  Ala.  495,  19  So.  705,  707. 
"As  was  said  in  Jones  v.  Black,  48  Ala. 
540,  by  Peck,  C.  J.:  *Nor  will  a  court  listen 
to  an  objection  made  to  the  constitution- 
ality of  an  act  of  the  legislature  by  a  party 
whose  rights  it  does  not  specially  affect 
An  act  of  the  legislature  will  be  assumed 
to  be  valid  until  some  one  complains 
whose  rights  it  invades;  and  it  is  only 
when  some  person  attempts  to  resist  its 
operation,  and  calls  in  the  aid  of  the  judi- 
cial power  to  pronounce  it  void,  as  to  him, 
his  property,  or  his  rights,  that  the  ob- 
jection of  unconstitutionality  can  be  pre- 
sented and  sustained.*"  Shehane  v, 
Bailey,  110  Ala.  308,  20  So.  359,  360. 

§  35  (8)  Form  and  Sufficiency  of  Objec- 
tion or  Allegation. 

The  question  whether  Act  April  21.  1911 
(Acts  1911,  p.  587),  providing  that  if  the 
appellate  court  be  of  the  opinion  that  the 
judgment  is  excessive,  but  otherwise  not 
erroneous,  it  shall  notify  appellee  of  the 
amount  it  deems  excessive,  and,  if  he  files 
a  remittitur  thereof,  it  shall  affirm  for  the 
reduced  amount,  provided,  if  appellant 
disagrees  therewith,  it  shall  reverse,  is  un- 
constitutional, )>ecause  of  the  option  given 
appellant  to  prevent  an  affirmance  on  re- 
mittitur, is  not  presented,  so  that  its  de- 
cision will  not  be  attempted,  appellee  hav- 
ing declined  to  consent  to  the  reduction, 
so  that  reversal  followed  without  regard 
to  appellee's  desire.  Ex  parte  Stevcrson 
(Ala.),  58  So.  992. 

Plea  of  General  Issue. — A  plea  of  the 
general  issue  held  not  to  put  in  issue  the 
question  of  the  constitutionality  of  Code 
1896,  §  877.  Southern  Ry.  Co.  v,  Stone- 
wall Ins.  Co.  (Ala.),  58  So.  313. 

General  Suggestions  of  Unconstitution- 
ality.—"There  are  several  grounds,  gen- 
eral in  their  statement,  to  the  effect  that 
the  act  in  question  is  unconstitutional,  but 
they  fail  to  point  out  or  specify  in  what 
respect  the  invalidity  consists,  nor  is  it 
even  so  much  as  suggested  in  brief  and 
argument  by  counsel.  Where  the  act  is 
not  patently  invalid  on  its  face,  it  has  been 
the  rule  of  this  court  not  to  search  for 
constitutional  objections  to  an  enactment 
of  the  legislature  on  a  general  suggestion 
of     unconstitutionality      without     more; 
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otherwise  this  court  would,  upon  every 
such  suggestion,  be  put  to  the  necessity  of 
searching  the  original  journals  of  both 
branches  of  the  legislature  to  inquire  into 
the  history  of  the  act  from  its  introduction 
into  that  body  to  its  final  passage  and  ap- 
proval. This  is  a  duty  that  rests  upon  the 
complaining  party,  and  not  upon  the 
court"  Fitzpatrick  v.  State,  169  Ala.  1, 
53  So.  1021,  1023. 

Demurrer  to  Plea  Averring  Unconsti- 
tutionality. — A  social  club,  indicted  for 
keeping  open  on  Sunday  its  clubroom  for 
the  sale  of  liquor  in  violation  of  Act  Feb. 
23,  1903  (Gen.  Acts  1903,  p.  64),  pleaded 
that  the  only  disposition  made  by  it  of 
liquors  on  Sunday  was  to  its  members, 
and  that  Acts  1896-97,  p.  1160,  confirming 
the  incorporation  of  the  club,  gave  it  the 
right  to  do  so.  Held,  that  a  demurrer  to 
the  plea,  averring  that  the  charter  of  the 
club  was  unconstitutional,  presented  the 
question  of  the  constitutionality  of  the 
statute,  though  seemingly  a  general  state- 
ment. Beauvoir  Club  v.  State,  42  So.  1040, 
148  Ala.  643. 

The  constitutionality  of  Code  1907,  § 
3011,  giving  attorneys  a  lien  for  fees  upon 
suits  and  decrees  for  money,  etc.,  can  not 
be  raised  by  demurrer  to  pleas.  Western 
Railway  v.  Foshee  (Ala.),  62  So.  500. 

§  85  (3)  Proceedings  in  Which  Question 
Is  Raised. 

When  a  constitutional  inquiry  relates  to 
the  legality  of  a  court,  which  assumes  to 
act,  and  involves  its  power  to  act  in  any 
case,  it  is  unnecessary  to  make  the  pre- 
liminary objection  to  its  exercise  of  ju- 
risdiction; but,  when  the  court  has  power 
to  act  in  any  case,  its  exercise  of  jurisdic- 
tion over  the  particular  acts  must  be 
brought  to  the  attention  of  such  court  by 
objection  of  some  kind,  before  resort  can 
be  had  to  a  remedy  by  an  extraordinary 
writ.  Hill  V,  Tarver,  30  So.  499,  130  Ala. 
592. 

Where  a  city,  after  granting  complain- 
ants a  waterworks  franchise,  passed  an 
ordinance  repealing  the  franchise  ordi- 
nance, complainants  were  not  entitled  to 
maintain  a  bill  in  equity  to  have  the  latter 
ordinance  declared  void,  because,  if  the 
ordinance  was  valid,  complainants  had 
no  standing  in  court,  and,  if  it  was  void,  it 
was  innocuous.  Weller  r.  City  of  Gads- 
den, 37  So.  682,  141  Ala.  642. 


§  36. Scope  of  Inquiry  in  GeneraL 

Whether  the  action  of  the  executive,  in 
recommending  to  the  legislature  the  pas- 
sage of  an  act  to  abolish  a  court  of  county 
commissioners,  was  prompted  by  a  desire 
to  remove  the  incumbents  of  such  offices 
without  giving  them  their  constitutional 
right  of  trial,  can  not  be  considered  in  de- 
termining the  constitutional  validity  of 
such  act.  Hawkins  v,  Roberts  &  Son,  27 
So.  327,  122  Ala.  130;  Robinson  v, 
Moseley,  93  Ala.  70,  9  So.  372. 

§  37. Presun^>tions  and  Construction 

in  Favor  of  Constitutionality. 

"'In  pronouncing  on  the  constitution- 
ality of  an  act  which  has  received  the 
sanction  of  a  co-ordinate  department  of 
the  government — the  legislative  depart- 
ment— the  courts  will  indulge  the  pre- 
sumption that  such  act  is  constitutional, 
until  clearly  convinced  to  the  contrary. 
Zeigler  v.  South,  etc.,  R.  Co.,  58  Ala.  594; 
South,  etc.,  R.  Co.  r.  Morris,  65  Ala.  193} 
Edwards  v,  Williamson,  70  Ala.  145.'  2 
Mayf.  Dig.,  p.  690."  Vandiver  v,  Burke, 
175  Ala.  561,  57  So.  870,  873;  Noble  V, 
Mitchell,  100  Ala.  519,  14  So.  581;  Fitz- 
patrick V,  State,  169  Ala.  1,  53  So.  1021, 
1023;  Crumpton  r.  Montgomery  (Ala.), 
59  So.  294,  296;  Clarke  v.  Carter,  174  Ala. 
266,  56  So.  974;  Tuscaloosa  v.  Court  of 
County  Comm'rs,  173  Ala.  724,  54  So.  763; 
Jordan  v,  McClure  Lumber  Co.,  170  Ala. 
289,  54  So.  415;  Board  v.  Birmingham,  172 
Ala.  138,  54  So.  757;  Jordan  z\  Smith,  83 
Ala.  299,  3  So.  703;  Mobile  Transp.  Co.  v. 
Mobile,  128  Ala.  335,  30  So.  645;  Edwards 
z\  Williamson,  70  Ala.  145;  Woodward  v, 
Skeggs,  154  Ala.  249,  46  So.  268;  Ensley  v, 
Simpson,  166  Ala.  366,  52  So.  61 ;  Robinson 
V.  Ensley  (Ala.),  52  So.  69. 

All  doubts  should  be  resolved  in  favor 
of  the  constitutionality  of  statutes.  State 
z\  Birmingham  Southern  R.  Co.  (Ala.),  62 
So.  77. 

Invalidity  Must  Appear  Beyond  Reason- 
able Doubt. — "It  is  another  sound  rule  of 
construction  that  when  called  upon  to 
pronounce  the  invalidity  of  an  act  of  the 
legislature,  passed  with  all  the  forms  and 
solemnities  requisite  to  give  it  the  force 
of  law — and  especially  as  in  this  case, 
where  like  acts  or  acts  of  similar  kind 
have  been  repeatedly  so  passed  by  suc- 
cessive legislatures — courts  approach  the 
question  with  very  great  caution,  and  ex- 
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amine  it  in  every  possible  aspect,  and  pon- 
der it  as  long  as  deliberation  and  patient 
attention  can  throw  any  new  light  on  the 
subject,  and  will  never  declare  such  stat- 
utes void  unless  the  invalidity  is  consid- 
ered beyond  reasonable  doubt."  Vandi- 
ver  V,  Burke,  175  Ala.  561,  57  So.  870.873; 
Mobile  Docks  Co.  v.  Mobile,  146  Ala.  198, 
40  So.  205;  Whaley  v.  State,  168  Ala.  152, 
52  So.  941;  Hawkins  v.  State,  168  Ala.  670, 
52  So.  946;  Imperial,  etc.,  Oil  Co.  v.  Shanks 
(Ala.),  58  So.  390;  Crenshaw  v,  Joseph, 
175  Ala.  579,  57  So.  942. 

Where  the  terms  of  a  statute  may  rea- 
sonably be  construed  as  having  a  mean- 
ing which  exempts  it  from  attack  on  con- 
.stitutional  grounds,  that  meaning  should 
be  accorded  to  it  by  the  courts.  State  v. 
Parker,  5  Ala.  App.  231,  59  So.  741. 

Presumptioii  as  to  Remaining  Part  of 
Statute  Where  Part  Unconstitutional.— 
When  the  constitutionality  of  a  statute  is 
•assailed,  the  court  will  indulge  the  pre- 
sumption of  its  constitutionality,  until 
clearly  convinced  to  the  contrary;  but, 
when  part  of  a  statute  has  been  declared 
unconstitutional,  this  presumption  will 
not  be  indulged  in  favor  of  the  remaining 
portions.  South,  etc.,  R.  Co.  r.  Morris,  65 
Ala.  193. 

When  part  of  a  statute  is  unconstitu- 
tional, "if  that  which  remains  is  complete 
in  itself,  and  capable  of  being  executed  in 
accordance  with  the  apparent  legislative 
intent,  wholly  independent  of  that  which 
is  rejected,  it  must  be  sustained."  South, 
etc.,  R.  Co.  V.  Morris,  65  Ala.  193. 

Although  the  first  section  of  the  act  ap- 
proved February  3,  1877,  entitled  "An  Act 
to  Define  and  Regulate  the  Responsibility 
of  Railroads  for  Damages  to  Live  Stock 
or  Cattle  of  Any  Kind"  (Code,  §  1710), 
has  been  held  unconstitutional,  because  it 
attempts  to  impose  upon  railroad  corpo- 
rations an  absolute  liability  for  stock  or 
cattle  killed  or  injured,  without  any  in- 
quiry into  the  question  of  negligence  or 
other  fault  Zeigler  v.  South,  etc.,  R.  Co., 
58  Ala.  594;  yet  the  provision  contained  in 
the  second  section  of  said  act,  which  de- 
clares that  "all  claims  for  damages  shall 
be  barred  unless  complaint  is  made  within 
six  months"  from  the  time  of  the  injury 
(Code,  §  1711),  may  well  stand  without 
any  connection  with  the  first  section;  and 
being  an  enactment  of  later  date  than  the 


statute  which  imposed  a  limitation  of 
sixty  days  (§  1701),  it  is  the  statutory 
bar  to  actions  against  railroad  companies 
for  injuries  to  stock.  South,  etc.,  R.  Co. 
i\  Morris,  65  Ala.  193. 

Where  a  statute,  if  applied  to  a  certain 
class  of  cases,  would  be  unconstitutional, 
but  no  such  result  will  follow  if  the  ap- 
plication is  to  another  class,  the  statute 
will  be  held  to  apply  to  the  latter  class 
only,  if  this  is  in  harmony  with  the  gen- 
eral legislative  purpose.  Mobile  v.  Board 
(Ala.),  61  So.  368. 

Interpretation  Given  Upholding  Consti- 
tutionality Though  Less  Natural. — It  is 
the  court's  duty  to  uphold  a  statute  when 
it  is  fairly  susceptible  of  two  interpreta- 
tions, one  which  will  uphold  its  constitu- 
tionality, and  the  other  defeat  it,  though 
the  former  be  the  less  natural.  Collman 
V.  Pitts,  160  Ala.  133,  49  So.  441;  Quartle- 
baum  V.  State,  79  Ala.  1. 

While  it  may  be  the  court's  duty  to  de- 
clare a  special  law  invalid  unless  the  jour- 
nal shows  notice  of  intention  to  apply  for 
its  passage  as  required  by  Const.  1901, 
§  106,  it  is  also  its  duty  to  construe  a  law 
as  a  general  law,  when  it  may  be  so  in- 
terpreted, in  order  to  save  its  constitu- 
tionality. Collman  v,  Pitts,  160  Ala.  133, 
49  So.  441. 

Burden  of  Proof. — "Whenever  the  va- 
lidity of  an  act  is  challenged,  upon  the 
ground  that  it  is  unconstitutional,  the  ob- 
jector assumes  the  burden  of  showing  that 
it  is  an  exercise  of  authority,  not  legisla- 
tive in  its  nature,  or  that  it  is  inconsistent 
with  some  other  provision  of  the  constitu- 
tion. In  cases  of  doubtful  construction, 
the  doubt  should  be  resolved  in  favor  of 
the  constitutionality  of  the  act.  Ingram 
V.  State,  39  Ala.  247;  Dorman  v.  State,  34 
Ala.  216;  Whaley  r.  State,  168  Ala.  152, 
52  So.  941,  30  L.  R.  A.,  N.  S.,  499."  State 
r.  McCarty,  5  Ala.  App.  212,  59  So.  543, 
544. 

Every  statute  is  presumptively  consti- 
tutional, and  the  burden  is  on  him  who 
assails  it  as  violative  of  a  particular  clause 
of  the  constitution  to  show  that  it  does  in 
fact  contravene  such  clause.  Love  joy  v, 
Montgomery  (Ala.),  61  So.  597. 

In  construing  Code  1907,  §  »10,  et  seq.. 
defining  the  powers  of  the  State  Tax  Com- 
mission, all  doubtful  constitutional  ques- 
tions should  be  resolved  in  favor  of  the 
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law,  and  should  be  construed  with  such 
breadth  as  to  effectuate  the  legislative  in- 
tent. State  Tax  Comm.  v,  Bailey  (Ala.), 
60  So.  913. 

Stock  Quarantine  Laws. — In  determin- 
ing the  constitutionality  of  stock  quaran- 
tine laws,  great  latitude  should  be  allowed 
the  legislature.  State  v,  McCarty,  5  Ala. 
App.  212,  59  So.  543. 

Statute  Taking  Away  Right  to  Fees  of 
Public  Officer. — Fees  of  a  public  officer 
having  been  fixed  by  law  and  afterwards 
earned  by  him  so  as  to  become  a  vested 
right,  a  subsequent  statute  will  not  be 
presumed  to  be  intended  to  take  away 
such  rights  without  express  words  or  nec- 
essary implication,  to  that  effect.  Bran- 
don V.  Williams,  51  So.  873,   166  Ala.  72. 

III.    DISTRIBUTION     OF    GOVERN- 
MENTAL POWERS   AND   FUNC- 
TIONS. 

(A)     LEGISLATIVE     POWERS    AND 
DELEGATION  THEREOF. 

§  88.  Nature  and  Scope  in  General. 

"State  legislatures  are  almost,  but  not 
quite,  omnipotent  as  lawmakers.  The  fed- 
eral and  state  constitutions  contain  some 
restraints  and  limitations  upon  their  pow- 
ers. They  can  not  compel  the  citizen  to 
do  that  which  the  constitutions  say  he 
shall  not  be  required  to  do;  nor  can  they 
require  him  to  refrain  from  doing  that 
which  the  constitutions  authorize  him  to 
do.  The  legislature  can  not  impair  the 
obligation  of  private  contracts,  nor  can 
they  deprive  the  citizen  of  his  life,  liberty, 
or  property,  except  by  due  process  of  law. 
They  can  not  establish  a  religion,  nor 
compel  the  citizen  to  attend  any  place  of 
worship.  They  can  not  impose  any  reli- 
gious test  as  a  qualification  to  office. 
They  can  not  restrain  the  liberty  of 
speech  or  of  the  press.  They  can  not 
deny  a  person,  accused  of  crime,  of  the 
right  to  be  heard  by  himself  or  counsel, 
nor  to  be  confronted  by  the  witnesses 
against  him;  nor  deprive  him  of  the  right 
of  jury  trial  in  those  cases  in  which  the 
right  is  secured  by  the  constitution.  None 
of  these  things  will  the  constitution  allow 
the  legislature  to  do,  even  under  the  guise 
of  a  prohibition  law.  The  legislature,  as 
powerful  as  it  is,  has  no  more  right  to 
overstep  the  constitution  than  has  the  citi- 
zen or  an  alien  to  overstep  the  statutory 
3  Ala  Dig— 14 


law.  The  Bills  of  Rights  are  restraints 
upon  their  powers  and  they  should  regard 
them."  Fulton  v.  State,  171  Ala.  572,  54 
So.  688,  693;  State  v.  Bley,  162  Ala.  239, 
50  So.  263;  Alford  z\  Attorney  General, 
170    Ala.    178,   54    So.   213. 

"In  every  well-ordered  state,  property 
is  held  subject  to  the  tacit  condition,  that 
it  shall  not  be  so  used  as  to  injure  the 
equal  rights  of  others,  or  the  interests  of 
the  community.  Such  injurious  uses  of 
property  may  be  prevented  by  such  regu- 
lations and  restraints  as  the  legislature 
may  think  proper  to  impose;  and.  in  the 
establishment  of  these,  the  only  limits  to 
the  legislative  authority,  which  we  can 
recognize,  are  those  which  are  declared 
by  the  written  fundamental  law.  Dorman 
V.  State,  34  Ala.  216."  Ingram  z\  State,  39 
Ala.  247.  249. 

No  principle  of  construction  is  sounder 
than  the  common-sense  and  cardinal  rule, 
that  "what  can  not  be  done  directly  can 
not  be  done  indirectly;"  and  hence,  a  con- 
stitutional right,  though  subject  to  regula- 
tion, can  not  be  destroyed,  or  impaired 
under  the  device  or  guise  of  being  regu- 
lated.   Joseph  V.  Randolph,  71  Ala.  499. 

Application  to  Municipal  Governments. 
—Const.  1901,  §§  42,  43,  declaring  that  the 
powers  of  government  shall  be  divided 
into  three  distinct  departments  and  that 
no  department  shall  exercise  the  powers 
of  the  other  departments,  do  not  apply  to 
municipal  governments  or  to  town  or  city 
officials.  Wilkinson  v.  Lane  (Ala.),  62 
So.  31. 

"The  legislature  may  pass  a  valid  stat- 
ute, to  take  efifect  upon  the  happening  of 
a  future  event,  and  the  statute  will  not,  on 
this  account,  be  held  to  be  unconstitu- 
tional. Hand  v,  St?pleton,  135  Ala.  156, 
33  So.  689."  Davis  v.  State,  141  Ala.  84, 
37  So.  454,  455. 

Regulating  Jury  Trials.— The  legislature 
of  a  state  possesses  all  legislative  power 
not  prohibited  by  the  state  or  federal  con- 
stitutions, and  since  the  constitution  does 
not  prohibit  the  legislature  from  provid- 
ing for  a  trial  without  a  jury,  provided 
the  right  can  be  had  at  some  other  time 
and  there  is  an  unconditional  right  of  ap- 
peal to  a  common-law  jury,  the  right  to 
a  jury  trial  is  preserved  and  remains  in- 
violate. Alford  V.  Attorney  General,  170 
Ala.  178,  54  So.  213.    See  the  title  JURY. 
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Creation  of  Public  Offices.— "It  is  a  fa- 
miliar principle  that  all  legrislative  power 
resides  with  the  general  assembly  except 
wherein  it  is  forbidden  by  the  constitution 
to  be  exercised,  and  with  the  legislature 
rests  the  creation  of  public  offices  not 
created  by  the  constitution,  which  are 
deemed  to  be  for  the  public  good  in  the 
administration  of  the  aflFairs  of  the  state, 
and  to  abolish  them  at  pleasure.  In  the 
absence  of  express  inhibition  in  the  con- 
stitution, the  power  of  the  legislature  in 
this  respect  is  supreme.  'If  the  constitu- 
tion creates  an  office,  prescribes  its  du- 
ties, and  the  mode  of  appointment  (of  its 
incumbent),  it  is  not  competent  for  the 
legislature  to  create  another  officer  to  dis- 
charge the  same  duties,  and  direct  his  ap- 
pointment in  a  different  manner/  Ex 
parte  Lambert,  52  Ala.  79."  Hawkins  v. 
Roberts  &  Son,  122  Ala.  130.  27  So.  327, 
330.  See  post,  "Public  Offices,"  §  102; 
"Public  Officers,"  §  140. 

§  39.  Encroachment  on  Judiciary. 

§  40. In  General. 

Act  Dec.  31,  1823,  authorizing  an  ad- 
ministratrix resident  in  Massachusetts  to 
sell,  by  her  attorneys  in  Alabama,  the 
real  estate  of  her  intestate  in  Mobile,  for 
the  purpose  of  paying  the  debts  of  the  in- 
testate, is  not  unconstitutional  as  confer- 
ring on  a  citizen  of  Massachusetts  the 
constitutional  jurisdiction  of  the  courts 
of  Alabama,  with  the  exclusive  authority, 
so  far  as  the  real  estate  in  Alabama  could 
be  charged  with  debts  of  the  ancestor,  to 
determine  whether  he  owed  debts,  and 
the  amount  of  them.  Holman  v.  Bank  of 
Norfolk,  12  Ala.  369. 

Annulling  Contract  of  Sale.— The  thir- 
teenth section  of  Act  March  6,  1848,  "to 
regulate  permanently  the  sixteenth  sec- 
tion fund,"  so  far  as  it  assumes  to  annul 
a  contract  for  the  sale  of  a  sixteenth  sec- 
tion, is  the  exercise  of  a  power  beyond 
the  functions  of  legislation,  and  inopera- 
tive. The  question  whether  a  contract  is 
rescinded  or  may  be  rescinded,  without 
the  consent  of  both  parties,  involves  ju- 
dicial inquiry.  Hardy  v.  Branch  Bank  at 
Montgomery,  15  Ala.  722. 

Appointment  and  Removal  of  Trustees. 
— A  private  statute  (Sess.  Acts  1860,  p. 
670),  appointing  a  trustee  to  execute  a 
trust    created    by    deed,    in  which  infants 


were  interested  as  beneficiaries,  and  au- 
thorizing him  to  settle  with  the  acting 
trustee,  held  not  to  be  an  invasion  of  ju- 
dicial power  by  the  legislature,  and  to  be 
valid,  although,  at  tl  e  time  of  its  enact- 
ment, the  acting  trustee  had  filed  his  ac- 
counts for  settlement  in  the  court  by 
which  he  was  appointed,  and  asked  to  be 
discharged,  and  proceeding  under  his  pe- 
tition were  still  pending.  Tindal  v, 
Drake,  60  Ala.  170. 

Taxes  and  Assessments  and  Validation 
Thereof.— Code  1907,  §  2223,  subd.  13,  au- 
thorizing the  state  tax  commission  to  set 
aside  assessments  and  reassess  property, 
unless  the  assessment  has  been  pre- 
viously in  the  same  year  determined  by  a 
court  of  record  on  appeal,  as  amended  by 
Acts  1911,  p.  188,  subd.  36d,  forbidding  a 
change  of  assessment  where  a  valuation 
has  been  fixed  for  the  next  preceding 
year,  is  not  in  conflict  with  Const.  1901, 
§  43,  prohibiting  one  department  of  the 
state  from  invading  the  province  of  an- 
other, since  the  acts  of  a  board  of  reve- 
nue or  of  a  commissioners*  court  in  fixing 
a  tax  valuation  and  the  acts  of  the  state 
tax  commission  vacating  the  assessment 
and  reassessing  the  property  are  both  ju- 
dicial in  their  nature.  State  Tax  Comm. 
V.  Bailey  (Ala.),  60  So.  913. 

Act  approved  February  8,  1872,  enti- 
tled "An  act  for  the  relief  of  Tallassee 
manufacturing  company  number  one" 
(Sess.  Laws  1871-72,  411,  412),  which 
makes  it  the  duty  of  the  auditor  tjo  ascer- 
tain the  amount  of  taxes  due  from  the 
company  during  the  years  1869,  1870,  and 
1871,  and  to  certify  the  same  to  the  tax 
collector  of  Elmore  county,  and-  requires 
the  tax  collector  to  receive  from  the  com- 
pany the  amount  thus  certified,  in  full 
payment  of  all  taxes  due  from  the  com- 
pany for  those  years,  with  a  proviso  that 
the  company  "pay  all  the  costs  that  have 
accrued  in  litigation  in  a  controversy  be- 
tween said  company  and  the  tax  collector 
of  Elmore  county"  is  not  unconstitu- 
tional, as  an  attempt  by  the  legislature  to 
exercise  judicial  power.  Tallassee  Mfg. 
Co.  V.  Glenn,  50  Ala.  489. 

§  41. Construction  of  Statutes. 

Shortly  after  a  decision  holding  that 
premiums,  stock  representing  premiums, 
and   fines    of   building  and   loan    associa- 
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tions  were  mere  devices  to  cover  usury, 
Act  Feb.  7,  1893  (Pamph.  Acts  1892- 
93,  pp.  665-  667),  was  passed,  providing, 
in  section  5,  "that  any  premiums,  fines, 
or  stock  heretofore  taken,  and  hereafter 
taken  to  represent  premiums  for  loans 
made  by  any  building  and  loan  associa- 
tion doing  business  in  this  state,  shall  not 
be  treated  as  interest,  nor  render  such  as- 
sociation amendable  to  the  laws  relating 
thereto,  but  shall  be  taken,"  etc.  Held 
that,  so  far  as  it  relates  to  "premiums 
heretofore  taken,"  the  act  is  expository 
and  void.  Lindsay  v.  United  States  Sav- 
ings &  Loan  Co.,  24  So.  171,  120  Ala.  156, 
4  L.  R.  A.  783. 

"The  prohibition  is  directed  to,  and 
rests  upon,  the  courts,  not  upon  the  par- 
ties to  the  transaction.  Read  in  the  light 
of  its  history,  coming  in  but  a  short  time 
after  the  announcement  of  the  decision  in 
the  Falls  Case,  it  is  but  a  mandate  to  the 
courts  to  depart  from  that  decision,  and 
accept  the  legislative  exposition  of  the 
nature  or  character  and  obligation  of 
these  transactions.  We  are  constrained 
to  declare  that,  so  far  as  the  enactment  re- 
lates to  past  transactions,  the  legislature 
exceeded  its  powers,  and  assumed  power 
the  constitution  commits  to  the  judiciary 
exclusively.  Carlcton  v.  Goodwin,  41  Ala. 
153;  Alabama  Life  Ins.,  etc.,  Co.  v.  Boy- 
kin,  38  Ala.  510."  Lindsay  r.  United 
Sav.,  etc.,  Co.,  120  Ala.  156,  24  So.  171. 

§  4S.  Disposition   of  Property   and 

Adjudication  of  Rights. 

A  private  act  authorizing  a  sale  of  real 
estate  pursuant  to  an  agreement  between 
the  tenant  for  life  and  the  remaindermen, 
passed  at  the  request  of  the  parties  them- 
selves, is  valid,  notwithstanding  the  mi- 
nority and  coverture  of  some  of  the 
members.    Chappell  v.  Doe,  49  Ala.  153. 

Where  certain  persons  are,  on  account 
of  defect  of  understanding,  immaturity,  or 
other  legal  disability,  by  law  held  to  be 
incapable  of  disposing  of  their  property, 
and,  by  reason  of  supervening  circum- 
stances, are  prevented  from  having  as 
beneficial  use  of  it,  in  its  existing  shape 
or  condition,  as  the  donors  or  grantors 
intended  they  should  have,  and,  in  conse- 
quence of  the  trusts,  limitations,  or  other 
provisions  attending  the  gift  or  grant,  the 
courts  can  not  afford  relief,  the  legislature 
may  interpose  by  a  special  statute,  and  au- 


thorize a  conversion  or  disposition  of  the 
property  for  their  benefit  in  any  manner 
in  which  they,  if  sui  juris,  might  convert 
or  dispose  of  it;  but,  in  the  enactment  and 
construction  of  such  special  laws,  the  line 
which  separates  the  legislative  and  the 
judicial  departments  of  the  government 
should  be  kept  distinctly  in  review.  Todd 
V,  Flournoy,  56  Ala.  99. 

Act  March  9,  1871,  authorizing  a  widow 
to  sell  lands  of  decedent  at  a  private  sale, 
subject  to  the  approval  of  a  probate 
judge,  held  constitutional.  Bruce  v,  Brad- 
shaw,  69  Ala.  360. 

The  constitutionality  of  special  acts  au- 
thorizing a  widow,  in  her  representative 
capacity  as  administratrix  of  her  husband, 
to  make  a  private  sale  of  property  for  the 
purpose  of  division  among  the  heirs,  hav- 
ing the  support  of  former  decisons, 
and  the  title  to  an  immense  amount  of 
real  property  of  the  state  depending  upon 
their  validity,  it  is  too  late  for  the  court 
to  consider  the  power  of  the  legislature 
to  enact  them.  Watson  v.  Oates,  58  Ala. 
647. 

§  43. Remedies  and  Procedure. 

Prescribing  Efifect  or  Conclusiveness  of 
Evidence.— That  part  of  Code  1896,  §  4730, 
as  amended  by  Gen.  Acts  1903,  p.  345,  and 
Gen.  Acts  1907,  p.  636,  which  renders  the 
act  of  an  employee  in  refusing  to  refund 
money  received  from  his  employer,  or  to 
perform  the  services  called  for  by  his 
written  contract,  shall  be  prima  facie  ev- 
idence of  an  intent  to  defraud,  is  not  un- 
constitutional, as  ^  invasion  of  the  prov- 
ince of  the  judiciary.  Bailey  v.  State,  48 
So.  498,  158  Ala.  18,  judgment  affirmed  in 
29  S.  Ct.  141,  211  U.  S.  452,  53  L.  Ed.  278; 
State  V.  Vann,  150  Ala.  66,  43  So.  357. 

"  *The  legislature  has  the  power  to  give 
greater  effect  to  evidence  than  it  possesses 
at  common  law,  and  in  both  civil  and 
criminal  proceedings  it  may  declare  what 
shall  be  prima  facie  evidence.  On  the 
other  hand,  it  can  not  prescribe  what 
shall  be  conclusive  evidence,  as  this  would 
be  an  invasion  of  the  province  of  the  ju- 
diciary.* This  seems  to  be  a  rule  of  well 
nigh,  if  not  of  universal  recognition." 
State  V.  Thomas,  144  Ala.  77,  40  So.  271, 
272. 

Act  Preventing  Discontinuance. — Act 
Feb.  18,  1867,  to  prevent  a  discontinuance 
of  undecided  appeals,  is  unconstitutional, 
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SO  far  as  it  operates  on  appeals  which  had 
been  discontinued  by  operation  ol  law  at 
the  time  of  its  passage.  Carleton  v. 
Goodwin,  41   Ala.   153. 

Providing  for  Opening  of  Judgments 
and  Decrees. — Act  Dec.  17,  1868,  §  5,  en- 
acting that  any  judgments  or  decrees  ren- 
dered since  May  25,  1865,  whe«  the  orig- 
inal cause  of  action  originated  prior  to 
that  date,  shall  be  opened  on  application, 
accompanied  by  an  affidavit  that  such 
cause  of  action  did  originate  prior  to  that 
time,  is  unconstitutional,  as  invading  the 
judicial  province,  in  that  it  leaves  the 
judge  no  discretion  to  act.  Sanders  v. 
Cabaniss,  43  Ala.  173. 

Change  of  Venue  or  Transfer  of  Cause. 
—Act  Sept.  26,  1903  (Loc.  Acts  1903,  p. 
369),  authorizing  the  transfer  of  any  civil 
cause  pending  in  the  city  court  of  Bes- 
*  semer,  Jefferson  county,  to  the  circuit 
court  of  that  county,  or  any  court  of 
competent  jurisdiction  sitting  in  the  city 
of  Birmingham,  in  the  same  county,  by 
the  mere  filing  of  a  petition  therefor,  is 
not  repugnant  to  Const..  §  75,  providing 
that  the  power  to  change  the  venue  of 
causes  is  vested  in  the  courts,  to  be  ex- 
ercised in  such  manner  as  shall  be  pro- 
vided by  law.  Dudley  7\  Birmingham  Ry., 
Light  &  Power  Co,  36  So.  700,  139  Ala. 
453. 

Act  Sept.  26,  1903  (Loc.  Acts  1903,  pi 
369),  authorizes  the  transfer  of  any  civil 
cause  pending  in  the  city  court  of  Bes- 
semer. Jefferson  county,  to  the  circuit 
court  of  that  county,  or  to  any  court  of 
competent  jurisdiction  sitting  in  the  city 
of  Birmingham,  in  the  same  county. 
Held,  that  §  5  of  the  act,  requiring  the 
clerk  of  the  Bessemer  city  court  to  de- 
liver the  papers  in  a  cause  to  the  clerk  of 
the  court  into  which  removal  is  had,  on 
the  filing  of  a  petition  for  removal,  is  not 
beyowd  legislative  power,  in  respect  oi 
vesting  authority  in  one  court  to  control 
or  compel  action  by  the  clerk  of  another 
court.  Dudley  v.  Birmingham  Ry.,  Light 
&  Power  Co.,  36  So.  700,  139  Ala.  453. 

A  private  act,  removing  the  adminis- 
tration of  a  decedent's  estate  county  of 
his  domicile  to  another  county,  is  not  an 
usurpation  of  judicial  power;  for  there  is 
not  attempt  to  ascertain  and  adjudicate 
any  matter  in  controversy.  Wright  r. 
Ware,  50  Ala.  549;  Van  Hoose  r.  Bush, 
54  Ala.  342. 


The  legislature  does  not  exercise  judi- 
cial power  in  declaring  what  causes 
''shall"  entitle  a  party  to  transfer  a  case 
from  one  court  to  another  of  co-ordinate 
jurisdiction,  if  it  leaves  the  ascertainment 
of  such  cause  for  judicial  determination. 
Ex  parte   Hickey,  52  Ala.  228. 

Granting  New  Trials. — The  power  to 
render  judgments  and  decrees,  and  to  de- 
clare them  void,  or  to  set  them  aside, 
and  grant  new  trials  and  rehearings,  is  a 
judicial  power,  and  can  not  be  exercised 
by  the  legislative  department  of  the  gov- 
ernment. Sanders  v.  Cabaniss,  43  Ala. 
173. 

§  44.  Encroachment  on  Executive. 

"An  executive  power  intended  to  be 
vested  in  the  executive  department  can 
not,  by  legislation,  be  vested  in  any  other 
person  or  body,  whether  such  person  or 
body  be  of  either  of  the  other  depart- 
ments or  not.  For  instance,  the  pardon- 
ing power,  or  the  power  to  fill  vacancies 
in  certain  specified  offices,  being  by  the 
constitution,  vested  in  the  governor,  can 
not,  by  legislation,  be  transferred  to  an- 
other, but  must  be  exercised  by  the  gov- 
ernor exclusively."  Fox  v.  McDonald, 
101    Ala.  51,  13   So.  416,  417. 

Remission  of  Fines. — The  power  to  re- 
mit fines  and  forfeitures  is  confided  by 
the  state  constitution  to  the  governor 
alone,  and  can  not  be  exercised  by  the  leg- 
islature; and  therefore  any  act  of  the 
legislature  which  attempts,  directly  or  in- 
directly, to  remit  a  fine,  either  before  or 
c.fter  it  has  been  paid,  is  unconstitutional. 
Haley  v.   Clark,   26   Ala.   439. 

Therefore  the  act  February  2,  1850 
(Pamph.  Acts,  1849-50,  p.  452).  entitled 
"An  act  for  the  relief  of  the  securities  of 
John  Douglass,  late  clerk  of  the  circuit 
court  of  Marion  county,"  is  unconstitu- 
tional.    Haley  v,  Clark,  26  Ala.  439. 

Appointment  of  Officers. — The  act  of 
1826,  authorizing  the  coroner  temporarily 
to  fill  the  office  of  sheriff,  when  a  vacancy 
occurs,  until  the  executive  makes  an  ap- 
pointment, is  not  in  conflict  with  the  con- 
stitutional provision  giving  the  power  of 
appointment,  in  cases  of  vacancy,  to  the 
governor.     State  v.  Monk,  3  Ala.  415. 

§  45.  Delegation  of  Powers 
§  46.  In  General. 

As   to   nature   and   scope   of   delegated 
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power  to  control  liquor  traffic,  see  the 
title  INTOXICATING  LIQUORS.  As 
to  taxing  power,  see  the  title  TAXA- 
TION. 

The  legislature  can  delegate  the  exe- 
cution of  laws  to  public  officials  giving 
them  some  latitude  in  their  execution, 
without  amounting  to  the  delegation  of 
legislative  authority.  Railroad  Comm.  v. 
Northern  Alabama  R.  Co.  (Ala.),  62  So. 
749. 

'The  legislative  power  intended  to  be 
vested  in  the  general  assembly  can  not 
be  delegated  to  any  other  body,  whether 
such  body  be  of  either  the  other  defined 
departments  or  not,  but  must  be  exercised 
exclusively  by  the  general  assembly  it- 
self." Fox  V,  McDonald,  101  Ala.  51,  13 
So.   416,    417. 

"All  acts  expressly  or  impliedly  as- 
signed to  a  department  by  the  constitu- 
tion must  be  performed  by  that  depart- 
ment, and  the  power  to  perform  them 
can  not  be  conferred  elsewhere."  Fox 
V,  McDonald,  101  Ala.  51,  13  So.  416,  417. 

The  legislature  can  not  delegate  its 
power  to  make,  alter,  or  suspend  a  law. 
Crumpton  v.  Montgomery  (Ala.),  59  So. 
294. 

To  Other  States.— Code  1876,  §  1440, 
providing  that,  whenever  a  law  of  any 
state  shall  require  of  any  Insurance  com- 
pany organized  under  the  laws  of  Alabama 
any  deposit  of  securities  in  such  state, 
or  any  payment  of  taxes  greater  than 
the  amount  required  from  similar  com- 
panies of  such  other  state  by  the  then 
existing  laws  of  Alabama,  all  companies 
in  such  states  establishing  agents  in 
Alabama  shall  make  the  same  deposit 
for  a  like  purpose  with  the  state  treas- 
urer, and  pay  for  tax  an  amount  equal 
to  the  amount  of  such  charges  imposed 
by  the  laws  of  such  state  upon  Alabama 
companies  and  the  agent  thereof,  is  an 
unwarranted  delegation  of  legislative 
power  to  other  states.  Clark  v.  Port  of 
Mobile,  67  Ala.  217. 

§  47. To  Judiciary. 

Act  Aug.  6,  1907  (Loc.  Laws  1907,  p. 
758),  authorizing  in  section  1  the  com- 
missioners' court  of  Tallapoosa  county 
to  regulate  and  fix  the  rate  of  toll  to  be 
charged  by  the  owners  of  a  certain 
bridge,   is   not   unconstitutional,   as   dele- 


gating legislative  power  to  the  court. 
Tallassee  Falls  Mfg.  Co.  v.  Commis- 
sioners' Court  of  Tallapoosa  County,  48 
So.  354,  158  Ala.  263;  Stanfill  v.  Court, 
80  Ala.  287;  Askew  v.  Hale  County,  54 
.-Ma.  639;  Edmondson  v.  Ledbetter,  114 
Ala.  477,  21  So.  989. 

§  48. To  Executive. 

'*The  legislature  can  not  delegate  its 
power  to  make,  alter,  or  suspend  a  law. 
This  is  the  sound  and  well-nigh  univer- 
sally accepted  doctrine  embracing  a  vital 
distinction  with  respect  to  the  oft-recur- 
ring question  whether  there  has  been,  in 
a  given  instance,  an  unwarranted  dele- 
gation of  legislative  power:  'The  true 
distinction,  therefore,  is  between  the  del- 
egation of  power  to  make  the  law,  which 
necessarily  involves  a  discretion  as  to 
what  it  shall  be,  and  conferring  an  au- 
thority or  discretion  as  to  its  execution, 
to  be  exercised  under  and  in  pursuance 
of  law.  The  first  can  not  be  done;  to  the 
latter  no  valid  objection  can  be  made.* 
*  *  ♦  A  discretion  of  selection  may  be 
vested  in  an  administrative  body,  as  is 
here  done,  to  promote  or  effectuate  the 
execution  of  the  law;  and  such  a  body 
is,  as  was  held  in  principle  in  Ingram  v. 
State,  39  Ala.  247,  only  a  legislative  agent, 
and  administrative  instrument.  In  that 
cas^  the  legislature  committed  to  the 
governor  the  powers  to  make  rules  gov- 
erning the  conversion  of  grain  into  dis- 
tilled liquors.  The  act  was  assailed  on  the 
ground  of  unwarranted  delegation  of 
legislative  power.  The  response  was  that 
the  governor  was  constituted  an  agent 
to  efTect  the  legislative  purpose;  that  the 
act  in  that  particular  was  valid.  The  prin- 
ciple illustrated  there  applies  here.  The 
excise  commission  is  an  administrative  in- 
strument— a  legislative  agent — to  which 
no  power  of  legislation  but  only  of  ad- 
ministration is  committed."  Crumpton  v. 
Montgomery  (Ala.),  59  So.  294,  302. 

As  to  presumptions  and  construction  in 
favor  of  constitutionality,  see  ante,  "Pre- 
sumptions and  Construction  in  Favor  of 
Constitutionality,"  §  37. 

§  49. To  Local  Authorities. 

§  49  (1)  In  General. 
To  State  Live  Stock  Sanitary  Board.-^ 

Acts    1907,    p.    413,    approved    March    12, 
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1907,  and  amended  by  an  act  approved 
August  5,  1907  (Acts  1907,  p.  582\  new 
Code  1907,  §§  757-770,  which  establishes  a 
state  live  stock  sanitary  board  and  em- 
powers it  to  provide  rules,  is  not  an  un- 
constitutional delegation  of  the  lawmak- 
ing power.  State  v.  McCarty,  5  Ala. 
App.  212,  59  So.  543. 

Code  1907,  §  765,  is  not  unconstitutional, 
because  it  leaves  the  state  live  stock 
sanitary  board  to  determine  when  it  is 
best  that  the  work  of  cattle  tick  eradica- 
tion shall  be  taken  up  in  any  locality. 
State  V,  McCarty,  5  Ala.  App.  212,  59  So. 
543. 

To  Railroad  Commission. — The  leg- 
islature has  power  to  create  the  railroad 
commission  and  authorize  it  to  regulate 
the  operation  of  railroads,  provided  it  be 
not  invested  with  strictly  legislative  or 
judicial  powers.  Railroad  Comm.  v. 
Northern  Alabama  R.  Co.  (Ala.),  62  So. 
749. 

Conferring  Authority  to  Conduct  Dis* 
pensary. — Acts  1900-01,  p.  .288,  relating  to 
the  establishment  of  a  dispensary  in  a 
certain  town,  and  creating  a  corporation 
consisting  of  certain  commissioners,  and 
conferring  on  them  power  to  suspend  the 
dispensary,  thereby  prohibiting  the  liquor 
traffic  entirely,  or  discontinue  it  perma- 
nently, thereby  putting  in  operation  the  li- 
cense laws  of  the  state  and  city,  is  un- 
constitutional, as  an  unlawful  delegation 
of   legislative   power.     Mitchell   v.   State, 

32  So.  687,  134  Ala.  392;  Schultes  v. 
Eberly,  82  Ala.  242,  2  So.  345;  Clark  v. 
Port,  67  Ala.  217;  Dunn  v.  Wilcox  County, 
85  Ala.  144,  4  So.  661;  Stanfill  v.  Court, 
80  Ala.  287;  Elba  v.  Rhodes,  142  Ala.  689, 
38  So.  807;  Rose  v.  State,  147  Ala.  692,  40 
So.   951;    Harlan   r.    Clark,    136   Ala.    150, 

33  So.  858. 
Local  laws  1907,  p.  884,  makes  it  un- 
lawful to  sell  any  liquor  in  the  town  of 
Florala,  except  by  dispensary.  In  con- 
struing this  act  the  court  said:  "It  is 
insisted  by  counsel  for  appellant  that  this 
law  is  invalid  under  the  authority  of 
Mitchell  V.  Florence  Dispensary,  134  Ala. 
392,  32  So.  687;  Elba  v.  Rhodes,  142  Ala. 
689,  38  So.  807.  'We  think  the  act  in 
question  free  from  the  vice  pointed  out 
by  said  authorities  as  contained  in  the 
acts    therein    construed.     This    act    dele- 


gates   the    authority    to    the    municipality 
to   operate   and   maintain   the   dispensary 
for   the   town   and   with   corporate   funds, 
gives  the  town  the  authority  to  elect  the 
commissioners  every  four  years,  provides 
that    the    business    shall    be  conducted  by 
the    intendant    and    aldermen,    though    a 
dispenser  and  the  commissioners,  requires 
daily  reports  to  be  made  to  the  town  treas- 
urer, and  appropriates  the  profits  arising 
from    t'he   business    to   the    town,    for  the 
schools  and  such  other  objects  and  pur- 
poses as  may  be  designated  by  the  town. 
Xor  do  we  construe  the  act  as  conferring 
any  legislative  authority  upon  the  town.  It 
is  true  the  act  establishes  prohibition,  un- 
less the  town  opens  a  dispensary;  but  its 
failure  to  open  such  dispensary  does  not 
amount  to  legislation  on  the  part  of  the 
town.    The  act  makes  it  unlawful  to  sell 
liquors  in  said  town,  except  by  a  dispen- 
sary;   and   this   is   legislation    by  the  leg- 
islature, and  no  delegation  to  the  town. 
All  authority  given  the  town  is  simply  to 
avail  itself  of  the  exception  made;  other- 
wise,   prohibition'  should    prevail,    under 
the   act   of   the   legislature.     Clearly   the 
legislature  would  have  the  right  to  pro- 
hibit the  sale  of  liquors,  except  through 
an    authorized    dispensary;    and    the    fact 
that  the  opening  of  the  dispensary  is  not 
made    mandatory    in  no    sense    gives  the 
municipality    the    authority    to    legislate, 
nor  does  it  legislate  by  failing  to  open 
said  dispensary.    Moreover,  there  is  noth- 
ing in   the   act   authorizing  the   town  to 
discontinue  at  will;  but,  if  there  was,  we 
think  this  option  can  be  delegated  to  a 
municipality,  the  exercise  of  which  would 
in  no  sense  be  leg^islation  on  its  part.'" 
Ex  parte  Hall,  156  Ala.  642,  47  So.  199. 

§  49  (2)  To  Municipalities  and  Municipal 
Officers  in  General. 
In  the  absence  of  constitutional  re- 
strictions, a  state  may  confer  upon  mu- 
nicipalities created  by  it  such  measure  of 
power  to  assess  and  collect  taxes  as  it 
may  deem  expedient,  not  greater  than 
that  the  state  itself  possesses.  This 
power,  however,  is  capable  only  of  a 
clear  and  unequivocal  delegation.  It 
must  not  be  left  a  matter  of  doubt,  or 
mere  inference  from  the  terms  in  the 
charter  or  laws  of  incorporation.  Bald- 
win V.  City  Council,  53  Ala.  437. 
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The    right    provided    by    Act    Aug.    13, 
1907  (Laws  1907,  p.  892)  §  199,  to  organize 
at    once   any    municipality    under  its  pro- 
visions, is  not  unconstitutional  as  an  at- 
tempt to  confer  on  the  governing  bodies 
of    towns    and    cities    in   the   state   leg- 
islative power,  which  the  organic  law  con- 
fines for  exercise  to  the  legislature.    Ward 
V.  State,  45  So.  655,  154  Ala.  227. 
§  49  (3)  To  County  Boards  and  Officers. 
*'It  is  perfectly  competent  for  the  leg- 
islature to  provide  that  the  people   of  a 
particular  locality  may  be  invested   with 
the  authority  to  accept  or  reject  for  them- 
selves a  particular  police  regulation.    This 
involves  a  question  of  local  government; 
and,  the  law  being  complete  and  valid  In 
itself,  no  reason  seems  to  exist  why  its 
going   into   efiFect   may   not   be   made    to 
depend   upon   the   option   of  the   citizens 
in  that  locality  or  district,  to  be  expressed 
in     any     constitutional     mode     provided 
for  by  the  terms  of  the  law  itself,  or  upon 
any     other     specified      reasonable     con- 
tingency.    Id.  123;  1  Dill.  Mun.  Corp.,  § 
44.      That    the    regulation    of    strays,    or 
animals    running   at   large,    including  pro- 
visions for  impounding  them,  is  a  proper 
subject    for   police    regulation,   has    often 
been  decided,  and  is  now  beyond  all  de- 
bate.    This  being  true,  no  doubt  can  ex- 
ist as  to  the  power  of  the  legislature  to 
confer  on  the  governing  body  of  a  county 
the  authority  to  accept  or  reject  the  terms 
of   a    stock   law   of   the   kind   under    dis- 
cussion, and  to  fix  the  area  of  the   dis- 
trict,   in    the   mode    pointed    out   by   the 
law,   in   which   it   may  be   established   at 
one  time,  or  abolished  at  another.     The 
authority     conferred     is    but    quasi    leg- 
islative,   and,    in    our    judgment,    violates 
no   provision   of  our   state   constitution." 
Dunn  V.  Wilcox   County,  85   Ala.   144,   4 
So.  661,  663. 

Act  Feb.  28,  1881,  giving  the  court  of 
revenue  of  Dallas  county  jurisdiction  to 
establish  districts  within  which  stock 
shall  not  be  allowed  to  run  at  large,  on 
the  filing  of  a  proper  petition,  is  not  an 
unconstitutional  delegation  of  govern- 
mental powers;  counties  being  auxiliary 
governmental  agencies,  and  the  court  of 
county  revenue  being  the  authority  that 
exercises  the  powers  of  Dallas  county. 
Stanfill  V,  Court  of  County  Revenue  of 


Dallas  County,  80  Ala.  287,  cited  in  note 
in  16  L.  R.  A.  161. 

Levy  and  Callectioa  of  Taxes.— "The 
rule  of  constitutional  law  is  that,  when 
the  constitution  creates  a  department  on 
which  sovereign  power  is  conferred,  the 
grant  is  exclusive  except  as  its  delegation 
may  be  authorized  by  the  granting  instru- 
ment. The  power  to  tax,  so  unlimited  in 
capacity,  so  far-reaching  in  effect,  and  so 
liable  to  abuse,  peculiarly  falls  within 
the  operation  of  the  rule.  Cooley,  Tax'n, 
61.  Whoever,  in  such  case,  asserts  com- 
petency to  delegate,  assumes  the  onus  to 
show  constitutional  authority,  express  or 
clearly  implied."  Schultes  v.  Eberly,  82 
Ala.  242,  2  So.  345,  346;  Baldwin  v.  City 
Council,  53  Ala.  437. 

Under  the  Alabama  constitution,  the 
legislative  assembly  has  no  right  to  del- 
egate the  power  of  taxation  to  a  school 
district,  or  any  other  corporation  except 
a  municipal  one;  and  the  trustees  of  such 
school  district  being  appointed  and  not 
elected,  §  11  of  the  act  to  establish  the 
Cullman  school-district  (Acts  Ala. 
1884-85),  which  attempts  to  delegate  that 
power  to  them,  ignores  the  cardinal  re- 
publican principle  of  self-taxation,  and  is 
invalid.  Schultes  v,  Eberly,  82  Ala.  242,  2 
So.  345. 

§  50.  To  Corporations  or  Individ- 
uals. 
Sp.  Sess.  Laws  1907,  p.  89,  authorizing 
street  railroad  companies  to  make  rea- 
sonable rules  regarding  transfers,  and 
making  it  unlawful  to  fraudulently  or 
willfully  violate  such  rules,  is  not  uncon- 
stitutional as  delegating  to  street  rail- 
road officials  not  only  the  right  to  legis- 
late, but  to  in  eflFect,  suspend  the  law  by 
a  suspension  or  abolition  of  the  rules; 
the  right  to  make  reasonable  rules  exist- 
ing independently  of  the  act,  and  the  au- 
thority thereby  given  not  being  the  dele- 
gation of  authority  to  legislate,  but 
merely  reiterating  the  right  to  make  such 
rules.  Whaley  v.  State,  52  So.  941,  168 
Ala.  152;  Hawkins  v.  State,  62  So.  946, 
168  Ala.  670. 

§  51.  Local  Option  and  Submission 

to  Popular  Vote. 
The  Parks  Bill  (Laws  1911,  p.  26)  and 
Smith  Bill  (Laws  1911,  p.  249),  which  au- 
thorizes the  holding  of  county  elections 
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to  determine  whether  or  not  the  sale  of 
intoxicating  liquors  may  be  licensed,  are 
not  invalid  as  a  delegation  of  legislative 
power  to  the  people  because  giving  a 
popular  choice  as  to  whether  such  liquors 
shall  be  sold.  Crumpton  v,  Montgomery 
(Ala.),  59  So.  294. 

Nor  is  it  invalid  as  a  delegation  of 
power  because  giving  a  popular  choice  as 
to  whether  they  be  sold  by  licensed  sa- 
loons or  dispensaries.  Crumpton  v.  Mont- 
gomery (Ala.),  59  So.  294. 

Parks  Bill  (Laws  1911,  p.  30)  §  lOJ^, 
forbidding  sale  of  intoxicants  in  a  town 
which  has  not  one  marshal  or  policeman 
continually  employed,  held  not  invalid 
as  an  improper  delegation  of  legislative 
power.  Crumpton  ^\  Montgomery  (Ala.), 
59  So.  294.  See  the  title  INTOXICAT- 
ING LIQUORS. 

Changing  County  Boundaries. — That 
the  act  March  5,  1901,  provided  for  an 
election  to  be  held  in  that  portion  of  the 
territory  of  Blount  cut  off  by  the  act  and 
added  to  the  county  of  Cullman  before 
the  change  in  territory  should  become 
operative  was  not  offensive  to  any  con- 
stitutional provisions.  The  act  was  com- 
plete in  itself,  and  a  suspension  of  its  op- 
eration until  the  proposed  change  should 
be  determined  by  a  two-thirds  majority 
vote  of  the  qualified  voters  in  the  affected 
district  in  its  favor  at  a  time  fixed  by  the 
act  was  not  an  unauthorized  delegation 
of  power.  Cl.irke  v.  Jack,  ^-0  Ala.  271;  Stan- 
fill  z\  Cburt,  80  Ala.  287;  Dunn  r.  Wilcox 
County,  85  Ala.  144,  4  So.  6C1;  McGraw 
r.  Court,  89  Ala.  407,  8  So.  852;  Williams 
V.  Board,  123  Ala.  432,  26  So.  346;  Porter 
V.  Crook,  127  Ala.  600,  28  So.  745;  Jack- 
son V,  State,  131  Ala.  21,  31  So.  380,  381. 

Adoption  of  Stock  Law. — Acts  1898-99, 
p.  683,  as  amended  by  Acts  1900-1901,  p. 
170,  entitled  "An  act  to  prevent  stock 
running  at  large  in  E.  county,"  provides 
that  whenever  10  freeholders  in  any  beat 
or  part  of  beat  in  E.  county  shall  petition 
the  probate  judge  for  an  election  in  said 
beat  or  part  of  beat  to  decide  whether 
stock  shall  be  prohibited  from  running 
at  large  therein,  he  shall  order  an  elec- 
tion to  decide  such  question.  Held,  that 
such  act  was  not  unconstitutional,  as  at- 
tempting to  delegate  to  any  10  or  more 
freeholders  the  power  to  determine  the 
boundaries  of  the  proposed  district,  and 


the  voters  who  shall  participate  in  the 
election,  since  it  bestows  upon  such  free- 
holders the  right  to  petition  for  the  elec- 
tion only  at  which  all  qualified  voters  of 
the  beat  or  part  of  beat  designated  are 
entitled  to  vote,  and  to  approve  or  defeat 
the  recommendation.  Davis  v.  State,  37 
So.  454,  141  Ala.  84. 

"Many  similar  acts  have  been,  from 
time  to  time,  passed  by  the  legislature^ 
and  its  competency  to  create  such  laws, 
has  been  frequently  questioned.  It  has^ 
however,  been  uniformly  held  that  such 
acts  are  not  unauthorized  delegation  of 
legislative  authority  to  the  commission- 
ers* courts,  nor  otherwise  objectionable 
on  constitutional  grounds.  McGraw  v. 
Court,  89  Ala.  407,  8  So.  852;  Edmondson 
V.  Ledbetter,  114  Ala.  477,  21  So.  989." 
Davis  r.  State,  141  Ala.  84,  37  So.  454, 
455. 

§   52.   Conditional   and    Contingent 

Legislation. 
Act  Feb.  5,  1901  (Acts  1900-1901,  p. 
754),  after  making  provision  for  the  re- 
moval of  a  county  seat,  the  appointment 
of  commissioners  to  sell  the  old  county 
buildings,  to  solicit  subscriptions  for  new 
ones,  and  to  have  general  supervision  of 
the  removal,  and  requiring  the  commis- 
sioners' court  to  ascertain  the  amount 
the  county  court  contribute  during  the 
year  without  increasing  the  tax  rate,  pro- 
vided that,  except  as  to  appointing  com- 
missioners, securing  subscriptions,  and 
ascertaining  what  could  be  realized  from 
the  old  buildings,  the  act  should  not  take 
effect  until  the  commissioners  had  ascer- 
tained that  the  removal  would  not  re- 
quire an  increase  in  the  tax  rate.  Held 
not  to  violate  Const.  1875,  art.  1,  §  22, 
limiting  the  exercise  of  the  powers  of 
suspending  laws  to  the  general  assembly, 
since  leg^islature  determined  that  the  act 
should  not  go  into  effect  if  it  would  re- 
quire an  increase  in  taxation,  and  the  only  , 
thing  the  commissioners  had  to  do  was 
to  ascertain  if  such  increase  would  be 
necessary.  Hand  v.  Stapleton,  33  So. 
689,  135  Ala.  156. 

A  special  statute  authorizing  the  peo- 
ple of  a  particular  county  to  vote  on  the 
question  of  removing  the  county  site,  and 
providing  that  the  same  shall  be  per- 
manently located  according  to  their  vote, 
is  not  an  improper  delegation  of  legisla- 
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tive  powers  to  the  people,  nor  a  violation 
of  any  constitutional  provision.  Clarke 
V.  Jack,  60  Ala.  271. 

Sess.  Acts  1865-66,  p.  464,  providing 
that  the  inhabitants  of  Dallas  county 
might  determine  by  a  vote  for  their  pref- 
erence whether  the  county  seat  should 
be  Cahaba  or  Selma,  is  not  an  unconstitu- 
tional delegation  of  legislative  powers. 
Ex  parte  Hill,  40  Ala.  121. 

(B)        JUDICIAL       POWERS      AND 
FUNCTIONS. 

§  53.  Encroachment  on  Legislature.  . 
§  53  (1)  In  General 

"In  Attorney  General  z\  Porter,  1  Ala. 
688,  the  court  say*:  'That  there  may  be 
acts  of  either  one,  or  all  the  branches  of 
the  legislature  united,  which  can  not  be 
drawn  in  question  before  the  judiciary, 
will  not  be  denied.  Thus,  either  house 
may  elect  its  own  officers,  and  the  choice 
can  not  be  questioned;  nor  can  the  exer- 
cise of  a  mere  political  duty  by  the  leg- 
islature, or  either  of  its  branches,  be  in 
any  manner  controlled.'  Nor  is  there 
anything  in  conflict  with  this,  in  the  case 
of  Ex  parte  Pickett,  24  Ala.  ©1,  and  the 
Tennessee,  etc.,  R.  Co.  v.  Moore,  36  Ala. 
371,  or  in  any  case  decided  by  this  court." 
Ex  parte  Echols,  39  Ala.  698,  700. 

The  supreme  court  of  this  state  has  not 
*  jurisdiction  to  compel  the  speaker  of  the 
house  of  representatives  to  send  to  the 
senate  a  bill  which  is  alleged  to  have 
passed  the  house,  and  which  he  refuses 
to  send  to  the  senate.  Ex  parte  Echols, 
39  Ala.  698. 

Fixing  Rates  for  Public  Service  Cor- 
poration.— The  prescribing  of  rates  for  a 
public  service  corporation,  or  one  affected 
with  a  public  interest,  is  a  legislative,  and 
not  a  judicial,  function.  Gulf  Compress 
Co.  V,  Harris,  Cortner  &  Co.,  48  So.  477, 
158  Ala.  343;  Gulf  Compress  Co.  v,  Sykcs, 
Tweedy  &  Co.,  48  So.  481,  159  Ala.  669; 
Gulf  Compress  Co.  v,  Jones  Cotton  Co., 
48  So.  481,  159  Ala.  670. 

Method  of  Passage  of  Laws. — Whether 
a  notice  of  intention  to  apply  for  passage 
of  a  local  law  states  the  substance  of  the 
proposed  law,  as  required  by  Const.  § 
106,  is  a  question  for  the  court,  and  not 
for  the  legislature,  such  section  provid- 
ing that  the  courts  shall  pronounce  void 


such  a  law  which  journals  of  the  legisla- 
ture do  not  affirmatively  show. was  passed 
in  accordance  with  its  provisions.  Wal- 
lace V.  Board  of  Revenue  of  Jefferson 
County,  37  So.  321,  140  Ala.  491. 

Election  of  Officers.— Notwithstanding 
the  constitution  confers  upon  the  legis- 
lature the  right  to  elect  the  chancellor 
and  judges,  the  judiciary  are  invested 
with  authority  to  try  and  determine  the 
constitutional  qualifications  of  an  individ- 
ual elected  by  the  two  houses  of  the  gen* 
eral  assembly  to  a  judgeship.  State  v. 
Porter,  1  Ala.  688.  overruling  State  v, 
Paul,  5  Stew.  &  P.  40. 

§    53     (a)    Inquiry   into    Motive,   Policy, 
Wisdom,  or  Justice  of  Legislation. 

The  propriety  and  wisdom  of  enact- 
ments by  the  lawmakers  are  questions  pe- 
culiarly and  exclusively  within  the  deci- 
sive right  of  that  department,  and,  if  an 
act  under  investigation  contravenes  no 
provision  of  the  organic  law,  the  judiciary 
has  no  power  over  propriety  ol  the  action 
taken.  Woodward  v»  Skeggs,  46  So.  268, 
154  Ala.  249;  Heflin  v.  Allem,  160  Ala.  241, 
48  So.  695;  Mobile  v.  Yuille,  3  Ala.  137. 

The  motive  of  the  legislature  in  en- 
acting a  statute  is  not  a  proper  subject 
for  judicial  examination.  Wilkinson  v. 
Lane  (Ala.),  62  So.  31. 

Whether  the  policy  of  a  statute  is 
sound,  will  promote  the  public  good,  and 
is  in  harmony  with  natural  right  or  ab- 
stract justice  are  not  judicial  questions. 
Mobile  V,  Board  (Ala.),  61  So.  368. 

"The  rule  is  general  with  reference  to 
the  enactments  of  all  legislative  bodies, 
that  the  courts  can  not  inquire  into  the 
motives  of  the  legislators  in  passing 
them,  except  as  they  may  be  disclosed  on 
the  face  of  the  acts,  or  inferable  from 
their  operation,  considered  with  reference 
to  the  condition  of  the  country  and  ex- 
isting legislation.  The  motives  of  the 
legislators,  considered  as  the  purposes 
they  had  in  view,  will  always  be  pre- 
sumed to  be,  to  accomplish  that  which 
follows  as  the  natural  and  reasonable  ef- 
fect of  their  enactments.  Their  motives, 
considered  as  the  moral  inducements  of 
their  votes,  will  vary  with  the  different 
members  of  the  legislative  body.  The 
diverse  character  of  such  motives,  and 
the  impossibility  of  penetrating  into  the 
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hearts  of  men  and  ascertaining  the  truth, 
precludes  all  such  inquiries  as  impracti- 
cable and  futile."  Hawkins  v.  Roberts  & 
Son,  122  Ala.  130,  27  So.  327,  330. 

Vacating  Streets. — The  principle  is  set- 
tled that  the  courts  can  not  injuire  into 
the  motives  of  the  legislative  department 
in  vacating  streets  or  in  any  other  action. 
If  the  legislative  department  is  untrue  to 
the  trusts  imposed  upon  it.  other  reme- 
dies must  be  applied.  McCain  r.  State, 
62  Ala.  138,  140;  Abies  v.  Southern  R.  Co., 
164  Ala.  356,  51  So.  327,  329. 

Survival  of  Causes.— "Whether  our 
statutes  should  or  should  not  provide  for 
the  survival  of  causes  as  well  as  of  ac- 
tions, is  a  question  of  policy  which,  as  to 
statutes,  is  one  exclusively  for  the  legis- 
ture  and  not  for  the  court.  It  is  our  duty 
and  province  to  expound,  interpret,  and 
apply  the  law  of  rights  as  distinguished 
from  rules  of  procedure  and  practice,  and 
not  to  make  or  change  the  law  of  rights. 
'Courts  should  protect  alike  against  judge- 
made  law  and  judicial  interference  by  the 
legislature.' "  Wynn  v.  Tallapoosa  County 
Bank,  168  Ala.  469,  53  So.  228,  238. 

Fixing  Period  before  Decree  Becomes 
Absolute  Where  No  Personal  Service. — 
The  courts  can  not  disregard  those  stat- 
utes providing  that  a  decree  against  a  de- 
fendant not  personally  served  and  not 
appearing,  shall  not  be  absolute  for 
twelve  months:  the  wisdom  of  such  acts 
being  a  question  for  the  legislature. 
Dickens  v,  Dickens,  174  Ala.  305,  56  So. 
806. 

Regulating  Keeping  of  Liquor  by  Clubs. 
— Whether  laws  prohibiting  the  members 
of  a  club  from  keeping  liquor  therein  for 
their  personal  use  is  an  unwise  regulation 
of  the  liberty  of  a  citizen  can  not  be  de- 
termined by  the  courts,  being  a  question 
for  the  legislature.  Wallace  v.  State 
(Ala.),  62  So.  365. 

§  54.  Encroachment  on  Executive. 

"By  the  constitution  of  this  state,  the 
powers  of  government  are  divided  and 
distributed  among  three  departments;  the 
legislative,  the  executive,  and  the  judicial. 
The  governor,  as  the  head  of  the  second 
of  these  departments,  is  clothed  with  'the 
supreme  executive  power  of  the  state;* 
and  in  the  discharge  of  those  political 
functions  attached  to  his  office,  which 
depend  on  the  exercise  of  his  own  judg- 


ment or  discretion,  his  determinations  are 
conclusive.  Any  attempt  on  the  part  of 
the  judiciary  to  control  or  direct  him  in 
the  performance  of  executive  duties, 
about  which  he  has  a  discretion,  and  may 
exercise  his  own  judgment,  would  be  a 
manifest  usurpation  of  power.  But  there 
is  nothing  in  the  nature  of  his  office, 
which  can  prevent  the  legislature  from 
assigning  to  the  governor  the  perform- 
ance of  some  mere  ministerial  acts,  in 
regard  to  which  he  is  not  clothed  with 
any  discretionary  power,  his  whole  duty 
beingf  that  of  simple  obedience  to  the 
command  of  the  legislature;  and  when 
this  is  done,  the  governor  is  to  be  viewed 
as  merely  the  ministerial  agent  of  the 
law;  and  if  he  fails  or  refuses  to  perform 
the  act  required  of  him,  he  is  amenable 
to  the  law;  and  any  person  whose  rights 
are  independent  on  the  performance  of 
such  act,  may  have  redress  by  resorting 
to  the  appropriate  legal  remedy."  Ten- 
nessee, etc.,  R.  Co.  V.  Moore,  36  Ala.  371, 
380. 

Appointment  of  Officers. — ^The  courts 
of  justice  can  not  inquire  into  the  reasons 
of  the  executive  for  making  an  appoint- 
ment to  fill  a  vacancy,  if  the  executive 
had  the  right  to  make  the  appointment. 
State  V.  Adams,  2  Stew.  231. 

Since  the  constitutional  prohibition 
against  the  judicial  department  perform- 
ing any  duty  belonging  to  the  executive 
department  only  relates  to  the  perform- 
ance of  duties  which  are  inherently  func- 
tions of  the  executive,  and  not  to  all 
duties  of  an  executive  character,  Act  Dec. 
12,  1892,  authorizing  the  probate  judge  to 
perform  the  executive  duty  of  appointing 
police  commissioners,  is  not  unconstitu- 
tional, as  authorizing  the  judiciary  to  in- 
vade the  province  of  the  executive,  as 
the  power  to  appoint  to  office  and  fill 
vacancies  is  not  inherently  an  executive 
function.  Fox  v,  McDonald,  101  Ala.  51, 
13  So.  416,  21  L.  R.  A.  529. 

(C)      EXECUTIVE     POWERS     AND 
FUNCTIONS. 

§  55.  Nature  and  Scope  in  General. 

The  power  to  appoint  to  office,  or  to 
fill  vacancies,  is  not  inherently  an  exec- 
utive function,  within  Const,  art.  3,  §§ 
1,  2,   and  belongs   to  the  governor  only 
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when  conferred  by  law.  Fox  v.  McDon- 
ald, 101  Ala.  51.  13  So.  416,  21  L.  R.  A. 
529. 

§  56.  Encroachment  on  Judiciary. 

§  57. In  General 

A  sheriff  can  not  admit  to  bail  a  per- 
son committed  on  his  prelim,inary  ex- 
amination for  a  bailable  felony,  unless  the 
warrant  of  commitment  is  indorsed  with 
the  amount  of  bail  required,  as  provided 
by  the  Code.  Evans  v.  State,  G3  Ala.  195. 
See,  also,  Atonez  v.  State,  26  Ala.  81; 
Gray  v.  State,  43  Ala.  41 ;  Callahan  v.  State, 
60  Ala.  65,  and  authorities  there  cited. 
The  language  of  this  court,  in  the  case  of 
Atonez  v.  State,  is  very  strong. 

Loc.  Acts  1911,  p.  30,  providing  for  the 
abolishment  of  a  court  and  the  transfer  of 
pending  cases  by  the  clerk  of  court,  is  not 
in  violation  of  Const.  1901,  §§  42,  139,  for- 
bidding delegation  of  judicial  powers  to  ex- 
ecutive officers.  Ham  v.  Brock  (Ala.),  61 
So.  646. 

§  58. Powers,  Duties,  and  Acts  under 

Legislative  Authority. 

Of  Clerks  of  Court— "The  act  creating 
the  inferior  court  of  criminal  jurisdiction 
in  the  city  of  Birmingham  conferred  upon 
the  clerk  the  power  to  issue  warrants  of 
arrest.  It  is  argued  that  the  issue  of  war- 
rants of  arrest  is  a  judicial  power,  which 
can  be  conferred  only  upon  a  judicial  offi- 
cer. It  implies  the  power  and  the  duty  to 
Hear  and  determine  the  question  of  prob- 
able cause.  The  principle  of  this  conten- 
tion was  long  ago  disposed  of  by  the  de- 
cisions of  this  court.  In  Ex  parte  Gist,  26 
Ala.  156,  it  was  argued  with  great  learning 
that  the  section  of  the  judiciary  act  of  the 
United  States  conferring  power  upon  jus- 
tices of  the  peace  to  arrest,  imprison,  or 
bail  persons  charged  with  a  violation  of 
the  criminal  law  of  the  United  States,  was 
repugnant  to  the  constitution  of  the 
United  States  for  the  reason  that  it  con- 
ferred judicial  power  upon  one  not  an  of- 
ficer of  the  United  States,  whereas  that 
constitution  provides  that  the  judicial 
power  of  the  United  States  shall  be  vested 
in  one  supreme  court  and  such  other  in- 
ferior courts  as  congress  may,  from  time 
to  time,  ordain  and  establish.  This  court, 
conceding  that  the  power  and  authority 
conferred  was  judicial  in  its  nature,  held 
that  it  did  not  fall  within  the  meaning  of 


'judicial  power'  in  the  sense  in  which  that 
term  is  used  in  the  constitution  of  the 
United  States.  And  the  court  referred  to 
the  case  of  Gaines  v,  Harvin,  19  Ala.  491, 
where  a  similar  provision  in  our  consti- 
tution came  under  review,  and  where  it 
was  held  that  it  was  not  the  intention  of 
the  framers  of  the  constitution  to  deny  to 
the  legislature  the  power  to  confide  to 
ministerial  officers,  who  do  not  constitute 
a  part  of  the  judiciary  properly  so  called, 
many  duties  involving  inquiries  in  their 
nature  judicial.  In  the  case  referred  to  it 
was  said:  'The  practice  of  this  as  of  all 
other  governments  having  their  judicial, 
executive,  and  legislative  departments 
separate  and  distinct  very  clearly  shows 
that,  in  the  administration  of  laws,  inquir- 
ies partaking  of  the  nature  of  judicial  in- 
vestigations are  confided  to  persons  other 
than  judges,  whose  acts  have  never  been 
questioned  on  constitutional  grounds' — 
and  more  in  the  same  line.  The  statute 
in  this  case  conferred  no  power  upon  the 
clerk  to  finally  hear  and  determine,  nor 
even  to  commit  to  bail,  but  only  to  issue 
warrants,  which  must  be  construed  to  au- 
thorize him  to  issue  warrants  on  prob- 
able cause,  supported  by  oath  or  affirma- 
tion, and  returnable,  by  necessary  impli- 
cation, to  the  court  from  which  they  are 
issued.  We  are  not  prepared  to  say  that 
this  was  an  unconstitutional  exercise  of 
power."  Kreulhaus  v.  Birmingham,  164 
Ala.   623,   51    So.   297,  298. 

On  Registers  in  Chancery. — ^The  statute 
conferring  upon  the  registers  in  chancery 
power  to  appoint  trustees  in  certain  cases 
(Clay's  Dig.  350,  §  33,  and  Pamph.  Acts 
1845-46,  p.  16),  is  not  unconstitutional,  in 
vesting  quasi  judicial  powers  in  officers 
who  are  not  elected,  commissioned,  and 
qualified,  as  judges  are  required  to  be  by 
the  constitution.  Gaines  v.  Harvin,  19 
Ala.  491. 

IV.   POLICE   POWER  IN   GENERAL. 

§  59.  Nature  and  Scope  in  GeneraL 

As  impairing  obligation  of  contract,  see 
post.  "Exercise  of  Police  Power,"  §  84. 
As  to  infringement  of  personal,  civil  and 
political  rights,  see  post,  "Personal,  Civil, 
and  Political  Rights,"  V.  See  the  title 
MUNICIPAL  CORPORATIONS. 

"As  is  well  said  in  American  Union  Tel. 
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Co.  V,  Western  Union  Tel.  Co.,  07  Ala.  26. 
•The  police  power  of  a  state  is  a  most  im- 
portant power,  essential  to  its  very  exist- 
ence, and  has  been  declared  by  the  su- 
preme judicial  interpreter  of  the  federal 
constitution  to  embrace  "the  protection 
of  the  lives,  health,  and  property  of  her 
citizens,  the  maintenance  of  good  order, 
and  the  preservation  of  good  morals;" 
and  the  legislature  can  not,  by  any  con- 
tract, divest  itself  of  the  power  to  provide 
for  these  objects.'  Beer  Co.  v.  Massachu- 
setts, 97  U.  S.  25;  Van  Hook  v,  Selma,  70 
Ala.  361;  Louisville,  etc.,  R.  Co.  v,  Bald- 
win, 85  Ala.  619,  5  So.  311."  Birmingham 
Mineral  R.  Co.  v.  Parsons,  100  Ala.  662, 
13  So.  602,  603. 

The  police  power  of  a  state  is  that 
power  which  is  necessary  for  its  preserva- 
tion, and  without  which  it  can  not  serve 
the  purpose  for  which  it  was  formed.  Ex 
parte  Rowe.  4  Ala.  App.  254,  59  So.  69. 

It  belongs  to  the  legislature  to  de- 
termine primarily  what  measures  are  ap- 
propriate or  needful  for  the  protection  of 
the  public  morals,  health,  or  safety,  sub- 
ject to  the  power  of  the  courts  to  adjudge 
whether  any  particular  law  is  an  invasion 
of  constitutional  rights.  Equitable  Loan 
&  Security  Co.  v.  Town  of  Edwardsville, 
38   So.  1016,  143  Ala.   182. 

A  statute,  purporting  to  have  been  en- 
acted in  the  exercise  of  the  state's  police 
power,  which  in  fact  has  no  real  relation 
to  the  public  health,  morals,  or  safety,  or 
invades  constitutional  rights,  is  invalid. 
Eidge  V,  City  of  Bessemer,  51  So.  246,  164 
Ala.  599;  French  v.  City  of  Birmingham, 
51  So.  254,  165  Ala.  669. 

License  Taxes. — A  grant  of  power  to  a 
municipal  corporation,  to  license  for  po- 
lice purposes  merely,  must  be  exercised 
as  a  means  of  regulation  only,  and  can  not 
be  used  as  a  source  of  revenue;  but  a  li- 
cense for  regulation,  in  such  sum  as  may 
be  reasonably  necessary  to  promote  the 
legitimate  objects  of  the  police  power 
(which  includes  the  protection  of  the 
Ifves,  health,  and  property  of  citizens,  the 
preservation  of  public  morals,  and  the 
maintenance  of  the  peace  and  good  order 
of  the  community),  in  the  district  in  which 
the  ordinance  is  designed  to  operate,  will 
be  held  an  exercise  of  police  power,  and 
not  of  the  power  of  taxation.  Van  Hook 
V.  Selma,  70  Ala.  361,  cited  in  Mobile  v. 


Craft,  94  Ala.  156,  10  So.  534;  Birmingham 
Mineral  R.  Co.  v.  Parsons,  100  Ala.  662, 
13  So.  602,  27  L.  R.  A.  263;  Davis  v.  Pet- 
rinovich,  112  Ala.  654,  21  So.  344,  36  L.  R* 
A.  615;  Southern  Exp.  Co.  v,  Tuscaloosa^ 
132  Ala.  326,  31  So.  460. 

The  act  of  January  22,  1879  (Pamph. 
Acts  1879-80,  p.  205),  as  amended  by  act 
of  December  8,  1880  (Pamph.  Acts,  1880-1, 
p.  162),  providing  that  "no  person,  whether 
for  himself  or  for  other  persons,  shall  be 
permitted  to  employ,  engage,  contract,  or 
in  any  other  way  induce  laborers  to  leave" 
the  counties  designated  in  the  act,  "for 
the  purpose  of  removing  said  laborers 
from  this  state,  without  first  paying  to 
each  of  said  counties  in  which  such  per- 
son shall  operate  a  license  tax  of  two  hun- 
dred and  fifty  dollars,  such  license  tax  to 
be  collected  as  other  license  taxes,"  etc.. 
has  none  of  the  characteristics  of  a  law 
designed  to  provide  regulations  promotive 
of  domestic  order,  morals,  health,  or 
safety,  or  kindred  subjects,  properly  fall- 
ing within  the  purview  of  domestic  police; 
and  hence,  it  can  not  be  sustained  as  a 
legitimate  exercise  of  the  police  power  of 
the  state.    Joseph  v.  Randolph.  71  Ala.  499. 

"Occupations  there  are  in  which  the 
public  have  such  interest  as  will  make 
them  subject  to  statutory  regulation,  or 
even  prohibition.  The  constitutional  pro- 
visions referred  to  were  not  designed  to 
interfere  with  the  states'  police  powers; 
and  within  the  limits  set  by  the  constitu- 
tion, state  and  federal,  the  legislature  is 
free  to  determine  what  subjects  are  proper 
to  be  legislated  upon  in  conservation  of 
order,  morals,  health,  and  safety;  but  a 
constitutional  right  *can  not  be  imposed 
on  or  destroyed  under  the  guise  or  device 
of  being  regulated.'  South,  etc..  R.  Co.  r. 
Morris,  65  Ala.  193."  Toney  v.  State,  141 
Ala.  120,  37  So.  332,  334. 

V.  PERSONAL,  CIVIL,  AND  POLITI- 
CAL RIGHTS. 

§  60.  Constitutional  Guaranties  in  GeneraL 

Right  of  suffrage  and  regulation  thereof, 
see  the  title  ELECTIONS. 

"The  liberty  which  is  so  sedulously 
guarded  by  the  constitutions  of  the  United 
States  and  of  this  and  other  states  com- 
prehends more  than  the  mere  freedom 
from  personal  restraint.     It  includes  the 
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right  to  pursue  any  useful  and  harmless 
occupation,  and  to  conduct  the  business 
in  the  citizens'  own  way,  without  being 
discriminated  against  either  by  being  pro- 
hibited from  engaging  in  it  or  by  being 
burdened  with  discriminative  taxation.  If 
it  be  allowed  that  an  additional  burden 
may  be  placed  upon  a  merchant  who 
chooses  to  advertise  his  business  by  of- 
fering a  small  gratuity  to  customers  in 
the  shape  of  these  trading  stamps,  it 
would  be  equally  lawful  to  place  an  ex- 
tra burden  on  one  who  advertises  his  busi- 
ness in  the  papers,  or  one  who  offers,  out 
of  his  own  stock,  a  certain  gratuity  to 
every  one  purchasing  goods  to  a  certain 
amount,  or  one  who  erects  a  handsome 
sign  in  front  of  his  store,  etc.  So  long  as 
his  manner  of  conducting  his  business 
does  not  offend  public  morals,  and  work 
an  injury  to  the  public,  it  is  his  constitu- 
tional right  to  pursue,  on  terms  equal  to 
that  allowed  to  others  in  like  business, 
even  though  his  methods  may  have  a 
tendency  to  draw  trade  to  him,  to  the 
detriment  of  competitors."  State  i\  Shu- 
gart,  138  Ala.  86,  35  So.  28. 

A  city  ordinance  requiring  merchants 
giving  trading  stamps  to  pay  a  license  fee 
of  $100  in  addition  to  that  required  of 
merchants  engaged  in  the  same  business 
but  not  giving  trading  stamps,  is  in  con- 
travention of  Const.,  §  1,  providing  that 
among  the  inalienable  rights  of  citizens 
are  life,  liberty,  and  the  pursuit  of  happi- 
ness, and  §  35,  declaring  that  the  sole  ob- 
ject of  government  is  to  protect  the  citi- 
zen in  the  enjoyment  of  life,  liberty,  and 
property.  City  Council  of  Montgomery 
V,  Kelly,  38  So.  67,  142  Ala.  552,  70  L.  R. 
A.   209. 

Right  to  Bear  Arms.— Acts  1888-89,  p. 
67,  making  it  a  misdemeanor  for  any  per- 
son to  point  at  another  any  firearm, 
loaded  or  unloadod,  is  not  in  violation  of 
Const.,  art.  1,  §  27,  declaring  that  every 
citizen  has  a  right  to  bear  arms  in  de- 
fense of  himself  and  the  state.  Daven- 
port r.  State,  112  Ala.  49,  20  So.  971. 

Regulating  Traffic  in  Liquor.— Acts  Sp. 
Sess.  1909,  pp.  86,  87,  making  it  unlaw- 
ful for  any  person,  firm,  or  corporation, 
or  association,  whether  a  common  carrier 
or  not,  to  transport  over  any  public  high- 
way any  prohibited  intoxicating  liquor 
fpr  another,  is  a  valid  statute  to  prevent 


evasions  of  the  prohibitory  law,  because 
it  merely  affects  the  conduct  of  persons 
in  their  relations  to  others,  and  is  not  in 
conflict  with  Const.  U.  S.  Amend.  14  or 
Const.  1901,  §  35,  declaring  that  the  as- 
sumption of  functions  by  the  government 
other  than  the  protection  of  citizens  in 
the  enjoyment  of  life,  liberty,  and  prop- 
erty is  an  usurpation,  etc.  Williams  v. 
State   (Ala.),  60  So.  903. 

§  61.   Personal  Liberty  and  Security. 
§  61  (1)  In  General. 

Under  constitutional  provisions,  both 
state  and  federal,  every  citizen  of  the 
United  States  and  of  the  several  states  of 
the  Union  has,  as  an  attribute  of  personal 
liberty,  the  right  of  free  egress  from,  and 
transit  through  the  state,  unless  re- 
strained by  due  course  of  law;  and  this 
right  is  subject  only  to  such  legislative 
regulations  as  may  be  imposed  by  the  ex- 
ercise of  the  police  power  of  the  state,  or 
as  may  remotely  affect  it  in  the  legitimate 
exercise  of  the  power  of  state  taxation. 
Joseph  V.  Randolph,  71  Ala.  499. 

A  municipal  ordinance  which  violates 
the  liberty  of  the  citizens  will  be  held  in- 
valid.    Board  v.  Orr  (Ala.),  61  So.  920. 

Act  Aug.  13,  1907  (Acts  1907,  p.  727), 
regulating  the  issuance  of  prescriptions 
for  intoxicating  liquors,  is  not  objection- 
able as  interfering  with  the  personal  lib- 
erty of  a  physician,  since  it  embraces  all 
of  his  class;  it  beings  competent  for  the 
legislature,  in  the  interest  of  regulating 
and  prohibiting  the  liquor  traffic,  to  pass 
such  bill.  McAllister  v.  State,  47  So.  161, 
156  Ala.  122. 

§    61     (2)      Prohibition     of     InvolunUry 
Servitude. 

See  post,  "Prohibition  of  Imprison- 
ment for  Debt,"  §  61  (3). 

Code  1896,  §  4730,  as  amended  by  Gen. 
Acts  1903,  p.  345,  provides  that  any  per- 
son who,  with  intent  to  injure  or  defiaud 
his  employer,  enters  into  a  written  con- 
tract for  services  and  thereby  obtains 
money  or  other  personal  property,  and 
with  like  intent  and  without  just  cause, 
and  without  refunding  such  money  or 
paying  for  such  property,  fails  to  perform 
such  services,  must  on  conviction  be  pun- 
ished as  if  he  had  stolen  it,  and  the  re- 
fusal or  failure  of  any  person  who  enters 
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into  such  contract  to  perform  such  serv- 
ices or  refund  such  money  or  pay  for  such 
property,  without  just  cause,  shall  be 
prima  facie  evidence  of  the  intent  to  de- 
fraud. Held,  that  such  act  was  not  un- 
constitutional, as  repugnant  to  Bill  of 
Rights,  §  20,  declaring  that  no  person 
shall  be  imprisoned  for  debt.  State  v. 
Vann,  43   So.  357,  150  Ala.  66. 

Code  1896,  §  4730,  as  amended  by  Gen. 
Acts  1903,  p.  345,  and  Gen.  Acts  1907,  p. 
636,  punishing  an  employee  who  contracts 
in  writing  to  perform  services  and  re- 
ceives money  or  property,  and,  without 
refunding  the  same,  fails  to  perform  such 
services,  or  any  person  who  contracts  in 
writing  to  rent  land,  and  thereby  obtains 
any  money  or  property  and  without  re- 
funding the  same  refuses  to  cultivate  the 
land,  or  to  comply  with  the  contract, 
is  not  violative  of  Const.  1875,  art.  1,  §  21; 
Const.  1901,  §  20,  declaring  that  no  per- 
son shall  be  imprisoned  for  debt.  And 
such  statute  is  not  unconstitutional  as 
imposing  on  accused  involuntary  servi- 
tude similar  to  the  "peonage  system" 
once  prevailing  in  Xew  Mexico.  Bailey 
r.  State,  161  Ala.  75,  49  So.  886,  judgment 
reversed  in  31  S.  Ct.  145,  219  U.  S.  219,  55 
L.  Ed.  191.  This  case  was  carried  to  the 
supreme  court  of  the  United  States  once 
before,  211  U.  S.  452,  and  was  there  affirmed 
on  the  ground  that  the  court  could  not  re- 
quire the  state  court  to  release  persons 
held  for  trial  because  the  evidence  fails  to 
show  probable  cause.  Whether  the  stat- 
utes involved  established  a  system  of 
peonage  contrary  to  the  constitution  was 
not    considered    nor   decided  at  that  time. 

**It  is  not  within  legislative  competency 
to  declare  the  mere  nonperformance  of  a 
contract  of  indebtedness  a  misdemeanor, 
and  punish  the  commission  thereof  by 
imprisonment,  directly  or  indirectly;  for, 
as  said  in  the  notes  to  State  r.  Brewer,  37 
Am.  St.  Rep.  753,  758  (S.  C.)  16  S.  E. 
1001,  *as  that  which  is  prohibited  to  be 
done  directly  can  not  be  accomplished  by 
indirection,  the  legislature  can  not  declare 
the  mere  nonperformance  of  a  contract  to 
be  a  misdemeanor,  for  that  would  amount 
to  an  attempt  to  legalize  imprisonment 
for  debt.' "  Carr  r.  State.  106  Ala.  35,  17 
So.   350,  351. 

Act  of  1»8-— "In  Ex  parte  King,  102 
Ala.  182.  15  So.  524,  the  act  of  February 


21,  1893,  comprising  §  4755,  was  held  to 
be  constitutional.  The  court  said:  *The 
act  is  in  line  with  our  other  statutes 
against  false  pretenses,  fraud,  cheats, 
acts  to  injure,  and  the  like.  One  who 
violates  the  act  is  imprisoned  not  for  the 
debt  he  owes  the  proprietor,  and  not  to 
make  him  pay  h,  but  to  punish  him  for  a 
wrong  he  has  perpetrated,  which  is  made 
a  crime.' "  Chauncey  v.  State,  130  .Ma. 
71,   30   So.   403,   404. 

Act  of  1901.— Act  March  1,  1901  (Acts 
1900-01,  p.  1208),  making  it  a  penal  of- 
fense for  any  person  who  has  contracted 
in  writing  to  labor  for  any  given  time, 
or  who  has  leased  land  for  any  specified 
time,  or  who  has  contracted  with  the 
party  furnishing  lands  either  to  furnish 
the  labor  or  the  labor  and  teams  to  cul- 
tivate the  lands,  to  afterwards,  without 
the  consent  of  the  other  party,  and  with- 
out sufficient  excuse,  leave  such  other 
party,  or  abandon  the  leased  premises  or 
land,  or  to  take  employment  of  a  similar 
nature  with  another  without  giving  him 
notice  of  the  prior  contract,  is  repugnant 
to  the  state  constitution,  declaring  that 
to  protect  the  citizen  in  the  enjoyment  of 
life,  liberty  and  property  is  the  sole  ob- 
ject of  government.  Toney  v.  State,  37 
So.  332,  141  Ala.  120,  67  L.  R.  A.  286. 

§  61  (S)  ProhibitLon  of  Imprisomnent  for 
Debt 

Sec  ante,  "Prohibition  of  Involuntary 
Servitude,''  §  61  (2). 

"Section  21  of  the  Declaration  of 
Rights  declares,  'That  no  person  shall  be 
imprisoned  for  debt.'  In  Ex  parte 
Hardy,  68  Ala.  303,  we  considered  this 
clause  of  the  constitution  at  great  length, 
and  held  that  where  the  foundation  of 
the  injury  complained  of  was  the  non- 
payment of  a  debt — a  debt  created  by 
contract — then  by  no  •device  could  the 
debtor  be  imprisoned  for  its  nonpayment. 
We  limited  the  exemption  to  contract 
liabilities;  for  it  is  manifest  that  fines, 
forfeitures,  mulcts,  damages  for  a  wrong 
or  tort,  are  not  a  debt  within  this  clause 
of  the  constit  tion.  Certain  duties  are 
cast  on  all  citizens  for  the  welfare  of 
society;  to  serve  on  juries,  to  work  the 
public  roads,  to  testify  as  witnesses,  to 
act  as  a  posse  comitatus,  when  thereto 
lawfully   summoned,  and   when  a   citizen. 
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by  his  own  misconduct,  exposes  himself 
to  the  punitive  powers  of  the  law,  the 
expense  incictent  to  his  prosecution  and 
conviction,  each  and  all  of  these  may  re- 
sult in  subjecting  the  defaulter  to  a 
money  liability.  These  are  not  debts  in- 
curred by  contract  inter  partes,  but  are 
the  result  of  being  members  of  the  social 
compact,  or  body  politic.  Ex  parte 
Hardy,  supra;  Caldwell  v.  State,  55  Ala. 
133;  Cain  v.  State,  55  Ala.  170;  Montgom- 
ery County  V.  Allen,  71  Ala.  543;  Wight- 
man  V.  Wightman,  45  111.  167;  State  v. 
Bauerman,  72  Ala.  252."  Lee  v.  State,  75 
Ala.  29,  30;  Morgan  v.  State,  47  Ala.  34. 

'*The  ordinance  for  the  violation  of 
which  the  petitioner  was  after  trial  im- 
prisoned by  the  recorder  was  not  a  com- 
mon-law crime,  but  an  offense  created 
by  an  ordinance  adopted  as  a  matter  of 
internal  police  regulation,  or  one  for  the 
maintenance  of  the  good  order  and  gov- 
ernment of  the  city,  clearly  within  the 
legislative  authority  of  the  municipality 
to  adopt.  Ex  parte  Byrd,  84  Ala.  17,  4 
So.  397.  A  prosecution  for  the  viola- 
tion of  a  municipal  ordinance,  designed 
for  the  preservation  of  the  public  peace, 
the  security  of  the  person  or  property, 
or  the  protection  of  public  morals,  has 
been  held  frequently  by  this  court  to  be 
a  quasi  criminal  proceeding  and  not  a 
civil  action.  City  Council  v.  Foster,  54 
Ala.  62;  Furham  v,  Huntsville,  54  Ala. 
263;  Dunn  v.  Wilcox  County,  85  Ala.  144, 
4  So.  661."  Bray  v.  State,  140  Ala.  172, 
37   So.   250,   253. 

Imprisonment  under  an  ordinance  mak- 
ing it  a  misdemeanor  for  the  employees 
of  a  water  company  to  violate  a  contract 
between  the  company  and  the  city  would 
not  be  imprisonment  for  debt.  Crosby  z\ 
City  Council  of  Montgomery,  108  Ala. 
498,  18  So.  723. 

Prohibiting  Changing  Name  Except  as 
Provided  by  Law. — "The  indictment  in 
this  case  is  preferred  under  the  act  ap- 
proved October  10,  1903  (Gen.  Acts  1903, 
p.  438),  entitled  *An  act  to  prohibit  any 
person  in  this  state  from  changing  or  al- 
tering his  or  her  name,  except  in  the  man- 
ner provided  by  law,  with  intent  to  de- 
fraud or  with  intent  to  avoid  the  payment 
of  any  debt  or  to  conceal  his  or  her  iden- 
tity.' The  purpose  of  the  act  is  the  pre- 
vention  of   fraud,   and,   under   the   police 


powers  of  the  state,  clearly  within  legis- 
lative competency,  and  it  in  no  sense 
violates  the  constitutional  provision  pro- 
hibiting imprisonment  for  debt."  Morris 
V.  State,  114  Ala.  81,  39  So.  973. 

Indefinite  imimsonment  until  a  fine  and 
costs  are  paid  is  in  violation  of  the  prohi- 
bition of  imprisonment  for  debt.  Ex  parte 
Russellville,  95  Ala.  19,  11  So.    18. 

Obtaining  Board  by  Fraud.— Code, 
§  4755,  providing  that  it  shall  be  a  crim- 
inal offense  to  obtain  board  by  fraud 
or  misrepresentation  exerted  towards  the 
landlord,  proprietor,  or  keeper  of  any 
hotel  or  boarding  house,  is  not  unconsti- 
tutional on  the  ground  that  it  is  a  statute 
imposing  imprisonment  for  debt,  since  the 
statute  is  not  for  the  recovery  of  the  debt 
which  a  defendant  owes  the  innkeeper, 
nor  for  the  purpose  of  completing  its 
payment,  but  is  for  the  punishment  of  the 
wrong  the  defendant  has  perpetrated  by 
the  fraud  which  is  made  a  crime.  Chaun- 
cey  V.  State,  30  So.  403,  130  Ala.  71;  Ex 
parte  King.  102  Ala.  182,  15  So.  524. 

Banker  Receiving  Deposit  Knowing 
Bank's  Insolvency.— Act  Dec.  12,  1892,  de- 
claring a  banker  who  receives  a  deposit, 
knowing  his  insolvency,  to  be  guilty  of  a 
misdemeanor,  punishable  by  fine  of  double 
the  deposit,  half  to  go  to  the  depositor, 
with  imprisonment  in  case  of  nonpay- 
ment, but  payment  back  to  depositor  of 
amount  of  deposit  before  conviction  to 
be  a  defense,  violates  Const.,  art.  1,  §  21, 
declaring  that  no  person  shall  be  im- 
prisoned for  debt;  Carr  v.  State,  106  Ala. 
35,  17  So.  350. 

Contempt  for  Failure  to  Produce  or 
Pay  for  Property.— Code,  §§  3887-3889, 
providing  that  a  person  may  be  im- 
prisoned for  contempt  where,  upon  a  bill 
for  discovery,  it  appears  that  he  "has 
property  *  *  *  liable  to  the  payment 
of  the  debt,"  and  he  refuses  to  comply 
with  a  decree  ordering  him  to  make  ap- 
plication thereof  to  the  debt,  held  to  vio- 
late the  constitutional  provision  (Const., 
art.  1,  §  21)  that  "no  person  shall  be  im- 
prisoned for  debt."  Ex  parte  Hardy,  68 
Ala.  303. 

An  order  committing  a  party  for  con- 
tempt until  he  should  pay  an  amount 
equal  to  the  value  of  certain  coupons  de- 
tached from  bonds  and  disposed  of  was 
erroneous   as  violating  the   constitutional 
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prohibition  against  imprisonment  for  debt. 
Ex  parte  Dickens,  50  So.  218,  162  Ala.  272. 

S   62.   Religious   liberty  and   Freedom  of 
Conscience. 

A  city  ordinance  prohibiting  the  sale  of 
goods  by  merchants  on  Sunday  is  not  in 
violation  of  §  3,  art.  1,  of  the  constitution, 
which  prescribes  that  no  person  shall  be 
restrained  or  molested  in  his  religious 
sentiments,  provided  he  does  not  disturb 
others  in  their  religious  worship;  and  a 
pious  Jew,  whose  religious  sentiments 
lead  him  to  the  conviction  that  it  is  his 
duty  to  sell  a  pair  of  shoes  on  Sunday, 
may,  under  such  ordinance,  be  lawfully 
restrained  from  so  doing.  Frolickstein  v. 
City  of  Mobile,  40  Ala.  725. 

§  63.  Pursuit  of  Happiness. 

The  dispensary  law  (Acts  1898-99,  p. 
108),  prohibiting  the  sale  of  liquor  in  the 
state  otherwise  than  by  the  governmental 
subdivisions  thereof,  is  not  violative  of 
the  declaration  of  rights,  in  that  by  pro- 
hibiting the  sale  of  liquor  individuals  are 
deprived  of  the  pursuit  of  happiness. 
Sheppard  v.  Dowling,  28  So.  791,  127 
Ala.  1. 

§  64.  Right  to  Acquire,  Hold,  and  Dispose 
of  Property. 

A  municipal  ordinance  which  violates 
the  rights  of  the  citizens  to  hold  property 
will  be  held  invalid.  Board  v.  Orr  (Ala.), 
61  So.  920. 

Prohibiting  Sale  of  Diseased  Horse.— 
The  purpose  of  Cr.  Cpde  1896,  §  4762, 
making  it  a  misdemeanor  for  one  to 
knowingly  sell  or  exchange  a  horse  hav- 
ing the  disease  known  as  "choking"  being, 
as  shown  by  its  history  and  the  mode  and 
manner  in  which  it  was  adopted  into  the 
Code,  the  prevention  of  fraud,  it  is  a 
proper  exercise  of  the  police  power,  and 
therefore  not  violative  of  the  constitution 
as  an  arbitrary  prohibition  on  the  sale  by 
one  of  his  property,  of  the  constitutional 
guaranty  to  every  person  of  the  right  to 
enjoy,  use,  and  dispose  of  his  property. 
Wester  v.  State,  41  So.  969,  147  Ala.  121; 
Dorman  v.  State,  34  Ala.  216. 

Prohibiting  Hunting  on  Lands  of  An- 
other Without  Written  Consent.— Act 
Feb.  19,  1907  (Gen.  Acts  1907,  p.  94), 
§  44,  making  it  unlawful  to  hunt  on  the 
lands  of  another  without  first  having  ob- 


tained written  permission  from  the  owner 
or  agent  thereof,  is  not  unconstitutional, 
as  transcending  the  police  power  of  the 
state  in  restricting  the  rights  of  the  land- 
owner in  the  use  of  his  property  by  re- 
quiring a  written,  as  distinguished  from 
an  oral,  permission.  Hyde  v.  State,  46 
So.   489,   155   Ala.   133. 

Regulating  Trades  and  Professions.— 
An  ordinance  establishing  markets  and 
prohibiting  the  sale  of  meat  at  retail  out- 
side of  certain  markets,  is  not  in  violation 
of  Const.,  art.  1,  §  1,  declaring  that  all  men 
are  free  and  independent  and  are  entitled 
to  life,  liberty,  etc.  Ex  parte  Byrd,  84 
Ala.  17,  4  So.  397. 

The  legislature  has  the  undoubted  right 
to  require  lawyers,  as  well  as  persons  en- 
gaged in  any  other  profession,  occupation, 
or  business,  to  take  out  a  revenue  license; 
and  to  make  the  engaging  in  any  such 
profession  or  business  without  first  taking 
out  the  required  license  punishable  as  a 
misdemeanor  by  fine  and  imprisonment. 
Cousins  V.  State,  50  Ala.  113;  Goldthwaite 
V.  City  Council  of  Montgomery,  50  Ala. 
486. 

Prohibiting  P  e  d  d  l.i  n  g. — An  ordinance 
prohibiting  under  a  penalty  all  hawking 
and  peddling  about  the  streets  of  a  city  of 
meat,  game,  or  poultry  is  not  against  com- 
mon right.  Shelton  v.  City  of  Mobile,  30 
Ala.  540. 

§  65.  Liberty  to  Contract 

The  liberty  of  contract  may  be  re- 
stricted by  the  state  legislatures  in  the 
exercise  of  their  police  power.  Boone  v. 
State,  170  Ala.  57,  54  So.  109. 

"  *A  person  living  under  the  protection 
of  this  government  has  the  right  to  adopt 
and  follow  any  lawful  industrial  pursuit, 
not  injurious  to  the  community,  which  he 
may  see  fit.  And  as  incident  to  this  is  the 
right  to  labor  or  employ  labor,  make  con- 
tracts in  respect  thereto  upon  such  terms 
as  may  be  agreed  upon  by  the  parties,' 
etc.  In  the  same  case  it  was  said:  *Thc 
right  to  buy  and  sell  property,  and  con- 
tract in  respect  thereto,  including  con- 
tracts for  labor — which,  as  we  have  seen, 
is  property — is  protected  by  the  constitu- 
tion. If  the  legislature,  without  any  pub- 
lic necessity,  has  the  power  to  prohibit  or 
restrict  the  right  of  contract  between  pri- 
vate persons  in  respect  of  one  lawful  trade 
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or  business,  then  it  may  prevent  the  pros- 
ecution of  all  trades,  and  regulate  all  con- 
tracts/"  Toney  v.  State,  141  Ala.  120,  37 
So.  332,  334. 

Enticing  Away  Servant  under  Contract. 
— "Under  the  rules  of  the  common  law,  it 
was  an  actionable  tort  for  any  one  to 
knowingly  interrupt  the  contractual  rela- 
tions existing  between  master  and  serv- 
ant, either  by  procuring  the  servant  to 
leave  the  master's  service,  or  by  after- 
wards harboring  or  keeping  him  as  a 
servant,  during  the  stipulated  period  of 
service.  The  very  act  of  giving  the  serv- 
ant employment,  in  such  a  case,  affords 
him  the  means  and  encouragement  to 
keep,  out  of  the  former  service  to  which 
he  has  voluntarily  bound  himself.  2  Ad- 
dison on  Torts,  Woods'  Ed.,  §  1272.  This 
being  so,  the  act  of  one  who  violates 
the  provisions  of  this  statute  Code 
§§  4325-4327,  would  be  a  tort;  and  a 
civil  liability  created  by  it  would  be  one 
for  the  enforcement  of  which  the  gen- 
eral assembly  could  constitutionally  im- 
pose imprisonment.  Ex  parte  Hardy,  68 
Ala.  303;  Lee  v.  State,  75  Ala.  29."  Tarp- 
ley  V.  State,  79  Ala.  271,  274.  See  ante, 
"Prohibition  of  Imprisonment  for  Debt," 
§  61  (3). 

Code  1907,  §  6850,  making  it  unlawful 
to  knowingly  interfere  with,  employ,  or 
induce  to  leave  the  service  of  another  a 
servant,  etc.,  who  has  contracted  in  writ- 
ing to  serve  sucfh  other  person  for  any 
time  not  exceeding  a  year,  before  the  ex- 
piration of  the  time  so  contracted  for,  is 
directed  against  the  tortious  mischief  of 
knowingly  interfering  with  or  interrupt- 
ing contractual  relations  with  others,  and 
is  not  violative  of  Const.  Ala.  1901,  §  1, 
guaranteeing  the  right  to  enjoy  life,  lib- 
erty, or  property,  nor  of  Const.  U.  S. 
Amend.  14.  State  v.  Nix,  51  So.  754,  165 
Ala.  126. 

§  66.  Right  of  Assembly  and  Petition. 

Sess.  Acts  1865-66,  p.  464,  providing  for 
the  removal  of  the  county  seat  of  Dallas 
county  from  Cahaba  to  Selma,  not  having 
been  passed  on  a  petition  of  the  inhabit- 
ants of  the  county,  is  not,  for  that  reason, 
a  denial  of  their  right  to  petition  the  legis- 
lature. Ex  parte  Hill,  40  Ala.  121. 
3  Ala  Dig— 15 


VI.  VESTED  RIGHTS. 

§   67.   Constitutional   Guaranties   in   Gen- 
eral. 

As  to  obligation  of  contracts,  see  post, 
"Obligation  of  Contracts,"  VII. 

Retrospective  and  ex  post  facto  laws  in 
general,  see  post,  "Retrospective  and  Ex 
Post  Facto  Laws,"  VIII. 

No  statute  can  constitutionally  derogate 
a  vested  right.  Aldridge  v.  Tuscumbia,  C. 
&  D.  R.  Co.,  2  Stew.  &  P.  199. 

The  legislature  can  not  take  away 
vested  rights.  Coosa  River  Steamboat 
Co.  V.  Barclay,  30  Ala.  120. 

The  legislature  has  full  power  to  take 
away  by  statute  rights,  not  vested,  which 
have  been  conferred  by  statute.  Blake  v. 
State  (Ala.),  59  So.  623;  Luke  v.  Calhoun 
County,  56  Ala.  415. 

Exemption  from  Public  Service.— The 
right  of  exemption  from  jury  service  by 
five  years'  service  in  certain  fire  compa- 
nies, chartered  with  that  right,  may  be 
repealed  by  the  legislature,  even  in  refer- 
ence to  a  person  who  has  performed  such 
service.     Dunlap  v.  State,  76  Ala.  460. 

The  act  of  congress  of  January  5,  1864, 
which  declares  that  no  person  shall  be  ex- 
empted from  military  service  by  reason  of 
his  having  furnished  a  substitute,  and  the 
act  of  February  17,  1864,  which  repeals  all 
previous  exemptions,  taken  together,  have 
the  effect  of  repealing  so  much  of  the  act 
of  April  16,  1862,  as  allows  an  exemption 
of  any  one  furnishing  a  substitute,  and  are 
constitutional  and  valid.  Ex  parte  Tate, 
39  Ala.  254. 

Traffic  in  Liquors. — There  can  be  no 
vested  right  to  traffic  in  liquors;  and 
the  state  may  close  all  possible  avenues 
through  which  its  prohibitory  laws  may 
be  evaded  or  violated.  Ex  parte  Wood- 
ward  (Ala.),  61  So.  295. 

§  6S.  Estates  and  Interests  in  Property  in 
General. 

"A  vested  right  which  it  is  not  compe- 
tent for  the  legislature  to  take  away  is 
one  springing  from  contract,  or  from  the 
principles  of  the  common  law."  Mobile, 
etc.,  R.  Co.  i^.  Peebles,  47  Ala.  317,  328. 

Rights  of  Executors,  etc.— Act  Feb.  9, 
1843,  relating  to  the  settlement  of  insol- 
vent decedents*  estates,  provides  for  the 
election  of  an  administrator  by  the  cred- 
itors of  the  estate,  with  whom  the  repre- 
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sentative  previously  appointed  is  required 
to  settle.  Held,  that  in  applying  to  an  es- 
tate declared  insolvent,  and  in  progress  of 
settlement  prior  to  its  passage,  the  act  is 
not  invalid,  as  depriving  the  previously 
appointed  executor  of  any  vested  right. 
Weaver  v.  Weaver,  23  Ala.  789:  Branch 
Bank  v.  Steele,  10  Ala.  915;  Boggs  v. 
Branch  Bank,  12  Ala.  494;  Steele  v. 
Weaver,  20  Ala.  540;  Weaver  v.  Weaver, 
20  Ala.  557. 

Right  of  Counties  to  Collect  Taxes.— 
Act  Feb.  9,.  1870,  amending  the  revenue 
law,  and  providing  for  state  taxation  of 
railroad  companies,  and  releasing  county 
taxes  levied,  is  not  unconstitutional,  as 
impairing  the  vested  rights  of  counties 
to  collect  taxes  already  assessed.  Mobile 
&  G.  R.  Co.  V,  Peebles,  47  Ala.  317. 

Declaring  Tax  Deed  Conclusive  Evi- 
dence.—The  revenue  law  of  1868,  §  87,  so 
far  as  it  declares  a  tax  deed  for  land  to 
be  conclusive  evidence  of  certain  facts,  is 
unconstitutional.  It  is  not  a  law  regu- 
lating evidence,  but  an  unconstitutional 
confiscation  of  property.  Stoudenmire  v. 
Brown,  48  Ala.  699;  Doe  i\  Minge,  56 
Ala.  121. 
§  69.  Rules  of  Descent. 

The  legislature  has  the  power  to  pre- 
scribe rules  for  the  execution  of  wills, 
whether  made  before  or  after  the  passage 
of  the  statute,  if  rights  have  not  become 
vested  by  the  testator's  death.  HoflFman 
V.  HoflFman,  26  Ala.  535. 

§  70.  DovTer  and  Curtesy. 

The  legislature,  by  modifying  the  law 
on  the  subject  of  dower,  in  a  manner 
unfavorably  aflfecting  the  wife,  after  her 
marriage,  and  after  the  acquisition,  by  the 
husband,  of  the  land  in  which  dower  is 
claimed,  does  not  deprive  the  wife  of  any 
right  of  property  vested  in  her.  Boyd  v. 
Harrison,  36  Ala.  533;  Ware  v.  Owens,  42 
Ala.  212. 
§  71.  Franchises  and  Privileges. 

As  to  contract  rights  which  can  not  be 
impaired,  see  post,  "Contracts  of  States 
and  Municipalities,"  VII,  (B). 

"That  there  can  be  no  such  thing  as  a 
vested  right  in  the  elective  franchise  as 
against  the  state,  or  people,  from  which 
it  was  ex  gratia  derived,  for,  under  our 
form  of  civil  polity,  all  political  power  is 


inherent  in  the  people,  and  *they  have/  in 
the  language  of  the  constitution,  'at  all 
times  an  inalienable  right  to  cliange  their 
form  of  government,  in  such  manner  as 
they  may  deem  expedient.'  Const.  1875, 
art.  1,  §  3."  Washington  v.  State,  75  Ala. 
582,  586. 

"The  fact  that  the  appellant  was  con- 
ducting his  business  within  the  prohibited 
area  under  license  from  the  city  when  the 
ordinance  was  passed  does  not  militate 
against  the  legality  of  the  ordinance  or 
its  operative  force  as  to  appellant,  as  the 
license  was  but  a  privilege  revocable  at 
the  pleasure  of  the  authorities  granting 
it,  and  conferred  no  vested  rights  and  con- 
tained no  elements  of  a  contract.  Powell 
V,  State,  69  Ala.  10;  Jones  v.  Motley,  78 
Ala.  370."  Dreyfus  v.  Montgomery,  4  Ala. 
App.  270,  58  So.  730,  732. 

§  72.  Public  Offices. 

Right  to  public  office  as  contract  right 
which  can  not  be  impaired,  see  post,  "Pub- 
lic Oflfices,"  §  96. 

While  the  right  of  oflRcers  to  fees  de- 
pends solely  upon  the  statute  authorizing 
them,  yet  when  the  law  has  fixed  fees  for 
certain  services  of  certain  oflftcers,  and 
such  services  have  been  performed  and 
an  oflftcer  becomes  entitled  to  the  fees, 
and  the  law  makes  them  payable  out  of  a 
certain  fund,  and  in  a  certain  manner,  the 
officer  acquires  a  vested  right  in  the  fees 
allowed.  Brandon  v.  Williams,  51  So. 
873,  166  Ala.  72. 

After  the  institution  of  a  contest  of 
election  of  a  probate  judge  on  the  ground 
that  the  election  in  a  certain  precinct  was 
invalid  for  the  reason  that  it  was  held  in 
a  place  other  than  the  court  house,  as  re- 
quired by  law,  and  after  appeal  to  the  su- 
preme court,  the  legislature,  by  Act  Dec. 
14,  1898,  cured  the  irregularity,  and  con- 
firmed the  election  as  held.  Held,  that 
the  act  was  not  unconstitutional,  as  inter- 
fering with  vested  rights.  Lovejoy  v.  Bee- 
son,  25  So.  599,  121  Ala.  605. 

§  73.  Penalties,  Forfeitures,  and  Fines. 

Deprivation  of  property  without  due 
process  of  law,  see  post,  "Imposition  of 
Penalty  or  Forfeiture,"  §  173. 

When  a  penalty  has  accrued  to  an  indi- 
vidual under  a  statute,  it  is  a  vested  right, 
and  it  can  not  be  aflFected  by  any  subsc- 
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quent    repeal    of   the    statute.     Taylor   v. 
Rushing,  2  Stew.  160. 

The  commencement  of  a  suit  for  a  pen- 
alty conferred  by  a  statute  does  not  give 
a  vested  right  thereto  which  the  legisla- 
ture may  not  take  away.  Pope  v.  Lewis, 
4  Ala.  487. 

Rev.  Code,  §  1186,  imposed  on  all  for- 
eign insurance  companies  doing  business 
in  Mobile  the  annual  payment  of  $200  to 
the  medical  college  of  Alabama.  Held, 
that  this  exaction  was  not  in  the  nature 
of  an  impost  or  tribute,  and,  as  no  con- 
sideration passed  from  the  college,  it  ac- 
quired no  vested  right  to  the  payment, 
and  therefore,  the  statute  having  been  re- 
pealed before  trial,  an  action  to  recover 
the  amount  due  up  to  the  time  of  the  re- 
peal must  fail  Medical  College  of  Ala- 
bama V.  Muldon,  46  Ala.  603. 

§  74.  Rights  of  Action  and  Defenses. 

The  legislature  can  not  create  a  cause 
of  action  out  of  an  existing  transaction. 
Coosa  River  Steamboat  Co.  v,  Barclay,  30 
Ala.  120. 

The  proclamation  of  the  emancipation 
of  the  slaves,  January  1,  1863,  did  not  de- 
stroy or  impair  an  existing  cause  of  ac- 
tion for  damages  on  account  of  injuries 
inflicted  on  a  slave  which  caused  his  death. 
Fail  V.  Presley,  50  Ala.  342. 

Right  to  Punitive  Danaages. — Code, 
1907,  §  2486,  giving  a  personal  represent- 
ative an  action  for  such  damages  as  "the 
jury"  may  assess  for  wrongful  death,  if 
decedent  could  have  maintained  an  action 
for  such  wrongful  act,  has  become  fixed 
in  this  construction  and  effect,  viz,  that 
the  recovery  provided  is  punitive  only. 
Richmond,  etc.,  R.  Co.  v.  Freeman,  97 
Ala.  289,  11  So.  800,  among  others  cited 
in  the  annotations  to  the  statute.  Being 
of  that  class  of  damages,  the  plaintiff 
is  without  legal,  right  to  them,  as  that 
right  attaches  to  actual  damages  suffered. 
Comer  v.  Age-Herald  Pub.  Co.,  151  Ala. 
613,  44  So.  673,  13  L.  R.  A.,'  N.  S..  525. 
Such  damages  may  be  even  forbidden,  or 
affirmatively  withheld,  by  legislative  en- 
actment, so  far  as  impinging  rights  of 
property  are  concerned.  In  short,  such 
damages,  until  a  vested  property  right  at- 
taches to  them  through  a  judgment  ren- 
dered in  a  party's  favor,  are  not  properly 
within    the    protection    of    constitutions. 


Louisville,  etc.,  R.  Co.  v.  Street,  164  Ala. 
155,  51    So.  306,  307. 

Rights  of  Action  against  State.— The 
statutes  permitting  the  state  to  be  sued 
are  mere  matters  of  grace,  which  do  not 
confer  vested  rights,  and  may  be  with- 
drawn at  pleasure.  Ex  parte  State,  52 
Ala.  231. 

§  75.  Remedies. 

As  contract  rights  which  can  not  be 
impaired,  see  post,  "Remedies  against 
•State,"  §  97.  Denial  of  equal  protection 
of  the  laws,  see  post,  **Civil  Remedies  and 
Proceedings,"  §  147.  Deprivation  of  prop- 
erty without  due  process  of  law,  see  post, 
"Civil  Remedies  and  Proceedings,"  §  174. 
Impairment  of  obligation  of  contracts,  see 
post,  "Change  of  Remedies,"  §  110.  Re- 
troactive laws  in  general,  see  post,  "Trans- 
actions between   Private   Persons,"  §   123. 

The  legislature  may,  consistently  with 
the  constitution,  alter,  enlarge,  modify,  or 
confer  a  remedy  for  existing  legal  rights; 
such  statutes,  relating  only  to  the  remedy, 
operate  generally  on  existing  causes  of 
action,  as  well  as  those  which  afterwards 
accrue.  Coosa  River  Steamboat  Co.  v. 
Barclay,  30  Ala.  120. 

"No  one  has  a  vested  right  in  any  par- 
ticular remedy.  The  repeal  of  a  statute 
providing  a  remedy,  while  proceedings  are 
pending  thereunder,  will  determine  the 
pending  proceedings,  unless  the  legisla- 
ture otherwise  provide.  Cooley's  Const. 
Lim.  (7th  Ed.),  pp.  515,  516.  If  there  is 
no  contract  involved,  no  vested  right,  one 
legislature's  action  can  not  bind  another." 
Scheuing  v,  Brickell  (Ala.),  59  So.  160. 

The  ris^t  to  contest  an  election  is  not, 
in  itself,  a  vested  right.  In  this  case  it 
was  pointedly  ruled  that,  pending  an  elec- 
tion contest,  the  legislature  might  validly 
repeal  the  law  authorizing  it,  and  thereby 
and  then  terminate  the  litigation.  Scheu- 
ing V.  Brickell  (Ala.),  59  So.  160,  161. 

Intervention  of  Parties  in  Action,— The 
provision  of  Code,  §  3864,  permitting  in- 
tervention by  a  creditor  in  case  of  equita- 
ble attachment  by  a  surety  against  the 
principal  and  his  fraudulent  grantee,  even 
though  made  applicable  to  pending  suits 
in  which  complainant  "has  died,"  is  con- 
stitutional, as  concerning  the  remedy  only. 
The  court  saying  in  this  case:  "The  ob- 
jections to  the  constitutionality  of  this  act 
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are,  in  our  opinion,  without  force.  No 
clause  of  the  constitution  is  pointed  out, 
to  which  it  is  at  all  repugnant.  It  is  an 
act  of  legislation  having  reference  exclu- 
sively to  the  remedy,  and  is  a  mere  regu- 
lation of  civil  procedure  in  the  chancery 
court,  authorizing  the  real  party  in  inter- 
est to  intervene  in  a  suit  which  was  au- 
thorized by  law  for  his  benefit.  This  was 
the  exercise  of  a  purely  legislative,  and 
not  of  judicial  power,  and  was  clearly 
within  the  constitutional  power  of  the 
general  assembly  as  the  supreme  lawmak- 
ing power  of  the  state."  Davis  v.  State, 
68  Ala.  58;  Dorman  v.  State,  34  Ala.  216; 
Cooley's  Const.  Lim.  380-383.  Peevey  v. 
Cabaniss,  70  Ala.  253,  260. 

Creation  oif  Additional  Remedies.— it 
seems  that  a  statute  which  merely  gives 
a  remedy  at  law,  where  it  could  previously 
have  been  available  in  equity  only,  or  vice 
versa,  may  consistently  with  the  constitu- 
tion  operate  retrospectively.  Bartlett  v. 
Lang,  2  Ala.  401;  Paschall  v.  Whitsett,  11 
Ala.  472. 
§  76.  Statutes  of  Limitation. 

Validity  and  construction  in  general,  see 
the  title  LIMITATION  OF  ACTIONS. 
Plaintiff  filed  a  complaint  in  trespass 
quare  clausum  fregit  April  6,  1907,  and 
on  February  21,  1910,  by  amendment 
added  a  new  cause  of  action  to  recover 
the  statutory  penalty  for  cutting  trees; 
both  causes  of  action  being  based  on  the 
same  facts.  Code  1907,  §  6035,  authorizes 
the  joinder  of  actions  to  recover  a  statu- 
tory penalty  for  cutting  trees,  with  ac- 
tions for  trespass,  which  could  not  be 
joined  at  the  time  the  original  action  was 
commenced,  and  §  10  authorizes  this  to  be 
done  by  amendment  in  pending  causes 
but  expressly  provides  that  the  Code  sVall 
not  affect  any  existing  defense.  Held  that, 
since  plaintiff's  cause  of  action  for  the 
penalty  was  barred  by  limitations  prior  to 
enactment  of  the  Code  of  1907,  such  addi- 
tional cause  of  action  could  not  be  joined 
on  the  theory  of  lis  pendens,  under  such 
provisions,  since  to  give  them  that  effect 
would  violate  Const.  1901,  §  95,  providing 
that  the  Legislature  shall  have  no  power 
to  revive  any  right  or  remedy  which  may 
have  become  barred  by  lapse  of  time,  etc. 
Floyd  V.  Wilson,  171  Ala.  139,  54  So.  528. 
Acts  1892-93,  p.  478,  requiring  parties 
claiming   title    by    adverse    possession    to 


give  notice  thereof  to  the  holder  of  the 
legal  title,  is  not  unconstitutional  in  so 
far  as  it  operates  on  adverse  possession 
which  had  begun  before  passage  of  the 
act  as  impairing  the  vested  rights  of  such 
possessors,  since  there  can  be  no  vested 
rights  in  a  title  by  adverse  possej^sion 
short  of  the  statutory  period.  Scales  v, 
Otts,  29  So.  63,  127  Ala.  582. 

Extending  Time  for  Review. — Since  the 
bar  created  by  the  statute  of  limitations 
is  not  a  vested  right.  Act  Feb.  21,  1866, 
permitting  appeals  in  cases  already  barred 
by  such  statute,  is  not  in  conflict  with 
constitutional  inhibitions  against  impair- 
ing vested  rights.  Page  v,  Matthews,  40 
Ala.  547;  Noles  v.  Noles,  40  Ala.  576. 

§  77.  Rules  of  Evidence. 

Deprivation  of  property  without  due 
process  of  law,  see  post,  "Rules  of  Evi- 
dence," §  179.  Ex  post  facto  laws,  see 
post,  "Rules  of  Evidence,"  §  129.  Im- 
pairing obligation  of  contracts,  see  post. 
"Rules  of  Evidence,"  §  111. 

Weight  of  Evidence.— Special  acts  1909, 
p.  64,  in  question  provides  that  the  storing 
of  any  of  the  prohibited  liquors  in  any 
building  not  used  exclusively  as  a  dwell- 
ing house  shall  be  prima  facie  evidence 
that  it  was  kept  for  an  unlawful  purpose. 
It  is  not  conclusive  evidence,  but  only 
prima  facie,  and  we  think  there  can  be  no 
doubt  of  the  power  of  the  legislature  to 
declare  such  a  rule  of  evidence.  Bailey  r. 
State,  161  Ala.  75,  49  So.  886;  Fitzpatrick 
V.  State,  169  Ala.  1,  53  So.  1021,  1023. 

Competency  of  Witnesses.— Act  Feb.  14, 
1867,  allowing  a  party  or  person  interested 
to  testify,  is  not  unconstitutional  as  af- 
fecting any  vested  right.  Walthall  v, 
Walthall,  42  Ala.  450. 

Code,  §  3058,  making  one  party  to  a 
contract  incompetent  as  a  witness  in  a 
suit  thereon  when  the  other  is  dead,  per- 
tains only  to  the  remedy,  and  therefore  is 
constitutional.  Goodlett  v.  Kelly,  74  Ala. 
213. 
§  78.  Verdicts  and  Judgments. 

A  statute  which  changes  the  time  when 
judgments  first  become  a  lien  is  constitu- 
tional, although  it  applies  to  those  previ- 
ously existing,  as  it  merely  affects  the 
remedy.  Curry  v.  Landers,  35  Ala.  280; 
Daily  V,  Burke,  28  Ala.  328;  Iverson  v. 
Shorter,   9  Ala.  713;    Beck  v,  Burnett,   22 
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Ala.  822;  Bugbee  r.  Howard,  32  Ala.  713. 
§  79.  Appeal  or  Other  Proceeding  for  Re- 
view. 

Act  June  8,  1869,  relating  to  bills  of 
exceptions,  and  curing  defects  of  signed 
bills,  merely  regulates  a  matter  of  prac- 
tice, and  does  not  impair  any  vested  right. 
Wharton  v,  Cunningham,  46  Ala.  590. 

VII.    OBLIGATION  OF  CONTRACTS. 

(A)    POWERS  OF   STATES  IN    GEN- 
ERAL. 

§   80.   Constitutional    Guaranties   in   Gen- 
eral 

Waiver  or  estoppel  for  question  of  con- 
stitution, see  ante,  "Estoppel  or  Waiver," 
§  32.  Jurisdiction  of  federal  courts  in 
cases  involving  impairment  of  the  obliga- 
tion of  contracts,  see  the  title  COURTS. 

The  provision  contained  in  the  consti- 
tution of  the  United  States,  which  pro- 
hibits the  passage  of  any  state  law  "im- 
pairing the  obligation  of  contracts;"  and 
the  similar  provision  in  the  state  consti- 
tution, prohibiting  the  passage  of  any  law 
"impairing  the  obligation  of  contracts  by 
destroying  or  impairing  the  remedy  for 
their  enforcement,"  were  intended  to  pre- 
serve sacred  the  principle  of  the  inviola- 
bility of  contracts  against  that  legislative 
interference  which  the  history  of  govern- 
ments has  shown  to  be  so  imminent,  in 
view  of  the  frequent  engendering  of  popu- 
lar prejudice,  and  the  consequent  fluctua- 
tions of  popular  opinion.  Edwards  v.  Wil- 
liamson, 70  Ala.  145. 

The  obligation  of  a  contract  has  been 
defined  to  be,  "its  binding  force  on  the 
party  making  it,"  "the  law  which  binds 
the  parties  to  perform  their  agreement;" 
and  it  has  been  declared  by  the  supreme 
court  of  the  United  States,  that  this  de- 
pends upon  the  laws  in  existence  when  it 
is  made,  which  are  necessarily  referred  to 
in  all  contracts,  and  form  a  part  of  them 
as  the  measure  of  the  obligation  to  per- 
form by  the  one  party,  and  the  right  ac- 
quired by  the  other.  Edwards  v.  Wil- 
liamson, 70  Ala.  145. 

A  retroactive  act  destroying  the  obli- 
gation of  a  contract  is  unconstitutional. 
Aldridge  v.  Tuscumbia,  C.  &  D.  R.  Co., 
2  Stew.  &  P.  199. 

The  legislature  should  be  presumed  to 
intend  only  a  prospective  operation  to  en- 


actments affecting  the  subject  matter  of 
contracts,  when  otherwise  their  obligation 
would  be  impaired.  Bloodgood  v.  Cam- 
mack.  5  Stew.  &  P.  276. 

§  81.  The  Law  Impairing  the  Obligation. 

§  82. In  General 

The  constitutional  prohibition  has  no 
reference  to  the  degree  of  impairment,  but 
alike  forbids  the  least  and  the  greatest; 
and  any  subsequent  law,  which  so  aflFects 
the  remedy  existing  at  the  time  the  con- 
tract was  made,  "as  substantially  to  im- 
pair and  lessen  the  value  of  the  contract," 
is  within  the  provision.  Edwards  v.  Wil- 
liamson, 70  Ala.  145. 

Act  March  2,  1901  (Acts  1900-01,  p. 
2070),  ratifying  an  ultra  vires  act  of 
school  commissioners  in  making  a  loan, 
is  not  in  violation  of  Const.  1875,  art.  4, 
§  56,  providing  that  there  can  be  no  law 
impairing  the  obligation  of  contracts  by 
destroying  or  impairing  the  remedy  for 
their  enforcement,  and  the  General  As- 
sembly shall  have  no  power  to  revive 
any  right  or  remedy  which  may  be  bar- 
red by  statute,  since  the  statute  aflFords 
a  remedy  for  the  enforcement  of  the 
contract,  instead  of  destroying  or  impair- 
ing the  remedy  for  its  enforcement. 
Courtner  v,  Etheridge,  43  So.  368,  149 
Ala.  78. 

Ordinance  No.  38,  §  3,  of  the  conven- 
tion of  1867,  providing  that  there  shall  be 
held  to  be  a  failure  of  consideration  in  all 
deeds  or  bills  of  sale  given  for  slaves,  and 
that  no  action  shall  be  maintained 
thereon,  is  unconstitutional,  as  applied  to 
causes  of  action  existing  before  the  enact- 
ment of  the  ordinance.  Hubbard  v.  Ba- 
ker, 48  Ala.  491;  McElvain  v,  Mudd,  44 
Ala.  48. 

§  83. Judicial  Decisions. 

"A  judicial  construction  of  a  statute  be- 
comes a  part  of  it,  and  as  to  rights  which 
accrue  afterwards  it  should  be  adhered  to 
for  the  protection  of  these  rights.  To  di- 
vest them  by  a  change  of  the  construction 
is  to  legislate  retroactively.  The  constitu- 
tional barrier  to  legislation  impairing  the 
obligation  of  contracts  applies  also  to 
decisions  altering  the  law  as  previously 
expounded,  so  as  to  affect  the  obligations 
of  existing  contracts  made  on  the  faith  of 
the  earlier  adjudications."    Farrior  v.  New 
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England  Mortg.,  etc.,  Co.,  92  Ala.  176,  9 
So.  532,  533,  16  L.  R.  A.  647,  and  5  L.  R. 
A.,  N.  S.,  862. 

Where,  at  the  time  a  married  woman 
mortgaged  certain  property,  she  had  the 
power  so  to  do  under  the  decisions  of  the 
supreme  court,  the  rights  of  the  mortga- 
gee can  not  be  affected  by  the  subsequent 
overruling  of  such  decisions.  Farrior  v. 
New  England  Mortg.  Sec.  Co.,  92  Ala. 
176,  9  So.  532. 

"It  is  contended  that  the  reverse  of 
these  principles  have  been  recognized,  if 
not  fairly  held,  in  this  state,  and  we  have 
been  referred  to  the  case  of  Prince  v. 
Prince,  67  Ala.  565,  and  Boyd  v.  State,  53 
Ala.  601.  In  the  first  case  the  contention 
was  that,  as  the  statute  had  not  been  con- 
strued when  the  mortgage  which  gave 
rise  to  the  litigation  was  executed,  the 
grave  doubt  among  members  of  the  legal 
profession  *as  to  the  proper  construction 
of  the  statute  was  a  sufficient  considera- 
tion to  uphold  a  compromise  of  the  mort- 
gage debt'  The  court  held  that  every  one 
was  required  to  know  the  proper  con- 
struction of  the  statute,  applying  the 
maxim,  ignorantia  facti  excusat,  ignoran- 
tia  juris  non  excusat.  The  question  was 
not  before  the  court  in  that  case.  In  the 
hitter  case  (Boyd  v.  State,  53  Ala.  601) 
the  present  chief  justice  rendered  the  opin- 
ion, and  on  an  application  for  a  rehearing 
expressly  called  attention  to  the  fact  that 
a  different  principle  controlled  the  con- 
clusion of  the  court  in  the  Boyd  Case 
from  that  held  in  the  authorities  referred 
to  in  this  opinion,  and  declared  that  *in 
none  of  them  was  it  decided  or  contended 
that  any  right  existed  or  could  be  main- 
tained which  rested  alone  on  a  statute 
which  the  court  pronounced  unconstitu- 
tional.' This  case  was  affirmed  by  the  su- 
preme court  of  the  United  States  (94  U.  S. 
648),  in  which  it  was  held  that  'the  con- 
stitutionality of  the  act  was  not  drawn  in 
question'  by  the  previous  decisions  of  the 
state  court  so  as  to  necessitate  a  decision 
of  that  question."  Farrior  i\  New  Eng- 
land Mortg.,  etc.,  Co.,  92  Ala.  176,  9  So. 
532,  534. 

Act  Tenn.  Feb.,  1846,  incorporating  a 
railroad  company,  provided  that  "the  of- 
ficers and  servants  of  said  company  shall 
be  exempt  from  *  ♦  *  working  on  public 
roads,"  and  Act  Ala.  Jan.,  1850,  incorpo- 


rating the  same  company,  allowed  it  "all 
the  rights,  powers,  and  privileges" 
granted  by  the  Tennessee  act.  Held,  that 
the  fact  that  by  a  former  decision  the  su- 
preme court  of  Tennessee  declared  the  ex- 
emption constitutional  could  not  prevent 
a  subsequent  decision  declaring  it  uncon- 
stitutional, and  the  company  acquired  no 
rights  on  the  faith  of  the  former  decision. 
Johnson  v.  State,  91  Ala.  70,  9  So.  71. 

§  84.  Exercise  of  Police  Power. 

The  power  of  the  legislature  to  sub- 
serve the  general  welfare  of  the  people  by 
all  needful  and  proper  regulations,  in  the 
interest  of  health  and  safety,  is  inherent 
in  the  sovereignty  of  the  state,  and  can 
not  be  bartered  away  by  contract  or  oth- 
erwise. Birmingham  Mineral  R.  Co.  v. 
Parsons,  100  Ala.  662,  13  So.  602,  27  L.  R. 
A.  263. 

(B)    CONTRACTS  OF   STATES   AND 
MUNICIPALITIES. 

§  85.    Nature  of  Contracts  Protected  in 
General 

Judgments  are  contracts  within  the  con- 
stitutional prohibition  against  laws  im- 
pairing the  obligation  of  contracts.  Such 
contracts  are  entitled  to  the  protection  of 
the  constitution  equally  with  other  con- 
tracts, and  no  state  can  pass  any  law  im- 
pairing their  obligation.  Weaver  v.  Laps- 
ley,  43  Ala.  224. 

§  86.    Contracts  of  State  or  Municipality 
with  Individuals  in  General 

§  86  (1)   State. 

License  for  occupation,  see  post,  "Li- 
censes for  Occupations,"  §  93.  Right  to 
use  of  streets,  see  post,  ^'Impairment  of 
Obligation  in  General,"  §  103. 

Act  Feb.  18,  1895  (Acts  1894-95,  pp. 
767-769),  repealing  Act  March  1,  1881 
(Acts  1880-81,  p.  209),  relating  to  claims 
against  the  fine  and  forfeiture  fund,  and 
changing  the  method  of  settlini;  claims 
against  such  fund,  is  not  unconstitutional, 
as  impairing  contractual  obligations,  since 
the  fund  was  created  by  the  legislature, 
and  can  be  disposed  of  as  it  chooses. 
Shell  V.  Beeland,  26  Sc.  342,  123  Ala.  569. 

Annuities. — A  majority  of  the  supreme 
court  held  that  the  statute  of  1821.  con- 
ferring a  military  title,  and  settling  an 
annuity  for  life,  on  Samuel  Dale,  for  serv- 
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ices  rendered  and  losses  sustained  in  the 
Creek  war,  created  no  obligation  or  con- 
tract on  the  part  of  the  state,  and  vested 
no  interest  in  the  annuity,  until  paid,  and. 
therefore,  that  said  statute  was  constitu- 
tionally repealed  by  the  statute  of  1823. 
Dale  V.  State,  3  Stew.  387. 

§  86  (J»)   Municipality. 

"A  valid  contract  entered  into  by  a  mu- 
nicipal corporation  may  no  more  be  re- 
pudiated, without  just  cause,  than  the 
contract  of  a  private  corporation  or  in- 
dividual." Weller  v.  Gadsden,  141  Ala. 
642.  37   So.  682,  6S5. 

The  enforcement  of  obligations  as- 
sumed by  municipal  corporations  in  ex- 
istence when  the  obligations  were  made 
can  not  be  impaired  by  the  legislature,  and, 
where  they  are  chancred.  a  substantial 
equivalent  must  be  provided.  City  of  Ens- 
ley  V.  Simpson.  52  So.  61,  166  Ala.  366; 
Robinson  v.  City  of  Ensley  (Ala.),  52 
So.  69. 

The  constitutionality  of  Sess.  Acts 
1878-79,  pp.  381-392,  and  Id.  1880-81, 
pp.  329-332,  abolishing  the  city  of 
Mobile  as  a  municipal  corporation,  and 
creating  as  its  successor  the  Port  of  Mo- 
bile, can  not  be  assailed  as  impairing  the 
obligation  of  contracis  of  the  old  corpora- 
tion with  creditors,  by  one  who  does  not 
show  that  he  is  a  creditor,  or  that  he  is 
otherwise  in  a  position  to  be  injured. 
Smith  V.  Inge,  80  Ala.  283. 

The  erection,  under  a  charter  granted 
by  the  legislature,  of  a  toll  bridge  within 
a  few  yards  of  a  ferry  licensed  by  the 
county  court  under  the  laws  of  the  state, 
is  not  a  violation  of  the  vested  rights  of 
the  ferry  keeper.  Dyer  v.  Tuskaloosa 
Bridge  Co.,  2  Port.  296. 

Authorizing  Use  of  Streets  by  Street 
Railway  Company. — A  franchise  granted 
by  a  municipal  corporation  to  a  street- 
railroad  company  to  use  the  streets  of 
the  city  is  a  contract  within  the  protec- 
tion of  the  federal  constitution  against 
laws  impairing  the  obligation  of  con- 
tracts. Birmingham  &  P.  M.  St.  Ry.  Co. 
V.  Birmingham  St.  Ry.  Co.,  79  Ala.  465. 

§  87.    Protection  of  Charter    Rights     in 
GeneraL 

Exemption  from  taxation,  see  post, 
"Exemptions  from  Taxation,"  §  95.  Li- 
cense for  occupation,  see  post,  "Licenses  j 


for  Occupations,"  §  93.  Right  to  charges 
and  tolls,  see  post,  "Right  to  Charges 
and  Tolls,"  §  92.  Reservation  of  power 
to  alter  or  amend  charter,  see  post, 
"Reservation  of  Power  to  Alter  or  Amend 
Charter,"  §  88.  Reservation  of  right  to 
amend  charter  as  affecting  contracts  of 
stockholders,  see  post,  "Contracts  with 
Private  Corporations  in  General,"  § 
102  (2). 

The  charter  of  a  corporation  created  by 
the  state  is  a  contract,  and  is  in  all  par- 
ticulars inviolable,  unless  in  the  charter 
itself,  or  in  some  general  or  special  law 
to  which  it  was  taken  subject,  there  is  a 
power  reserved  to  the  legislature  to  alter 
or  amend.  Logwood  v.  Huntsville  Bank, 
Minor  23;  State  v.  Tombeckbee  Bank,  2 
Stew.  30;  Alabama  &  F.  R.  Co.  v.  Burkett, 
46  Ala.  569. 

Charters  of  private  corporations  "are 
held  to  be  contracts  between  the  legisla- 
ture and  the  corporators,  having  for  their 
consideration  the  liabilities  and  duties 
which  the  corporators  assume  by  accept- 
ing them;  and  the  grant  of  the  franchise 
can  no  more  be  resumed  by  the  legisla- 
ture, or  its  benefits  diminished  or  im- 
paired, without  the  consent  of  the  gran- 
tees, than  any  other  grant  of  property  or 
valuable  thing,  unless  the  right  to  do  so 
is  reserved  in  the  charter  itself."  Mo- 
bile V,  Stonewall  Ins.  Co.,  53  Ala.  570; 
State  V.  Alabama  Bible  Soc,  134  Ala.  632, 
32  So.  1011. 

The  charter  of  a  private  corporation  is 
a  contract  within  Const.  U.  S.,  art.  1,  §  10, 
prohibiting  laws  impairing  the  obligation 
of  contracts,  so  far  as  it  is  a  contract  be- 
tween the  state  and  the  corporation  and 
between  the  stockholders  and  the  state. 
Avondale  Land  Co.  v.  Shook,  170  Ala. 
379,  54  So.  268. 

As  no  express  authority  to  exercise 
banking  powers  was  conferred  on  the  St. 
Stephen's  Steamboat  Company,  by  its 
charter,  a  subsequent  statute  was  held  to 
be  constitutional  which  enacted  that  so 
much  of  said  charter  "as  might  by  con- 
struction seem  to  authorize  saixl  company, 
or  its  agents,  to  issue  any  tickets,  orders, 
bills,  or  promis&ory  notes,"  be  repealed 
and  made  void.  State  v.  Stebbins,  1  Stew. 
299. 

The  act  to  constitute  the  purchasers  of 
any  railroad,  etc.,  a  body  politic  and  cor- 
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porate,  having  been  enacted,  since  art.  13 
of  the  constitution  of  1868  became  opera- 
tive, and  it,  and  similar  provisions  in  the 
present  constitution  providing  that  the 
general  laws,  under  which  corporations 
may  be  framed,  may  be  amended,  altered 
or  repealed,  corporations  thus  formed  are 
subject  to  legislative  control.  Mobile, 
etc.,  R.  Co.  r.  Steincr,  etc..  Co.,  61  Ala. 
559. 

Repeal  or  Forfeiture  of  Charter.— The 
declaring  a  charter  forfeited,  in  pursuance 
of  a  law  accepted  by  the  corporation,  does 
not  violate  the  ci^nstitution  by  impairing 
the  obligation  of  contracts.  Mobile  &  O. 
R.  Co.  V.  State,  29  Ala.  573;  Paschall  v, 
Whitsett,   11   Ala.  472. 

The  statute  of  1821,  which  provided  that 
if  any  incorporated  bank  should  not,  after 
six  months  from  the  passing  of  said  stat- 
ute, make  regular  specie  payments,  its 
charter  should  be  forfeited,  was  held  to 
be  void  as  to  pre-existing  banks,  as  it  an- 
nexed a  cause  of  forfeiture  not  contained 
in  the  act  incorporating  them,  and  with- 
out the  consent  of  the  members  of  the 
corporation.  State  v.  Tombeckbee  Bank. 
2  Stew.  30. 

Where  an  act  of  a  state  legislature  has 
conferred  upon  an  association  the  privi- 
lege of  setting  up  and  carrying  on  a  lot- 
tery for  one  year,  upon  payment  of  a  cer- 
tain sum  into  the  state  treasury,  a  repeal 
of  the  act  after  such  payment  can  not 
take  away  the  privilege  for  the  time  for 
which  the  payment  was  made.  Boyd  v. 
State,  46  Ala.  329. 

Consent  of  Corporation  to  Alteration  of 
Charter.— Act  Dec.  12,  1888,  authorizing 
corporations  previously  organized  to 
amend  their  charters,  is  not,  per  se,  a 
violation  of  the  state  and  federal  consti- 
tutions, forbidding  the  state  to  pass  any 
law  impairing  the  obligations  of  contracts, 
as  the  corporations  and  shareholders  may, 
by  acceptance  of  the  provisions  of  the  act, 
waive  the  protection  of  the  constitution. 
State  V.  Montgomery  Light  Co.,  102  Ala. 
594,  15  So.  347. 

Change  of  Remedy  to  Enforce  Cor- 
porate Liability. — The  constitutional  pro- 
vision relative  to  the  state  bank,  provid- 
ing that  "the  remedy  for  collecting  debts 
shall  be  reciprocal  for  and  against  the 
bank,"  is  not  violated  by  a  provision  in 
the  charter,  providing  that  all  motions  for 


and  against  the  bank  are  to  be  made  in 
the  county  where  it  is  situated.  Lyon  v. 
State  Bank,  1  Stew.  442. 

Right  to  Exclusive  Exercise  of  Fran- 
chise. — The  Alabama  act  of  1837,  incor- 
porating a  company  of  persons  with  au- 
thority to  erect  a  toll  bridge  across  a 
river  in  Alabama,  operates  as  a  contract 
which  must  be  construed  with  reference 
to  the  general  laws  of  the  state  as  they 
then  existed,  and  one  which  the  general 
assembly  could  not  impair  by  a  second 
grant,  some  years  after,  to  other  parties, 
authorizing  them  to  erect  another  toll 
bridge  within  three  miles  therefrom. 
Micou  V.  Tallassee  Bridge  Co.,  47  Ala. 
652. 

Power  to  authorize  the  establishment 
of  ferries  is  vested  in  the  county  courts, 
provided  that  on  the  same  stream  they 
shall  be  three  miles  asunder,  except  op- 
posite towns,  where  they  may  license  as 
many  as  in  their  judgment  the  public  con- 
venience requires.  Held,  that  a  statute, 
incorporating  a  company  to  erect  a  toll 
bridge  opposite  a  town,  did  not  violate 
the  vested  rights  of  the  owners  of  a  ferry 
opposite  the  same  town.  Dyer  z\  Tuska- 
loosa  Bridge  Co.,  2  Port.  296. 

Creation  and  Increase  of  Liabilities.— 
Where  a  law  passed  previous  to  the  for- 
mation of  a  corporation,  or  which  it 
afterwards  accepts,  exacts  certain  duties 
of  it,  a  subsequent  statute  imposing  a  pen- 
alty, where  none  existed  before,  for  a 
failure  to  perform  such  duties,  does  not 
impair  any  corporate  right,  or  otherwise 
violate  the  constitution.  Mobile  &  M.  Ry. 
Co.  V.   Steiner,  6   Ala.   559. 

Taxation. — The  legislature  of  a  state 
may  constitutionally  impose  a  tax  on  the 
capital  stock,  etc.,  of  a  bank  previously 
incorporated  by  it,  unless  the  right  has 
been  expressly  relinquished.  Judson  v. 
State,  Minor  150. 

Right  to  Public  Aid.— Act  Feb.  17.  1854. 
to  aid  a  certain  railroad  company  by  a 
loan  on  cerain  conditions,  was  accepted 
and  acted  on  by  the  company  by  the  com- 
pletion of  portions  of  its  road,  and  the 
letting  out  of  contracts  for  the  comple- 
tion of  the  residue,  within  the  time  re- 
quired by  said  act.  The  legislature,  by 
Act  Feb.  24.  1860,  sought  to  impose  addi- 
tional limitations  on  the  loan  authorized 
by  the  former  act.     Held,  that  Act  Feb. 
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24,  1860,  was  unconstitutional,  as  impair- 
ing the  obligation  of  contracts.  Tennes- 
see &  C.  R.  Co.  V.  Moore,  36  Ala.  371. 

Iix4>08ing  Penalty  of  Toll  Road  for 
Failure  to  Keep  Road  in  Repair. — Pamph. 
Acts  1853-54,  pp.  51-53,  authorizing  the 
tollgates  of  any  plank-road  company  to 
be  thrown  open  on  the  report  of  commis- 
sioners, appointed  to  ascertain  whether 
such  road  was  out  of  repair,  that  such  was 
the  fact,  is,  as  to  a  previously  incorpo- 
rated plank-road  company,  unconstitu- 
tional as  interfering  with  its  vested  rights. 
Powell  V.  Sammons,  31  Ala.  552. 

Prohibiting  Banks  from  Transferring 
Notes,  etc. — The  Mississippi  statute  of 
1840  which  forbids  the  banks  of  that  state 
to  "transfer  by  indorsement  or  otherwise, 
any  note,  bill  receivable,  or '  other  evi- 
dence of  debt,"  is  unconstitutional,  being 
in  violation  of  the  section  which  declares 
that  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts.  Jemison  v. 
Planters'  &  Merchants'  Bank,  23  Ala.  163. 

Changing  Method  of  Asaessing  Dam- 
ages Where  Land  Condemned. — A  rail- 
road company  whose  charter  provides 
that,  in  all  cases  where  land  is  condemned 
to  the  use  of  said  company,  the  jury,  in 
assessing  the  damage,  shall  take  into  con- 
sideration the  probable  advantage  the 
owner  of  the  land  may  receive  from  the 
construction  of  the  road,  in  increasing 
the  value  of  his  land,  can  not  be  affected 
by  the  constitution  subsequently  passed 
in  1867,  which  provides  for  compensation 
in  such  cases  without  considering  the 
benefit  derived  by  the  owner  of  the  land. 
Alabama  &  F.  R.  Co.  v.  Burkett,  46  Ala. 
569. 

§  88.    Reservation  of  Power  to  Alter  or 
Amend  Charter. 

The  exercise  of  the  power  to  amend, 
alter,  or  revoke  the  charter  of  a  private 
corporation  reserved  by  Const.  1875,  art. 
14,  §  10,  to  the  extent  contemplated,  is 
not  an  impairment  of  the  obligation  of 
contracts  created  by  the  charter  in  viola- 
tion of  Const.  U.  S.,  art.  1,  §  10.  Avon- 
dale  Land  Co.  v.  Shook,  170  Ala.  379,  54 
So.  268. 

"When,  however,  the  power  of  altera- 
tion and  amendment  is  reserved,  it  is  not 
without  limit.  'The  alterations  must  be 
reasonable;  they  must  be  made  in  good 


faith,  and  consistent  with  the  scope  and 
object  of  the  act  of  incorporation.  Sheer 
oppression  and  wrong  can  not  be  in- 
flicted under  the  guise  of  amendment  and 
alteration.  Beyond  the  sphere  of  the  re- 
served powers,  the  vested  rights  of  prop- 
erty of  corporations,  in  such  cases,  are 
surrounded  by  th2  same  sanctions  and  are 
as  inviolable  as  jn  other  cases.*  "  Mobile, 
etc.,  R.  Co.  V,  Steiner,  etc.,  Co.,  61  Ala. 
559,  578. 
§  8d.  Charters  of  Municipal  Corporations. 

A  board  of  school  commissioners  for  a 
particular  county,  created  by  special  act 
of  the  legislature,  authorized  to  devise  a 
system  of  public  instruction  for  such 
county,  to  establish  public  schools  therein, 
and  to  raise  money  for  the  support  of  the 
same,  etc.,  is  a  public  corporation,  cre- 
ated for  great  public  educational  pur- 
poses, and  hence  the  charter  may  be  al- 
tered or  amended  at  the  pleasure  of  the 
general  assembly.  Mobile  School  Com'rs 
V.  Putnam,  44  Ala.  506. 

The  city  of  Columbus,  in  Georgia,  in- 
corporated by  an  act  of  the  legislature  of 
that  state,  in  virtue  of  its  corporate  pow- 
ers erected  a  bridge  across  the  Chatta- 
hooche  river,  the  western  bank  of  which 
is  in  Alabama.  Afterwards,  Alabama 
passed  an  act  reciting  that  the  western 
abutment  of  the  bridge  rested  upon  the 
lands  of  D.  M.  and  others,  and  thereupon 
enacted  that  the  parties  whose  lands  were 
thus  encroached  upon,  and  their  assigns, 
were  authorized  to  make  and  erect  all 
things  necessary  to  the  permanent  erec- 
tion of  the  western  abutment  on  their 
own  lands;  that  the  bridge,  as  then  lo- 
cated, should  be  permanent;  that  no  per- 
son should  be  authorized  to  erect  a  bridge 
or  attach  an  abutment  to  the  western  bank 
of  the  Chattahooche,  nor  establish  any 
bridge  or  ferry  within  two  miles  thereof; 
and  that,  if  any  one  should  establish  a 
bridge  or  ferry  in  violation  of  this  pro- 
hibition, he  should  pay  $20  for  every  day 
he  should  keep  the  same  in  operation. 
Upon  the  payment  by  D.  M.  and  others, 
jand  their  associates,  qf  one-half  the  value 
of  the  bridge  erected  by  the  city,  they 
were  authorized  to  receive,  at  the  western 
abutment,  prescribed  rates  of  toll.  D.  M. 
and  others  conveyed  to  the  city  of  Co- 
lumbus, not  only  the  land  on  which  the 
western   abutment   rested,   but   the   privi- 
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leges  and  immunities  conferred  by  the 
statute.  Afterwards  the  commissioners' 
court  of  revenue  and  roads  of  Russell 
county  ordered  that  a  gate  be  erected 
immediately  west  of  the  bridge,  and  that 
toll  be  required  of  all  persons  passing 
over  any  of  the  bridges  of  that  county, 
fixed  rates  of  toll,  and  caused  the  gate 
thus  erected  to  be  leased,  etc.  Held,  that 
the  order  of  the  court  of  revenue  and 
roads,  and  the  consequent  proceedings, 
were  an  invasion  of  the  franchise  acquired 
by  the  city  of  Columbus  by  its  purchase 
from  D.  M.  and  others  of  the  privileges 
and  immunities  conferred  by  the  Ala- 
bama act.  City  of  Columbus  v.  Rodgers, 
10  Ala.  37. 

§  90.   Licenses  or  Privileges  to   Foreign 
Corporations. 

Act  March  7,  1907,  p.  418,  §  1  (Code 
1907,  §  2391),  requires  a  foreign  corpora- 
tion to  pay  annually  a  franchise  tax  for 
use  of  the  state,  based  on  the  amount  of 
capital  employed  therein.  Code  1896, 
§  1169,  provides  that  a  railroad  purchased 
by  a  foreign  corporation  shall  be  subject 
to  state  laws  as  if  owned  by  a  domestic 
corporation.  Const.  1875,  art.  1,  §  23,  pro- 
hibits an  irrevocable  grant  of  a  special 
privilege  or  immunity.  Const.  U.  S.,  art. 
1,  §  10,  and  the  state  constitution,  pro- 
hibit the  anactment  of  a  law  impairing 
contractual  obligations.  Held,  that  Act 
March  7,  1907,  p.  418,  §  1  (Code  1907, 
§  2391),  is  not  violative  of  Const.  U.  S., 
art.  1,  §  10,  nor  of  the  constitution  of  the 
state  as  to  a  foreign  corporation  which 
has  theretofore  complied  with  previous 
laws,  so  as  to  be  licensed  to  do  business 
in  the  state,  and  has  paid  all  annual  li- 
censes and  all  taxes  on  property  required 
of  corporations,  including  a  franchise  tax. 
Southern  Ry.  Co.  ".  Greene,  49  So.  404, 
160  Ala.  396,  judgment  reversed  in  30  S. 
Ct.  287,^216  U.  S.  400,  54  L.  Ed.  536;  Cen- 
tral of  Georgia  Ry.  Co.  v.  Gaston,  49  So. 
412,  160  Ala.  671,  judgment  reversed  in 
30  S.  Ct.  291,  216  U.  S.  418,  54  L.  Ed.  542; 
Warfield  v,  Gaston,  49  So.  412,  161  Ala. 
672;  Louisville  &  N.  R.  Co.  v.  Gaston,  49. 
So.  412,  161  Ala.  668,  judgment  reversed 
in  30  S.  Ct.  291,  216  U.  S.  418,  54  L.  Ed. 
542. 

§  91.   Right  to  Use  Streets. 

Const.  1875,  art.   1,  §  23,  provides  that 


no  law  impairing  the  obligation  of  con- 
tracts or  making  any  irrevocable  grants 
of  special  privileges  or  immunities  shall 
be  passed  by  the  general  assembly.  Const. 
1901,  §  22,  is  identical  .with  §  23,  except 
that  it  adds  thereto  the  provision  "that 
every  grant  or  franchise,  privilege  or  im- 
munity shall  forever  remain  subject  to 
revocation,  alteration  or  amendment"  A 
bill  by  a  telephone  company  against  the 
board  of  aldermen  of  a  town  alleged  that 
on  June  7,  1898,  the  town  passed  an  or- 
dinance granting  to  complainant's  prede- 
cessor in  interest  a  franchise  to  conduct 
and  operate  a  telephone  line  on  the  streets 
and  highways  of  a  town  under  the  direc- 
tion of  the  street  committee,  but  provid- 
ing that  "said  company  shall  be  subject 
to  all  ordinances  in  force,  or  which  may 
hereafter  be  passed,  relative  to  the  use 
of  said  highways  of  said  town;"  that  a 
telephone  system  was  constructed  at  a 
great  expense  under  such  ordinance,  and 
that  the  same  has  been  operated  since 
December  21,  1898;  that  on  March  4, 
1904,  defendant  town  adopted  an  ordi- 
nance repealing  the  franchise  ordinance, 
and  on  May  3,  1904,  passed  an  ordinance 
requiring  complainant  to  remove  its 
poles,  wires,  and  fixtures  from  the  streets, 
and  directing  the  police  officers  of  the 
town  to  remove  the  same  in  case  com- 
plainant does  not  do  so,  and  declaring 
that,  if  the  same  are  not  removed,  such 
poles  and  wires  shall  be  declared  a  nui- 
sance; and  that  the  carrying  out  of  such 
ordinance  would  impair  complainant's  con- 
tract right  and  destroy  its  property  and 
right  to  do  business,  and  praying  for  an 
injunction  restraining  defendants  from 
enforcing  such  ordinances.  Held,  that  the 
bill  stated  a  cause  of  action.  New  Deca- 
tur V.  American  Tel.,  etc.,  Co.  (Ala.),  58 
So.  613.  See  ante,  "Protection  of  Charter 
Rights  in  General."  §  87. 

§  98.   Right  to  Charges  and  Tolls. 

Under  the  Bessemer  city  charter  (Acts 
Dec.  13,  1900;  Acts  1900-01,  p.  444).  au- 
thorizing the  city  to  make  all  needful  pro- 
vision by  contract  or  otherwise  for  the 
supply  of  the  city  and  the  citizens  thereof 
with  water,  and  to  regulate  the  rates  to 
be  charged,  etc.,  the  city  may  contract 
with  a  company  for  rates  at  which  water 
shall  be  supplied  to  its  citizens  for  a  defi- 
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nite  period,  suspending  its  charter  power 
respecting  the  regulation  of  rates  during 
such  period;  and  hence  a  subsequent  or- 
dinance, attempting  to  reduce  the  rates 
specified  in  the  contract,  is  invalid  as  im- 
pairing the  obligation  of  the  contract. 
City  of  Bessemer  v.  Bessemer  Water- 
works, 44  So.  663,  152  Ala.  391. 

I  98.    Licenses  for  Occupations. 

"A  license  to  sell  liquors  is  a  mere  per- 
mit, revocable  at  the  option  of  the  state. 
It  was,  in  no  sense,  a  contract  between 
the  licensee  and  the  state  within  the 
meaning  of  the  federal  constitution  which 
prohibits  the  states  from  passing  any  law 
impairing  the  obligations  of  contracts;  or 
within  the  meaning  of  a  similar  clause  in 
our  own  state  constitution.  It  is  settled 
by  the  vast  weight  of  authority  that  such 
licenses  can  be  revoked  by  the  legislative 
department  at  pleasure.  Cooley's  Const. 
Lrim.  282-283;  note  2,  and  cases  cited;  Fell 
V,  State  (42  Md.  71),  20  Am.  Rep.  83; 
Boyd  V.  Alabama,  94  U.  S.  645  (24  L.  Ed. 
302)."    Powell  V,  State,  69  Ala.  10,  14. 

A  license  to  conduct  a  moving  picture 
show  held  not  to  constitute  a  contract. 
Dreyfus  v.  City  of  Montgomery,  4  Ala. 
App.  270,  58  So.  730. 

§  94.   Taxation  in  GeneraL 

See  ante,  "Protection  of  Charter  Rights 
in  General,"  §  87. 

The  holders  of  county  bonds  issued  in 
aid  of  a  railroad,  pursuant  to  Acts  1868, 
p.  514,  being  entitled  to  payment  by  taxes 
collected  in  the  same  way  as  other  neces- 
sary taxes,  the  provisions  of  Code,  §§  404- 
407,  that  the  tax  collector  might  give  a 
bond  for  the  collection  of  the  general 
taxes  only,  and  that  another  person  might 
be  appointed  for  the  collection  of  such 
special  taxes,  as  for  the  payment  of  said 
bonds,  were  unconstitutional,  as  impair- 
ing the  obligation  of  a  contract.  Ed- 
wards V,  Williamson,  70  Ala.  145. 

§  95.   Exemptions  from  Taxation. 

Where  the  charter  of  a  corporation  ex- 
empts its  property  from  taxation,  the 
constitution  at  the  time  not  ingrafting  on 
charters  any  liability  to  alteration,  any 
act  or  constitutional  provision  subjecting 
the  property  to  taxation  is  violative  of 
Const.  U.  S.,  art.  1,  §  10,  prohibiting  laws 
impairing    the    obligation    of    contracts. 


State  V.  Alabama  Bible  Soc,  32  So.  1011, 
134  Ala.  632. 

§  96.   Public  Offices. 

Impairing  vested  rights,  see  ante,  "Pub- 
lic Officers,"  §  72. 

The  right  to  exercise  an  office  is  as 
much  a  species  of  property  as  any  other 
thing  capable  of  possession.  Wammack 
V,  Holloway,  2  Ala.  31. 

Except  so  far  as  the  constitution  may 
protect  them  from  interference,  offices 
are  neither  grants,  nor  contracts,  noi 
obligations  which  can  not  be  changed  or 
impaired.  The  term,  duties,  and  compen- 
sation thereof  are  subject  to  the  legisla- 
tive will.  The  office  may  be  abolished, 
or  the  duties  and  compensation  incident 
thereto  may  be  taken  away  from  the  in- 
cumbent, and  given  to  another.  Benford 
V.  Gibson,  15  Ala.  521;  Ex  parte  Wiley.  54 
Ala.  226. 

The  establishment  of  a  court  is  not  the 
creation  of  a  contract,  and  the  judge 
thereof  takes  his  office  subject  to  the 
right  of  the  legislature  to  abolish  the 
court  and  office.  Perkins  v,  Corbin,  45 
Ala.  103. 

Under  the  constitution  and  laws  of  Ala- 
bama, an  office  is  not  property,  but  a 
mere  public  trust  created  for  the  benefit 
of  the  state,  and  not  for  the  advancement 
of  the  officer.  And,  unless  expressly  in- 
hibited by  the  constitution,  the  legisla- 
ture has  entire  control  over  the  compen- 
sation of  officers,  whether  the  office  is 
created  by  statute  or  owes  its  origin  to 
the  constitution.  Ex  parte  Lambert,  52 
Ala.  79;  Beebe  v.  Robinson,  52  Ala.  66. 

Reducing  Compensation. — The  legisla- 
ture have  the  power  to  modify  or  reduce 
the  compensation  of  public  officers  dur- 
ing the  time  for  which  such  officers  may 
have  been  appointed  in  all  cases  where 
such  power  is  not  taken  away  by  express 
provision  of  the  constitution.  Benford  v. 
Gibson,  15  Ala.  521. 

Requiring  Sureties  on  Bonds. — The  ap- 
plication of  act  of  1875,  "to  secure  good 
and  sufficient  sureties  on  the  bonds  of 
county  officials,"  etc.,  to  officers  who  had 
executed  official  bonds  under  the  law  ex- 
isting prior  to  its  passage,  impairs  no 
vested  rights,  creates  no  new  obligations, 
imposes  no  new  duties,  and  attaches  no 
new  disability  in  respect  to  a  past  trans- 
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action,  or  arising  out  of  a  past  considera- 
tion.    Ex  parte  Buckley,  53  Ala.  42. 

§  97.   Remedies  against  State. 

Const,  art.  1.  §  16,  providing  that  suits 
may  be  brought  against  the  state  in  such 
courts  as  may  by  law  be  provided,  did 
not  attach  to  Rev.  Code,  §§  2534-2536, 
2571,  which  provided  for  the  bringing  of 
suits  against  the  state,  a  contractual  char- 
acter; and  hence  the  repeal  of  those  sec- 
tions was  not  an  impairment  of  a  vested 
right  of  action  in  pending  suits  against 
the  state.     Ex  parte  State,  52  Ala.  231. 

§  98.   Remedies  against  Municipality. 

Act  Feb.  9,  1891,  relating  to  the  pay- 
ment of  claims  against  the  fine  and  for- 
feiture fund  of  Escambia  county,  does 
not  impair  the  obligation  of  contracts,  by 
creating  preferences  and  changing  the 
conditions  of  payment,  since  such  fund 
is  the  creature  of  statute,  and  subject  to 
the  control  of  the  legislature.  Harold  v. 
Herrington,  95  Ala.  395,  11  So.  131;  Ses- 
sions V.  Boykin,  78  Ala.  328. 

Act  Dec.  11,  1882,  dissolving  the  mu- 
nicipal corporation  of  the  city  of  Selma, 
and  annulling  its  charter,  and  providing 
for  the  appointment  of  commissioners  to 
take  charge  of  and  collect  its  assets,  was 
not  intended  to  lessen  the  obligation  of 
any  of  the  corporation's  debts  or  con- 
tracts; for  to  do  so  would  have  made  the 
law  unconstitutional.  Amy  v,  Selma,  77 
Ala.  103. 

(C)    CONTRACTS  OF  INDIVIDUALS 
AND  PRIVATE  CORPORATIONS. 
§  99.    Nature  of  Contracts  Protected  in 
General. 
The  charter  of  a  private  corporation  is 
not  a  contract  within  Const.  U.  S.,  art.  1, 
§  10,  prohibiting  laws  impairing  the  obli- 
gation of  contracts,  so  far  as  it  is  a  con- 
tract  between   the   corporation    and     the 
stockholders.      Avondale     Land     Co.     v. 
Shook,  170  Ala.  379,  54  So.  268. 

§  100.   Judgments. 

As  vested  rights,  see  ante,  "Verdicts 
and  Judgments,"  §  78. 

The  lien  of  a  judgment  is  a  qualified 
right,  given  by  law,  and  may  be  taken 
away  by  law;  and,  when  the  law  is  re- 
pealed upon  which  the  lien  depends,  the 
lien  is  destroyed  by  the  repeal.  Ray  v. 
Thompson,  43  Ala.  434. 


Act  Oct.  10,  1868,  providing  that  all 
liens  of  j.udgments  created  by  certain  sec- 
tions cf  the  code  shall  be  void  as  against 
purchasers  in  good  faith  for  valuable  con- 
sideration, if  the  purchase  was  made  be- 
fore the  delivery  of  an  execution  on  the 
judgment,  is  not  unconstitutional,  as  im- 
pairing the  obligation  of  contracts.  Mar- 
tin V.  Hewitt,  44  Ala.  418. 

§  101.    Marriage  and  Divorce. 

Marriage  is  not  a  civil  contract  in  such 
sense  that  all  legislative  interference  with 
the  rights  of  the  parties  's  precluded  by 
constitutional  provisions  forbidding  in- 
terference with  private  rights,  or  impair- 
ing obligation  of  contracts,  but  an  insti- 
tution of  society,  subject  to  the  control 
of  the  legislature.  Green  v.  State,  58  Ala. 
190. 

§  102.   Impairment  of  Obligation  in  Gen- 
eral. 
§  102  (1)    In  General. 

Performance  of  Contract — Pajmient. — 
A  contract  to  pay  a  certain  sum  of  money 
is  legally  performed  if  paid  in  currency, 
which  is  lawful  money  at  the  time  pay- 
ment becomes  due  or  is  demanded;  and 
therefore  Act  Cong.  Feb.  25,  1862,  making 
treasury  notes  a  legal  tender,  does  not 
impair  the  obligation  of  contracts,  al- 
though applied  to  obligations  existing  be- 
fore that  time.  Troy  v.  Bland,  58  Ala. 
197. 

The  provision  of  Code  1886,  §  1870,  that 
payment  of  a  debt  secured  by  mortgage 
3hall  have  the  effect  to  devest  the  title 
out  of  the  mortgagee,  is  but  a  change  of 
remedy  from  the  common-law  rule,  and 
does  not  affect  any  vested  right  Abbett 
V.  Page,  92  Ala.  571,  9  So.  332. 

Authorizing  Investment  of  Trust  Funds 
in  Confederate  Securities.— Act  Nov.  9, 
1861,  authorizing  executors,  guardians, 
etc.,  to  invest  the  proceeds  of  their  trust 
estates  in  confederate  bonds,  currency, 
etc.,  was ,  unconstitutional,  in  that  it  im- 
pairs the  obligation  of  contracts  by  in- 
vesting the  ward's  solvent  credits  for  that 
which  was  not  gold  and  silver  or  their 
equivalent.  Houston  v.  Deloach,  43  Ala. 
364;  Powell  v.  Boon,  43  Ala.  459;  Hall  r. 
Hall,  43  Ala.  488;  Powell  r.  Knighton,  43 
Ala.  626. 

Nature  of  Estates.— Code.  §  1997,  pre- 
scribing a   mode   for   the   conveyance   of 
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her  real  property  by  a  married  woman, 
and  providing  that  it  should  relate  to  all 
property  acquired  by  her  or  held  under 
certain  prior  acts,  is  not  unconstitutional, 
as  impairing  a  contract,  since  it  effects  no 
change  in  her  property  rights  in  such  es- 
tates, but  only  in  the  manner  of  disposing 
of  them.  Warfield  v,  Ravesies,  38  Ala. 
518. 

The  legislature,  by  modifying  the  law 
on  the  subject  of  dower,  in  a  manner  un- 
favorably affecting  the  wife,  after  her 
marriage,  and  after  the  acquisition  by  the 
husband  of  the  land  in  which  dower  is 
claimed,  does  not  impair  the  obligation 
of  contracts.  Boyd  v.  Harrison,  36  Ala. 
533;  Ware  v.  Owens,  42  Ala.  212. 

Changing  Liabilities  of  Insurance  Com. 
panies. — -Where  a  benefit  certificate  was 
taken  out,  while  Code  1907,  §§  4572,  4573, 
providing  that  misrepresentations  shall 
not  avoid  a  policy  unless  with  actual  in- 
tent to  deceive  or  unless  the  risk  was  in- 
creased, were  applicable  to  such  certifi- 
cate, Acts  1911,  p.  700,  relating  to  fra- 
ternal benefit  insurance,  if  construed  to 
take  the  certificate  out  of  such  sections, 
would  impair  the  obligation  of  the  con- 
tract. National  Union  v.  Sherry  (Ala.),  61 
So.  944. 

§  loa  (2)  Contracts  with  Private  Corpora- 
tions in  General 
Changing  Corporate  Purpose.— The 
power  to  ameud  the  charter  of* a  corpo- 
ration under  Const.  1875,  art.  14,  §§  1,  10, 
authorizing  the  formation  of  corporations 
under  general  laws,  and  giving  the  legis- 
lature power  to  alter,  revoke,  or  amend 
any  charter  of  any  corporation,  is  re- 
stricted to  the  amendments  in  which  the 
state  has  a  public  interest,  and  does  not 
authorize  the  making  o'  a  new  contract 
for  stockholders,  and  the  legislature  may 
not  authorize  a  corporation  by  vote  of 
the  majority  stockholders  to  amend  its 
charter  so  as  to  create  a  new  contract  for 
the  stockholders,  and  hence  a  corporation 
created  subsequent  to  the  constitution  of 
1875  and  prior  to  Code  1907,  §  3462,  au- 
thorizing a  corporation  to  change  the  na- 
ture of  its  business,  may  not  without  the 
consent  of  all  the  stockholders  amend  its 
charter  so  as  to  create  a  new  contract 
between  the  stockholders.  Avondale 
Land  Co.  v.  Shook,  170  Ala.  379,  54  So. 
268. 


Altering  Remedy  to  Enforce  Liability. 

—The  legislature  has  power  to  control 
and  modify  at  its  pleasure  a  summary 
remedy  against  defaulting  stockholders, 
given  to  a  corporation  by  the  act  of  its 
incorporation.  Ex  parte  Northeast  &  S. 
W.  A.  R.  Co.,  37  Ala.  679. 

At  the  time  the  stock  of  a  corporation 
was  subscribed,  it  had,  under  Code  1876, 
§  1816,  a  lien  on  the  stock  for  unpaid 
subscriptions,  to  enforce  which  a  suit  in 
equity  could  be  maintained  or  the  stock- 
holders be  sued  at  law.  Held,  that  Code 
1886,  §  1674,  giving  to  the  corporation  a 
lien  on  the  shares  of  its  stockholders  for 
any  debt  ur  liability  due  from  them,  and 
authorizing  the  corporation  to  sell  such 
shares  on  notice  to  the  stockholders,  was 
not  unconstitutional,  as  applied  to  stock 
subscribed  before  the  passage  of  the  act, 
since  it  merely  enlarged  the  remedy. 
Tutwiler  v.  Tuscaloosa  Coal,  Iron  &  Land 
Co.,   89   Ala.   391,   7   So.   398. 

Contracts  with  Third  Persons.— Where 
the  legislature  has  created  a  body  corpo- 
rate, and  clothed  it  with  power  and  au- 
thority to  make  a  particular  contract,  and 
such  contract  has  been  made  and  per- 
formed in  good  faith,  the  legislature  can 
not,  by  any  subsequent  enactment,  impair 
the  obligation  of  such  contract.  Slaugh- 
ter V,  Mobile  County,  73  Ala.  134. 

Dissolution  of  Corporation  as  Affecting 
Creditors. — The  dissolution  of  a  corpora- 
tion by  a  statute  declaring  its  charter  for- 
feited is  not  an  impairment  of  the  obli- 
gation of  contracts,  though  it  deprives 
creditors  of  the  corporation  of  the  means 
of  collecting  their  debts.  Mobile  &  O.  R. 
Co.  V.  State,  29  Ala.  573. 

Restricting  Stockholders'  Liability.-^ 
The  personal  liability  imposed  upon  stock 
holders  in  corporations  by  Const.  1868, 
art.  13.  §§  2,  3,  and  Code  1867.  §  1760,  is 
a  part  of  every  corporate  contract  there- 
after made,  and,  as  to  existing  contracts, 
can  not  be  taken  away  by  a  subsequent 
change  in  the  constitution.  McDonnell 
V,  Alabama  •  Gold  Life  Ins.  Co.,  85  Ala. 
401,  5  So.  120. 

A  "paid-up"  policy  of  life  insurance  is- 
sued on  no  new  consideration,  and  in 
pursuance  of  an  express  agreement  in  the 
original  policy  to  issue  it,  is  not  a  new 
contract,  so  as  to  be  affected  by  a  change 
in  the  constitution,  made  between  the  time 
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of  its  issue  and  that  of  the  original,  abol* 
ishing  individual  liability  of  stockholders 
for  debts  of  the  company.  McDonnell  r. 
Alabama  Gold  Life  Ins.  Co.,  85  Ala.  401, 
5  So.  120. 

§  103.    Making  Contract  Invalid. 

Where  a  contract  was  valid  under  the 
statutes  in  force  at  the  time  it  was  made, 
a  subsequent  change  or  repeal  of  the  law 
can  not  affect  its  validity.  Mays  v.  Wil- 
liams,  27  Ala.  267. 

Laws  Affecting  Liability  of  Parties  to 
Slave  Contracts. — Convention  of  1867,  Or- 
dinance No.  38,  §  3,  declaring  that  there 
is  a  failure  of  consideration  in  all  deeds 
or  bills  of  sale  for  slaves,  and  of  all  bills, 
bonds,  notes,  or  other  evidences  of  debt 
given  for  or  in  consideration  of  slaves, 
and  no  action  shall  be  maintained  thereon, 
is  invalid,  as  impairing  the  obligation  of 
contracts.  McElvain  v.  Mudd.  44  Ala.  48: 
Fitzpatrick  v.  Hearne,  44  Ala.  171;  Curr}? 
V.  Davis,  44  Ala.  281. 
§  104.  Alteration  of  Extent  of  Liability. 

A  benefit  certificate,  providing  that  it 
should  be  incontestable  after  two  years, 
also  declared  that  the  member  should  be 
subject,  not  only  to  the  existing  laws  of 
the  association,  but  such  as  might  be 
thereafter  adopted.  At  the  time  the  cer- 
tificate was  issued  the  association's  by- 
laws provided  that  the  policy  should  be 
forfeited  if  the  member  died  by  his  own 
hands,  but  more  than  two  years  there- 
after the  association  adopted  another  by- 
law providing  that,  in  case  of  death  by 
suicide,  the  association  should  pay  one- 
third  of  the  amount  of  the  insurance. 
Held,  that  such  subsequent  by-law  was 
applicable  to  such  certificate,  and  was  not 
objectionable  as  impairing  the  obligation 
of  the  member's  contract.  Fraternal 
Union  of  America  v.  Zeigler,  39  So.  751, 
145  Ala.  287. 

Invalidating  Contracts  Founded  on 
Confederate  Money.— Ord.  1867,  No.  38, 
§  2,  ordaining  that  all  bills,  etc.,  given  as 
evidence  of  debt  in  consideration  of  bonds 
or  treasury  notes  of  the  confederate  states 
or  of  the  state  of  Alabama,  paid  and  re- 
deemable in  the  bonds  or  notes  of  the 
confederate  states,  are  null  and  void,  and 
that  no  action  can  be  maintained  thereon, 
is  not  unconstitutional,  as  impairing  the 
obligation  of  contracts.  Hale  v.  Huston, 
44  Ala.  134. 


Ord.  No.  38,  §  1,  adopted  by  the  con- 
vention of  1867,  declaring  unexecuted  con- 
tracts for  land  made  during  the  Civil  War 
void  unless  in  consideration  of  legal  cur- 
rency of  the  United  States,  or  of  prop- 
erty other  than  slaves,  is  invalid  for  in- 
fringing the  prohibition  of  the  United 
States  constitution  against  state  laws  im- 
pairing the  obligation  of  contracts.  Roach 
V,  Gunter,  44  Ala.  209. 

§  105.   Usury  Laws. 

See  the  title  USURY. 

Gen.  Acts  1900-01,  p.  164,  amending 
Code  1896,  §  2630,  by  adding  the  proviso 
that  no  borrower  at  a  usurious  rate  of  in- 
terest shall  be  required  to  pay  more  than 
the  principal,  enacted  subsequent  to  the 
execution  of  a  usurious  mortgage,  does 
not  impair  the  obligation  of  the  contract 
thereof,  in  violation  of  Const.  1901,  §  95, 
though  it  abolishes  the  then  existing  rule 
of  equity  that  a  borrower  seeking  relief 
against  a  usurious  mortgage  by  a  bill  in 
chancery,  must  oflFer  to  pay  legal  interest 
in  addition  to  the  principal  debt;  the 
mortgagee  having  no  vested  right  in  the 
rule.  Barclift  v.  Fields,  41  So.  84,  145  Ala. 
264. 

The  amendment  of  Code  1896,  §  2630, 
by  Act  March  4,  1901  (Acts  1901,  p.  164), 
as  embodied  in  Code  1907,  §  4623.  reliev- 
ing a  borrower  of  money  at  usurious 
interest  from  paying  more  than  the  prin- 
cipal, is  not  invalid,  as  impairing  the  obli- 
gations of  contracts,  when  applied  to  obli- 
gations incurred  prior  to  the  amendment, 
and  while  a  debtor  was  required  by  a  rule 
in  equity  to  pay  legal  interest  to  obtain 
equitable  relief  against  a  usurious  con- 
tract, since  the  amendment  merely  re- 
lieves a  borrower  of  a  burden  not  imposed 
on  him  by  contract,  and  not  resulting 
from  it,  though  the  law  as  it  exists  at  the 
time  of  a  contract  forms  a  part  thereof. 
Reynolds  v,  Lee  (Ala.),  60  So.  101. 

§  106.  Creation  or  Displacement  of  Liens, 

See  ante,  "Judgments,"  §  100;  post, 
"Change  of  Remedies,"  §  110. 

A  mechanic's  lien  as  to  the  building 
erected  may  be  given  priority  over  exist- 
ing incumbrances  on  the  land  which, 
through  operation  of  law,  would  attach 
to  the  buildings  upon  their  completion. 
Wimberly  t'.  Mayberry,  94  Ala.  240,  10 
So.  157,  14  L.  R.  A.  305. 
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§  107.   Insolvency  Laws. 

Insolvent  laws  are  not  in  contravention 
of  the  constitution  of  the  United  States 
so  far  as  they  operate  to  discharge  the 
person  and  after-acquired  property  of  the 
debtor  from  liability  for  any  contract 
made  subsequently  to  their  enactment 
with  citizens  of  the  state.  Wilson  v. 
Matthews.  32  Ala.  332. 

§  108.   Scaling  Laws. 

A  statute  permitting  parties  to  con- 
tracts to  introduce  testimony  as  to  the 
true  value  and  real  character  of  the  con- 
sideration is  not  unconstitutional  as  im- 
pairing the  obligation  of  contracts.  Kirt- 
land  r.  Molton,  41  Ala.  548;  Fath  v.  Bliss, 
43  Ala.  512;  Herbert  v,  Easton,  43  Ala. 
547;  Scheible  v,  Bacho,  41  Ala.  423. 

§  109.  Impositioa  of  Penalty  or  Forfei- 
ture. 

Deprivation  of  property  without  due 
process  of  law,  see  post,  "Imposition  of 
Penalty  or  Forfeiture,"  §  173. 

When  a  party  contracts  to  furnish 
water  to  a  city  and  the  inhabitants 
thereof,  he  assumes  a  public  duty;  and  a 
willful  violation  thereof  may  thereafter 
be  declared  a  misdemeanor,  by  ordinance, 
without  violating  the  obligation  of  the 
contract.  Crosby  v.  City  Council  of 
Montgomery,  108  Ala.  498,  18  So.  723. 

The  legislature  has  the  power  to  make 
criminal  the  breach  of  a  pre-existing  con- 
tract, which  breach  is  in  its  nature  preju- 
dicial to  the  public  good,  and  was  before 
only  subject  to  a  suit  for  damages  by  an 
injured  party.  Such  a  law  does  not  im- 
pair the  obligation  of  the  contract,  but 
simply  makes  a  specified  breach  a  penal 
offense.     Blann  v.  State,  39  Ala.  353. 

§  110.   Change  of  Remedies. 

Impairing  vested  rights,  see  ante, 
"Remedies,"  §  75.  Retrospective  laws  in 
general,  see  post,  "Laws  Relating  to 
Remedies/'  §  120. 

Commencing  with  the  first  organiza- 
tion of  this  court,  and  coming  down  al- 
most to  the  present  period  of  time,  num- 
erous decisions  have  been  made,  sustain- 
ing the  principle  that  the  legislature  may, 
consistently  with  the  constitution,  alter, 
enlarge,  modify,  or  confer  a  remedy  for 
existing  rights;  and  that  such  statutes  re- 
lates only  to  the  remedy,  and  may  have 


retroactive,  as  well  as  prospective  opera- 
tion. A  remedy  subsisting  in  a  state 
when  and  where  a  contract  is  made  is  to 
be  performed  is  a  part  of  the  obligation, 
and  any  subsequent  law  of  the  state 
which  so  affects  that  remedy  as  substan- 
tially to  lessen  the  value  of  the  contract 
is  forbidden  by  the  constitution,  and  void; 
that  if  a  particular  form  of  proceeding  is 
prohibited,  and  another  is  left  or  pro- 
vided which  affords  an  effective  and  rea- 
sonable mode  of  enforcing  the  right,  the 
obligation  is  not  impaired;  that  the  legis- 
lature has  the  control,  and  may  enlarge, 
limit,  or  alter  modes  or  proceedings  and 
forms  to  enforce  a  contract,  provided  it 
does  not  deny  a  remedy,  or  so  embarrass 
it  with  conditions  and  restrictions  as 
seriously  to  impair  the  right;  that  the 
remedies  for  the  enforcement  of  obliga- 
tions which  exist  when  the  contract  was 
made,  must  be  left  unimpaired  by  the 
legislature,  or,  if  they  are  changed,  a  sub- 
stantial equivalent  must  be  provided. 
Wheat  V.  State,  Minor  199;  Anonymous, 
2  Stew.  228:  Aldridge  v.  Tuscumbia,  etc., 
R.  Co.,  2  Stew.  &  P.  199;  Bloodgood  v. 
Cammack,  5  Stew.  &  P.  276;  Rathbone  v, 
Bradford,  1  Ala.  312;  Weaver  v.  Weaver, 
23  Ala.  789;  Hoffman  r.  Hoffman,  26  Ala. 
535;  Daily  v.  Burke,  28  Ala.  328;  Coosa 
River  Steamboat  Co.  v.  Barclay,  30  Ala. 
120;  Curry  v.  Landers.  35  Ala.  280;  Ex 
parte  Pollard,  40  Ala.  77,  92;  Edwards  v, 
Williamson,  70  Ala.  145;  Osborn  v.  John- 
son Wall  Paper  Co.,  99  Ala.  309,  13  So. 
776,  778;  Commissioners'  Court  v.  Rather, 
48  Ala.  433. 

New  Remedy  Need  Not  Be  as  Prompt 
or  Convenient. — Laws  affecting  merely 
the  remedy  may  be  altered  according  to 
the  will  of  the  state,  provided  the  altera- 
tion does  not  impair  the  obligation  of  ex- 
isting contracts;  and  it  is  held  not  to  im- 
pair, when  it  leaves  the  parties  a  sub- 
stantial remedy  according  to  the  course 
of  justice  as  it  existed  at  the  time  the  con- 
tract was  made:  and  while  it  may  not  be 
necessary  that  the  new  or  substituted 
remedy  should  be  as  prompt  or  conven- 
ient as  the  old  one,  "it  is  very  certain  that 
it  must  be  fully  adequate  to  the  enforce- 
ment of  the  contract."  Edwards  v.  Wil- 
liamson,  70  Ala.  145,  cited  in  Maxwell  v. 
Grace.  85  Ala.  577^  5  So.  319;  Osborn  v. 
Johnson  Wall  Paper  Co.,  99  Ala.  309,  15 
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So.  776;  Lea  v.  Iron  Belt  Mercantile  Co. 
119  Ala.  271,  24  So.  28. 

Rule  Applicable  Only  to  Valid  Con- 
tracts.— This  court  has  vigorously  and 
unequivocally  maintained  the  principle  of 
the  protection  ot  contract  rights  against 
retroactive  legislation  or  judicial  de- 
cisions, and  has  pointedly  declared  "that 
the  remedies  for  the  enforcement  of  obli- 
gations which  exist  when  the  contract  was 
made  must  be  left  unimpaired  by  the  leg- 
islature, or,  if  they  are  changed,  a  sub- 
stantial equivalent  must  be  provided." 
Farrior  v.  New  England  Mortg.,  etc.,  Co., 
92  Ala.  176,  9  So.  532,  12  L.  R.  A.  856.  But 
this  principle  can  be  invoked  only  in 
favor  of  valid  contracts,  and  not  for  the 
enforcement  of  obligations  denounced  by 
the  law,  and  opposed  to  the  public  policy 
of  the  state.  Reynolds  v.  Lee  (Ala.),  60 
So.  101,  103. 

Power  to  Abrogate  Liens. — "The  au- 
thorities hold,  also,  that  a  statute  creating 
a  lien  may  be  modified  or  repealed  by 
statute;  the  only  difference  between  them 
being  as  to  the  effect  such  changes  or  re- 
peals may  have  on  existing  contracts.  In 
Curry  v.  Landers,  35  Ala.  280,  for  instance, 
this  court  said  that  the  constitutional 
power  of  the  legislature  to  abrogate  a 
lien  upon  real  estate  given  by  the  pre- 
existing law,  by  the  repeal  of  the  law,  is 
a  conceded  question,  and  that  it  regarded 
the  exercise  of  such  a  power  by  the  leg- 
islature as  affecting  the  remedy  only,  and 
not  as  impairing  the  obligation  of  the'  con  • 
tract.  To  the  same  effect  are  Martin  v. 
Hewitt.  44  Ali.  418,  436,  and  Ex  parte 
Pollard,  40  Ala.  77,  and  authorities  in 
those  cases.  These  decisions  were  under 
the  constitutions  of  this  state  prior  to  our 
present  constitution,  which,  in  addition  to 
the  prohibition  in  former  constitutions 
against  the  right  of  the  state  to  pass  a 
law  impairing  the  obligation  of  contracts, 
contained  the  provision  that  *there  can  be 
no  law  of  this  state  impairing  the  obliga- 
tion of  contracts  by  destroying  or  im- 
pairing the  remedy  for  their  enforcement.* 
Article  4,  §  56."  Osborn  v,  Johnson  Wall 
Paper  Co.,  99  Ala.  309,  13  So.  776,  778.  Sec 
ante,  "Judgments,"  §  100;  "Creation  or 
Displacement  of  Liens,"  §  106. 

Act  of  the  Rebel  legislature  of  Decem- 
ber 10,  1861,  making  a  judgment  a  lien  on 
defendant's  property  whether  rendered  be- 


fore or  after  its  passage,  declaring  such 
judgments  void  if  the  judgment  plaintiff 
refuse  to  receive  confederate  money  in 
payment,  declaring  that  no  execution  shall 
issue  until  a  year  after  the  conclusion  of 
peace  between  the  federal  government  and 
the  confederacy  except  with  the  defend- 
ant's consent,  prohibiting  sales  under  trust 
deeds  or  mortgages  except  on  certain 
conditions,  without  regard  to  the  contract 
provisions,  and  providing  for  the  vacation 
of  judicial  sales  on  mere  suggestion  of 
irregularity  in  the  process,  is  unconstitu- 
tional, as  impairing  the  obligation  of  con- 
tracts.    Martin  v.  Hewitt,  44  Ala.  418. 

Ctimulative  Remedies. — A  statute  which 
merely  gives  a  remedy  at  law,  where  it 
could  previously  have  been  available  in 
equity  only,  though  operating  retrospec- 
tively, is  not  unconstitutional,  as  impair- 
ing the  obligation  of  contracts.  Paschall 
V.  Whitsett,  11  Ala.  472. 

Requiring  Affidavit  in  Particular  Gar- 
nishment Proceedings. — Act  Feb.  2,  1893, 
providing  that  one  desiring  to  sue  out 
process  of  garnishment  shall  make  affi- 
davit that  the  debt  is  for  necessary  food 
for  the  support  of  defendant  and  his 
family,  or  for  house  rent,  is,  so  far  as  it 
relates  to  contracts  made  before  it  took 
effect,  in  conflict  with  const.,  art.  4,  §  56, 
prohibiting  any  law  impairing  the  obliga- 
tion of  contracts  by  destroying  or  impair- 
ing the  remedy  for  their  enforcement. 
Adams  v.  Creen,  100  Ala.  218,  14  So.  54. 

Postponing  TriaL — Act  Feb.  20,  1866, 
providing  that  suits  commenced  before  its 
passage  shall  not  be  tried  at  the  term  to 
which  the  summons  is  made  returnable, 
but  that  a  delay  of  two  terms  shall  elapse 
before  trial,  is  not  unconstitutional  on 
the  ground  that  it  impairs  the  obligation 
of  contracts,  since  it  affects  only  the 
remedy,  and  not  the  obligation.  Ex  parte 
Pollard,  40  Ala.  77. 

Liens  and  Mortgages. — An  amendment 
to  a  mechanic's  lien  law  which  provides 
that  any  person  holding  claims  under  the 
statute  shall  give  notice  to  the  owner  ten 
days  before  filing  his  lien,  stating  the 
amount  of  his  claim,  and  that  he  looks  to 
his  lien  for  payment,  does  not  impair  the 
remedy  for  enforcing  a  lien  growing  out 
of  a  contract  made  befoie  the  amend- 
ment, within  Const.,  art.  4,  §  56,  prohibit- 
ing any  law  impairing  the  obligation  of 
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contracts  by  destroying  or  impairing  the 
remedy  for  their  enforcement.  Osborn 
V,  D.  Johnson  Wall  Paper  Co.,  99  Ala.  309, 
13  So.  776. 

Changing  Time  for  Holding  Court — 
Since  the  law  does  not  suppose  parties  to 
contract  with  reference  to  the  remedy,  it 
is  competent  for  the  legislature  to  change 
the  time  when  the  courts  shall  be  held, 
and  thus  expedite  or  delay  the  remedy. 
Rathbone  v,  Bradford,  1  Ala.  312. 

§  111.   Rules  of  Evidence. 

Deprivation  of  property  without  due 
process  of  law,  see  post,  "Rules  of  Evi- 
dence," §  179.  Ex  post  facto  laws,  see 
post,  **Rules  of  Evidence,"  §  129.  Impair- 
ing vested  rights,  see  ante,  "Rules  of  Evi- 
dence." §  77. 

A  law  which  establishes  a  rule  of  evi- 
dence respecting  certain  past  transactions 
can  not  be  said  to  impair  the  obligation 
of  contracts.  Laws  which  change  the 
rules  of  evidence  relate  to  the  remedy 
only.     Herbert  v,  Easlon,  43  Ala.  547. 

The  omission  of  Act  March  20,  1875 
(making  a  recorded  deed  admissible  in 
evidence  without  proof  of  its  execution, 
when  recorded  twelve  months  after  its 
passage,  etc.),  from  Code  1876,  if  operat- 
ing its  repeal,  would  not  destroy  the  force 
and  effect  of  a  deed  duly  registered  while 
it  was  in  existence.  Hart  v.  Ross,  64 
Ala.  96. 

Competencjr  of  Witnesses. — Act  Feb. 
14,  1867,  allowing  a  party  or  person  in- 
terested to  testify,  is  not  unconstitutional, 
as  impairing  the  obligation  of  contracts. 
Walthall  V.  Walthall,  42  Ala.  450. 

§  112.  Stay  of  Execution. 

Act  Dec.  10,  1861,  §  19,  provides  that 
any  defendant  *n  execution,  when  a  levy 
has  been  made,  may  deliver  to  the  officer 
holding  the  execution  a  written  sugges- 
tion that  there  was  some  irregularity  or 
illegality  in  the  execution  or  in  its  issue, 
or  in  the  proceedings  under  it,  and  that 
he  may  thereupon  supersede  the  execu- 
tion by  giving  bond  payable  to  plaintiff, 
conditioned  to  pay  the  amount  of  the  ex- 
ecution, and  interests  and  costs,  if  the 
suggestion  is  not  established  as  true,  but 
does  not  require  such  suggestion  to  be 
true,  nor  to  contain  matter  of  defense, 
available  by  any  law  of  practice.  Held, 
that  the  act  is  in  violation  of  the  consti- 
3  Ala  Dig— 16 


tutional  requirement  that  no  law  impair- 
ing the  obligation  of  contracts  shall  be 
made,  and  therefore  a  bond  taken  and 
judgment  rendered  on  it  in  compliance 
with  such  provision  are  void.  Ashurstv. 
Phillips,  43  Ala.  158;  Ex  parte  Pollard,  40 
Ala.  77. 

Act  Dec.  10,  1861,  §  5,  which  prohibits 
the  issue  of  an  execution  on  a  judgment, 
without  the  written  consent  of  the  defend- 
ant, until  the  expiration  of  a  year  from 
the  ratification  of  a  treaty  of  peace  be- 
tween the  confederate  states  and  the 
United  States,  except  in  certain  specified 
cases,  and  under  certain  conditions,  is  in 
conflict  with  that  provision  in  the  United 
States  constitution  and  the  confederate 
constitution  which  prohibits  the  impair- 
ing of  the  obligations  of  contracts.  Huds- 
peth V.  Davis,  41  Ala.  389;  Ex  parte  Pol- 
lard, 40  Ala.  77. 

§  113.   Exemptions  from  Legal  Process. 

An  act  exempting  certain  property  from 
levy  on  executions  or  attachment  to 
satisfy  debts  contracted  before  its  pas- 
sages does  not  conflict  with  that  clause  of 
the  constitution  of  the  United  States 
which  prohibits  any  state  from  passing 
a  law  impairing  the  obligation  of  con- 
tracts. Sneider  i\  Heidelberger,  45  Ala. 
126. 

Code  1896,  §  2038,  as  amended  by  Act 
Feb.  23,  1890  (Acts  1898-99,  p.  37),  declar- 
ing that  wages  of  resident  laborers  for 
personal  services  to  the  amount  of  $25 
per  month  shall  be  exempt  from  garnish- 
ment for  the  collection  of  debts,  is  not 
invalid  as  impairing  the  obligations  of 
contracts  made  after  its  enactment.  Rich- 
ardson V.  Kaufman,  39  So.  368,  143  Ala. 
243. 

Homestead  Exemptions. — A  constitu- 
tional or  statutory  provision  establishing 
or  enlarging  a  homestead  exemption  is 
within  the  federal  prohibition  of  laws  im- 
pairing the  obligation  of  contracts  in  so 
far  as  it  relates  to  debts  contracted  be- 
fore its  adoption.  Wilson  v.  Brown,  58 
.^la.  62.     See  the  title  HOMESTEAD. 

§  114.  Redemption  Laws. 

The  test  of  whether  a  redemption  stat- 
ute, subsequent  to  the  execution  of  a 
mortgage,  impairs  the  obligation  of  the 
contract,  is  whether  it  cuts  off  any  ex- 
isting rights  of  the  mortgagee,  or  places 
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an  additional  burden  on  the  mortgagor; 
and  a  statute  authorizing  the  redemption 
of  property  sold  under  a  mortgage,  where 
no  right  to  redemption  previously  ex- 
isted, or  which  e^^tends  the  period  of 
redemption  beyond  the  time  formerly  al- 
lowed, can  not  constitutionally  apply  to 
a  mortgage  executed  before  its  passage, 
nor  could  a  statute  so  apply  which  reduces 
the  period  of  redemption,  but  a  mort- 
gagee, who  purchases  for  a  sum  equal  to 
the  indebtedness,  ceases  to  hold  as  mort- 
gagee and  holds  as  purchaser,  and  the 
property  is  subject  to  redemption  under 
the  redemption  laws  existing  when  the 
sale  was  made,  but.  if  he  purchases  for 
less  than  the  debt,  he  still  holds  as  mort- 
gagee, and  a  redemption  law  applicable  to 
existing  mortgages  which  would  divest 
him  of  the  property  by  payment  of  less 
than  the  mortgage  debt  or  which  would 
impair  his  security  would  be  unconstitu- 
tional; and  if  the  law  required  payment 
of  the  full  amount  due,  regardless  of  the 
amount  bid.  as  now  required  by  Code 
1907,  §  5749,  subd.  4,  a  new  redemption 
law  in  extending  the  right  to  the  assignee 
of  the  mortgagor  would  be  valid  as 
against  a  mortgagee,  who  had  bought  the 
property  for  less  than  the  mortgage  debt. 
Cowley  V.  Shields  (Ala.),  60  So.  267. 

The  redemption  law  of  1842,  in  its 
operation  on  pre-existing  mortgages,  is 
not  in  violation  of  the  provisions  of  the 
state  or  United  States  constitution  re- 
specting taws  invalidating  the  obligations 
of  the  contract.  Bugbee  r.  Howard.  32 
Ala.  713;  Beck  v.  Burnett,  22  Ala.  822. 

Act  Jan.,  1842  (Clay's  Dig.  502),  per- 
mitting the  debtor  or  any  bona  fide  cred- 
itor to  redeem  lands  from  execution  sales, 
is  not  unconstitutional,  as  impairing  the 
obligation  of  contracts  as  to  an  existing 
creditor.  Such  a  creditor  has  stipulated 
for  no  specific  lien,  and  the  only  right, 
under  his  contract,  is  to  have  the  same 
remedies  as  all  other  creditors  are  entitled 
to  by  the  general  laws  of  the  land.  Tver- 
son  V.  Shorter,  9  Ala.  713:  Bartlett  r. 
Lang,  2  Ala.  401;  Boyce  v.  Holmes,  2 
Ala.  54. 

§   115.    Appeal  and   Other  Remedies   for 
Review. 

A  legislature  may,  without  impairing 
the  obligation  of  contracts,  pass  an  act 
authorizing  judgments  of  the  courts,   al- 


though previously  rendered,  to  be  opened, 
and  new  trials  in  the  actions  to  be  had. 
Ex  parte  Bibb,  44  Ala.  140;  Ex  parte  Nor- 
ton, 44  Ala.  177. 

Act  March  9,  1871.  which  allows  a  mar- 
ried woman  to  take  appeals  without  giv- 
ing security  for  costs,  does  not  impair  the 
obligation  of  judgments  or  of  the  con- 
tracts on  which  they  are  founded.  Todd 
V.  Xeal,  49  Ala.  266. 

"The  appeal  does  not  assail  the  validity 
of  the  judgment  of  the  court  below,  nor 
the  contract  oh  which  it  is  founded.  It 
is  but  a  continuation  of  the  suit,  as  to 
certain  questions  in  litigation  in  another 
court.  There  is  no  stipulation  in  appel- 
lee's contract  that  the  right  of  appeal  shall 
be  denied  to  the  appellants.  If  the  local 
state  legislature  chooses  to  direct  by  stat- 
ute how  appeals  shall  be  taken,  this  must 
necessarily  be  the  law  of  appeals  in  the 
local  courts.  It  is  a  matter  of  practice. 
It  is  the  mode  of  transmitting  a  cause 
from  an  inferior  to  a  superior  court.  It 
is  a  matter  under  the  government  of  the 
state  legislature.  It  has  nothing  to  do 
with  the  contracts  litigated  in  the  state 
courts.  It  is  merely  a  mode  of  ending 
the  litigation.  It  leaves  the  contract,  that 
may  be  the  foundation  of  the  suit,  wholly 
without  any  impairment  of  its  obligation 
whatever.  That  the  appellant  shall  give 
bond  to  secure  the  costs  of  appeal,  is  a 
mere  regulation  of  the  practice  by  stat- 
ute. Such  a  statute  may  be  repealed.  It 
takes  away  from  the  appellee  no  vested 
right.  Cooley  s  Const.  Limitations,  p.  361, 
and  cases  cited  in  notes;  also  Anony- 
mous, 2  Stew.  228;  Page  v.  Matthews,  40 
Ala.  547;  Curry  r.  Landers,  35  Ala.  280.*' 
Todd  r.  Neal,  49  Ala.  266,  277. 

§  116.   Costs. 

The  statute  of  1827,  authorizing  execu- 
tions to  be  issued  for  costs  against  the 
plaintiffs  in  other  executions,  when  the 
officer  returns  that  the  defendants  in  such 
executions  have  no  property,  is  constitu- 
tional, though  it  apply  to  judgmeiits  ren- 
dered before,  as  well  as  after,  the  passing 
of  the  statute.     Anonymous.  2  Stew.  228. 

VIII.      RETROSPECTIVE     AND     EX 
POST  FACTO  LAWS. 

§  117.   Constitutional  Prohibitions  in  Gen- 
eraL 
"It  may  be  stated,  as  a  general  propo- 
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sition,  that  there  is  no  section  in  oui  con- 
stitution which  prohibits  the  enactment 
of  a  retroactive  law.  Aldridge  v.  Tuscum- 
bia,  etc.,  R.  Co.,  2  Stew.  &  P.  199;  Lindsay 
r.  United  States  Sav.,  etc.,  Co.,  120  Ala. 
156,  24  So.  171,  42  L.  R.  A.  783.  Section 
22  of  our  constitution  of  1901  expresses 
the  only  limitation  in  that  line,  and  our 
courts  have  held  that  'ex  post  facto'  laws 
are  necessarily  penal  laws;  so  that,  un- 
less a  law  impairs  the  obligation  of  a  con- 
tract, or  deprives  the  citizen  of  some 
vested  right,  or  is  obnoxious  to  some 
other  provision  of  the  constitution,  the 
mere  fact  that  it  is  retroactive  does  not 
render  it  unconstitutional.  The  general 
rule  is  that  a  law  will  not  be  construed  as 
having  a  retroactive  effect  unless  it  is 
plain  from  its  terms  that  the  legislature 
so  intended.  Smith  v,  Kolb,  58  Ala.  645." 
Leahart  v,  Deedmeyer,  158  Ala.  295,  48 
So.  371,  372. 

In  the  absence  of  an  express  constitu- 
tional prohibition,  a  statute  is  not  void 
merely  because  it  is  retrospective  in  its 
action.  Bloodgood  z\  Cammack,  5  Stew. 
&  P.  276. 

Changing  Defenses  or  Rights  of  Ac- 
tion after  Suit  Brought. — Under  Const. 
1901,  §  95,  providing  that  after  suit  is  be- 
gun the  legislature  shall  have  no  power 
to  take  away  such  cause  of  action  or  de- 
stroy any  existing  defense,  the  repeal  of 
statutes  upon  which  plaintiff  sought  to 
bottom  defendant's  liability  will  not  af- 
fect the  action.  Armstrong  v.  Sellers 
(Ala.),  62  So.  28. 

§  118.  Nature  of  Retrospective  Laws. 

"Statutes  which  may  be  properly  de- 
nominated retrospective,  are  such  as 
take  away  or  impair  vested  rights,  ac- 
quired under  existing  laws,  or  create  a 
new  obligation,  impose  a  new  duty,  or  at- 
tach' a  new  disability,  in  respect  to  trans- 
actions or  considerations  already  past. 
Society,  etc.,  v.  Wheeler,  2  Gall.  139,  Fed. 
Cas.  No.  13,156.  Such  statutes  are  of- 
fensive to  the  principles  of  sound  and  just 
legislation,  and  it  is  of  these  the  authori- 
ties to  which  we  have  been  referred,  use 
the  term  *odious,'  and  other  epithets  ex- 
pressive of  judicial  opprobrium.  There 
are  other  statutes  which  when  operating 
retrospectively,  have  not  incurred  judicial 
condemnation,  and  to  which  a  liberal  con- 
struction for  the   consummation    of     the 


just  and  beneficent  purposes  in  view,  has 
been  freely  accorded.  Such  statutes  are 
intended  to  remedy  a  mischief,  promote 
public  justice,  correct  innocent  mistakes 
into  which  parties  may  have  fallen,  cure 
irregularities,  or  give  effect  to  the  acts 
and  contracts  of  individuals  fairly  done 
and  made.  These  are  remedial  statutes 
conducive  alike  to  individuals  and  public 
good.  1  Kent.  456.  To  this  class  belongs 
statutes  confirming  marriages  not  cele- 
brated according  to  law,  confirmatory  of 
contracts,  offensive  only  to  statutory  pro- 
hibitions, remitting  penalties,  curing  ir- 
regularities or  defects  in  judicial  proceed- 
ings, imparting  validity  to  corporate 
acts  or  contracts,  which  were  merely 
ultra  vires,  laws  not  adverse  to,  but  in 
advancement  of  equitable  principle."  Ex 
parte  Buckley,  53  Ala.  42,  54. 

§  119.  Retroactive  Operation  as  to  Rights 
and  Obligations. 

Where,  at  the  death  of  the  owner  of 
real  property,  the  law  gave  the  widow 
only  a  life  estate  in  the  homestead,  the 
legislature  could  not  subsequently  pass  an 
act  by  virtue  of  which  the  widow  would 
receive  the  homestead  in  fee.  Bailes  i\ 
Daly,  40  So.  420.  146  Ala.  628. 

§  120.   Laws  Relating  to  Remedies. 

Change  of  law  as  affecting  vested 
rights,  see  ante,  "Appeal  or  Other  Pro- 
ceeding for  Review,"  §  79.  Denial  of  equal 
protection  of  laws,  see  post,  "Civil  Reme- 
dies and  Proceedings,"  §  147.  Deprivation 
of  property  without  due  process  of  law, 
see  post,  "Rules  of  Evidence,"  §  179. 
Impairing  obligation  of  contracts,  see 
ante,  "Remedies  against  Municipality," 
§   98. 

"Statutes  which  relate  alone  to  the 
remedy,  without  creating,  enlarging,  or 
destroying  the  right,  operate  generally  on 
existing  causes  of  action  as  well  as  those 
which  afterwards  accrue."  Coosa  River 
Steamboat  Co.  v.  Barclay,  30  Ala.  120. 
"The  legislature  may  alter,  enlarge, 
modify,  or  confer  a  remedy  for  existing 
legal  rights  without  infringing  any  prin- 
ciple of  the  constitution."  This  doctrine 
is  supported  by  the  great  current  of  au- 
thority. Alabama  Life  Ins.,  etc.,  Co.  v. 
Boykin,  38  Ala.  510;  Ex  parte  PoUand, 
40  Ala.  77;  Tutwiler  v.  Tuscaloosa  Coal, 
etc.,  Co.,  89  Ala.  391,  7  So.  398,  399. 
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Laws  Relating  to  Rules  of  Evidence.— 

"A  clause  of  §  95  of  the  constitution  pro- 
vides that:  'After  suit  has  been  com- 
menced on  any  cause  of  action,  the  leg- 
islature shall  have  no  power  to  take  away 
such  cause  of  action,  or  destroy  any  ex- 
isting defense  to  such  suit/  Restrospec- 
tive  legislation  dealing  with  the  laws  of 
evidence  in  criminal  prosecutions  and 
rendering  a  conviction  more  easy  than  it 
would  have  been  at  the  time  when  the  of- 
fense was  committed  is  ex  post  facto  and 
prohibited;  but  'the  rule  is  otherwise  as 
to  change  in  the  rules  of  evidence  in  civil 
cases.  These  pertain  to  the  remedy,  and 
form  no  part  of  the  obligation  of  an  ex- 
isting contract.  It  is  a  plain  proposition, 
free  from  all  doubt,  that  no  one  possesses 
a  vested  right  to  existing  rules  of  evi- 
dence, in  civil  causes  of  action,  and  the 
law-making  power  is  at  liberty  to  change 
them,  from  time  to  time,  within  the  broad 
latitude  of  their  sound  discretion.*  Good- 
lett  V.  Kelly,  74  Ala.  213;  State  r.  Thomas. 
144  Ala.  77.  40  So.  271,  2  L.  R.  A..  N.  S.. 
1011,  6  Ann.  Cas.  744.  And  the  general 
principle  is  that  statutory  alterations  in 
rules  and  methods  of  procedure,  including 
rules  of  evidence,  are  always  retrospec- 
tive unless  there  be  some  good  reason 
against  it.  Endlich,  Interp.  State.,  §§  282. 
286.  'Statutes  which  relate  alone  to  the 
remedy,  without  creating,  enlarging,  or 
destroying  the  right,  operate  generally  on 
existing  causes  of  action,  as  well  as 
those  which  afterwards  accrue.'  Coosa 
River  Steamboat  Co.  v.  Barclay,  30  Ala. 
120;  Tutwiler  v.  Tuscaloosa  Coal,  etc.. 
Co..  89  Ala.  391,  7  So.  398;  Birmingham 
Trust,  etc.,  Co.  v.  Currey,  175  Ala.  373. 
57  So.  962."  Brannan  v.  Henry,  175  Ala. 
454,  57  So.  967,  969. 

Act  April  4,  1911  (Acts  1911,  p.  192). 
authorizing  the  introduction  in  evidence 
of  documents  executed  prior  to  1879,  by 
the  governor  or  his  secretary,  purporting 
to  convey  state  lands,  but  ineffective  as 
conveyances,  and  giving  such  documents 
a  prima  facie  evidential  effect,  is  not,  in 
its  application  to  cases  arising  prior  to 
its  passage,  in  violation  of  Const.  1901,  § 
95,  providing  that,  after  suit  has  com- 
menced, the  legislature  shall  have  no 
power  to  take  away  such  cause  of  action 
or  destroy  existing  defenses,  for,  while 
ex  post  facto  laws  are  prohibited,  the 
rule  is    otherwise  as    to  changes  in     the 


rules  of  evidence  which  pertain  only  to 
the  remedy,  and  not  to  the  right     Bran- 
nan  V.  Henry,  175  Ala.  454,  57  So.  967. 
Creating   Remedy    for  Enforcement  of 

Lien.— Act  Sept.  26,  1903  (Acts  1903,  p. 
273),  providing  that  on  any  judgment  or 
decree  which  has  been  filed  or  registered 
as  provided  by  section  one  thereof  within 
ten  years,  execution  may  issue,  did  not 
change  the  rights  or  interests  of  the  par- 
ties in  or  to  the  property,  but  merely 
gave  the  judgment  owner  a  remedy  by 
execution  to  enforce  the  lien,  which  lien 
he  already  had,  and  hence  the  act  was  not 
invalid  as  retrospective  legislation.  Jeffer- 
son County  Sav.  Bank  v.  Miller,  40  So. 
513,  145  Ala.  237. 

§  181.  Curative  Acts. 

§  128. In  GeneraL 

"Curative  statutes  are  by  their  very  na- 
ture intended  to  act  upon  past  transac- 
tions, and  are  therefore  wholly  retro- 
spective. Their  effect,  in  the  absence  of 
an  express  provision  to  the  contrary,  and 
saving  the  vested  rights  of  innocent  third 
parties,  is  to  make  the  acts  to  which  they 
t  elate  valid  ab  initio.  The  power  to  cure 
past  transactions  defectively  executed  is 
a  beneficent  power.  The  last  clause  of  § 
95  of  the  constitution  does  not  abrogate 
the  power  of  the  legislature  to  act  in  that 
way.  It  preserves  the  rights  of  the  par- 
ties to  pending  causes  as  they  existed  un- 
der the  law  at  the  time  of  the  passage  of 
an  act,  but  puts  no  restraint  upon  the 
power  of  the  legislature  in  respect  to  the 
regulation  of  the  manner  in  which  those 
rights  may  be  proved,  except  that  it  must 
not.  under  the  guise  of  regulating  the 
presentation  of  evidence,  contrive  in 
pending  suits  to  take  away  a  cause  of 
action  or  destroy  any  existing  defense.** 
Brannan  x'.  Henry,  175  Ala.  454,  57  So. 
967,  969. 

§  183.  Transactions  between  Private 

Persons. 

The  section  of  Act  Feb.  8,  1858,  "to 
fix  the  mode  of  conveying  the  estates  of 
husband  and  wife,  and  for  other  pur- 
poses," providing  that  "no  deed  o£  con- 
veyance of  any  land  heretofore  made  and 
executed  by  husband  and  wife  shall  be 
deemed  invalid  or  defective  or  insuflicierit 
in  law,  by  reason  of  any  informality  or 
omission  in  the  acknowledgment,"  is  un- 


Digitized  by 


Google 


123-128 


Constitutional  Law 


245 


constitutional.  Alabama  Life  Insurance 
&  Trust  Co.  V,  Boykin,  38  Ala.  510,  cited 
in  note  in  22  L.  R.  A.  385. 

§  1J4. Judicial  Proceedings.- 

Act  June  8,  1869,  relating  to  bills  of 
exceptions,  although  having  a  retrospec- 
tive effect  in  curing  deficiency  in  bills  of 
exception  theretofore  signed,  is  constitu- 
tional Wharton  v.  Cunningham,  46  Ala. 
590. 

Judgment  liens  created  by  an  unconsti- 
tutional act  can  not  be  continued  in  force 
by  subsequent  legislation  for  that  pur- 
pose. Martin  v.  Hewitt,  44  Ala.  418. 

§  IM.  Administrative  Action. 

The  legislature,  where  contract  or 
property  rights  are  not  involved,  can 
enact  laws  modifying  or  affecting  the  re- 
sults of  prior  transactions  in  matters  of 
public  concern;  so  that  Act  Dec.  14,  1898, 
curing  irregularities  in  a  prior  election, 
was  not  unconstitutional  because  retro- 
spective. Lovejoy  v,  Beeson,  25  So.  599, 
121  Ala.  605. 

§  IM.  Nature  of  Ex  Post  Facto  Laws. 

"It  is  now  well  understood  that  the 
prohibition  of  the  constitution  of  the 
United  States  against  the  passage  by  con- 
gress of  ex  post  facto  laws,  applies  only 
to  criminal  cases.  Calder  r.  Bull,  3  Dall. 
386,  1  L.  Ed.  648;  Satterlee  v.  Matthew- 
son.  2  Pet.  380,  7  L.  Ed.  458;  Wilkinson 
V,  Leland,  2  Pet.  627,  7  L.  Ed.  542;  3 
Story's  Com.  on  Con.  266.  And  such  is 
held  to  be  the  true  construction  of  a  sim- 
ilar clause  in  the  Bill  of  Rights  of  this 
state  in  the  case  of  Bloodgood  v.  Cam- 
mack,  5  Stew.  &  P.  276."  Elliott  v.  May- 
field,  4  Ala.  417,  423;  Aldridge  v.  Tus- 
cumbia,  etc.,  R.  Co.,  2  Stew.  &  P.  199. 

"As  early  as  1798,  in  Calder  v.  Bull,  3 
Dall.  286,  1  L.  Ed.  648,  the  supreme  court 
of  the  United  States,  in  considering 
whether  an  act  of  a  state  legislature  was 
in  violation  of  the  prohibition  against  ex 
post  facto  laws,  deemed  it  expedient  to 
define  fully  the  meaning  of  that  provi- 
sion in  the  constitution;  and  it  was  held 
that  the  prohibition  included — 1st,  every 
law  that  makes  criminal  an  action  done 
.before  the  passing  of  the  law,  and  which 
was  innocent  when  done,  and  punishes 
such  action;  2d.  every  law  that  aggravates 
a  crime,  or  makes  it  greater  than  it  was 
when     committed;  3d,     every    law     that 


changes  the  punishment,  and  inflicts  a 
greater  punishment  than  the  law  annexed 
to  the  crime  when  committed;  4th,  every 
law  that  alters  the  legal  rules  of  evidence, 
and  receives  less  or  different  testimony 
than  the  law  required  at  the  lime  of  the 
commission  of  the  offense,  in  order  to 
convict  the  offender.  All  these,  and  sim- 
ilar laws,  it  was  held,  are  prohibited  by 
the  constitution.  This  statement  of  what 
are  ex  post  facto  laws,  within  the  words 
and  intent  of  the  constitutional  prohibi- 
tion, has  since  been  generally  adopted 
and  followed  by  the  different  courts, 
whenever  the  question' has  arisen."  Hart 
V.  State,  40  Ala.  32,  34,  cited  in  note  in  37 
L.  R.  A.,  N.  S.,  97. 

§  127.  Retroactive   Operation  of  Ex  Post 
Facto  Laws. 

§  laS. In  General. 

Act  Feb.  14,  1867,  allowing  a  party  or 
person  interested  to  testify,  is  not  an  ex 
post  facto  law.  Walthall  v.  Walthall,  42 
Ala.  450. 

Procedure.— Act  Feb.  27,  1889,  requir- 
ing the  defense  of  insanity  to  be  set  up 
by  special  plea  on  arraignment,  governs 
only  the  mode  of  procedure  in  criminal 
cases,  and  the  custody  of  the  prisoner 
pending  prosecution,  and  deprives  de- 
fendant of  no  substantive  right  which  he 
would  otherwise  have,  and  properly  ap- 
plies to  a  crime  already  committed  at  the 
time  of  its  enactment.  Perry  v.  State,  87 
Ala.  30,  6  So.  425. 

Act  1887,  reducing  the  number  of  per- 
emptory challenges  allowed  to  defendants 
in  trials  of  felonies,  not  capital,  is  not  ex 
post  facto  as  to  one  who  committed  a 
crime  before  the  act  passed,  since  the 
change  affects  only  the  remedy  or  the 
procedure  of  the  trial,  and  in  no  degree 
affects  the  right  itself.  South  v.  State, 
86  Ala.  617,  6  So.  52,  cited  in  note  in  31 
L.  R.  A.,  N.  S.,  820. 

'*Manifestly,  laws  of  this  class  affect 
the  remedy — the  procedure  by  which  ac- 
tions are  maintained  and  defended  and 
determined.  They  in  no  degree  affect 
the  right  itself.  As  to  crimes,  their  effect 
is  in  no  sense  to  make  an  action  criminal 
which  was  innocent  when  done,  or  to  add 
to  the  criminality  of  an  offense  after  its 
commission,  or  to  increase  the  punish- 
ment, or  to  authorize  a  conviction  on  less 
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or  different  testimony  than  that  required 
when  the  crime  was  committed.  Relating, 
as  they  do,  to  procedure,  laws  of  this 
character  may  be  modified  at  any  time  by 
the  legislature,  and  as  modified  will  ap- 
ply in  all  subsequent  proceedings,  with 
respect  to  offenses  committed  before  as 
well  as  those  committed  after  their  adop- 
tion. 'There  is  no  such  thing,'  says  Mr. 
Bishop,  *as  a  vested  right  in  any  remedy.' 
Bish.  St.  Crimes.  §  178.  'So  far  as  mere 
modes  of  procedure  are  concerned,  a 
party  has  no  more  right  in  a  criminal 
than  in  a  civil  action  fo  insist  that  his 
case  shall  be  disposed  of  under  the  law 
in  force  when  the  act  to  be  investigated 
is  charged  to  have  taken  place.'  Cooley, 
Const.  Lim.  329.  The  legislature  has 
power  at  all  times  to  increase  or  dimin- 
ish the  number  of  peremptory  challenges 
to  be  allowed  the  state  or  the  defendant 
in  a  criminal  cause.'  Thomp.  &  M.  Juries, 
§  165.  And  the  doctrine  of  these  texts  has 
been  repeatedly  sustained  by  courts  of 
last  resort,  including  this  coUrt.  Lore  v. 
State,  4  Ala.  173."  South  v.  State,  86  Ala. 
617,  6  So.  52,  53. 


§  129. 


Rules  of  Evidence. 


"A  statute  which  simply  enlarges  the 
class  of  person  who  may  be  competent 
to  testify  is  not  ex  post  facto  in  its  ap- 
plication to  offenses  previously  com- 
mitted." Wester  v.  State.  142  Ala.  56,  38 
So.  1010,  1011. 

Acts  1903,  p.  32,  making  a  married 
woman  a  competent  witness  against  her 
husband  in  certain  cases,  is  not  objection- 
able as  an  ex  post  facto  law.  Wester  v. 
State,  38  So.  1010,  142  Ala.  56. 

Act  Dec.  5,  1863,  providing  that  Code, 
§  3600,  which  prohibits  a  conviction  in  a 
criminal  case  on  the  uncorroborated  tes- 
timony of  an  accomplice,  should  not  ex- 
tend to  trials  on  indictments  for  misde- 
meanors, when  applied  to  prosecutions 
for  misdemeanors  committed  prior  to  its 
passage,  violates  the  constitutional  pro- 
vision against  ex  post  facto  laws.  Hart 
t .  State.  40  Ala.  32. 

§  130.  Nature  or  Extent  of  Punish- 
ment. 

Section  3  of  art.  8  of  the  constitution 
of  1875,  denying  the  privilege  of  register- 
ing,  voting   and   holding   office   to   those 


"who  shall  have  been  convicted  of  trea- 
son, embezzlement  of  public  funds,  mal- 
feasance in  office,  larceny,"  etc.,  dis- 
qualify fjom  participation  in  the  elective 
franchise  all  persons  convicted  of  any 
one  of  the  specified  crimes  prior  to  the 
adoption  of  the  constitution,  as  well  as 
those  thereafter  convicted;  and  hence,  a 
person  convicted  of  larceny  in  1871  may 
be  convicted  under  the  statute  for  voting 
at  a  general  election  held  in  August,  1884. 
As  thus  construed,  not  taking  away  a 
legal  right,  nor  imposing  a  legal  burden, 
and  requiring  a  conviction  in  the  due 
course  of  judicial  proceedings  before  dis- 
franchisement, is  neither  an  ex  post  facto 
law,  nor  a  provision  in  the  nature  of  a 
bill  of  attainder,  within  the  meaning  of 
the  federal  constitution.  Washington  v. 
State,  75  Ala.  582. 

Replacing  Imprisonment,  by  Fine  or 
Imprisonment  or  Both.— An  act  is  not  un- 
constitutional, as  being  ex  post  facto, 
which  authorizes  the  jury,  in  their  dis- 
cretion, to  inflict  fine  and  imprisonment, 
one  or  both,  in  heu  of  imprisonment,  in 
the  penitentiary  not  less  than  two  nor 
more  than  five  years.  Turner  v.  State, 
40  Ala.  21. 

Increasing  Costs. — An  act  increasing 
costs  on  conviction  for  an  offense  can  not 
be  applied  to  acts  committed  before  its 
passage.  This  would  render  it  ex  post 
facto.     Caldwell  r.  State,  55  Ala.  133. 

IX.   PRIVILEGES   OR   IMMUNITIES, 
AND  CLASS  LEGISLATION. 

§  131.  Constitutional  Prohibitions  in  Gen- 
eral. 

Grant  and  regulation  of  privileges  and 
immunities  by  special  or  local  laws,  see 
the  title  STATUTES. 

The  declaration  of  rights  is  the  con- 
trolling part  of  the  constitution  by  which 
the  general  powers  are  to  be  expounded, 
and  the  provision  that  all  free  men  are 
equal  in  rights,  and  no  man  is  entitled  to 
exclusive  separate  emoluments  or  privi- 
leges, but  in  consideration  of  public  serv- 
ices, being  designed  to  guaranty  to  every 
citizen  the  equal  right  to  hold  office,  nul- 
lifies legislation  imposing  any  disqualifi- 
cation for  the  holding  of  office  except  by 
virtue  of  and  for  those  causes  enumerated 
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in   a    constitutional   grant   of  power  so  to 
do.     In  re  Dorsey,  7  Port.  293. 

§  132.  Grants  of  Special  Privileges  or  Im- 
munities. 

§  132  (1)  Particular  Grants  of  Privileges 
by  State. 

Code,  §  4755,  providing  that  it  shall  be  a 
criminal  offense  to  obtain  board  by  fraud 
or  misrepresentation  exerted  towards  the 
landlord  of  any  hotel  or  boarding  house, 
is  not  unconstitutional  on  the  ground  that 
it  grants  a  special  privilege  to  hotel 
keepers.  Chauncey  v.  State,  30  So.  403, 
130  Ala.  71. 

Establishment  and  Regulation  of  Dis- 
pensaries.—Act  Oct.  1,  1903  (Loc.  Acts 
1903,  p.  443),  providing  for  the  establish- 
ment, maintenance,  and  regulation  of  a 
dispensary  in  the  town  of  Elba  for  the 
sale  of  liquors,  and  to  establish  and  per- 
petuate a  board  of  commissioners  for  the 
management  of  such  dispensary— such 
board  being  created  without  funds  to  in- 
augrurate  the  business,  though  authorized 
to  borrow  money — and  providing  that 
such  commissioners  shall  receive  all  the 
issues  and  profits  thereof,  was  unconstitu- 
tional, as  a  grant  of  a  special  privilege  to 
the  commissioners.  Town  of  Elba  t\ 
Rhodes,  38  So.  807,  142  Ala.  689. 

Loc.  Laws  1907,  p.  884,  delegates  the 
authority  to  the  town  of  Florala  to  op- 
erate and  maintain  a  liquor  dispensary  for 
the  town  with  corporate  funds,  gives  the 
town  the  authority  to  elect  commissioners 
for  four  years,  provides  that  the  business 
shall  be  conducted  by  the  intendant  and 
alderman  through  a  dispenser  and  the 
commissioners,  requires  daily  reports  to 
be  made  to  'the  town  treasurer,  and 
appropriates  the  profits  arising  from  the 
business  for  the  schools  and  such  other 
objects  and  purposes  as  may  be  diesig- 
nated  by  the  town.  Held,  that  the  act  is 
not  void  as  a  grant  of  special  privilege  to 
the  commissioners,  as  it  does  not  give 
them  a  direct  pecuniary  interest  in  the 
business.  Ex  parte  Hall,  47  So.  199,  156 
Ala.  642. 

Fixing  Maximum  Rate  of  Interest  to  Be 
Charged  by  Bankers.— Code  1886,  §  4140, 
provides  that  any  banker  who  discounts 
any  note  or  draft  at  a  higher  rate  of  inter- 
est than  8  per  cent  per  annum,  not  includ- 
ing the  difference  of  exchange,  is  guilty  of 


a  misdemeanor,  is  not  unconstitutional  as 
class  legislation.  Youngblood  v.  Birm- 
ingham Trust  &  Savings  Co.,  95  Ala.  521, 
12  So.  579,  20  L.  R.  A.  58. 

•'Section  4435  of  the  Code  of  1876,  was 
directed  against  individual  bankers  only. 
As  it  then  stood,  it  was  adjudged  to  be  un- 
constitutional by  the  supreme  court  in 
Carter  v.  Coleman,  84  Ala.  256,  4  So.  151. 
The  ground  of  that  decision  is  not  ex- 
pressly stated,  but  it  was  based  on  author- 
ities. Smith  V.  Louisville,  etc.,  R.  Co.,  73 
Ala.  449;  South,  etc.,  R.  Co.  z.  Morris,  65 
Ala.  193,  a  reference  to  which  leaves  little 
doubt  that  the  statute  was  held  invalid  be- 
cause it  did  not  apply  also  to  corporations 
engaged  in  the  business  of  banking;  and 
this  is  made  manifest  by  the  further  state- 
ment of  the  court"  that  the  statute  has 
since  been  changed  (Code  1886,  §  4140): 
with  what  effect  we  need  not  inquire.* 
The  change  here  referred  to  consists  in 
omission  from  its  last  codification  of  the 
word  'individual/  the  effect  being  to  make 
it  applicable  to  corporate  as  well  as  in- 
dividual bankers,  and  to  obviate  the  in- 
firmity pointed  out  in  Carter  v.  Coleman. 
We  do  not  conceive  that  there  could  have 
been  any  other  objection  to  the  constitu- 
tionality of  the  original  enactment;  and, 
that  objection  having  been  eliminated  by 
amendment,  we  are  clear  in  the  conviction 
that  it  is  now  a  valid  and  efficacious  exer- 
cise of  legislative  power.  It  is  quite  er- 
roneous to  say  that  it  is  class  legislation, 
in  a  vitiating  sense.  It  does  apply  to  a 
class,  of  course,  as  do  very  many  other 
statutes  in  our  jurisprudence  whose  valid- 
ity has  never  been,  and  can  not  be,  suc- 
cessfully questioned,  as,  for  instance,  stat- 
utes regulating  railroads,  physicians,  law- 
yers, common  carriers,  warehousemen, 
etc.,  but,  like  all  these,  its  application  is  to 
all  of  a  number  of  persons,  natural  and 
artificial,  whose  occupation  and  business 
mark  the  lines  of  the  class  to  which  they 
belong,  and  as  members  of  which  they  are, 
each  and  all,  without  invidious  distinction 
whatever,  amenable  to  its  terms  solely 
because  they  pursue  an  avocation  which 
the  lawmaking  power  conceives  should  be 
specially  regulated."  Youngblood  v, 
Birmingham  Trust,  etc.,  Co.,  95  Ala.  521, 
12  So.  579,  580. 

"The   general  power  of  the   legislature 
to  regulate  occupations  and  business  of  all 
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kinds,  keeping  within  the  principle  that  ah 
members  of  a  particular  class  proposed  to 
be  regulated  must  be  equally  amenable 
to  the  regulation  made,  has  been  time  and 
again  declared  by  this  court.  Mobile  v, 
Yuille,  3  Ala.  137;  Ex  parte  Marshall,  64 
Ala.  266;  Harrison  v,  Jones,  80  Ala.  412; 
Louisville,  etc.,  R.  Co.  v.  Baldwin,  85  Ala. 
619,  5  So.  311;  McDonald  v.  St^te,  81  Ala. 
279,  2  So.  829."  Youngblood  v.  Birming- 
ham Trust,  etc.,  Co.,  95  Ala.  521,  12  So. 
579,  581. 

Exen^)tion  from  Taxation. — A  provi- 
sion in  the  charter  of  an  incorporated  in- 
surance company,  establishing  a  fixed 
bonus  in  commutation  of  all  taxes  on  its 
capital  stock  and  property,  is  not  obnox- 
ious to  any  constitutional  objection. 
Daughdrill  v.  Alabama  Life  Ins.  &  Trust 
Co.,  31  Ala.  91. 

Lotteries.— Act  Dec.  31,  1868,  "to  estab- 
lish in  Mobile  Charitable  Association 
for  the  benefit  of  the  common  school 
fund  of  Mobile  county,"  confers  upon  the 
persons  therein  named  the  exclusive  priv- 
ilege to  form  themselves  into  a  partner- 
ship for  the  purpose  of  receiving  sub- 
scriptions and  selling  and  disposing  of 
certificates  of  subscription  entitling  the 
holder  to  prizes  to  be  awarded  by  the  as- 
sociation. Held  violative  of  art.  1,  §  32, 
of  the  state  constitution,  which  provides 
that  'no  title  of  nobility  or  hereditary  dis- 
tinction, privilege,  honor,  or  emolument, 
shall  ever  be  granted  or  conferred  in  this 
state."     Horst  v.  Moses,  48  Ala.  129. 

§  138  (8)  Application  of  Provision  to  Mu- 
nicipality. 
Grant  of  Exclusive  Franchise,  in  Per- 
petuity,   to    Street    Railway    Company. — 

Neither  the  charter  of  the  city  of  Birm- 
ingham, nor  the  general  statutes,  confer 
on  that  corporation  the  power  to  grant,  by 
ordinance  in  the  nature  of  a  contract,  the 
exclusive  franchise  in  perpetuity  of  run- 
ning a  street  railway  through  certain  des- 
ignated streets  and  avenues  of  the  city; 
and  if  such  power  were  granted  by  its 
charter,  or  by  any  public  statute,  it  would 
be  violative  of  the  constitutional  provi- 
sion (art.  1,  §  23)  against  the  passage  of 
any  law  ''making  any  irrevocable  grant  of 
special  privilege  or  immunities."  Birming- 
ham, etc.,  St.  R.  Co.  V.  Birmingham  St.  R. 
Co.,  79  Ala.  465,  cited  in  Highland,  etc.,  R. 
Co.  V.  Birmingham  Union'  R.  Co.,  93  Ala. 


505,  9  So.  568;  Mobile  v.  Louisville,  etc.,  R. 
Co.,  124  Ala.  132,  26  So.  902;  (S.  C),  84 
Ala.  115,  4  So.  106,  to  the  point  that  irrev- 
ocable grants  of  special  privileges  or  im- 
munities were  not  prohibited  until  the 
adoption  of  the  constitution  of  1875. 

§  13d.  Privileges  and  Inmiunities  of  Citi- 
zens  of  the  United  States. 

§  133  (1)  In  General 

"It  is  averred  in  the  bill  that  complain- 
ant is  a  citizen  of  Virginia,  and  it  seems  to 
be  contended  in  the  brief  that  this  fact  en- 
titles him  to  the  relief  he  prays,  by  force 
of  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States.  We  have 
never  understood  that  amendment  to  con- 
fer upon  nonresidents  of  the  state  who  are 
citizens  of  the  United  States  any  greater 
or  other  privileges  or  immunities  than 
those  enjoyed  by  the  citizens  of  the  state^ 
and  we  believe  no  suggestion  of  that  sort 
has  ever  been  made  by  any  court."  Brown 
V.  Birmingham,  140  Ala.  590,  37  So.  173^ 
175.- 

Code  1907,  §  4583,  providing  that  all  in- 
surance  contracts,  the  application  for 
which  is  taken  in  Alabama,  shall  be 
deemed  to  have  been  made  within  the 
state,  and  shall  be  subject  to  the  laws 
thereof,  and  §  4572,  providing  that  no 
written  or  oral  misrepresentation  or  war- 
ranty made  in  the  negotiation  of  an  insur- 
ance policy,  or  in  the  application  or  proof 
of  loss,  shall  defeat  or  void  the  policy,  un- 
less the  misrepresentation  increases  the 
risk  of  loss,  are  not  invalid  or  violative 
of  Const.  U.  S.,  art.  14,  §  1,  prohibiting 
the  passage  of  any  law  abridging  the 
privileges  or  immunities  of  citizens,  etc.» 
but  are  valid,  and  superseded  a  provision 
of  a  policy  in  an  Indiana  company,  writ- 
ten on  an  application  executed  in  Ala- 
bama, reciting  that  the  parties  stipulated 
that  the  policy  s'hould  be  an  Indiana 
contract,  and  should  be  determined  in  ac- 
cordance with  its  laws.  State  Life  Ins. 
Co.  of  Indianapolis  v.  Westcott,  52  So- 
344.   166  Ala.   192. 

Regulating  Fees  of  Public  Officers.— 
Act  Feb.  16,  1889,  which  authorizes  the 
probate  judge  of  Conecuh  county  to  sup- 
ply only  citizens  of  the  county  with  mort- 
gage blanks  furnished  him  by  the  com- 
missioners, for  recording  which  in  a  rec- 
ord book  of  similar  forms  furnished  him 
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he  shall  charge  a  fee  of  twenty-five  ceiits, 
instead  of  the  general  statutory  fee  of 
fifteen  cents  per  folio,  is  not  unconstitu- 
tional as  requiring  persons  not  citizens 
to  pay  a  greater  fee  than  citizens,  since 
noncitizens  are  entitled  to  have  their 
mortgages  recorded  for  twenty-five  cents 
on  the  record  form  if  the  blanks  on  which 
they  are  executed  conform  to  the  act. 
Lee  V,  Lide,  111  Ala.  126.  20  So.  410. 

Regulating  Labor  Contracts.— Act 
March  1,  1901  (Acts  1900-01,  p.  1203), 
making  it  a  penal  offense  for  any  person 
who  has  contracted  in  writing  to  labor  for 
any  given  time,  or  who  has  leased  land 
for  any  specified  time,  or  who  has  con- 
tracted with  the  party  furnishing  lands 
either  to  furnish  the  labor  or  the  labor 
and  teams  to  cultivate  the  lands,  to  aban- 
don the  contract  without  the  consent  of 
the  other  party,  and  without  sufficient  ex- 
cuse, or  to  employment  of  a  similar  na- 
ture with  another  without  giving  him  no- 
tice of  a  prior  contract,  is  repugnant  to 
Const.  U.  S.  Amend.  14,  providing  that  no 
state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  im- 
munities of  the  citizens  -of  the  United 
States,  as  restricting  the  right  to  con- 
tract. Toney  v.  State,  37  So.  332,  141  Ala. 
120. 

Corporations. —  A  corporation  is  not  a 
"citizen,"  within  the  meaning  of  Const. 
U.  S..  art.  4,  §  2,  providing  that  "the  citi- 
zens of  each  state  shall  be  entitled  to 
all  privileges  and  immunities  of  citizens 
in  the  several  states."  American  Union 
Telegraph  Co.  r.  Western  Union  Tele- 
graph Co.,  67  Ala.  26. 

Regulating  Emigration  of  Labor. — Acts 
1880-81,  p.  162,  providing  that  no  person 
shall  be  /permitted  to  employ,  engage, 
contract,  or  in  any  other  way  induce  la- 
borers to  leave  certain  counties,  for  the 
purpose  of  removing  such  laborers  from 
the  state,  without  paying  to  each  of  the 
counties  a  license  tax  of  $250,  is  uncon- 
stitutional, as  restricting  the  rights  and 
privileges  of  such  laborers  to  free  emi- 
gration from  the  states  as  citizens  of  the 
United  States.  Joseph  v,  Randolph,  71 
Ala.  499. 

§  183  (2)  Regulating  Trades,  Professions, 
or  Business. 

Sess.  Acts  1878-79,  p.  206,  proiiibiting 
the    transportation   by   night   within    cer- 


tain counties  of  "any  cotton  in  the  seed," 
and  making  it  "unlawful  for  any  person 
to  sell  or  offer  for  sale,  barter,  exchange, 
or  buy"  within  said  counties  "any  cotton 
in  the  seed,"  is  not  unconstitutional,  as 
abridging  the  privileges  or  immunities  of 
citizens,  but  a  lawful  exercise  of  the  leg- 
islature's police  power.  Mangan  v. 
State,  76  Ala.  60;  Davis  z\  State,  68 
Ala.  58. 

Peddler's  License. — Act  Dec.  31,  1868, 
imposing  a  license  for  peddling  and  mak- 
ing the  failure  of  a  peddler  to  take  out  a 
license  a  misdemeanor,  is  not  rendered  in 
conflict  with  Const.  U.  S.,  art.  4,  §  2,  by 
Act  March  2,  1871,  authorizing  manu- 
facturers and  makers  to  peddle  their  prod- 
ucts made  in  Alabama  without  license. 
Seymour  v.  State,  51  Ala.  52. 

Regulating  Liquor  Traffic— There  can 
be  no  irrevocable  privilege  to  traffic  in 
liquors;  and  the  state  may  close  all  possi- 
ble avenues  through  which  its  prohibitory 
laws  may  be  evaded  or  violated.  Ex  parte 
Woodward  (Ala.),  61  So.  295. 

§  134.  Privileges  and  Inununities  of  Cit- 
izens of  the  Several  States. 

License  Taxes. — A  municipal  ordinance 
imposing  a  license  or  privilege  tax  on 
agencies  of  breweries  of  other  states  do- 
ing business  in  the  city,  but  not  imposing 
such  burden  on  agencies  of  domestic 
breweries,  violates  Const.  U.  S.,  art.  4,  §  2, 
declaring  that  the  citizens  of  each  state 
are  entitled  to  all  the  immunities  and  priv- 
ileges of  the  citizens  of  the  several  states. 
City  of  Cullman  v.  Arndt,  28  So.  70,  125 
Ala.  581. 

Regulating  Foreign  Corporations^ — 
The  provision  of  the  constitution  (art.  14, 
§  4)  that  "no  foreign  corporation  shall  do 
any  business  in  this  state  without  having 
at  least  one  known  place  of  business  and 
an  authorized  agent  therein,"  is  a  legiti- 
mate exercise  of  the  police  power  of  the 
state,  is  not  in  conflict  with  any  act  of 
congress,  nor  violative  of  any  provision 
of  the  federal  constitution.  American 
Union  Tel.  Co.  v.  Western  Union  Tel.  Co., 
67  Ala.  26,  cited  in  Dudley  v.  Collier,  87 
Ala.  431,  6  So.  304;  Birmingham  Mineral 
R.  Co.  V.  Parsons,  100  Ala.  662,  13  So.  602, 
27  L.  R.  A.  263. 
§  136.  Class  Legislation. 
§  136  (1)  In  General 

"It  is  impracticable,  even  impossible,  to 


Digitized  by 


Google 


250 


Constitutional  Law 


§§  135  (1)-135  (4) 


announce  a  general  rule  or  detine  the  lim- 
itations, as  applicable  alike  to  all  cases, 
between  the  exercise  of  lawful  and  rea- 
sonable classification  in  legislative  enact- 
ment upon  the  one  hand,  and  the  exercise 
of  unlawful  and  arbitrary  power  on  the 
other,  and  whenever  the  courts  have  at- 
tempted to  lay  down  such  general  rules, 
whereby  the  difficulties  may  be  solved, 
new,  different,  or  peculiar  cases  have 
arisen  to  mock  and  embarrass,  and  serve 
but  to  illustrate  the  futility  of  the  attempt. 
Each  case  must,  to  a  more  or  less  extent, 
be  adjudged  by  and  rest  upon  the  facts 
presented  by  that  case,  as  to  whether  or 
not  the  particular  classification  made  is  or 
is  not  an  arbitrary  and  unlawful  at- 
tempted exercise  of  power."  Montgomery 
V,  Barefield,  1  Ala.  App.  515,  56  So.  260, 
262. 

"Class  legislation,         dis/criminating 

against  some  and  favoring  others  is  pro- 
*hibited,  but  legislation  which,  in  carrying 
out  a  public  purpose,  is  limited  in  its  ap- 
plication, if  within  the  sphere  of  its  op- 
eration it  affects  all  persons  similarly  sit- 
uated, is  not  within  the  amendment.** 
Hawkins  v,  Roberts  &  Son,  122  Ala.  130, 
27  So.  327,  332. 

The  constitution  does  not  forbid  a  rea- 
sonable classification  of  the  objects  of 
legislation,  and  a  classification  based  on 
some  difference  bearing  a  just  relation  to 
the  classification  is  valid,  and  is  not  in- 
valid because  not  depending  on  scientific 
or  marked  differences  in  things  or  per- 
sons or  in  their  relations;  but  it  is  suffi- 
cient if  it  is  practical,  and  is  not  review- 
able unless  palpably  arbitrary.  Smith  v. 
Wolf,  160  Ala.  644,  49  So.  395. 

Act  Feb.  21,  1893,  *'for  the  protection  of 
landlords,  proprietors,  or  keepers  of  hotel 
and  boarding  houses,"  does  not  violate 
Const.,  art.  1,  §§  21,  23,  which  forbid  the 
making  of  laws  giving  special  privileges 
or  immunities.  Ex  parte  King,  102  Ala. 
182,  15  So.  524. 

Gen.  Acts  1903,  p.  320,  §  9,  authorizing 
an  entry  on  land  to  make  a  preliminary 
survey  of  a  proposed  railway  line  sub- 
ject to  liability  for  all  damages  done  to 
the  land,  is  not  unconstitutional  as  class 
legislation.  State  v.  Simons,  40  So.  662, 
145  Ala.  95. 

Right  to  Hold  Public  Office— Under  the 
declaration    of  rights,  entitling  each  citizen 


to  all  the  rights  and  privileges  which  any 
other  citizen  can  enjoy,  a  citizen's  right 
to  aspire  to  office  can  not  be  destroyed 
by  the  legislature  unless  the  power  be 
expressly  given  or  arise  by  clear  implica- 
tion.    In  re  Dorsey,  7   Port.  293. 

§  135  (8)  Discrimination  as  to  Particular 
Localities. 

The  dispensary  law  (Acts  1898-99,  p. 
108),  providing  that  subdivisions  of  the 
state  may  engage  in  the  sale  of  liquor, 
and  prohibiting  its  sale  otherwise,  is  not 
in  violation  of  any  rule  against  class  and 
unequal  legislation.  Sheppard  r.  Dowling 
28  So.  791,  127  Ala.  1. 

§  136  (3)  Discrimination  against  Particu- 
lar Classes  of  Persons  in  General 

A  statute  which  provides  that  "a  con- 
vict sentenced  to  imprisonment  for  life, 
who  commits  murder  in  the  first  degree 
while  such  sentence  remains  in  force 
against  him,  must,  on  conviction,  suffer 
death"  (Code,  §  4859),  is  not  subject  to 
the  constitutional  objection  that  it  is  class 
legislation.  Williams  v.  State,  30  So.  336, 
130  Ala.. 31. 

"It  is  undoubtedly  the  law  that  ordi- 
nances must  be  fair,  impartial,  and  uni- 
form in  their  operation,  and  that  an  or- 
dinance can  not  make  a  particular  act 
penal  when  done  by  one  person  and  im- 
pose no  penalty  for  the  same  act  done 
under  like  circumstances  by  another.  But 
laws  relating  to  persons  and  things  as 
a  class,  and  not  to  persons  or  things  of 
a  class,  are  common,  and  usually  upheld. 
The  law  will  be  held  valid  if  it  operates 
equally  upon  all  subjects  within  the  class 
for  which  the  rule  is  applied."  Levi  v. 
Anniston,  155  Ala.  149,  46  So.  237,  238. 

§  136  (4)  Discrimination  against  Particu- 
lar Classes  of  Corporations  and  As- 
sociations. 

Const.,  art.  4,  §  23,  prohibits  the  sus- 
pension of  any  general  law  for  the  bene- 
fit of  any  individual  or  corporation.  Ar- 
ticle 4,  §  24,  provides  that  the  provisions 
in  regard  to  special  legislation  shall  not 
apply  to  "manufacturing  corporations  or 
interests."  Held,  that  an  act  validating 
the  attempted  .  formation  of  a  manufac- 
turing corporation  under  a  general  law 
was  not  unconstitutional,  as  suspending 
the  remedy  of  the  state  by  quo  warranto. 
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Sanche     z\     Webb,     110  Ala.  214,  20  So. 
462. 

The  constitutional  provision  which  de- 
clares that  corporations  "shall  have  the 
right  to  sue,  and  shall  be  subject  to  be 
sued,  in  all  courts,  in  like  cases  as  natural 
persons"  (art.  14.  §  12),  forbids  the  impo- 
sition of  arbitrary,  unjust  and  odious  dis- 
criminations against  them,  under  the  form 
or  guise  of  laws  regulating  judicial  pro- 
cedure; but  it  has  no  reference  to  the 
venue  in  civil  actions,  which  belongs  only 
to  the  remedy  or  form  of  procedure;  and 
it  does  not  inhibit  the  general  law  author- 
izing a  corporation  to  be  sued  in  any 
county  in  which  it  transacts  business 
through  its  agents,  though  an  individual 
citizen  can  only  be  sued  in  the  county  of 
his  residence.  On  the  contrary,  such  a 
law  is  based  on  sound  reasons,  growing 
out  of  the  difference  between  natural  and 
artificial  persons,  does  not  violate  the  es- 
sential principles  of  justice,  and  does  not 
establish  an  unjust  or  unreasonable  dis- 
crimination against  corporations.  Home 
Protection  v.  Richards  &  Sons,  74  Ala.  466, 
cited  in  Mobile  Life  Ins.  Co.  v,  Pruett,  74 
Ala.  487,  496;  Smith  v.  Louisville,  etc.,  R. 
Co.,  75  Ala.  449,  451;  Ex  parte  MacDonald, 
76  Ala.  603;  Hooper  v,  Columbus,  etc.,  R. 
Co.,  78  Al^.  213;  Alabama,  etc.,  R.  Co.  v. 
Christian,  82  Ala.  307,  1  So.  121;  Nelms  r. 
Edinburgh^American  Land  Mortg.  Co.,  02 
Ala.  157,  9  So.  141;  McPhillips  v.  Hub- 
bard, 97  Ala.  512,  12  So.  711. 
§  136  (5)  Discrimination  against  Particu- 
lar Classes  of  Municipalities. 

Const.  1901,  §  106,  declares  that  no  local 
laws  shall  be  passed  on  any  subject,  with 
certain  exceptions;  unless  notice  of  inten- 
tion to  apply  therefor  shall  be  published 
in  a  specified  manner;  and  §  110  defines  a 
local  law  as  one  applying  to  any  political 
subdivision  of  the  state  less  than  the 
whole.  Acts  1907,  p.  402,  establishes  a  po- 
lice commission  in  cities  of  a  certain  pop- 
ulation in  counties  of  a  certain  population; 
but  in  fact  the  statute  is  applicable  to  but 
one  city.  Held  that,  no  notice  of  intention 
having  been  given  for  the  statute,  it  is  in- 
valid as  a  local  law,  within  §  110,  since  it 
is  not  a  bona  fide  classification  of  cities. 
Saltsman  v.  Weakley,  153  Ala.  648,  45  So. 
175. 

§  135  (6)  Regulation  of  Trades,  Profes- 
sions, and  Business  in  General. 

Act  Oct.  1,  1903  (Loc.  Acts  1903,  p.  443), 


providing  for  the  establishment,  mainte- 
nance, and  regulation  of  a  dispeubary  in 
the  town  of  Elba  for  the  sale  of  liquors, 
and  to  establish  and  perpetuate  a  board  of 
commissioners  for  the  management  of 
such  dispensary — such  board  being  created 
without  funds  to  inaugurate  the  business, 
though  authorized  to  borrow  money — and 
providing  that  such  commissioners  shall 
receive  all  the  issues  and  profits  thereof, 
was  unconstitutional  as  class  legislation. 
Town  of  Elba  i\  Rhodes,  38  So.  807,  142 
.Via.  689;  Mitchell  v,  Florence  Dispensary, 
134  Ala.  392,  32  So.  687. 

Code  1896,  §  2917,  requiring  coal  mine 
operators  to  keep  at  the  mine  stretchers, 
etc.,  operates  on  all  coal  mine  operators 
and  makes  a  legitimate  class  based  on 
reasonable  grounds,  and  is  not  invalid  as 
class  legislation.  Smith  i\  Wolf,  49  So. 
395,   160  Ala.  644. 

Act  March  7,  1907,  §  17  (Acts  1907,  p. 
469).  imposing  on  any  person  soliciting 
orders  for  the  enlargement  of  photo- 
graphs or  for  picture  frames  or  selling 
picture  frames  a  license  tax.  and  providing 
that  the  act  shall  not  apply  to  merchants 
having  a  permanent  place  of  business  in 
the  state  and  keeping  picture  frames  in 
their  stock  in  trade,  is  not  in  conflict  with 
the  Constitution  of  the  United  States,  as 
discriminating  in  favor  of  merchants  hav- 
ing permanent  place  of  business  as  against 
merchants  residing  without  ihe  state, 
since  any  merchant,  whether  residing  in 
the  state  or  out  of  it,  is  exempt  from  the 
tax,  provided  he  has  a  permanent  place  of 
business  in  the  state  and  keeps  picture 
frames  as  a  part  of  his  stock.  Dozier  v. 
State,  46  So.  9,  154  Ala.  83,  judgment  re- 
versed in  30  S.  Ct.  649,  218  U.  S.  124,  54  L. 
Ed.    965. 

§  136  (7)  Sales  of  Goods. 

The  provision  in  the  Mobile  city  ordi- 
nance entitled  an  "Ordinance  to  establish 
and  regulate  markets,"  prohibiting  the 
sale  of  fresh  meats  at  retail  outside  of 
certain  markets  established  by  the  or- 
dinance, is  within  the  police  power  of  the 
state,  and  does  not  abridge  the  privileges 
or  immunities  of  citizens,  etc.  Ex  parte 
Byrd,  84  Ala.  17,  4  So.  397. 

§  135  (8)  Remedies. 

Act  Feb.  3,  1877,  §  6,  which  requires  a 
reasonable  attorney's  fee,  not  exceeding 
$20,    to   be   assessed    by   the   court,   as   a 
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part  of  the  costs,  against  every  unsuc- 
cessful appellant  in  suits  against  rail- 
roads for  killing  stock,  under  said  statute, 
is  unconstitutional  and  void,  as  violating 
the  equality  of  rights  secured  by  the  state 
and  federal  constitutions.  South  &  N.  A. 
R.  Co.  V.  Morris,  65  Ala.  193. 

X.  EQUAL  PROTECTION  OF  LAWS. 
§  136.  Constitutional  Guaranties  in  Gen- 
eraL 
After  a  review  of  the  decisions  of  the 
supreme  court  of  the  United  States,  con- 
struing the  fourteenth  amendment  to  the 
federal    constitution,    the    query    is     pro- 
pounded,  whether   the   true   rule   of   con- 
struction is  not  as  follows:  Whenever  a 
state,   by   its   laws   as   interpreted,   denies 
to  any  person  within  its  jurisdiction  the 
protection  it  extends  to  others,  or  with- 
holds   from    any    citizen    equal    privileges 
and    immunities    with    all    other    citizens 
of    the    United    States,    then    such    state 
violates  the  amendment;  and  such  viola- 
tion  is   complete,   whenever   an   injurious 
discrimination   is   expressed   in  a   statute, 
or  is  shown  in  an  official  act  of  the  ex- 
ecutive of  the  state,  or  before  the  judicial 
.  department  of  last  resort,  when  the  ques- 
tion comes  before   the   one  or   the  other 
for  official  and  final  action;  but  if  the  al- 
leged violation  be  an  act,  or  failure  to  act 
by     a     subordinate     or     inferior     officer, 
in  a    matter  not    final     in    its    character, 
but     only     preparatory    or      preliminary 
in    its      purpose,     then    it    is    not      the 
act  of  the  state,  and  does  not  violate  the 
amendment,  unless  it  be  a  matter  cogni- 
zable before,  and    brought  to  the  knowl- 
edge of  the  courts,  and  its  redress  is  de- 
nied  by  that  department   of  the   govern- 
ment.    Green  v.  State,  73  Ala.  26. 

The  fourteenth  amendment  of  the  con- 
stitution of  the  United  States  is,  accord- 
ing to  its  plain  language,  and  the  clear  ex- 
position of  its  terms  by  the  supreme 
court  of  the  United  States,  a  limitation  on 
the  powers  of  the  states,  and  not  a  pro- 
tection against  the  wrongs  individuals 
may  commit  against  life,  liberty  or  prop- 
erty; but  these  are  left  to  state  conserva- 
tion, or  provided  for  elsewhere.  Green 
V.  State,  73  Ala.  26. 

The  equal  protection  of  the  law  is  se- 
cured if  the  laws  operate  upon  all  alike 
and  do  not  subject  the  individual  to  the 
arbitrary  exercise  of  the  powers  of  gov- 


ernment. Miller  v.  City  of  Birmingham, 
44  So.  388,  151  Ala.  469;  Dreyfus  v.  Mont- 
gomery, 4  Ala.  App.  270,  58  So.  730. 

Classification  and  discrimination  be- 
tween classes  in  statutes  is  allowable  if 
founded  on  distinctions  reasonable  in 
principle  and  having  just  relation  to  the 
object  sought  to  be  accomplished.  Board 
V,  Orr  (Ala.),  61  So.  920. 

§  137.  Persons  Protected. 

"The  fourteenth  amendment  provides 
that  no  state  shall  'deny  to  any  person 
within  its  jurisdiction  the  equal  protec- 
tion of  the  laws.'  That  corporations  are 
persons  within  the  meaning  of  this 
amendment  is  no  longer  open  to  discus- 
sion. Southern  R.  Co.  v,  Greene,  216  U. 
S.  400,  30  Sup.  Ct.  287,  54  L.  Ed.  536. 
Discussing  the  fourteenth  amendment  of 
the  constitution  of  the  United  States  and 
that  section  of  the  constitution  of  Alabama 
which  provides  that  all  corporations  shall 
have  the  right  to  sue,  and  shall  be  subject 
to  be  sued,  in  all  courts  in  like  cases  as 
natural  persons,  in  Smith  v.  Louisville,, 
etc.,  R.  Co.,  75  Ala.  449,  Stone  C.  J.,  in  line 
with  many  general  expressions  to  be 
found  in  the  decisions  of  the  federal 
courts,  said:  *The  sum  of  these  provisions 
is  that  no  burden  can  be  imposed  on  one 
class  of  persons,  natural  or  artificial^ 
which  is  not,  in  like  conditions,  imposed 
on  all  other  classes.'"  Boone  v.  State, 
170  Ala.  57,  54  So.  109,  110. 

A  foreign  corporation,  which  has  com- 
plied with  state  laws,  so  that  process  can 
be  served  upon  it,  and  paid  the  fees  re- 
quired for  the  privilege  of  doing  business 
in  the  state,  and  also  purchased  pioperty 
in  the  state  and  entered  upon  the  transac- 
tion of  the  business  authorized,  is  "within 
the  jurisdiction  of  the  state,*'  within 
Const.  U.  S.  Amend.  14,  forbidding  a  state 
to  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection"  of  the  laws. 
Southern  Ry.  Co.  v.  Greene,  49  So.  404» 
160  Ala.  396,  judgment  reversed  in  30  S, 
Ct.  287,  216  U.  S.  400,  54  L.  Ed.  536;  Cen- 
tral  of  Georgia  Ry.  Co.  v,  Gaston,  49  So, 
412,  160  Ala.  671,  judgment  reversed  in  30 
S.  Ct.  291,  216  U.  S.  418,  54  L.  Ed.  542; 
Warfield  v,  Gaston,  49  So.  412,  161  Ala. 
672;  Louisville  &  N.  R.  Co.  v,  Gaston,  49 
So.  412,  161  Ala.  668,  judgment  reversed  in 
30   S.  Ct.  091,  216  U.  S.  418,  54  L.  Ed.  542. 
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I  188.  Discrimination  by  Reason  of  Race, 
Color,  or  Condition. 

§  139. In  General 

Since  the  law  does  not  treat  marriage  as 
a  mere  contract  between  the  parties,  but 
as  a  status,  a  civil  institution,  the  most  in- 
teresting and  important  in  its  nature  of 
any  in  society,  Code  1876,  §  4189,  prohibit- 
ing marriage  between  a  white  person  and 
a  negro  or  mulatto,  does  not  contravene 
the  civil  rights  act.  Green  v.  State,  58 
Ala.  190,  overruling  Burns  v.  State,  48  Ala. 
195. 

§  140. Constitution  of  Juries. 

The  omission  of  any  duly-qualified  per- 
son from  the  panel  for  the  grand  jury  be- 
cause of  his  race  or  color  is  a  violation  of 
Const.  U.  S.  Amend.,  art.  14,  and  is  ground 
for  quashing  the  panel,  or  an  indictment 
found  by  the  jury  so  constituted.  Green 
V.  State,  73  Ala.  26. 

§  141.  — — .  Punishment  of  Crime. 

Code,  §  4189,  providing  a  greater  punish- 
ment for  adultery  between  a  white  person 
and  a  negro  than  for  adultery  between 
those  of  the  same  race,  held  constitu- 
tional, not  being  a  discrimination  against 
any  particular  race,  but  simply  providing 
a  penalty  for  an  offense  which  could  only 
exist  when  the  parties  were  of  different 
races.    Pace  v.  State,  69  Ala.  231. 

The  imposition  in  Code,  §  4189,  of  a 
severer  penalty  on  a  man  and  a  woman  of 
different  races  for  living  together  in  adul- 
tery or  fornication  than  that  imposed  in 
§  4184  for  the  same  offense  between  per- 
sons of  the  same  race,  does  not  contra- 
vene the  civil  rights  act.  Green  v.  State, 
58  Ala.  190,  overruling  Burns  v.  State,  48 
Ala.  195.  See,  also,  Ellis  v.  State,  42  Ala. 
525;  Ford  v.  State,  53  Ala.  150. 

§  148.  Taxation  of  Property. 

Deprivation  of  property  without  due 
process  of  law,  see  post,  "Assessment  and 
Collection,"  §  162;  impairing  obligation 
of  contracts,  see  ante,  "Nature  of  Con- 
tracts Protected  in  General,"  §  85. 

In  Mobile  v.  Stonewall  Ins.  Co.,  53  Ala. 
570,  it  was  held  that  the  purpose  of  the 
constitution  was  to  prevent  invidious  ex- 
emptions or  discriminations  by  which  the 
property  of  an  individual,  or  of  a  corpo- 
ration, is  relieved  from  bearing  a  just 
proportion  of  the  common  burden  of  tax- 


ation, demanded  by  that  equality  of  right 
which  is  a  fundamental  principle  of  our 
institutions.  BrickelU  C.  J.,  speaking  for 
the  whole  court,  says:  "Reading  these  con- 
stitutional provisions  in  the  light  of  their 
history,  and  with  a  due  regard  to  the 
words  in  which  they  are  expressed,  it  is 
impossible  for  us  to  doubt  that  it  was  not 
competent  for  the  general  assembly,  in 
the  imposition  of  taxes,  to  distinguish  or 
discriminate  in  favor  of  corporate  prop- 
erty subject  to  taxation.  If  property  of  a 
particular  kind  is  subjected  to  taxation, 
and  owned  by  a  corporation,  it  must  bear 
the  rate  of  taxation  imposed  on  indi\id- 
uals.  While  the  constitution  inhibits  the 
exemption  or  discrimination  in  form  of 
corporations,  it  equally  inhibits  a  discrim- 
ination against  them.  Equality  in  bearing 
a  common  burthen,  which  is  natural,  right 
and  equity,  is  secured  alike  to  the  corpora- 
tion and  to  the  citizens."  See  Mobile  v. 
Dargan.  45  Ala.  310;  Clark  v.  Port,  67  Ala. 
217.  219. 

The  payment  by  a  Mississippi  insurance 
company  doing  business  here  of  $1,000 
for  a  state  license,  which,  by  the  law  of 
Mississippi,  is  declared  to  be  in  full  of 
taxes  and  licenses,  state,  county,  and  mu- 
nicipal, being  unauthorized,  does  not  re- 
lieve it  from  the  payment  of  a  municipal 
tax  or  license.  Clark  v.  Port,  67  Ala. 
217. 

Assessment  of  one's  property  for  taxa- 
tion at  its  fair  cash  value,  as  required  by 
Code  1907,  §§  2148-2152,  does  not  amount 
to  denial  of  equal  protection  of  the  laws 
guarantied  by  Const.  U.  S.  Amend.  14,  be- 
cause property  of  other  persons  is  as- 
sessed at  a  lower  value,  pursuant  to  a 
basis  unlawfully  adopted.  State  v.  Hall, 
172  Ala.  316,  54  So.  560. 

The  act  of  February,  1846,  taxing  the 
slaves  of  nonresidents  higher  than  those 
of  resident  citizens,  is  contrary  to  the 
constitution  of  the  United  States,  and 
void  for  the  excess.  Wiley  v.  Parmer,  14 
Ala.  627. 

On  Foreign  Corporations. — Act  March 
7,  1907,  p.  418,  §  1  (Code  1907,  §  2391),  im- 
posing an  annual  franchise  tax  on  foreign 
corporations  alone,  is  not  violative  of 
Const.  U.  S.  Amend.  14,  forbidding  a  state 
to  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws. 
Southern   Ry.   Co.  v.  Greene,  49  So.  404, 
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160  Ala.  396,  judgment  reversed  in  30  S. 
Ct.  287,  216  U.  S.  400,  54  L.  Ed.  536;  Cen- 
tral of  Georgia  Ry,  Co.  v.  Gaston,  49  So. 
412.  160  Ala.  671,  judgment  reversed  in  30 
S.  Ct.  291,  216  U.  S.  418,  54  L.  Ed.  542; 
Warfield  v.  Gaston,  49  So.  412,  161  Ala. 
672;  Louisville  &  N.  R.  Co.  v.  Gaston,  49 
So.  412,  161  Ala.  668,  judgment  reversed 
in  30  S.  Ct.  291,  216  U.  S.  418,  54  L.  Ed. 
542. 

Exempting  Confederate  Soldiers. — The 
proviso  attached  to  Revenue  Law  (Lawrs 
1911,  p.  181),  §  331/2.  exempting  ex-Con- 
federate soldiers  from  liability  for  pay- 
ment of  the  occupati'on  tax  imposed  by 
such  section  on  persons  engaged  in  cer- 
tain of  the  learned  professions,  was  vio- 
lative of  the  equality  clause  of  the  four- 
teenth amendment  of  the  federal  constitu- 
tion, and  therefore  invalid.  McLcndon  v. 
State   (Ala.),  60  So.  392. 

Sess.  Acts  1884-85.  p.  17,  §§  8,  14,  subd. 
20,  exempting  from  a  license  tax,  oji  the 
the  sale  of  sewing  machines,  "merchants 
engaged  in  a  general  business,  keeping 
sewing  machines  as  a  part  of  their  stock 
in  trade,"  makes  no  unconstitutional  dis- 
crimination. Quartlebaum  v.  State,  79 
Ala.  1. 

On  Emigration  Agents. — Acts  1903,  p. 
344,  imposing  a  license  tax  on  emigration 
agents,  is  not  in  conflict  with  the  four- 
teenth amendment  to  the  federal  consti- 
tution. Kendrick  v.  State,  39  So.  203. 142 
Ala.  43. 

"The  business  of  an  emigration  agent 
is  not  one  of  those  occupations  which  are 
recognized  as  so  injurious  tc  the  public 
as  to  justify  discriminative  legislation, 
under  the  police  power  of  the  state,  with 
a  view  of  suppressing  the  same.  The  li- 
cense required  in  this  case,  if  sustained  at 
all,  must  be  under  the  general  power  to 
tax  occupations,  and,  as  decided  by  this 
court  in  other  cases,  while  it  is  true  that 
the  constitutional  provision  as  to  uniform- 
ity of  taxation  does  not  apply  to  the  li- 
cense tax  on  occupations,  and  while  ab- 
solute uniformity  is  unattainable,  yet,  if 
there  is  such  great  discrimination  be- 
tween members  of  the  same  class,  in  the 
matter  of  levying  license  taxes,  as  to  in- 
dicate an  intention  to  burden  and  crush 
out  one.  it  will  be  declared  unconstitu- 
tional." Kendrick  v.  State,  142  Ala.  43,  39 
So.  203. 


"In  so  far  as  the  fourteenth  amendment 
to  the  constitution  of  the  United  States 
is  concerned,  the  supreme  court  of  the 
United  States  has  settled  this  question 
in  favor  of  the  constitutionality  of  an  act 
requiring  a  license  tax  on  emigration 
agents.  Williams  v.  Fears,  179  U.  S.  270, 
21  Sup.  Ct.  128,  45  L.  Ed.  186."  Kendrick 
V.  State,  142  A\2i.  43,  39  So.  203. 

§  143.    Occupation    and   Emplojrment   in 
GeneraL 

Code  1907,  §  6321,  provides  that  any  offi- 
cer of  any  municipality,  who  shall  act  as 
the  attorney  for  any  public  utility  corpo- 
ration doing  business  in  the  corporate 
limits  of  the  municipality,  must  on  con- 
viction be  fined,  etc.  Held,  that  the  stat- 
ute did  not  violate  Const.  U.  S.  Amend.  14, 
relating  to  the  equal  protection  of  the 
laws,  on  the  ground  that  it  discriminated 
against  corporations,  or  placed  unreason- 
able and  arbitrary  restrictions  upon  the 
occupation  of  practicing  law.  Boone  v. 
State,  170  Ala.  57,  54  So.  109. 

Regulating  Keeping  Animals  in  City. — 
A  city  ordinance  requiring  all  animal  pens 
within  the.  city's  jurisdiction  to  be  con- 
nected with  the  water  and  sewerage  sys- 
tem and  to  be  floored  with  cement  or  brick 
according  to  certain  specifications  held 
invalid  as  denying  the  equal  protection  of 
the  laws.    Board  v.  Orr  (Ala.),  61  So.  920. 

Where  a  city  permits  the  collection  of 
animals  in  groups  within  the  city  limits, 
there  is  no  sufficient  reason  for  classifica- 
tion in  the  regulation  of  animal  pens  be- 
tween keepers  of  one  animal  and  keepers 
of  two  or  more.  Board  v.  Orr  (Ala.),  61 
So.  920. 

§  144.  Prohibition  of  Trade  or  Business. 

The  act  to  incorporate  the  Southern 
University  of  Greensboro  (Sess.  Acts, 
1855-56,  p.  221),  and  which  prohibits  (sec- 
tion 6)  the  sale  of  any  kind  of  spirituous 
or  intoxicating  liquors  within  five  miles 
of  Greensboro,  is  not  in  violation  of  the 
first  section  of  the  bill  of  rights,  on  the 
ground  that  it  destroys  the  general  equal- 
ity of  rights  by  taking  away  from  every 
citizen  residing  within  the  prescribed  ter- 
ritory the  right  to  pursue  a  business 
which,  independent  of  the  statute,  is  per- 
fectly lawful.  Dorman  v.  State.  34  Ala. 
216. 
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§  145.  Creation  or  Displacement  of  Liens. 

"Code,  §  423,  providing  that  in  all  con- 
tests of  election  for  the  office  of  justice 
of  the  peace  or  constable,  or  for  any 
office  which  is  filled  by  the  vote  of  a 
single  county,  except  for  members  of 
the  general  assembly,  the  person  whose 
election  is  contested  is  entitled  to  trial 
by  jury  *  ♦  *  comprehends,  without  dis- 
crimination, all  persons  falling  within 
the  class  designated.  It  acts  equally  and 
uniformly  upon  all  persons  whose  elec- 
tion to  office,  filled  in  the  designated  way, 
except  members  of  the  general  assembly 
(which  exception  comprehends  a  class 
upon  which  it  operates  uniformly),  is 
contested.  As  we  have  indicated,  it  was 
competent  for  the  legislature  to  with- 
hold the  right  entirely,  or  extend  it  to 
one  class  of  officials  to  the  exclusion  of 
other  classes,  or  to  one  class  of  parties 
to  the  exclusion  of  another  class.  So 
long  as  there  is  no  unjust  discrimination 
against  a  person  or  persons,  in  favor  of 
another  or  other  persons  of  the  same 
class  or  general  designation,  there  is  no 
class  legislation.  There  are  equality  and 
uniformity.  The  equal  protection  of  the 
laws  is  secured.  Youngblood  v.  Birming- 
ham Trust,  etc.,  Co..  95  Ala.  521,  12  So. 
579."  Taliaferro  r.  Lee,  97  Ala.  92,  13  So. 
125,  127. 

§  146.  Imposition  of  Liability  for  Costs  or 
Pees. 

Act  Feb.  3,  1877,  §  6,  requiring  a  rea- 
sonable attorney's  fee  to  be  assessed 
against  the  unsuccessful  appellant  in  ac- 
tions for  injuries  to  stock  by  railroad 
companies,  violates  the  constitutional 
guaranty  of  equal  civil  and  political  rig'hts 
and  of  equal  protection  of  the  laws. 
South  &  X.  A.  R.  Co.  V.  Morris,  65  Ala. 
193. 

Acts  1890-91,  p.  578,  §  2,  providing  that 
the  persons  mentioned  therein  as  being 
entitled  to  certain  liens  shall  have  a  lien 
for  attorney's  fees,  is  in  conflict  with 
Const.,  jart.  1,  §  2,  .providing  that  all 
citizens  of  the  state  shall  have  equal  civil 
and  political  rig'hts.  Randolph  v.  Build- 
ers' &  Painters*  Supply  Co.,  106  Ala.  501. 
17  So.  721. 

§  147.  Civil  Remedies  and  Proceedings. 

Code,  §  423,  providing  that  in  all  con- 
tests of  elections  for  the  office  of  justice 


of  the  peace  or  constable,  or  for  any 
office  which  is  filled  by  the  vote  of  a 
single  county,  except  for  members  of  the 
general  assembly,  the  person  whose  elec- 
tion is  contested  is  entitled  to  trial  by 
jury,  is  not  class  legislation,  within  Const. 
U.  S.,  art.  14,  §  1,  providing  that  no  state 
shall  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  its  laws, 
and  is  a  valid  exercise  of  legislative 
power.  Taliaferro  v.  Lee,  97  Ala.  92,  13 
So.  125. 

Const.  1875,  art.  14,  §  12  (Const.  1901, 
§  240),  providing  that  corporation  shall 
have  the  right  to  sue  and  td  be  sued  in 
like  cases  as  natural  persons,  confers  on 
corporations  privileges  enjoyed  by  indi- 
viduals, and,  if  it  affects  Code  1896,  § 
2794,  limiting  actions  by  the  state  against 
its  citizens  in  force  at  the  time  of  the 
adoption  of  the  constitution,  it  does  not 
render  the  statute  invalid  because  dis- 
criminatory against  corporations,  but  it 
extends  the  provisions  of  the  statute  to 
corporations.  State  Land  Co.  v.  Roe,  51 
So.  991,  166  Ala.  63. 

Code  1896,  §  2794,  barring  in  twenty 
years  an  action  by  the  state  against  a 
citizen  thereof  for  the  recovery  of  land, 
though  discriminating  in  favor  of  the  citi- 
zen against  nonresidents  in  violation  of 
the  fourteenth  amendment  to  the  federal 
constitution,  does  not  prevent  a  citizen 
from  claiming  the  benefit  of  the  statute, 
for  the  federal  constitution  extends  the 
privilege  of  the  statute  to  nonresidents. 
State  Land  Co.  v.  Roe,  166  Ala.  63,  51 
So.  991. 

§  148.  Criminal  Prosecutions. 

While  the  state  may  classify  offenses 
according  to  their  nature  and  affix  pen- 
alties according  to  its  discretion,  such 
classifications,  in  order  to  save  the  act 
from  violating  the  equality  clause  of  the 
constitution,  must  rest  on  some  reason- 
able difference  in  relation  to  which  the 
classification  is  proposed.  Hence  Code 
1896,  §  4561,  declaring  that  a  solicitor's 
fee  of  $50  shall  be  taxed  for  securing  the 
conviction  of  any  corporation  for  violat- 
ing any  law  of  the  state,  and  providing 
in  another  section  that  a  solicitor's  fee 
of  $7.50  shall  be  taxed  for  each  convic- 
tion of  a  misdemeanor  not  otherwise 
provided  for,  is  invalid  as  an  unjust  dis- 
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crimination  against  corporations,  except 
as  to  offenses  peculiar  to  them.  Birm- 
ingham Waterworks  Co.  v.  State,  48  So. 
658,  159  Ala.  118. 

**  *A  law  which  would  require  all 
farmers  who  raise  cotton  to  pay  such  a 
fee,  in  cases  where  cotton  was  the  subject 
matter  of  litigation  and  the  owners  of 
this  staple  were  parties  to  the  suit, 
would  be  so  discriminating  in  its  nature 
as  to  appear  manifestly  unconstitutional; 
and  one  which  should  confine  the  tax 
alone  to  physicians,  or  merchants,  or  min- 
isters of  the  gospel,  would  be  glaring  in 
its  obnoxious  repugnancy  to  these  cardi- 
nal l)rinciples  of  free  government  which 
are  found  incorporated,  perhaps,  in  the 
Bill  of  Rights  of  every  state  constitution 
of  the  various  commonwealths  of  the 
American  government.'  South,  etc.,  R. 
Co.  V.  Morris,  65  Ala.  193,  20u.  Again, 
an  act  which  gave  to  the  parent  a  right 
of  action  against  'an  incorporated  com- 
pany or  private  association  of  persons' 
for  the  death  of  a  minor  child  was 
held  unconstitutional,  as  discriminating 
between  said  corporations  or  associations 
and  individuals;  the  court  (referring  to 
the  fourteenth  amendment  to  the  consti- 
tution of  the  United  States  and  to  certain 
sections  in  our  own  constitution)  saying: 
*The  sum  of  these  provisions  is  that  no 
burden  can  be  imposed  on  one  class  of 
persons,  natural  or  artificial,  which  is  not, 
in  like  conditions,  imposed  on  all  other 
classes.'  Smith  v.  Louisville,  etc.,  R.  Co., 
75  Ala.  449,  451.  It  was  also  held  that  an 
act  which  inflicted  a  penalty  upon  an  indi- 
vidual banker  for  discounting  paper  at  a 
usurious  rate  of  interest,  and  did  not  in- 
flict the  same  penalty  on  a  corporation 
for  the  same  offense,  was  unconstitu- 
tional. Carter  %\  Coleman,  84  Ala.  256, 
4  So.  151."  Birmingham  Waterworks  Co. 
V,   State,   159  Ala.   118,  48   So.  658,  659. 

Rev.  Code,  §  3691,  prohibiting  the  en- 
ticing away  of  a  servant  under  written 
contract,  is  not  in  conflict  with  the  civil 
rights  bill  (14  Stat.  27,  c.  31),  as  discrimi- 
nating against  any  class  of  persons.  Mur- 
rell  V.  State,  44  Ala.  367. 

Code  1896,  §  4730,  as  amended  by  Gen. 
Acts  1903,  p.  345,  and  Gen.  Acts  1907,  p. 
636,  punishing  by  fine,  an  employee  who 
contracts  in  v/riting  to  perform  services 
and     receives    money    or    property,     and 


without  refunding  the  same,  fails  to  per- 
form such  services,  or  any  person  who 
contracts  in  writing  to  rent  land  and 
thereby  obtains  any  money  or  property, 
and,  without  refunding  the  same,  refuses 
to  cultivate  the  land  or  comply  with  the 
contract,  does  not  violate  Const.  U.  S. 
Amend.  14,  by  denying  to  accused  the 
equal  protection  of  the  laws.  Bailey  v. 
State,  49  So.  886,  161  Ala.  75,  judgment 
reversed  in  31  S.  Ct.  145,  219  U.  S.  219.  55 
L.  Ed.  191. 

Fixing  Weight  of  Evidence.— Legisla- 
tion providing  that  proof  of  one  fact  shall 
constitute  prima  facie  evidence  of  the 
main  fact  in  issue  is  not  a  denial  of  the 
equal  protection  of  the  laws,  where  there 
is  some  rational  connection  between  the 
fact  proved  and  that  presumed,  and  where 
it  does  not  preclude  the  presentation  of 
the  defense  to  the  main  fact.  Ex  parte 
Woodward  (Ala.),  61  So.  295. 

XI.  DUE  PROCESS  OF  LAW. 

§   149.   Constitutional  Guaranties  in  Gen- 
eral. 

Jurisdiction  of  federal  courts  in  cases 
involving  the  denial  of  due  process  of  law, 
see  the  title  COURTS. 

Due  process  of  law  is  secured,  if  the 
laws  operate  upon  all  alike  and  do  not 
subject  the  individual  to  the  arbitrary  ex- 
ercise of  the  powers  of  government.  Mil- 
ler V.  City  of  Birmingham,  44  So.  388,  151 
Ala.  469;  Dreyfus  v.  Montgomery,  4  Ala. 
App.  270,  58  So.  730. 

§  160.  Nature  of  Acts  Prohibited  in  Gen- 
eraL 

The  definitions  of  this  phrase,  "due 
process  of  law,"  are  so  various,  in  the 
reported  American  decisions  that  it  would 
be  unsatisfactory  to  attempt  an  accurate 
definition  of  it  here.  "Omnis  definitio  in 
jure  periculosa  est,"  is  a  wise  maxim  of 
judicial  caution,  a  want  of  proper  regard 
for  which  has  aggravated  that  proverbial 
uncertainty  of  the  law,  so  frequently 
charged  to  be  its  chief  reproach.  It  is 
sufficient  to  say  that  this  constitutional 
barrier  was  "intended  to  protect  property 
from  confiscation  by  legislative  enact- 
ments, and  from  seizure,  forfeiture  and 
destruction,  without  a  trial  and  conviction 
by  the  ordinary  modes  of  judicial  pro- 
ceeding."    Zeigler  v.  South,  etc..   R.  Co., 
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58  Ala.  594;  Davis  v.  State,  68  Ala. 
58,  63. 

Within  the  constitutional  guaranty,  an 
act  of  the  legislature  is  not,  and  noth- 
ing less  than  a  regular  judicial  trial  is, 
"due  course  of  law,"  whereby  a  person 
may  be  deprived  of  life,  liberty,  or  prop- 
erty.    Dorman  v.  State,  34  Ala.  216. 

"Due  process  of  law"  implies  the  right 
of  the  person  to  be  present  before  the 
tribunal  which  is  asked  to  pronounce 
judgment  against  him,  to  be  heard  by 
testimony  or  otherwise,  and  to  have  the 
right  of  controverting  every  material  fact 
which  bears  on  the  question  of  right  in 
the  matter  involved.  If  any  question  of 
fact  or  liability  be  conclusively  presumed 
against  him,  it  denies  to  him  due  process 
of  law.  Zeigler  v.  South  &  North  A.  R. 
Co.,  58  Ala.  594. 

§  161.  Criminal  Prosecutions. 

§  152. In  General. 

Every  interference  with  life,  liberty,  or 
property  must  be  in  accordance  with  due 
process,  and  there  must  be  a  record  of 
some  sort  for  the  justification  of  the  offi- 
cers of  the  law  in  executing  its  mandate, 
and  to  support  a  plea  of  res  judicata  or 
former  jeopardy  for  the  protection  of  par- 
ties. Arzumanian  v.  City  of  Birmingham, 
51  So.  645,  165  Ala.  374. 
§  153. Indictment   or   Information. 

In  view  of  Const.  1901,  §  6,  providing 
that  accused  shall  not  be  deprived  of 
liberty  without  due  process,  a  defendant, 
against  his  objection,  can  not  be  tried  for 
an  offense  in  the  circuit  court  without  be- 
ing indicted,  and  without  an  appeal  taken 
by  him  to  such  court  from  a  conviction 
therefor.  Lewis  v.  State,  49  So.  753,  160 
Ala.  121;  Clark  v.  State,  46  Ala.  307. 

§  154. Rules  of  Evidence. 

Legislation  providing  that  proof  of  one 
fact  shall  constitute  prima  facie  evidence 
of  the  main  fact  in  issue  is  not  a  denial 
of  due  process  of  law,  where  there  is 
some  rational  connection  between  the  fact 
proved  and  that  presumed,  and  where  it 
does  not  preclude  the  presentation  of  the 
defense  to  the  main  fact.  Ex  parte  Wood- 
ward (Ala.),  61  So.  295. 

Act  Aug.  25,  1909  (Acts  Sp.  Sess.  1909, 
pp.  63,  64),  §  4,  making  the  keeping  of  in- 
toxicating liquors  in  a  building  not  used 
3  Ala  Dig— 17 


exclusively  for  a  dwelling  prima  facie  evi- 
dence that  they  are  kept  for  sale,  is  not  a 
denial  of  due  process  of  law,  notwith- 
standing the  rule  that  a  person  may  not 
testify  as  to  his  uncommunicated  motives, 
purposes,  or  intention;  the  two  rules  to- 
gether not  precluding  the  presentation  of 
accused's  defense.  Ex  parte  Woodward 
(Ala.),  61  So.  295. 

That  part  of  Code  1896,  §  4730,  as 
amended  by  Gen.  Acts  1903,  p.  345,  and 
Gen.  Acts  1907,  p.  636,  which  renders  the 
act  of  an  employee  in  refusing  to  refund 
money  received  from  his  employer,  or  to 
perform  the  services  called  for  by  his 
written  contract,  prima  facie  evidence  of 
an  intent  to  defraud,  does  not  violate 
"due  process"  clause  of  Const.  U.  S. 
Amend.  14,  notwithstanding  the  rule  of 
evidence  that  a  person  may  not  testify  as 
to  his  uncommunicated  motives  or  inten- 
tion, and  the  statute  does  not  lay  down 
the  facts  which  would  be  a  "just  excuse" 
for  refusal.  Bailey  v.  State,  49  So.  886, 
161  Ala.  75,  judgment  reversed  in  31  S. 
Ct.   145,  219  U.  S.  219,  55   L.  Ed.   191. 

§  155. Right  to  Trial  by  Jury. 

"The  constittftional  guaranty  of  a  trial 
by  jury  in  prosecutions  by  indictment 
does  not  apply  to  offenses  of  the  charac- 
ter for  which  petitioner  was  tried  and 
convicted.  Tims  v.  State,  26  Ala.  165; 
Attorney  General  v.  Buckley,  54  Ala.  599; 
Taliaferro  v.  Lee,  97  Ala.  92,  13  So.  125." 
Bray  v.  State,  140  Ala.  175,  37  So. 
250.  253. 

§  IM. Course  and  Conduct  of  Trial. 

"The  constitution  does  not  specify  the 
time,  nor  the  number  of  counsel,  to  which 
a  person  accused  by  a  criminal  prosecu- 
tion is  entitled.  It  provides  that  'he  has 
a  right  to  be  heard  by  himself  and  coun* 
sel,  or  either.'  Const.,  art.  1,  §  7.  This 
provision  guaranties  him  the  right  to  be 
heard  on  all  questions  of  law  and  fact 
which  may  arise  at  any  time  during  the 
prosecution,  and  it  implies  that  he  shall 
have  full  opportunity  and  time,  as  justice 
and  the  necessities  of  the  case  may  re- 
quire. Necessarily,  the  trial  court  is  in- 
vested with  a  large  and  very  responsible 
discretion  in  determining  and  affording  to 
the  accused  the  full  measure  of  his  con- 
stitutional right."  Peagler  v.  State,  110 
Ala.  11,  20  So.  363,  364. 
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§  157. Execution  of  Sentence. 

Code,  §  5461,  providing  that  the  gov- 
ernor may  parole  a  convict  on  good  be- 
havior, and  §  5462,  providing  that,  on 
failure  of  any  convict  to  observe  the  con- 
ditions of  his  parole,  the  governor  shall 
have  authority  to  direct  his  rearrest  and 
return  to  custody,  and  he  shall  be  re- 
quired to  carry  out  the  sentence  as  though 
no  parole  had  been  granted,  are  not  un- 
constitutional, as  authorizing  his  seizure 
without  warrant  issued  for  probable  cause 
supported  by  oath,  since,  being  a  felon  at 
large  by  executive  clemency,  which  he 
has  accepted  on  condition,  after  he  has 
violated  that  condition  he  is  merely  an 
escaped  convict,  and  not  entitled  to  free- 
dom from  rearrest,*  except  on  probable 
cause  supported  by  oath.  Fuller  v.  State, 
26  So.  146,  122  Ala.  32,  45  L.  R.  A.  502. 

§  158.  Property  and  Rights  Therein  Pro- 
tectecL 

The  abolishment  by  the  legislature  of 
an  office  created  by  it  is  not  a  taking  of 
property  from  the  incumbent  thereof  with- 
out due  process  of  law,  within  the  mean- 
ing of  the  fourteenth  amendment  of  the 
federal  constitution,  thoil|g:h  the  incum- 
bent of  the  office  could  not  have  been 
legally  removed  without  trial.  Hawkins 
V,  Roberts  &  Son,  27  So.  327,  122  Ala. 
130. 

"In  Perkins  v.  Corbin,  45  Ala.  103,  it 
was  held,  that  the  general  assembly  mig>t 
abolish  an  inferior  court,  of  its  own  cre- 
ation, and  that  the  abolition  of  the  court 
abolished  also  the  office  of  its  judge  and 
deprived  him  of  further  compensation." 
Hawkins  r.  Roberts  &  Son,  122  Ala.  130, 
27  So.  327,  331. 

"There  is  not,  as  supposed,  any  conflict 
between  these  cases  and  the  one  of  Nolen 
r.  Moore,  118  Ala.  154.  24  So.  251.  There 
the  office  was  retained  and  the  officer  re- 
moved. Here  the  office  of  the  court  of 
county  commissioners  was  abolished,  and 
necessarily  the  term  of  office  of  the  mem- 
bers  of  the  court  expired  with  it."  Haw- 
kins V.  Roberts  &  Son,  122  Ala.  130,  27 
So.  327,  331. 

§    159.   Deprivation    of  Property   in  Gen- 
eral 


§  159  (1)  In  General 


turnmg  over  of  the  affairs  of  an  insolvent 
bank  to  the  banking  superintendent,  held 
not  to  work  a  deprivation  of  property 
without  due  process  of  law  in  contraven- 
tion of  Const.  U.  S.  Amend.  14.  Mont- 
gomery Bank,  etc.,  Co.  v.  Walker  (Ala), 
61  So.  951. 

Gen.  Acts  1903,  p.  320,  §  9,  authorizing 
an  entry  on  land  to  make  a  preliminary 
survey  of  a  proposed  railway  line,  subject 
to  liability  for  all  damages  done  to  the 
land,  is  not  unconstitutional  as  authoriz- 
ing a  deprivation  of  property  without  due 
process  of  law.  State  z\  Simons,  40  So. 
662,  145  Ala,  95. 

Authorixing  Investment  of  Trust  Funds 
in  Confederate  Securities.— Act  Nov.  9, 
1861,  authorizing  executors,  guardians, 
etc.,  to  invest  the  property  of  their  trust 
estates  in  Confederate  bonds,  etc.,  was 
unconstitutional,  because  it  deprived  the 
ward  of  his  property  without  due  process 
of  law,  by  substituting  for  it  that  which 
was  not  property.  Houston  v.  Delo^ch, 
43  Ala.  364;  Powell  r.  Boon,  43  Ala.  459; 
Hall  V.  Hall,  43  Ala.  488;  Powell  v. 
Knighton,  43  Ala.  626. 

Municipal.  Aid  to  Railroad.— An  act  au- 
thorizing municipal  corporations  to  sub- 
scribe to  the  stock  of  a  railroad  company 
is  not  in  violation  of  the  constitutional 
provision  which  declares  that  a  citizen 
can  not  be  deprived  of  his  property,  un- 
less by  judgment  of  his  peers  or  the  law 
of  the  land.  Gibbons  v.  Mobile,  etc.,  R. 
Co.,  36  Ala.  410. 

Regulating  Assemblage  of  Slaves. — 
^ess.  Acts  1855-56,  p.  18,  to  secure  sub- 
ordination among  slaves,  by  providing 
that  not  more  than  six  of  them  shall  be 
allowed  to  reside  on  any  plantation  unless 
the  owner  or  a  white  agent  remains  on 
the  same  place  with  them,  or  within  the 
distance  of  one  mile,  is  valid  as  a  police 
regulation  for  the  prevention  of  crime, 
the  preservation  of  peace  and  good  order, 
and  the  security  of  life  and  property;  the 
power  of  enacting  which  has  always  been 
conceded  to  the  state  legislature  in  the 
absence  of  some  constitutional  prohibi- 
tion.-   Molett  V.  Sute.  33  Ala.  408. 

Authorizing  Sale  of  P  roper ty.— Act 
Dec.  31,  1823.  authorizing  an  administra- 
trix resident  in  Massachusetts  to  sell,  by 
her  attorneys  in  Alabama,  the  real  e$tate 
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pose  of  paying  the  debts  of  the  intestate, 
is  not  unconstitutional,  on  the  ground 
that  the  real  estate  was  so  vested  in  the 
heirs  by  the  descent  of  it  upon  them  that 
they  could  not  be  devested  of  it  without 
a  judgment  or  decree  in  some  judicial 
proceeding  in  which  they  could  be  heard 
in  support  of  their  claim  to  the  estate. 
The  purchaser  took  the  property  subject 
to  the  action  of  the  heirs  if  the  ancestor 
was  not  indebted  so  as  to  make  the  sale 
necessary.  Holman  v.  Bank  of  Norfolk, 
12  Ala.  369. 

The  validity  of  special  acts  authorizing 
the  sale  of  property  belonging  to  minors 
for  their  benefit,  but  without  requiring 
them  to  be  made  parties,  may  be  consid- 
ered to  have  become  so  firmly  settled  as 
to  be  a  rule  of  property.  Mumford  r. 
Pearce,  70  Ala.  452. 

§  159  (2)  Creation,  Alteration,  and  Regu- 
lation of  Municipalities. 

Since  municipal  corporations  are  merely 
political  subdivisions  of  the  state,  created 
as  convenient  agencies  for  exercising  such 
governmental  powers  as  may  be  intrusted 
to  them,  and  since  the  state  may  at  its 
pleasure  modify  or  withdraw  the  powers 
conferred  on  a  municipality,  a  statute  op- 
erating to  destroy  an  incorporated  city  is 
not  invalid  as  depriving  it  of  its  property 
in  violation  of  Const.  U.  S.  Amend.  14. 
City  of  Ensley  v.  Simpson,  52  So.  61,  166 
Ala.  366;  Robinson  v.  City  of  Ensley 
(Ala.),  52  So.  69. 

§    169    (S)    Municipal   Interference  with 
Franchise. 

A  private  act  removing  the  administra- 
tion of  a  decedent's  estate  from  his  domi- 
cile county  to  another  county  is  not  a  dep- 
rivation of  property  without  due  course  of 
law.  for  it  affects  only  the  territorial  ju- 
risdiction, and  does  not  attempt  to  alter 
any  of  the  vested  rights  of  persons  inter- 
ested.    Wright  V.  Ware,  50  Ala.  549. 

§  160.  Exercise  of  Power  of  Eminent  Do- 
main. 

The  legislature  has  the  right  to  author- 
ize the.  erection,  without  compensation  to 
the  sufferers  thereby,  of  bridges  or  em- 
bankments, the  consequential  result  of 
which  will  be  to  injure  neighboring  lands. 
Dyer  v.  Tuskaloosa  Bridge  Co.,  2  Port. 
296. 


§  161.  Taxation  of  Property. 

§  162. Assessment  and  Collection. 

Denial  of  equal  protection  of  laws,  see 
ante,  "Taxation  of  Property,"  §  142.  Im- 
pairing obligation  of  contracts,  see  ante, 
"Taxation  in  General,"  §  94. 

Code  1907,  §  2082,  subd.  9,  which  per- 
mits the  assessment  of  capital  stock  to 
the  corporation,  and  gives  the  corpora- 
tion a  lien  for  the  taxes  paid  in  behalf  of 
any  stockholder,,  is  not  unconstitutional, 
as  depriving  the  stockholders  of  th^ir 
property  without  due  process  of  law;  for 
under  the  direct  provisions  of  §  2182  the 
stockholders  can  not  be  deprived  of  their 
stock  by  the  assessor,  except  by  an  as- 
sessment against  them,  and  the  proceed- 
ing to  assess  the  shares  of  stock  against 
the  corporation  is  nothing  more  than  -a 
sort  of  attachment  proceeding  in  favor  of 
the  state  against  the  stockholder.  Court 
of  Com'rs  of  Washington  County  v.  State, 
172  Ala.  242,  55  So.  623. 

The  constitutional  requirement  of  due 
process  of  law  applies  to  tax  proceed- 
ings, and  it  is  necessary  that  the  taxpayer 
shall  have  an  opportunity  to  be  heard  in 
opposition  to  an  assessment  or  valuation 
before  his  liability  is  conclusively  fixed, 
but  this  requirement  is  fully  met  by  Code 
1907,  §  2228,  requiring  thirty  days'  notice 
to  the  owner  before  his  property  can  be 
reassessed  after  an  assessment  has  been 
vacated  by  the  state  tax  commission. 
State  Tax  Comm.  v.  Bailey  (Ala.).  60 
So.  913. 

Act  Sept.  30,  1903  (Gen.  Acts  1903,  p. 
295),  §  1,  authorizing  the  tax  commis- 
sioner to  appeal  from  an  order  of  the 
court  of  county  commissioners  dismissing 
assessment  proceeding,  is  not  unconstitu- 
tional for  failure  to  afford  the  taxpayer 
an  equal  opportunity  to  appeal.  State  ?'. 
Bley.  50  So.  263,  162  Ala.  239. 

Valuation  of  property  for  taxation  is 
not  such  an  exercise  of  judicial  authority 
as  necessarily  involves  the  right  of  appeal 
to  a  judicial  tribunal;  taxes  being  recover- 
able without  judge  or  jury.  State  v,  Bley^ 
162  Ala.  239,  50  So.  263. 

It  is  not  necessary  to  due  process  of 
law  that  an  owner  of  property  sought 
to  be  assessed  in  taxation  proceedings 
should  be  given  an  opportunity  to  have 
the  assessment  reviewed  by  the  courts,  or 
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should  have  the  right  of  appeal;  it  being 
sufficient  that  he  is  afforded  a  right  to  be 
heard  before  some  tribunal  or  board  in 
resistance  of  the  tax.  State  v.  Bley,  162 
Ala.  239,  50  So.  263. 

§   163.   Tax    Sales  and   Proceedings 

Thereon. 

Making  Tax  Deed  Evidence  of  Regu- 
larity of  Proceeding. — Revenue  Law  1868, 
§  87,  making  a  tax  deed  conclusive  evi- 
dence that  the  property  was  duly  and  le- 
gally listed  and  assessed,  and  the  tax 
levied  according  to  law,  and  the  sale  duly 
advertised,  and  the  property  sold  as  stated 
in  the  deed,  etc.,  is  void,  in  that  it  pre- 
cludes the  owner  from  making  a  defense 
founded  on  the  omission  of  those  prereq- 
uisites to  a  valid  sale.  Stoudenmire  v. 
Brown,  48  Ala.  699. 

Section  101  of  the  ordinances  of  the 
city  of  Huntsville  is  unconstitutional,  so 
far  as  it  provides  that  the  tax  collector 
may  put  a  purchaser  in  possession  of  lani 
sold  to  him  at  a  tax  sale  within  thirty 
days  after  the  execution  of  a  certificate; 
that  such  certificate  shall  be  evidence  of 
a  right  to  possess  and  retain  the  land  un- 
til redeemed,  and  shall  operate  as  a  deed. 
If  the  land  is  not  redeemed;  and  that,  if 
necessary,  the  mayor  may  direct  the  po- 
lice to  put  the  purchaser  in  possession — 
as  it  deprives  the  owner  of  his  property 
without  due  process  of  law.  Calhoun  v. 
Fletcher,  63  Ala.  574. 

Requiring  Deposit  before  Redemption. 
— Revenue  Law  1868,  §  93,  which  requires 
the  owner  of  land  sold  for  taxes  to  de- 
posit double  the  amount  of  the  purchase 
money  before  he  shall  be  allowed  to  pros- 
ecute or  defend  any  suit  for  the  same 
against  the  purchaser,  is  repugnant  to  the 
provision  that  no  person  shall  be  deprived 
of  his  property  without  due  process  of 
law.     Stoudenmire  r.  Brown,  48  Ala.  699. 

§  164.  License  Taxes. 

Act  1903,  p.  344,  imposing  a  license  tax 
on  emigration  agents,  is  not  in  conflict 
with  the  fourteenth  amendment  to  the 
federal  Constitution.  Kendrick  v.  State, 
39   So.   203,   142   Ala.  43. 

§  165. Assessments  and  Special 

Taxes. 
§  165  (1)  In  General. 

It   is   not  a  violation   of  Const.   U.   S. 


Amend.  14,  prohibiting  the  deprivation  of 
property  without  due  process  of  law,  to 
assess  a  portion  or  all  of  the  costs  of 
a  street  improvement  against  the  lands 
abutting  or  in  the  immediate  vicinity  of 
such  improvement.  Harton  v.  Town  of 
Avondale,   41    So.   934,    147   Ala.   458. 

Const.  U.  S.  Amend.  14,  prescribes  that 
no  state  shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process 
of  law.  City  Charter  of  Montgomery, 
§  34,  provides  that  property  benefited  by 
street  paving  shall  be  assessed  for  a  rea- 
sonable amount,  not  exceeding  one-fourth 
of  the  cost  of  the  improvement  in  front 
of  the  property,  and  in  no  case  exceeding 
$10  per  front  foot;  that  on  the  owner's 
complaint  the  city  council  should  correct 
any  errors  in  the  assessment;  and  that 
delinquent  property  should  not  be  sold 
to  satisfy  the  assessment  until  the  city 
court  in  equity  so  decreed  after  the  owner 
had  been  aflForded  an  opportunity  to  show 
cause  why  the  decree  should  not  be  en- 
tered. Held,  that  the  charter  did  not  vio- 
late the  constitutional  provision  above  re- 
cited. City  Council  of  Montgomery  v. 
Birdsong,  28  So.  522,  126  Ala.  632. 

§    165    (2)    Notice    and.  Opportunity    for 
Hearing. 

Laws  1907,  p.  295,  authorizing  a  judg- 
ment in  rem  for  an  assessment  for  a  pub- 
lic improvement,  and  giving  the  owner 
the  right  to  appeal  and  be  heard  before 
the  assessment  is  made  final  against  his 
property,  is  not  a  taking  or  charge  on 
the  property  without  due  process  of  law. 
City  of  Decatur  v.  Brock,  170  Ala.  149,  54 
So.  209. 

§  166.  Regulation  of  Keeping  and  Use  of 
Animals. 

A  statute  which  provides  for  the  im- 
pounding of  cattle  taken  damage  feasant, 
and  their  sale  if  not  redeemed  after  rea- 
sonable notice,  is  a  police  regulation 
within  the  scope  of  governmental  powers, 
the  exercise  of  which  may  be  delegated 
to  a  municipal  or  other  public  corpora- 
tion, and  is  not  violative  of  the  constitu- 
tional provision  (art.  1,  §  7)  which  de- 
clares that  no  person  "shall  be  deprived 
of  life,  liberty,  or  property,  but  by  due 
course  of  law."  Dillard  v.  Webb,  55  Ala. 
468. 


Digitized  by 


Google 


§§  167-170 


Constitutional  Law 


261 


§  167.  Regulation  of  Trade  or  Business  in 
GeneraL 
Limitations  as  to  Locality. — The  act  to 

incorporate  the  Southern  University  of 
Greensboro  (Sess.  Acts  1855-56,  p.  221), 
and  which  prohibits  (§  6)  the  sale  of  any 
kind  of  spirituous  or  intoxicating  liquors 
within  five  miles  of  Greensboro,  is  not 
unconstitutional  on  the  ground  that  it 
takes  away  some  of  the  incidents  of  prop- 
erty from  the  articles  enumerated  in  it, 
within  the  limits  of  the  territory  named, 
and  therefore  deprives  tlve  owners  of 
them  of  their  property  without  due  proc- 
ess of  law.     Dorman  v.  State,  34  Ala.  216. 

An  ordinance  establishing  markets,  and 
prohibiting  the  sale  of  meat  at  retail  out- 
side of  certain  markets,  does  not  deprive 
one  of  property  without  due  process  of 
law.    Ex  parte  Byrd,  84  Ala.  17,  4  So.  397. 

Prohibiting  Adulteration  of  Fertilizers. 
— The  act  establishing  a  department  of 
agriculture  (Code,  §  129,  et  seq.),  and 
regulating  the  sale  of  commercial  ferti- 
lizers, and  guarding  the  public  against 
worthless  compounds,  by  affording  a 
cheap  and  reliable  method  of  detecting 
fraud,  is  a  legitimate  police  regulation. 
Steiner  v.  Ray,  84  Ala.  93,  4  So.  172. 

Fixing  Time  for  Moving  Cotton  in  the 
Seed.— Act  Feb.  1,  1879,  providing  that  "it 
shall  not  be  lawful  for  any  person  to 
transport  or  move  after  sunset  and  before 
sunrise  of  the  succeeding  day,"  with'n 
certain  localities,  "any  cotton  in  the  seed," 
but  permitting  the  owner  or  producer  to 
remove  it  from  the  field  to  the  place  of 
storage,  held  to  be  a  mere  police  regula- 
tron,  and  not  an  unconstitutional  interfer- 
ence with  the  rights  of  private  property. 
Davis  V.  State,  68  Ala.  58. 

Intoxicating  Liquors.— Acts  Sp.  Sess. 
1909,  pp.  86,  87,  making  it  unlawful  for 
any  one  whether  a  common  carrier  or 
not,  to  transport  along  any  public  high- 
way any  prohibited  intoxicating  liquors 
for  another,  dpes  not  conflict  with  Const. 
U.  S.  Amend.  14.  Williams  v.  State 
(Ala.),  60  So.  903. 

The  reasons  and  urgency  for  the  regula- 
tion, restraint,  and  even  absolute  prohibi- 
tion of  the  liquor  traffic  do  not  authorize 
the  legislature  to  arbitrarily  deprive  a 
citizen  of  his  rights  or  liberties  with  ref- 
erence thereto  or  of  his  property  rights 


therein.     Fulton  v.  State,  171  Ala.  572,  54 
So.  688. 

Act  Dec.  8,  1862,  prohibiting  the  distilla* 
tion  of  grain  into  spirituous  liquors,  ex* 
cept  under  the  authority  and  direction  of 
the  governor,  is  in  conflict  with  the  con- 
stitution, providing  that  no  person  shall 
be  deprived  of  his  property  without  due 
process  of  law.  Ingram  v.  State,  39  Ala. 
247. 

§  16a.  Regulation  of  Railroads  and  Other 
Carriers. 

So  long  as  the  state  railroad  commis- 
sion acts  within  its  legal  sphere,  its  or- 
ders, in  the  exercise  of  the  state's  police 
power,  that  railroads  entering  a  town 
shall  maintain  a  union  depot,  do  not  vio- 
late the  state  or  federal  constitution  as  to 
taking  property  without  due  process  of 
law,  though  a  railroad  company  may  be 
deprived  of  the  use  of  its  old  depot  or  the 
use  of  a  lot  owned  by  it  for  locating  its 
depot  thereon.  Railroad  Comm.  v.  North- 
ern Alabama  R.  Co.  (Ala.),  62  So.  749. 

Acts  1886-87,  p.  163,  §  1,  requiring  rail- 
road companies  to  put  in  cattle  guards, 
and  keep  them  in  order,  "whenever  the 
demand  is  made  upon  them,  or  their 
agents  or  employees,  by  the  owners  of 
the  land  through  which  said  road  passes 
that  said  cattle  or  stock  guard  is  neces- 
sary to  prevent  the  depredation  of  stock 
upon  their  farm/'  is  not  in  conflict  with 
any  provision  of  the  state  constitution  be- 
cause it  leaves  it  to  be  determined  by  such 
landowners  when  such  cattle  guards  shall 
be  built,  without  an  appeal,  since  it  in  ef- 
fect merely  allows  the  owner  to  waive  a 
law  for  his  benefit.  Birmingham  Mineral 
R.  Co.  r.  Parsons,  100  Ala.  662,  13  So.  602, 
27  L.  R.  A.  263. 
§  169.  Regulation  of  Charges  or  Prices. 

Sess.  Acts  1853,  tit.  5,  pp.  51,  53,  au- 
thorizing the  toll  gates  of  any  plank  road 
company  to  be  thrown  open,  on  the  re- 
port of  commissioners  appointed  to  as- 
certain such  fact  that  the  road  is  out 
of  repair,  works  a  deprivation  of  a  pre- 
viously existing  plank  road  company's 
rights  without  due  process  of  law.  Pow^- 
ell  V.  Sammons,  31  Ala.  552. 

§  170.  Creation  or  Discharge  of  Liability 
in  GeneraL 

Act   Feb.  28,  1887   (Sess.   Acts   1886-87, 
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p.  87),  requiring  all  persons  employed  by 
railroad  companies,  in  any  capacity  call- 
ing for  discrimination  of  color  signals,  to 
be  examined  by  a  state  board  of  exam- 
iners as  to  their  ability  to  distinguish 
colors,  and  making  it  a  misdemeanor  to 
accept  or  continue  in  such  employment 
without  a  certificate  from  the  examiners, 
is  unconstitutional,  as  depriving  persons 
of  property  without  due  process  of  law, 
in  so  far  as  it  requires  the  fees  for  such 
examinations  to  be  paid  by  the  railroad 
companies.  Louisville  &  X.  R.  Co.  v. 
Baldwin,  85  Ala.  619,  5  So.  311. 

§  171.  Creation  or  Displacement  of  Liens. 

Acts  1890-91.  p.  580,  §  6,  providing  that 
the  fact  that  the  person  furnishing  mate- 
rials for  which  he  claims  a  lien  was  not 
notified  in  writing  not  to  furnish  such  ma- 
terials by  the  person  in  whom  the  title 
was  invested  at  the  time  such  materials 
were  furnished  shall  be  prima  facie  evi- 
dence that  they  were  furnished  by  and 
with  the  consent  of  the  owner,  is  invalid, 
as  depriving  the  owner  of  property  with- 
out due  process  of  law.  Randolph  v. 
Builders'  &  Planters*  Supply  Co.,  106  Ala. 
501,  17  So.  721. 

§  17a.  In^>08ition  of  Liability  for  Injuries 
to  Property  Rights. 

Interstate  Commerce  Act  (Act  Feb.  4, 
1887,  c.  104,  24  Stat.  386  [U.  S.  Comp.  St. 
1901,  p.  3169]),  §  20,  as  amended  by  Act 
June  29,  1906,  c.  3591,  §  7,  34  Stat.  593  (U. 
S.  Comp.  St.  Sup.  1909,  p.  1163),  making 
the  initial  carrier  of  an  interstate  ship- 
ment liable  for  loss  of  or  injury  thereto 
caused  by  a  connecting  carrier,  and  per- 
mitting the  initial  carrier  to  recover  from 
the  connecting  carrier  causin?  the  loss  or 
injury  the  amount  it  may  be  required  to 
pay  to  the  owner  of  the  property,  as  evi- 
denced by  any  receipt  or  judgment,  makes 
a  judgment  against  the  initial  carrier  only 
prima  facie  evidence  against  the  connect- 
ing carrier,  and  it  is  not  invalid  as  depriv- 
ing the  connecting  carrier  of  its  property 
without  due  process  of  law.  Central  of 
Georgia  Ry.  Co.  v,  Sims,  53  So.  826,  169 
Ala.  295. 

"In  Zeigler  z\  South,  etc.,  R.  Co.,  58  Ala. 
594,  we  had  occasion  to  pass  upon  the  va- 
lidity of  an  act  which  provided:  *That 
from  and  after  the  passage  of  this  act,  all 
corporations,  person  or  persons,  owing  or 


controlling  any  railroad  in  this  state,  shall 
be  liable  for  all  damages  to  live  stock,  or 
cattle  of  any  kind,  caused  by  locomotive 
or  railroad  cars.*  It  was  there  said  of 
that  statute,  that  it  dispenses  with  all 
proof  of  the  wrong  it  seeks  to  redress.  *It 
declares  that  the  railroad  .corporations 
shall  make  reparation  for  an  injury  in- 
flicted in  the  authorized  prosecution  of  its 
lawful  business,  without  a  semblance  of 
fault,  negligence,  or  want  of  skill  in  its 
employees — an  injury  which  no  human 
prudence  or  foresight  couM  prevent;  and 
yet  t^'e  sta'ute  will  not  allow  the  railroad 
to  exculpate  itself  by  proof  of  the  highest 
qualifications  and  most  watchful  vigilence. 
This  falls  short  of  due  process  of  law. 
*  *  *  We  can  perceive  of  no  reason,  in 
law  or  morals,  for  holding  them  (railroad 
companies)  to  a  stricter  measure  of  ac- 
countability for  inevitable  misfortunes 
than  would  be  exacted  from  natural  per- 
sons for  injuries  which  result  from  un- 
avoidable accident,  which  no  human  pru- 
dence can  foresee  or  avert.*  This  case 
in  these  utterances,  has  been  many  times 
approved  by  us,  and  other  courts.  Wil- 
burn  &  Co  v.  McCalley,  63  .\la.  436; 
Mead  v.  Larkin,  66  Ala.  87;  Davis  v.  State, 
68  Ala.  58,  63;  Green  v.  State,  73  Ala.  26; 
Nashville,  etc.,  R.  Co.  v.  Hembree,  85  Ala. 
4SJ,  5  So.  173.'*  Birmingham  Mineral  R. 
Co.  V.  Parsons,  100  Ala.  662,  13  So.  602, 
604;  South,  etc.,  R.  Co.  v,  Morris,  65  Ala. 
193. 

§   173.   Imposition  of  Penalty  or  Forfei- 
ture. 

The  constitutional  provision  as  to  due 
process  of  law  is  not  violated  by  Code 
1896,  §  1066,  imposing  a  penalty  on  a 
mortgagee  whose  mortgage  has  been  sat- 
isfied for  failure  to  enter  the  satisfaction 
of  record  after  being  requested  to  do  so. 
George  F.  Dittman  Boot  &  Shoe  Co.  v. 
Mixon,  24  So.  847,  120  Ala.  206;  Gay  v. 
Rogers,  109  Ala.  624,  20  So.  37. 

§  174.  Civil  Remedies  and  Proceedings. 

§  175. Actions  in  General 

Denial  of  equal  protection  of  laws,  see 
ante,  "Civil  Remedies  and  Proceedings,*'  § 
147.  Impairing  obligation  of  contracts, 
see  ante,  "Remedies  against  State.**  §  97. 
Impairing  vested  rights,  see  ante,  "Rem- 
edies,** §   75;   "Statutes   of  Limitation,*'  § 
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76.  Public  office  as  property  right  pro- 
tected, see  ante,  "Property  and  Rights 
Therein  Protected,"  §  158. 

The  common-law  rule  prohibiting  the 
owners  of  stolen  property  from  maintain- 
ing trover  against  the  thief  before  the  in- 
stitution of  criminal  proceeding,  and 
which  was  in  force  before  the  constitu- 
tion was  adopted,  is  not  in  conflict  with 
Const.,  art.  1,  §  10,  which  provides  that  no 
person  shall  be  deprived  of  his  property 
without  due  course  of  law.  Martin  v. 
Martin,  25  Ala.  201. 

Action  by  State  without  Security. — 
Code  1876,  §  2902,  providing  that  suits 
may  be  broug'ht  in  the  name  of  the  state, 
on  the  written  direction  of  the  governor, 
"without  giving  bond  or  security  or  caus- 
ing affidavit  to  be  made,  though  the  same 
may  be  required  in  actions  between  priv- 
ate citizens,"  does  not  dispense  with  "due 
process  of  law."  Ex  parte  MacDonald,  76 
Ala.  603. 

§  17«.  Special  or  Summary  Proceed- 
ings. 

The  Carmichael  act,  passed  August  9, 
1909  (Acts  1909,  p.  8),  and  the  Fuller  act, 
passed  August  25,  1909  (Acts  1909,  p.  63), 
prohibiting  the  manufacture  and  sale  of 
intoxicating  liquors,  and  declaring  that 
places  maintained  for  the  unlawful  sale 
of  liquor  shall  be  a  nuisance  and  may  be 
abated  in  equity,  and  authorizing  a  sei- 
zure of  property  used  in  the  maintenance 
of  such  nuisance,  were  not  unconstitu- 
tional as  depriving  the  owner  of  his  prop- 
erty without  due  process  of  law;  his  right 
to  a  trial  of  the  issues  in  equity  being  a 
sufficient  compliance  with  the  constitu- 
tional mandate.  Fulton  v.  State,  171  Ala. 
572,  54  So.  688. 

Reqairing  Surrender  of  Property  as 
Ccmdition  Precedent  to  Defense. — A  re- 
quirement that  defendant,  in  summary 
proceedings  to  recover  money  or  property 
claimed  by  him  to  be  demanded  without 
right,  shall  deliver  up  the  property  or  pay 
the  money  into  court  as  a  condition  to  be- 
ing allowed  to  defend  on  the  merits, 
would  be  unconstitutional,  as  not  being 
due  process.  White  v.  Ward,  47  So.  166, 
157  Ala.  345. 

"A  right  of  defense  is  the  same,  so  far, 
as  protection  by  law  is  concerned,  as  if 
tangible  property  in  possession  was  in- 
volved;  and   no  law   can   constitutionally 


require  a  party  to  yield  possession  and 
claim  of  property,  even  to  the  court,  on 
any  mere  demand,  as  a  condition  of  being 
allowed  to  defend  on  the  merits  against 
the  claim.  Zeigler  r.  South,  etc.,  R.  Co., 
58  Ala.  594."  White  v.  Ward,  157  Ala. 
345,  47  So.  166,  169. 

Proceedings  against  Sureties.— The  act 
authorizing  the  supreme  court  to  give 
summary  judgment  on  motion  against 
securities  in  writs  of  error  bonds  is  not 
repugnant  to  the  constitution.  Johnston 
V.  Atwood,  2  Stew.  225. 

§   177.  — —  Limitation   or  Suspension  of 
Remedy. 

A  Tennessee  railroad  charter  provided 
that  in  the  absence  of  contract,  it  should 
be  presumed  that  the  land  on  the 
road  was  constructed,  together  with  a 
space  of  one  hundred  feet  on  either  side 
of  the  center  thereof,  had  been  granted  to 
the  company  by  the  owner,  unless  the 
persons  owning  the  land  at  the  time  that 
part  of  the  road  was  finished  should  ap- 
ply for  an  assessment  of  the  value  of  the 
land  within  five  years  next  after  the  road 
was  completed,  etc.  Thereafter  an  act 
was  passed  by  the  Alabama  legislature 
authorizing  the  Railroad  to  construct  its 
road  through  a  part  of  Alabama,  and  pro- 
vided that  it  should  enjoy  all  the  rights, 
privileges,  and  immunities  granted  by  its 
incorporating  act.  Held,  that  under 
Const.  1819.  art.  1,  §  10,  prohibiting  the 
deprivation  of  property  without  due  proc- 
ess of  law,  the  limitation  in  the  charter 
did  not  apply  to  a  landowner  in  Alabama 
whose  land  had  been  appropriated  by  the 
railroad  for  a  right  of  way,  without  any 
proceedings  having  been  taken  to  con- 
demn his  rights  therein.  Jones  v.  Nash- 
ville, C.  &  St.  L.  Ry.,  37  So.  677,  141  Ala. 
388. 

§  178. Parties  and  Process  or  Notice. 

"  'Due  process  of  law  implies  the  right 
of  the  person  affected  thereby  to  be  pres- 
ent before  the  tribunal  which  pronounces 
judgment  upon  the  question  of  life,  lib- 
erty or  property,  in  its  most  comprehen- 
sive sense;  to  be  heard,  by  testimony  or 
otherwise,  and  to  have  the  right  of  con- 
troverting, by  proof,  every  material  fact 
which  bears  upon  the  question  of  right  in 
the  matter  involved.  If  any  question  of 
fact  or  liability  be  conclusively  presumed 


Digitized  by 


Google 


261 


Constitutional  Law 


§§  178-181 


against  him,  this  is  not  due  process  of 
law.'  Zeigler  v.  South,  etc.,  R.  Co.,  58  Ala. 
594;  Wilburn  &  Co.  v,  McCalley,  63  Ala. 
436,  443.  To  authorize  a  judgment  of 
condemnation  and  sale  of  the  property  of 
a  nonresident,  levied  on  by  attachment, 
a  statute  of  this  state  has  prescribed  a  no- 
tice to  be  given  to  defendant  by  publica- 
tion, before  further  proceedings  shall  be 
had  in  the  cause.  Code,  §  531  (2936).  It 
does  not  appear  that  this  notice  as  re- 
quired by  statute  was  ever  given.  We  are 
constrained  to  hold,  that  the  judgment  of 
condemnation  was  without  due  process  of 
law  and  is  wholly  void  on  its  face."  Wil- 
merding  v.  Corbin  Banking  Co.,  126  Ala. 
268,  28  So.  640,  643. 

A  statute  authorizing  personal  judg- 
ment in  an  action  begun  by  attachment 
on  grounds  other  than  nonresidence, 
without  personal  service,  is  not  unconsti- 
tutional, as  an  attempted  deprivation  of 
property  without  due  process  of  law  as  to 
citizens  of  the  state  and  their  property 
found  within  the  state,  since  the  seizure 
of  the  property  under  the  writ  is  pre- 
sumed to  impart  constructive  notice  to 
the  defendant.  Betancourt  v,  Eberlin,  71 
Ala.  461. 

Service,  upon  one  holding  money  under 
an  agreement  of  the  parties  to  a  partition 
suit,  by  which  it  was  to  be  paid  over  to 
complainant  if  he  should  recover,  of  a 
rule  to  show  cause  why  the  money  should 
not  be  paid  over,  was  sufficient  notice  to 
him;  and,  having  had  opportunity  to  be 
heard  before  the  motion  was  granted,  he 
was  not  deprived  of  due  process  of -law  by 
the  granting  of  the  motion.  Crampton  r. 
Rutledge,  53  So.  922,  169  Ala.  486. 

§  179. Rules  of  Evidence. 

Ex  post  facto  laws,  see  ante,  "Imposi- 
tion of  Liability  for  Injuries  to  Property 
Rights,"  §  172.  Impairing  obligation  of 
contracts,  see  ante,  "Rules  of  Evidence," 
§  111.  Impairing  vested  rights,  see  ante, 
"Rules  of  Evidence,"  §  77. 

"Due  process  of  law"  imports  the  right 
of  the  person  aflfected  thereby  to  be  pres- 
ent before  the  tribunal  which  pronounces 
judgment  upon  the  question  of  life,  lib- 
erty, or  property,  in  its  most  compre- 
hensive sense,  to  be  heard  by  testimony 
or  otherwise,  and  to  have  the  right  of 
controverting  by  proof  every  material 
fact  which  bears  on  the  question  of  right 


in  the  matter  involved.  If  any  question 
of  fact  or  liability  be  conclusively  pre- 
sumed against  him,  this  is  not  due  process 
of  law.  Zeigler  v.  South  &  North  A.  R. 
Co.,  58  Ala.  594. 

XII.  RIGHT  TO  JUSTICE  AND  REM- 
EDIES FOR  INJURIES. 

§  180.  Constitutional  Guaranties  in  Gen- 
eral. 

Right  of  accused  to  speedy  trial,  see  the 
title  CRIMINAL  LAW.  Right  to  infor- 
mation as  to  nature  of  accusation,  see  the 
title  INDICTMENT  AND  INFORMA- 
TION. 

The  rule  forbidding  the  owner  of 
stolen  property  from  maintaining  trover 
against  the  thief  before  the  institution  of 
criminal  proceedings  is  nqt  in  conflict 
with  Const.,  art.  1,  §  14,  which  provides 
that  eviry  person,  for  any  injury  done 
him,  shall  have  a  remedy  by  due  course 
of  law,  without  denial  or  delay.  Martin 
V,  Martin,  25  Ala.  201. 

§  181.  Nature  of  Remedies  Guaranteed. 

Code  1907,  §  3746,  providing  that  in  ac- 
tions of  slander  and  libel,  the  truth  of  the 
words  or  the  circumstances  under  which 
they  were  spoken  or  written  may  be 
given  in  evidence  in  mitigation  of  dam- 
ages, under  the  general  issue,  does  not 
take  away  the  right  guaranteed  by  Const. 
1901,  §  13,  guaranteeing  a  remedy  for  in- 
jury to  reputation,  but  it  applies  only  to 
cases  where  facts  may  mitigate  damages 
and  obviat'e  necessity  of  special  pleas. 
Comer  v.  Advertiser  Co.,  172  Ata.  613,  55 
So.  195. 

"Actual  damages"  being  all  damages 
other  than  punitive.  Act  Feb.  20,  1899 
(Gen.  Acts  1898-99,  p.  32),  amending  Code 
1896,  §  1441,  so  as  to  require  notice  to  the 
publisher  of  a  newspaper  before  action 
for  libel  published  in  the  paper,  and  pro- 
viding that  if  it  shall  appear  at  the  trial 
that  the  article  was  published  in  good 
faith,  that  its  falsity  was  due  to  mistake 
or  misapprehension,  and  that  a  retraction 
v/as  published,  plaintiff  shall  recover  only 
actual  damages,  does  not  contravene  Bill 
of  Rights,  §  13,  guaranteeing  every  per- 
son a  remedy  for  any  injury  done  him. 
Comre  r.  Age-Herald  Pub.  Co.,  44  So.  673, 
151  Ala.  613. 
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§    182.    Justice   to    Be    Obtained    Freely, 
without  Purchase. 


§  183. 


In  General. 


A  prisoner's  constitutional  right  to  a 
speedy  trial  is  not  contravened  by  con- 
tinuances in  the  discretion  of  the  presid- 
ing judge,  delays  occasioned  by  want  of 
time  to  try  the  case,  or  delays  necessi- 
tated by  the  law  itself.  Sample  v.  State, 
138  Ala.  259,  36  So.  367. 

"  *The  accused  is  not  entitled  to  dis- 
charge by  reason  of  any  delay  made 
necessary  by  the  law  itself,*  and  *the  right 
of  a  speedy  trial  does  not  operate  to  de- 
prive the  state  of  a  reasonable  opportu- 
nity of  prosecuting  criminals/  Ex  parte 
State.  76  Ala,  482."  State  v,  Towery,  143 
Ala.  48,  39  So.  309,  310. 

Where  accused,  in  habeas  corpus  pro- 
ceeding to  obtain  bail,  was  subjected  only 
to  such  delay  as  was  rendered  necessary 
by  the  law  itself,  by  reason  of  an  appeal 
by  the  state  authorized  by  Code  1896,  § 
4314,  his  constitutional  right  to  have  jus- 
tice "administered,  without  sale,  denial  or 
delay,"  secured  by  Const.,  §  14,  was  not 
infringed.  State  v.  Towery,  39  So.  309, 
143  Ala.  48. 

Deposit  of  Purchase  Money  and  Taxes 
as  Condition  Precedent  to  Right  to  Main- 
tain Suit. — Acts  1868,  p.  327,  providing 
that,  before  any  person  claiming  title  to 
land  sold  for  taxes  under  the  act  could 
prosecute  or  defend  any  suit  against  any 
person  claiming  under  the  sale,  he  should 
deposit  in  the  court  double  the  amount  of 
the  purchase  money,  together  with  all 
taxes  and  interest  accruing  since  the  sale, 
and  the  value  of  improvements  made  by 
the  purchaser,  is  repugnant  to  Const,  art. 
1,  §  12,  providing  that  "no  person  shall  be 
debarred  from  prosecuting  or  defending 
*  *  *  any  civil  cause  to  which  he  is  a 
party,"  in  that  it  imposes  conditions  pre- 
cedent which  are  so  unreasonable  as  to 
impair  that  right.  Lassitter  v.  Lee,  68 
Ala.  287;  Whitworth  v,  Anderson,  54 
Ala.  33. 

§  184. Tax  on  Litigation. 

"The  imposition  of  tax  fees  as  a  part 
of  the  costs,  in  law  suits  and  prosecu- 
tions, has  been  of  immemorial  duration  in 
this  and  other  states.  The  beneficiaries 
of  these   fees   have  been,  variously,   law- 


yers, solicitors,  officers  of  the  court,  the 
several  counties,  the  state  itself,  and  even 
the  presiding  judge  who  may  have  de- 
cided the  cause.  That  the  general  as- 
sembly possesses  the  constitutional 
power  to  enact  laws  of  this  character,  is 
axiomatic,  unless  there  be  some  clause  in 
the  state  of  federal  constitution  which, 
directly  or  indirectly,  prohibits  it.  Man- 
gan  V,  State,  76  Ala.  60."  Swann  v, 
Kidd,  79  Ala.  431,  432. 

Sess.  Acts  1882-83,  p.  149,  imposing  a 
tax  fee  of  $6  in  each  case  decided  by 
the  supreme  court,' for  the  benefit  of  its 
library,  does  not  violate  Declaration  of 
Rights,  §  11,  providing  that  litigants  shall 
not  be  debarred  from  pr-osecuting  any 
suit  in  the  appellate  court,  nor  §  14,  pro- 
viding that  right  and  justice  shall  be  ad- 
ministered without  sale,  denial,  or  delay. 
Swann  v.  Kidd,  79  Ala.  431. 

§  185. Requirements  as  to  Costs  and 

Fees. 

Acts  1890-91,  p.  578,  §  2,  providing  that 
the  persons  mentioned  therein  as  being 
entitled  to  certain  liens  shall  have  a  lien 
for  attorney's  fees,  is  in  conflict  with 
Const.,  art  1,  §  14,  providing  that  all 
courts  shall  be  open,  and  that  every  per- 
son, for  any  injury  done  him  in  lands^ 
goods,  person,  or  reputation,  shall  have  a 
remedy  by  due  process  of  law.  Ran- 
dolph V.  Builders*  &  Painters*  Supply  Co., 
106  Ala.  501,  17  So.  721. 

"  'The  clear  legal  eflFect  of  these  provi- 
sions to  place  all  persons,  natural  and  cor- 
porate, as  near  as  practicable,  upon  a  ba- 
sis of  equality  in  the  enforcement  and  de- 
fense of  their  rights  in  court  of  justice  in 
this  state,  except  so  far  as  may  be  other- 
wise provided  in  the  constitution.  *  *  * 
Justice  can  not  be  sold,  or  denied,  by  the 
exaction  of  a  pecuniary  consideration  for 
its  enjoyment  from  one,  when  it  is  given 
freely  and  open-handed  to  another,  with- 
out money  and  without  pi-ice.*  South, 
etc.,  R.  Co.  V.  Morris,  65  Ala.  193;  Smith 
I'.  Louisville,  etc.,  R.  Co.,  75  Ala.  449,  451; 
Louisville,  etc.,  R.  Co.  v.  Baldwin,  85 
Ala.  619,  5  So.  311;  Brown  v.  Alabama, 
etc.,  R.  Co.,  187  Ala.  370,  6  So.  295." 
Randolph  v.  Builders*,  etc..  Supply  Co., 
106   Ala.   501,   17   So.   721,  723. 

The  act  of  February  3,  1877,  §  6,  re- 
quiring a  reasonable  attorney's  fee  to  be 
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assessed  against  the  unsuccessful  appel- 
lant in  actions  for  injuries  to  stock  by 
railroad  companies,  violates  the  right 
of  a  party  to  justice  without  a  sale.. South 
&  North  A.  R.  Co.  v.  Morris,  65  Ala.  193. 

§  186.  Justice  to  Be  ObUined  Promptly, 
without  Delay. 

Act  Feb.  20,  1866,  providing  that  suits 
commenced  before  its  passage  shall  not 
be  tried  at  the  term  to  which  the  sum- 
mons is  made  returnable,  but  that  a  delay 
of  two  terms  shall  elapse  before  trial,  is 
not  in  conflict  with  Bill  of  Rights,  §  14, 
declaring  that  all  courts  shall  be  open, 
and  every  person  shall  have  remedy  with- 
out delay.    Ex  parte  Pollard,  40  Ala.  77. 

Section  19  bf  the  act  of  December  10, 
1861,  "to  regulate  judicial  proceedings," 
which  provides  that  any  defendant  in  ex- 
ecution, when  a  levy  has  been  made, 
may  deliver  to  the  officer  holding  the  ex- 
ecution a  written  suggestion  that  there  is 
some  irregularity  or  illegality  in  the  exe- 
cution, or  in  its  issue,  or  in  the  proceed- 
ings under  it,  and  that  he  may  thereupon 
supersede  the  execution  by  giving  bond, 
payable  to  the  plaintiff,  conditioned  to 
pay  the  amount  to  the  execution,  and  the 
interest  and  costs,  if  the  suggestion  is  not 
established  as  true — such  suggestion  not 
being  required  to  be  true,  nor  to  contain 
matter  of  defense  available  by  any  law  or 
rule  of  practice — is  in  violation  of  the 
constitutional  requirement  that  right  and 


justice  shall  be  administered  without  de- 
lay; and  therefore  the  bond  taken  and  the 
judgment  rendered  on  it  in  compliance 
with  such  provision  are  void.  Ashurst  v. 
Phillips,  43  Ala.  158. 

§   187.   Remedies   by  Appeal  or  Error  or 
Other  Proceeding  for  Review. 

Act  Feb.  7,  1854  (Pamph.  Acts  1853-54, 
p.  247),  which  makes  defaulting  overseers 
of  roads  triable  before  justices  of  the 
peace,  is  unconstitutional  (art.  5,  §  10),  in 
that  it  makes  no  provision  for  an  appeal; 
the  general  law  regulating  appeals  (Code, 
§  2811)  being  inapplicable.  Tims  z^.  State, 
26  Ala.  165,  cited  in  note  in  19  L.  R.  A., 
N.  S.,  382. 

Sections  3794  and  3798  of  the  Code, 
pertaining  to  the  subject  of  vagrancy,  are 
unconstitutional,  in  that  they  do  not  se- 
cure the  right  of  appeal  from  the  judg- 
ment of  the  justices  before  whom  such 
cases  are  tried.  Ex  parte  Haughton,  38 
Ala.  570,  cited  in  note  in  19  L.  R.  A.,  N. 
S.,  382. 

An  act  of  the  legislature  which  enlarges 
the  powers  of  a  court  of  special  and  lim- 
ited jurisdiction,  but  without  providing 
for  an  appeal  from  its  decisions,  is  not  for 
that  reason  unconstitutional,  if  there 
is  a  provision  in  the  general  law  author- 
izing appeals  from  such  court.  Thomas 
V.  Bibb,  44  Ala.  721,  cited  in  note  in  19  L. 
R.  A.,  N.  S.,  880. 
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Construction. 

As  to  construction  of  the  particular  instruments,  contracts,  judicial  acts,  etc.,  ref- 
erences must  be  had  to  the  particular  titles  throughout  this  work,  as,  for  instance,  as 
to  construction  of  deeds,  see  the  title  DEEDS.  As  to  construction  of  contracts,  see 
the  title  CONTRACTS.  As  to  construction  of  wills,  see  the  title  WILLS.  As 
to  construction  of  buildings  or  other  structures,  see  the  appropriate  titles,  for  in- 
stance, as  to  construction  of  bridges,  see  the  title  BRIDGES;  as  to  construction  of 
railroads,  see  the  title  RAILROADS,  etc. 

Constructive  Assignments. 

See  the  titles  ASSIGNMENTS;  ASSIGNMENTS  FOR  BENEFIT  OF  CREDIT- 
ORS. 

Constructive  Breaking. 

See  the  title  BURGLARY. 

Constructive  Contracts. 

See  the  title  CONTRACTS  and  references  there  given. 

Constructive  Delivery. 

See  the  title  SALES. 

Constructive  Force. 

See  the  titles  ASSAULT  AND  BATTERY;   FALSE  IMPRISONMENT;   RAPE; 

ROBBERY;  etc. 

Constructive  Fraud. 

See  the  titles  FRAUD;  FRAUDULENT  CONVEYANCES.    And  see  the  titles  CAN- 
CELLATION OF  INSTRUMENTS;  CONTRACTS;  JUDGMENT. 

Constructive  Malice. 

See  the  titles  CRIMINAL  LAW;  HOMICIDE;  LIBEL  AND  SLANDER;  MALI- 
CIOUS MISCHIEF;  MALICIOUS  PROSECUTION. 

Constructive  Notice. 

See  the  titles  BILLS  AND  NOTES;  BONDS;  CHATTEL  MORTGAGES;  LIM- 
ITATION OF  ACTIONS;  MASTER  AND  SERVANT;  MORTGAGES;  NOTICE; 
PRINCIPAL  AND  AGENT;  SALES;  VENDOR  AND  PURCHASER. 

Constructive  Possession. 

See  the  titles  ADVERSE    POSSESSION;    EJECTMENT;    FORCIBLE   ENTRY 

AND  DETAINER. 
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Constructive  Service. 

See  the  title   PROCESS.     As  to    due  process    of  law,    see  the  title    CONSTITU- 
TIONAL LAW. 

Constructive  Trust. 

See  the  title  TRUSTS. 

Consummation. 

See  the  title  MARRIAGE. 

Contagious  Diseases. 

See  the  titles  ANIMALS;  CARRIERS;  HEALTH;  NEGLIGENCE. 

Contemporaneous  Agreements. 

See  the  titles  CONTRACTS;   EVIDENCE. 

Contemporaneous  Constructions. 

Sec  the  titles  CONTRACTS;  CONSTITUTIONAL  LAW;  STATUTES, 
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CONTEMPT. 

Analysis. 
I.  Acts  or  Conduct  Constituting  Contempt  of  Court. 

§  1.  Civil  Contempt. 

§  2.  Suppression  or  Falsification  of  Evidence. 

§  3.  Disobedience  to  Mandate,  Order,  or  Judgment. 

§  4.  Validity  of  Mandate,  Order,  or  Judgment. 

§  5.  Stay  or  Review  of  Proceedings. 

§  6.  Ability  to  Obey. 

§  7.  Demand  and  Refusal  of  Payment  of  Money  as  Adjudged. 

§  8.  Demand  and  Refusal  of  Performance  of  Act  Required. 

§  9.  Defenses. 

n.  Power  to  Punish,  and  Proceedings  Therefor. 

§  10.  Nature  and  Grounds  of  Power. 

§  11.  Constitutional  and  Statutory  Provisions. 

§  12.  Scope  and  Extent  of  Authority. 

§  13.  Courts  in  General. 

§  14.  Superior  Courts. 

§  15.  Inferior  Courts. 

§  16.  Judges  and  Other  Officers. 

§  17.  Existence  of  Other  Remedy. 

§  18.  Discretion  of  Courts. 

§  19.  Nature  and  Form  of  Remedy. 

§  20.  Jurisdiction. 

§  21.  Summary  Proceedings. 

§  22.  Contempts  in  Presence  of  Court. 

§  23.  Attachment  or  Other  Process  or  Notice. 

§  24.  Hearing  and  Determination. 

§  25.  Judgment  or  Order. 

§  26.  Quashing  or  Vacating  Proceedings. 

§  27.  Appeal  or  Error. 

§  28.  Certiorari. 

m.  Punishment. 

§  29.  Nature  and  Grounds  in  General. 

§  30.  Punishment  of  Contempt  as  Criminal. 

§  31.  Indemnity  to  Party  Injured. 

§  32.  Imprisonment  to  Compel  Payment  of  Money. 

§  33.  Imprisonment  to  Compel  Performance  of  Act  Required. 

§  34.  Denial  of  Privileges  as  Litigant. 

§  35.  Purging  Contempt  after  Adjudication. 

Cross  References. 

See  the  titles  ATTORNEY  AND  CLIENT;  BANKRUPTCY;  CRIMINAL 
LAW;  DIVORCE;  GRAND  JURY;  INJUNCTION;  JUSTICES  OF  THE 
PEACE;    MANDAMUS;    STATES;    UNITED    STATES;    WITNESSES. 
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As  to  refusal  of  attachment  defendant  to  answer  questions,  as  constituting  con- 
tempt, see  the  title  ATTACHMENT.  As  to  power  of  court  to  remove  or  silence 
attorney,  see  the  title  ATTORNEY  AND  CLIENT.  As  to  contempt  as  ground 
for  disbarment  of  attorney,  see  the  title  ATTORNEY  AND  CLIENT.  As  to  re- 
fusal to  answer  on  examination  in  bankruptcy  as  contempt,  see  the  title  BANK- 
RUPTCY. As  to  power  of  referee  in  bankruptcy  to  commit  for  contempt,  see  the 
title  BANKRUPTCY.  As  to  punishment  for  contempt  as  deprivation  of  liberty 
without  due  process  of  law,  see  the  title  CONSTITUTIONAL  LAW.  As  to  au- 
thority of  congressional  committees  to  punish  for  contempts,  see  the  title  CON- 
STITUTIONAL LAW.  As  to  power  of  court  to  stop  traffic  in  order  to  prevent 
a  disturbance  in  courtroom,  see  the  title  COURTS.  As  to  refusal  of  debtor  to  ap- 
pear for  examination  in  creditor's  suit,  see  the  title  CREDITORS*  SUIT.  As  to 
cruel  and  unusual  punishment  for  contempt,  see  the  title  CRIMINAL  LAW.  As 
to  refusal  to  sign  depositions  as  contempt,  see  the  title  DEPOSITIONS.  As  to 
failure  to  make  deposition  when  so  ordered  as  a  contempt,  see  the  title  DEPOSI- 
TIONS. As  to  failure  to  produce  and  allow  inspection  of  writings  or  other  mat- 
ters, see  the  title  DISCOVERY.  As  to  failure  to  pay  alimony  as  a  contempt,  see 
the  title  DIVORCE.  As  to  liability  of  an  administrator  for  contempt,  see  the  title 
EXECUTORS  AND  ADMINISTRATORS.  As  to  power  of  grand  jury  to  punish 
for  contempt,  see  the  title  GRAND  JURY.  As  to  motion  to  dissolve  by  person  in 
contempt  for  violation  of  an  injunction,  see  the  title  INJUNCTION.  As  to  power 
of  justice  to  punish  for  contempt,  see  the  title  JUSTICES  OF  THE  PEACE.  As 
to  procuring  relief  from  order  punishing  for  contempt,  see  the  title  MANDAMUS, 
As  to  compelling  a  chancellor  to  punish  persons  for  contempt,  see  the  title  MAN- 
DAMUS. As  to  disregarding  the  mandate  of  a  subpoena  as  constituting  contempt, 
see  the  title  WITNESSES. 


I.  ACTS  OR  CONDUCT  CONSTITUT- 
ING CONTEMPT  OF  COURT. 

§  1.  Civil  Contempt. 

Attachment  for  Contempt — ^When  a 
Civil  Remedy. — The  process  of  attach- 
ment is  termed  process  of  contempt,  and, 
in  theory,  it  is  founded  on  the  offense 
given  to  the  court  by  a  failure  to  obey  its 
rules,  orders  or  decrees;  and  whea  em- 
ployed by  a  court  of  equity  to  enforce  its 
rules,  orders  or  decrees,  for  the  benefit  or 
protection  to  its  suitors,  it  is  but  a  civil 
process,  in  the  nature  of  an  execution, 
for  the  benefit  of  the  party  injured,  or  in 
interest.     Ex  parte  Hardy,  68  Ala.  303. 

A  "civil  contempt"  consists  in  failing 
to  do  something  ordered  by  the  court  for 
the  benefit  of  the  opposing  party.  Ex 
parte  Dickens,  50  So.  218,  162  Ala.  272. 

§  2.    Suppression  of  Falsification  of  Evi- 
dence. 

A  physician,  like  any  other  person,  may 
be  called  to  testify  as  an  expert  in  a  ju- 
dicial investigation,  whether  it  be  of  a 
civil  or  criminal  nature,  without  being 
paid  for  his  testimony  as  for  professional 
opinion;   and   upon    refusal    to    testify,   is 


punishable  "as  for  a  contempt  Ex  parte 
Dement,  53  Ala.  389. 

Knowledge  of  Gaming— Refusal  to  Tes-^ 
tify. — Under  Code,  §  4136,  making  it  a  mis- 
demeanor for  a  witness  summoned  before 
the  grand  jury  to  refuse  to  testify  as  to 
any  gaming  within  his  knowledge,  a  wit- 
ness brought  before  the  grand  jury,"  at 
their  request,  by  order  of  court,  being 
imprisoned  under  a  criminal  charge,  may 
be  punished  for  a  refusal  to  testify  as  if 
he  had  been  summoned  by  subpoena. 
Newsum  v.  State,  78  Ala.  407.  See  Ex 
parte  Boscowitz,  84  Ala.  463,  4  So.  279. 

As  to  privilege  of  refusing  to  answer 
questions  which  tend  to  criminate  wit- 
ness, see  the  title  WITNESSES. 

§  3.  Disobedience  to  Mandate,  Order,  or 
Judgment 

As  to  ability  to  obey,  see  post,  **Ability 
to  Obey,*'  §  6. 

A  witness  who  has  been  duly  subpoenaed* 
by  a  competent  court  to  give  his  evidence 
in  the  cause  therein  pending,  is  guilty  of 
a  contempt  of  court  if  he  refuses  or  fails 
to  attend  without  excuse  for  his  delin- 
quency. Ex  parte  Pearce,  111  Ala.  99,  20* 
So.  343. 
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§  4.  Validity  of  Mandate,  Order,  or 

Judgment 
Where  Order  Has  Become  Functus  Of- 
ficio.—Where  an  order  directing  a  party 
to  deliver  certain  bonds  to  a  receiver  had 
not  only  become  functus  officio,  by  hav- 
ing been  complied  with,  but  had  been  re- 
versed on  appeal,  an  order  adjudging  the 
party  in  contempt  for  failing  to  comply 
therewith  was  unsustainable.  Ex  parte 
Dickens,  50  So.  218,  162  Ala.  272. 

§  5. Stay  or  Review  of  Proceedings. 

When  in  Contempt  for  Failure  to  Pay 
Costs. — ^Where  a  motion  for  stay  of  pro- 
ceedings was  granted  until  plaintiff  should 
pay  costs  of  preceding  actions,  and  plain- 
tiff was  allowed  until  the  next  term  to 
comply  with  this  order,  and  an  order  was 
then  entered  that,  "plaintiff  having  failed 
to  comply  with  the  order  made  at  the  last 
term,  the  cause  stands  dismissed,"  plain- 
tiff was  not  in  contempt  for  failing  to  pay 
costs.  Ex  parte  Colley,  37  So.  232,  140 
Ala.  193. 

When  Conten^)t  in  Not  Turning  Over 
Note. — A  depositary  of  a  note  pending 
litigation  held  not  guilty  of  contempt  of 
court  in  seeking  to  review  a  decree  re- 
quiring him  to  turn  over  the  note  itself 
when  he  had  then  received  payment 
thereof.  Rutledge  v.  Cramton,  173  Ala. 
306,  56  So.  128. 

§  6. Ability  to  Obey. 

Unable  to  Pay  Because  of  Insolvency. 
— Where  it  appeared,  in  a  proceeding  for 
contempt  in  not  paying  over  money 
fraudulently  withheld,  as  per  order  of 
court,  that  defendant  was  unable  to  obey 
the  order,  because  of  insolvency,  and 
there  was  no  evidence  that  he  put  him- 
self in  that  condition  after  the  order  was 
made,  or  in  anticipation  thereof,  for  the 
purpose  of  defeating  the  same,  it  was 
proper  to  dismiss  the  proceeding.  Adair 
r.  Gilmore.  106  Ala.  436.  17  So.  544,  citing 
Ex  parte  Hardy,  68  Ala.  303. 

Order  Imprisoning  Debtor  for  Failure 
to  Turn  over  Property— Validity.— Tiie 
fact  that  a  debtor  had  wasted  and  fraudu- 
lently disposed  of  his  property  did  not 
justify  an  order,  in  a  suit  for  the  discov- 
ery of  assets  under  Code  1896,  §  819,  for 
his  imprisonment  for  not  turning  over 
such  property  to  a  receiver,  where  it  was 
not  under  his  control  when  the  order  was 


made,  and  he  had  not  disposed  of  it  in 
anticipation  of  the  order.  McKissack  v, 
Voorhees,  24  So.  523,  119  Ala.  101;  Carr 
V.  State,  106  Ala.  35,  17  So.  350. 

S  7. Demand  and  Refusal  of  Payment 

of  Money  as  Adjudged. 
Purchase  at  Foreclosure  Sale — Refusal 
to  Pay. — A  bill  to  foreclose  a  mortgage 
was  filed  in  the  name  of  A.,  but  in  fact  for 
the  benefit  of  B.,  and  A.  became  a  pur- 
chaser at  the  sale,  but  refused  to  pay  the 
price  because  of  a  prior  foreclosure  of  the 
same  mortgage  by  A.  Held,  that  an  at- 
tachment in  favor  of  B.  to  compel  pay- 
ment of  the  price  should  not  be  issued. 
Lyon  V,  Elliott.  3  Ala.  654. 

§  8. Demand  and  Refusal  of  Perform- 
ance of  Act  Required. 
Refusal  to  Vacate  Office  as  a  Contempt. 

— A  county  officer,  claiming  the  right  to 
hold  possession  of  a  room  in  the  court- 
house, is  not  guilty  of  contempt  of  court 
in  refusing  to  vacate  pursuant  to  the  or- 
der of  the  county  commissioners'  court. 
Watson  V.  Scarbrough,  40  So.  672,  147 
Ala.  689. 

§  9.  Defenses. 

In  General — As  to  inability  to  pay  ali- 
mony as  defense  to  contempt,  see  the  title 
DIVORCE. 

When  Entitled  to  Have  Proceedings 
Vacated. — An  administrator  who  has 
placed  himself  in  contempt  by  failing  to 
appear  when  cited  to  account,  and  has 
been  proceeded  against  by  attachment, 
has  a  right  to  have  the  proceeding  va- 
cated on  his  paying  the  costs,  and  filing 
his  accounts  and  vouchers  for  a  settle- 
ment.    Vincent  v.  Daniel,  59  Ala.  602. 

II.    POWER  TO  PUNISH  AND  PRO- 
CEEDINGS  THEREFOR. 

§  10.   Nature  and  Grounds  of  Power. 

At  common  law,  it  was  clearly  compe- 
tent for  the  court  to  treat  as  a  contempt 
the  refusal  of  a  witness  to  give  evidence 
to  the  grand  jury.  State  r.  Blocker,  14 
Ala.  450,  453. 

Incident  to  All  Courts  of  Justice. — "The 
power  to  punish  contempts  by  fine  and 
imprisonment  is  incident  to  all  courts  of 
justice,  and  without  such  power  the  ad- 
ministration of  the  law  would  be  in  con- 
tinual  danger   of  being   thwarted   by  the 


Digitized  by 


Google 


272 


Contempt 


§§  10-17 


lawless.  The  power  seems  to  be  as  an- 
cient as  courts  themselves."  Easton  r. 
State,  39  Ala.  651;  Coleman  v.  Roberts, 
113   Ala.  323,   21   So.  449,  450. 

§   11.    Constitutional  and  Statutory  Pro- 
visions. 

Common- Law  Power  Superseded  by 
Statute. — The  common-law  power  which 
was  given  as  a  means  of  vindicating  the 
majesty  of  the  law  is  superseded  by  a 
statute.  Clay's  Dig.,  432,  which  provides 
that  a  witness  so  summoned  before  the 
grand  jury  shall  be  indicted — thus  the  in- 
cidental power  of  the  court  is  impliedly 
abrogated  and  to  warrant  the  punish- 
ment of  the  witness,  he  must  be  proceeded 
against  according  to  the  statute.  State  v. 
Blocker,  14  Ala.  450,  453. 

Acts  or  Conduct  Constituting  Contempt 
under  the  Code. — "The  Code  enumerates 
the  acts  or  conduct  constituting  con- 
tempt which  may  be  punished  summarily; 
and  of  these  acts  or  conduct  there  is  no 
one,  probably,  which  was  not  at  common 
law  deemed  a  contempt.  Code,  §§  648-650. 
Embraced  in  the  enumerations  are  "dis- 
respectful, contemptuous,  or  insolent  be- 
havior in  court,  tending  in  any  wise  to 
diminish  or  impair  the  respect  due  to  ju- 
dicial tribunals,  or  to  interrupt  the  due 
course  of  trial;"  and  "a  breach  of  the 
peace,  boisterous  conduct,  violent  disturb- 
ance, or  any  other  act  calculated  to  dis- 
turb or  obstruct  the  administration  of 
justice,  committed  in  the  presence  of  the 
court,  or  so  near  thereto  as  to  have  that 
effect."  Coleman  v,  Roberts,  113  Ala.  323, 
21  So.  449,  450. 

§  la.    Scope  and  Extent  of  Authority. 
§  13. Courts  in  General 

As  to  legislative  power  to  abridge 
courts*  power  to  punish  for  contempt,  see 
the  title  CONSTITUTIONAL  LAW. 

No  doubt  can  be  entertained  of  the  au- 
thority of  courts  in  general  to  enforce 
their  lawful  orders  and  decrees  by  proc- 
ess of  attachment,  without  which  they 
would  be  bereft  of  all  possible  power  to 
maintain  the  majesty  of  the  law  as  against 
refractory  litigants,  and  even  impotent  to 
preserve  their  own  existence.  Ex  parte 
Walker,  25  Ala.  81,  108;  Gates  v.  Mc- 
Daniel,  3  Port.  356;  Ex  parte  Hardy,  68 
Ala.  303.  i 


All  courts  have  inherent  power  to 
punish  for  contempt,  which  power  rests 
on  their  right  to  protect  their  dignity  and 
to  demand  obedience  to  their  decrees, 
whether  the  contempt  be  criminal  or  civil. 
Ex  parte  Dickens,  50  So.  218,  162  Ala. 
272. 

Where  a  receiver  had  been  appointed  to 
take  charge  of  the  assets  of  a  firm  \yhose 
estate  was  being  administered  in  the  court, 
the  court  had  jurisdiction  to  make  such 
orders  and  adopt  such  measures  as  were 
necessary  to  have  the  firm's  property 
placed  in  the  hands  of  the  receiver.  Ex 
parte  Dickens,  50  So.  218,  162  Ala.  272. 

As  to  violation  of  injunction  constitut- 
ing contempt,  see  the  title  INJUNC- 
TION. 

§  14.  Superior  Courts. 

Power  of  Chancellor  to  Compel  Obedi- 
ence.— A  chancellor  has  power,  under 
Code,  §§  561,  3008-3011,  to  issue  an  at- 
tachment for  contempt  of  court  against 
any  party  to  a  cause  who  refuses  obedi- 
ence to  his  orders.  Ex  parte  Walker,  25 
Ala.  81. 

§  15. Inferior  Courts. 

Power  of  Justice  to  Punish  for  Con- 
tempt.— A  justice  of  the  peace,  having 
power,  like  other  judicial  officers,  to  pun- 
ish for  contempt,  acts  judicially  in  fining 
and  imprisoning  a  party  therefor.  Early 
V.  Fitzpatrick,  49  So.  686,  161  Ala.  171. 

At  Common  Law. — It  was  well  settled 
at  common  law  that  a  justice  of  the  peace 
had  power  to  punish  contempts  com- 
mitted in  his  presence,  while  sitting  offi- 
cially. Coleman  v.  Roberts,  V13  Ala.  323. 
21    So.  449,   450. 

§  16. Judges  and  Other  Officers. 

A  notary  public,  with  jurisdiction  of  a 
justice  of  the  peace,  without  making  him- 
self or  sureties  on  his  bond  liable  to  civil 
action,  can  punish  for  contempt  a  by- 
stander, who,  when  the  notary  intimated 
that  he  should  find  guilty  a  person  being 
tried  before  him  for  assault,  interrupted 
with  a  statement  that  he  knew  two  per- 
sons who  saw  the  affair,  and  then  refused 
to  disclose  their  names.  Coleman  v,  Rob- 
erts. 21  So.  449,  113  Ala.  323,  36  L.  R.  A. 
84,  cited  in  note  in  36  L.  R.  A.  822. 
§  17.    Existence  of  Other  Remedy. 

As  to  proceeding  against  a  witness  who 
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refuses  to  answer  questions  before  grand 
jury,  see  the  title  INDICTMENT  AND 
INFORMATION. 

A  witness,  summoned  before  the  grand 
jury  to  give  evidence  of  any  gambling  in 
violation  of  the  laws  of  the  state,  who  de- 
clines to  answer,  may  be  proceeded 
against  by  indictment,  but  can  not  be 
fined  for  a  contempt.  State  v.  Blocker,  14 
Ala.  450. 

§  18.  Discretion  of  Courts. 

Existence  of  Any  Other  Adequate  Rem- 
cdy. — Where  the  law  affords  any  other 
adequate  remedy  by  which  a  party  can 
enforce  his  rights,  the  proceedings  by  at- 
tachment for  contempt  is  always  within 
the  discretion  of  the  court.  Wyatt  v. 
Magee,  3  Ala.  94. 

§  19.   Nature  and  Form  of  Remedy. 

A  rule  for  attachment  against  a  party  or 
a  witness  is  a  proceeding  collateral  to  the 
cause.     Hogan  v,  Alston,  9  Ala.  627. 

§  SO.  Jurisdiction. 

Chancellor's     Jurisdiction      under     the 

Code. — "Under  the  Code,  the  chancellor 
has  jurisdiction  to  issue  an  attachment 
for  contempt,  against  any  party  to  a 
cause  pending  in  the  court,  who  refuses 
obedience  to  the  chancellor's  orders.  Rev. 
Code,  §§  638,  700,  cl.  3;  Ex  parte  Walker, 
25  Ala.  81.  The  chancellor,  in  the  dis- 
charge of  his  duties  as  such,  represents 
the  sovereign  power  of  the  state  in  its 
judicial  department.  Const,  of  Ala.  1867, 
art.  3.  §  1;  art.  4,  §  7;  Rev.  Code,  §  698." 
Ex  parte  Hamilton,  61  Ala.  66,  68. 

Jurisdiction — Process. — A  judgment,  as- 
sessing punishment  for  contempt  in  the 
presence  of  the  court,  when  within  the 
limits  prescribed  by  statute,  and  when 
rendered  after  a  hearing  in  open  court  at 
which  the  defendant  was  present,  is  not 
invalid  because  the  defendent  was  not 
brought  into  court  on  process;  the  court 
having  complete  jurisdiction  of  the  de- 
fendant's person.  Murphy  v.  Williams,  1 
Ala.  App.  487,  56  So.  109.  See,  also,  Cole- 
man V.  Roberts,  113  Ala.  323,  21  So.  449, 
36  L.  R.  A.  84;  Easton  v.  State.  39  Ala. 
551;   Ex  parte  Walker,  25  Ala.  81,  106. 

As   to  jurisdiction   to  punish    for   con- 
tempt in   injunction  proceedings,  see  the 
title  INJUNCTION. 
3  Ala  Dig— 18 


§  21.  Summary  Proceedings. 

§  22.  ^—   Contempts    in     Presence     of 
Court 

One  committing  a  contempt  in  the 
presence  of  the  court  may  be  fined  and 
committed  to  jail  without  examination, 
and  without  issue  of  process  for  his  ar- 
rest, he  being  still  in  court.  Coleman  v. 
Roberts,  21  So.  449,  113  Ala.  ^23,  36  L.  R. 
A.  84. 

§  23.    Attachment  or   Other  Process  or 
Notice. 

English  Practice  Adopted— Notice  of 
Motion. — When  contempts  are  committed 
by  violation  of  an  order  or  decree  in 
chancery,  the  English  practice  is  adopted, 
viz  not  to  direct  a  seizure  of  the  body 
in  the  first  instance,  but  to  give  notice 
that  a  motion  will  be  made  that  the  party 
guilty  of  a  contempt  stand  committed.  If 
the  party  be  not  ready  to  show  cause,  the 
court  usually  gives  day,  and  then,  on  hear- 
ing aflfidavits,  decides.  Gates  v.  MoDaniel, 
3  Port.  356. 

Breach  of  Injunction — Rule  to  Show 
Cause. — It  is  not  the  English  rule,  nor  the 
rule  of  our  circuit  courts,  that  a  rule 
should  issue  to  show  cause  why  an  at- 
tachment should  not  be  granted  for  a 
breach  of  the  injunction.  But  a  motion 
should  be  made  that  the  defendant  stand 
committed  for  contempt,  and  this  must 
be  after  personal  service  of  notice  that 
such  a  motion  will  be  made.  Gates  v,  Mc- 
Daniel,  3  Port.  356. 

Issuance  of  Attachment. — Where  a  de- 
fendant is  directed  to  pay  over  the  money 
in  his  hands  to  a  receiver  appointed  by 
the  cou«*t,  the  defendant  can  not  claim,  as 
a  matter  of  right,  that  he  should  be  al- 
lowed to  give  bond  for  the  forthcoming 
of  the  money  in  his  hands  before  the  or- 
der for  an  attachment  in  contempt  pro- 
ceedings, for  failure  to  pay  over  the  same, 
is  made.     Ex  parte  Walker,  25  Ala.  81. 

Where  Party  Is  in  Court — Sufficiency 
of  Personal  Notice. — ^Where  the  refrac- 
tory party  is  in  court,  and  has  personal 
notice  of  the  order  with  which  he  refuses 
to  comply,  it  is  not  necessary  that  he 
should  be  served  with  a  writ  of  execution 
of  the  decretal  order,  nor  with  notice  that 
a  motion  will  be  made  for  an  attachment 
against  him.    Ex  parte  Walker,  25  Ala.  81. 
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§  84.  Hearing  and  Determination. 

Affording  Defendant  Opportunity  to 
Exculpate  Himself — Manner  of  Conduct- 
ing Hearing. — Where  a  party  to  a  pending 
chancery  suit  is  attached  for  contempt  in 
violating  an  injunction  there  is  no  pro- 
vision of  law  constitutional  or  statutory, 
which  secures  to  him  the  right  to  be 
heard  by  counsel  in  the  matter  of  the  con- 
tempt. Ex  parte  Hamilton,  51  Ala.  66. 
§  25.  Judgment  or  Order. 

Facts  Constituting  Contempt — On  judg- 
ment for  a  contempt,  it  is  not  necessary 
to  its  validity  that  the  facts  constituting 
the  contempt  should  be  recited  in  the 
judgment.  Easton  v.  State,  39  Ala.  551, 
cited  in  note  in  30  L.  R.  A.,  N.  S.,  567. 
§  26.   Quashing  or  Vacating  Proceedings. 

Rescission  of  Order  Showing  Prima 
Fade  Case  of  Contempt. — Where  an  or- 
der has  been  made  on  affidavits  showing 
a  prima  facie  cage  of  contempt,  it  can  not 
be  rescinded  without  a  rule  that  the  de- 
fendant stand  committed  unless  he  show 
cause  on  a  given  day.  Gates  v.  McDaniel, 
3  Port.  356. 

§  27.  Appeal  or  Error. 

See  post.  "Certiorari,"  §  28. 

No  ai^>eal  lies  from  an  order  of  court 
imposing  a  fine  for  contempt.  Easton  v. 
State,  39  Ala.  551;  Ex  parte  Dickens,  162 
Ala.  272,  50  So.  218. 

The  refusal  by  a  court  to  exercise  its 
right  of  discretion  in  allowing  the  pro- 
ceeding by  attachment  for  a  contempt 
can  not  be  reviewed  on  appeal  or  writ  of 
error.     Wyatt  v,  Magee,  3  Ala.  94. 

Every  court  is  the  exclusive  judge  of  a 
contempt  committed  in  its  presence  or 
against  its  process,  and  the  exercise  of 
such  power  by  a  court  of  competent  ju- 
risdiction can  not  be  reviewed.  Ex  parte 
Hardy,  68  Ala.  303, 

Habeas  Corpus. — The  exercise  by  a 
CQurt  of  competent  jurisdiction  of  the 
power  to  punish  for  contempt  can  not  be 
reviewed  on  error,  or  assailed  collaterally 
by  a  writ  of  habeas  corpus.  Ex  parte 
Hardy,  68  Ala.  303. 

A  proceeding  for  contempt  is  not  a  part 
of  the  main  case,  but  is  a  complete  col- 
lateral proceeding,  which  may  not  be  re- 
viewed on  appeal  in  the  main  case.  Ex 
parte  Dickens,  162  Ala.  272,  50  So.  218. 


Mandamus  or  Other  Appropriate  Rem^ 
edy. — If  the  granting  or  setting  aside  of 
an  attachment  for  contempt  be  not  a  mat- 
ter within  the  discretion  of  the  primary 
court,  an  error  in  respect  to  it  must  in 
general  be  corrected  by  a  mandamus  or 
other  appropriate  remedy,  instead  of  a  di- 
rect proceeding  which  impugns  the  judg- 
ment in  the  cause.  Hogan  v.  Alston,  9 
Ala.  627. 

In  Adair  r.  Gilmore,  106  Ala.  436,  17  So. 
544,  it  was  held  that  an  appeal  from  an 
order  of  lower  court  refusing  to  commit 
for  contempt  would  be  entertained.  See 
Ex  parte  Dickens,  162  Ala.  272,  50  So. 
218,  220. 

§  28.   Certiorari. 

An  order  committing  a  party  for  con- 
tempt is  reversible  on  certiorari  for  er- 
rors on  the  face  of  the  record.  Ex  parte 
Dickens,   50   So.  218,   162  Ala.  272. 

III.    PUNISHMENT. 

§  29.   Nature  and  Grounds  in  General 
Ejecting   Officer    from  Premises. — The 

county  commissioners'  court  can  not,  in 
adjudging  a  county  officer  gfuilty  of  con- 
tempt for  refusing  to  vacate  a  room  in 
the  courthouse  pursuant  to  its  orders,  im- 
pose on  him  the  punishment  of  putting 
him  and  the  property  of  his  office  out  of 
the  room.  Watson  v,  Scarbrough,  40  So. 
672,   147  Ala.  689. 

§  30.  Punishment  of  Contempt  as  Crimi- 
nal 
Not  Applicable  to  CivU  Contempt- 
Code  1907,  §  3057,  providing  that  courts 
may  punish  for  contempts  by  fine,  not  ex- 
ceeding $50,  and  by  imprisonment  not  ex- 
ceeding 5  days,  one  or  both,  does  not 
apply  to  civil  contempts  consisting  of  a 
refusal  or  failure  to  obey  a  chancery 
court's  orders.  Ex  parte  Dickens,  50  So. 
218.  162  Ala.  272. 
§  31.  Indemnity  to  Party  Injured. 

§  32. Imprisonment  to  Compel  Pay- 
ment of  Money. 
It  is  not  a  valid  objection  to  the  order 
for  the  i§sue  of  an  attachment  that  it  di- 
rects the  imprisonment  of  the  refractory 
party  until  he  complies  with  the  violated 
decree,  directing  him  to  pay  over  certain 
moneys  in   his  hands   to  a  receiver,  and 
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also  gives  bond  to  appear  at  the  next 
term  of  the  court  and  answer  for  his  con- 
tempt.    Ex  parte  Walker,  25  Ala.  81. 

§  33.  Imprisonment  to  Compel  Per- 

formance  of  Act  Required. 

A  party  having  violated  an  order  of  the 
chancery  court  requiring  the  surviving 
partner  of  a  firm  to  account  and  deliver 
the  assets  in  his  hands  to  a  receiver,  the 
court  had  jurisdiction  to  commit  him  to 
prison  until  the  order  was  complied  with, 
either  by  him  or  until  the  purpose  of  the 
order  had  been  accomplished  by  other 
means.  Ex  parte  Dickens,  50  So.  218,  162 
Ala.  272. 

§  34.   Denial  of  Privileges  as  Litigant 

Refusal  to  Hear  Defense. — Where  a 
party  is  in  contempt,  he  will  not  be  al- 
lowed to  bring  forward  any  defense. 
Mussina  v,  Bartlett,  8  Port.  277. 

A  defendant  who  is  in  contempt  can  not 
appear  and  contest  complainant's  demand 


before  the  clerk  and  master  to  whom  the 
bill  has  been  referred  to  take  an  account. 
Mussina  v,  Bartlett,  8  Port.  277. 

Estoppel  by  His  Own  Behavior. — A  de- 
fendant will  have  no  just  cause  to  com- 
plain that  he  has  not  been  allowed  to 
contest  the  plaintiffs  demand  before  the 
master,  when  the  inhibition  results  from 
his  own  neglect  or  perverseness,  and  may 
be  removed  at  any  time,  "by  filing  a  full 
and  complete  answer"  to  the  plaintiffs 
bill.  Aik.  Dig.,  §  18,  p.  288.  Mussina  v, 
Bartlett.  8  Port.  277,  283. 

§  35.    Purging  Contempt  after  Adjudica- 
tion. 
By  Showing  Lack    of    Jurisdiction. — A 

stranger  to  a  suit,  who  was  convicted  of 
contempt  for  interfering  with  property 
involved  therein,  can  not  purge  himself 
therefrom  by  showing  that  the  court  had 
no  jurisdiction  of  such  suit.  Ex  parte 
Stickney,  40  Ala,  160. 


Contests. 

See  the  titles  ATTACHMENT;     COUNTIES;     ELECTIONS;  INTOXICATING 

LIQUORS;  WILLS. 

Context. 

See  the  titles  CONSTITUTIONAL  LAW;  CONTRACTS;  STATUTES;  WILLS. 

Contiguous  Landowners. 

See  the  title  ADJOINING  LANDOWNERS. 

Contingent  Damages. 

See  the  title  DAMAGES. 

Contingent  Estates. 

See  the  title  REMAINDERS.     See,  also,  the  titles  DEEDS;  WILLS. 

Contingent  Fees. 

See  the  titles  ATTORNEY    AND     CLIENT;     CHAMPERTY    AND     MAINTE- 
NANCE. 

Contingent  Interest. 

See  the  title  CREDITORS'  SUIT. 

Contingent  Remainder. 

See  the  title  REMAINDERS.    See,  also,  the  titles  DEEDS;  WILLS. 
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Analysis. 

Continuance  by  Operation  of  Law. 

Right  to  Continuance  in  General. 

Discretion  of  Court. 

Stipulations  and  Agreements. 

Pendency  of  Other  Action. 

Defects  in  Proceedings. 

Death  or  Disability  of  Party  or  Counsel. 

Amendment  of  Pleadings. 

Pendency  of  Proceedings  for  Discovery. 

Absence  of  Witness  or  Evidence. 

In  General. 

Surprise  at  Trial. 

Amendment  of  Pleading. 

Admissions  to  Prevent  Continuance. 

In  General. 

Effect. 

Conditions  on  Granting. 
Second  or  Further  Continuance. 

18  (1)  Death  or  Disability  of  Party  or  Counsel. 

18  (2)  Application  in  General. 
Order. 
Operation  and  Effect. 

Cross  References. 

As  to  review  of  proceedings  granting  or  refusing  continuance,  see  the  title  AP- 
PEAL AND  ERROR.  As  to  granting  continuances  in  criminal  cases,  see  the  title 
CRIMINAL  LAW.  As  to  effect  of  continuance  on  security  for  defendant's  ap- 
pearance in  bastardy  proceedings,  see  the  title  BASTARDS. 
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§  1.  Continuance  by  Operation  of  Law. 

An  order  on  reference  virtually  con- 
tinues a  cause  in  court  from  term  to  term, 
so  long  as  it  remains  in  force.  Menden- 
hall  V.  Smith,  Minor  380. 

All  causes  not  tried  or  otherwise  dis- 
posed of  during  a  term  stand  continued 
as  a  matter  of  course,  and  it  is  not  neces- 
sary to  'have  a  special  order  of  continu- 
ance entered  in  each  cause.  Greer  v.  Mc- 
Gehee,  3  Port.  398. 

§  2.   Right  to  Continuance  in  General. 

"The  statute  provides  for  a  continu- 
ance, 'as  a  matter  of  right,'  on  account 
of  an  amendment,  when  it  is  'allowed  at 
the  hearing,  to  bill  or  answer,'  and  in 
favor  of  the  party  'against  who  the 
amendment  is  allowed.' "  Elyton  Land 
Co.  V.  Denny,  108  Ala.  553.  18  So.  561,  562. 


§  3.   Discretion  of  Court. 

A  motion  for  a  continuance  is  ad- 
dressed to  the  sound  judicial  discretion 
of  the  trial  court.  "  Birmingham  Paint 
&  Roofing  Co.  V.  Gillespie,  50  So.  1039, 
163  Ala.  408;  Planters'  &  Mechanics' Bank 
z:  Walker,  5  Ala.  770;  Evans  v.  Boiling, 
5  Ala.  550;  Planters'  &  Merchants'  Bank 
V.  Walker,  7  Ala.  926;  Ex  parte  Hunter, 
39  Ala.  560;  Ex  parte  South  &  N.  A.  R. 
Co.,  44  Ala.  654;  Dudley  v.  Witter,  46  Ala. 
665;  Trammell  v.  Vance,  62  Ala.  301;  .Ala- 
bama G.  S.  R.  Co.  V.  Hill,  93  Ala.  514,  9 
So.  722;  Smith  z\  Collins,  94  Ala.  394,  10 
So.  334;  Torrey  r.  Bishop,  104  Ala.  548, 
16  So.  422. 

Continuances   are    in    the    discretion    of 
the    court   as   well   where   by   consent   of 
parties   as   on   motion,   and   however   un- 
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wisely  this  discretion  may  be  exercised, 
it  can  not  be  reviewed  by  an  appellate 
court.  Planters',  etc.,  Bank  v.  Walker,  7 
Ala.  926;  Wimberly  v.  Windham,  104  Ala. 
409,  16  So.  23;  Strong  v.  Catlin,  37  Ala.  706, 
708. 

The  refusal  to  grant  a  continuance  in 
order  to  give  time  to  procure  a  copy  of 
an  opinion  of  this  court,  the  contents  of 
which  no  one  remembers,  but  which  re- 
verses a  former  judgment  in  the  case,  is 
within  the  discretion  of  the  trial  court. 
Strong  V,  Catlin,  37   Ala.  706. 

Refusal  of  a  continuance  on  the  ground 
of  absence  of  the   defendant,   from   sick- 
mess,  is  within  the  discretion  of  the  trial 
court.     Campbell  v.  White,  77  Ala.  397. 
§  4.   Stipulations  and  Agreements. 

Where  a  cause  is  continued  on  an  agree- 
ment to  try  it  by  special  method  at  a 
designated  term,  it  is  error  to  try  it  by 
that  method  at  a  term  subsequent  to  the 
one  agreed  upon.  Greer  v.  McGehee,  3 
Port.  398. 

Agreement  Can  Not  Be  VcrbaL—A  ver- 
bal agreement  between  the  parties  or 
their  attorneys  for  the  continuance  of  a 
pending  cause  is  forbidden  by  the  rules 
of  practice.  Code,  160,  rule  14.  Collier 
V.  Falk,  66  Ala.  223;  Norman  r.  Burns,  67 
Ala.  248. 
§  6.   Pendency  of  Other  Action. 

See  post,  "Pendency  of  Proceedings  for 
Discovery,"  §  9. 

An   application    for   the   benefit   of   the 
bankrupt  law    by     a     defendant     is     not 
ground  of  continuance.     Givens  v.   Rob- 
bins,  5  Ala.  676. 
§  e.  Defects  in  Proceedings. 

A  motion  to  continue  a  case  on  the 
ground  that  the  original  pleadings  were 
lost  was  properly  denied,  where  the  court 
ordered  that  the  record  of  the  original 
papers  might  be  used  upon  the  trial  in  all 
respects  as  the  original,  as  expressly  pro- 
vided by  Code  1896,  §§  2644,  2645.  Birm- 
ingham Ry..  Light  &  Power  Co.  v.  Moore, 
42  So.  1024,  148  Ala.  115. 
§  7.  Death  or  Disability  of  Party  or 
Counsel. 
Second  or  Further  Continuance.— See 
post,  "Death  or  Disability  of  Party  or 
Counsel,^'  §  18   (l).  . 

An  application  for  a  continuance  is  ad- 


dressed to  the  discretion  of  the  primary 
court,  and  its  refusal  is  neither  revisable 
on  error  or  appeal,  nor  ground  for  equi- 
table relief  against  the  judgment;  conse- 
quently, the  defendant  can  not  obtain  equi- 
table relief  against  the  judgment  on  the 
ground  that  he  was  prevented  by  sick- 
ness from  attending  and  making  defense 
at  the  trial  term,  when  it  appears  that  his 
attorney  asked  a  continuance  on  that 
ground,  and  the  court  refused  it.  Camp- 
bell V.  White,  77  Ala.  397,  cited  in  note 
in  42  L.  R.  A.,  N.  S.,  661. 
§  8.   Amendment  of  Pleadings. 

As  to  amendment  as  surprise  at  trial, 
sec  post,  "Amendment  of  Pleading,"  §  13. 
As  to  continuance  as  matter  of  right  for 
amendment,  see  ante,  "Right  to  Continu- 
ance  in   General,"   §  2. 

In  General. — It  was  within  the  discre- 
tion of  the  court  to  refuse  defendant's 
motion  for  continuance  on  amendment  of 
the  declaration  by  the  addition  of  a  count 
which  did  not  introduce  a  new  cause  of 
action.  United  States  Fidelity  &  Guar- 
anty Co.  V.  Dampskibsaktieselskabet 
Habil,  35  So.  344,  138  Ala.  348. 

Amendment  of  a  bill  by  striking  out  an 
unnecessary  party,  between  whom  and 
the  other  defendants  there  was  no  joint 
interest,  does  not  entitle  the  other  de* 
fendants  to  a  continuance  under  the  stat- 
ute, as  parties  "against  whom  the  amend- 
ment is  allowed."  Elyton  Land  Co.  v, 
Denny,  108  Ala.  553,  18  So.  561. 

§  9.  Pendency  of  Proceedings  for  Discov- 
ery. 

See  ante,  "Pendency  of  Other  Action," 
§     5. 

If  the  plaintiff  fail  to  answer  interroga- 
tories, the  court  is  not  required  to  dismiss 
his  suit  (Code,  §  2334),  but  may  continue 
the  cause  until  full  answers  are  made. 
Ex  parte  McLendon,  33  Ala.  276. 

§  10.   Absence  of  Witness  or  Evidence. 


§  11. In  General 

If  notice  to  produce  a  writing  at  the 
trial,  served  on  plaintiff's  attorney  several 
days  before  the  term  of  the  court  when 
the  cause  was  tried,  was  not  in  fact  suffi- 
cient to  enable  plaintiff  to  produce  it,  but 
he  was  ready  to  produce  it,  and  was  un- 
willing that  parol  evidence  of  the  contents 
thereof   should   be   given,   this    would   be 
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good  ground  for  continuance.     Jefford  v. 
Ringgold,  6  Ala.  544. 

§  12.  Surprise  at  Trial. 

§  13, Amendment  of  Pleading. 

See  ante,  "Right  to  Continuance  in 
General,"  §  2;  "Amendment  of  Plead- 
ings," §  8,  et  seq. 

Where,  in  an  action  for  injuries  to  a 
servant,  the  court,  after  the  jury  was 
sworn,  permitted  an  amendment  of  the 
complaint  over  defendant's  objection,  and 
then  offered  to  grant  defendant  a  continu- 
ance if  he  could  show  wherein  he  could 
present  any  evidence  that  he  was  not  pre- 
pared to  present  at  that  time,  and  defend- 
ant's attorney  stated  that  he  could  not 
state  that  he  would  have  other  evidence 
on  the  trial  if  the  cause  was  continued, 
but  that  he  might  have,  it  was  not  error 
for  the  court  to  deny  the  continuance. 
Alabama  Steel  &  Wire  Co.  v,  Wrenn,  34 
So.  970,  136  Ala.  475. 

§  14.  Admissions  to  Prevent  Continuance. 
§  15. In  GenaraL 

When  application  is  made  for  a  con- 
tinuance to  enable  plaintiff  to  retake  the 
deposition  of  a  witness  who  had  stated, 
through  inadvertence  on  his  part  or  that 
of  the  commissioner,  that  another  ma- 
terial witness  for  plaintiff  was  interested 
as  a  partner  with  him,  the  court  may,  in 
its  discretion,  continue  the  cause,  unless 
the  defendant  will  consent  that  the  other 
witness  may  testify;  and  if  the  defendant 
elects  to  let  him  be  examined,  and  the 
witness  swears  that  he  is  not  interested, 
in  which  statement  he  is  sustained  by  the 
testimony  of  his  confidential  clerk,  there 
is  no  error  in  his  admission.  Jewell  v. 
Center,  25  Ala.  498. 

§  16. Effect 

If  a  party  admits,  for  the  purpose  of 
preventing  a  continuance,  that  an  absent 
witness,  if  present,  would  testify  to  cer- 
tain material  facts,  he  can  not  be  allowed 
to  adduce  proof  of  counter  declarations, 
made  by  the  witness  at  a  different  time 
and  place.    Pool  v.  Deverse,  30  Ala.  672. 

An  instruction  that  the  statement  of 
what  an  absent  witness  would  testify  if 
present  was  entitled  to  the  same  consid- 
eration by  the  jury  as  if  the  witness  had 
testified  to  such  statement  was  proper. 
Williams  v,  Anniston  Electric  &  Gas  Co., 
51  So.  385.  164  Ala.  84.  ' 


Does  Not  Admit  Truth  of  Admission. 

— ^Where  an  adverse  party  admits  that  an 
absent  witness,  if  present,  would  swear  to 
facts  stated  in  an  affidavit,  he  does  not 
admit  that  the  facts  stated  are  true,  nor 
that  the  witness  is  competent.  Mont- 
gomery Plank-Road  Co.  v,  Webb,  27  Ala. 
618. 

Dismissal  of  Case  for  Failure  to  Com- 
ply with  Terms. — "It  is  clearly  within  the 
discretion  of  the  court  to  impose  terms, 
and  to  dismiss  the  case  upon  the  failure 
of  the  plaintiff  to  comply  with  them. 
Rule  16  of  Practice  (Code,  p.  808);  Waller 
V.  Sultzbacher,  38  Ala.  318;  Maund  v. 
Loeb,  87  Ala.  374,  6  So.  376;  Rhea  v. 
Tucker,  56  Ala.  450;  Dunlap  v,  H  or  ton,  49 
Ala.  412."  Torrey  v.  Bishop,  104  Ala. 
548,  16  So.  422,  423. 

Rendering  Judgment  against  Party 
Failing  to  Comply  to  Terms. — Where  a 
cause  is  continued  by  the  defendant,  upon 
the  condition  that  "he  pay  the  costs  of 
the  term,  and,  if  the  costs  are  not  paid  in 
ninety  days  after  the  adjournment  of  the 
court,  the  defendant's  plea  shall  be 
stricken  from  the  file,  and  the  plaintiff 
shall  have  judgment  by  nil  dicit,  with 
inquiry,"  if  the  costs  are  not  paid  within 
the  time  specified  the  court  may  at  the 
next  term  strike  the  defendant's  plea  from 
the  file,  and  give  the  plaintiff  judgment 
by  nil  dicit.  Waller  v,  Sultzbacher,  38 
Ala.  318. 

The  circuit  court  is  authorized,  in  its 
discretion,  to  make  the  payment  of  costs 
the  condition  of  granting  a  continuance, 
and  to  stipulate  that,  in  default  of  such 
payment,  by  the  first  day  of  the  next 
term  of  the  court,  judgment  by  default 
will  be  rendered  against  the  applicant. 
Alexander  v.  Moore,  111  Ala.  410,  20  So.  339. 
§  17.    Conditions  on  Granting. 

It  is  common  practice  to  grant  appli- 
cation for  continuance  on  conditions,  such 
as  the  payment  of  costs,  the  admission  of 
certain  facts,  or  the  waiving  of  irregu- 
larities in  depositions,  the  taking  of  which 
has  not  been  in  strict  conformity  to  statu- 
tory requirements.  The  rule  of  practice, 
governing  applications  for  continuance,  is 
very  broad  in  its  provisions,  declaring  that 
"such  terms  may  be  imposed,  as  to  the 
court  shall  seem  proper."  Rule  No.  16, 
Code  (1876),  p.  160.  Humes  r.  O'Bryan, 
74  Ala.  64,  78. 
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On  a  trial  of  the  right,  of  property,  the 
claimant    having    applied    for    a    continu- 
ance, it  was  shown  that  at  the  last  term 
the  cause  had  been  continued  by  him  on 
the  payment  of  all  costs,  and  that  he  had 
failed  to  comply  with  that  order,  although 
with    full   knowledge    of    it;    and    his    at- 
torney being  then  in  court,  and  refusing 
to   comply  with   said   order,   or   to   show 
cause   against   it,   that   the   court   refused 
the  continuance,  and  would  not  put  the 
plaintiff  on  the  admission    of    the     facts 
which  the  claimant  stated  his  absent  wit- 
nesses  would   prove,   but    informed     the 
claimant  that  he  should  not  be  permitted 
to  defend  the  suit  unless  the  costs  were 
paid,    or   cause   shown   why   they   should 
not  be  paid,  and  that  on  the  claimant's 
continued  refusal  to  pay  the  costs,  or  to 
show  cause,  the  court  could  not  permit 
him,   on  the  trial,  to  offer    evidence     to 
show  title  in  himself  to  the  property,  and 
confined   him    to   evidence   merely   of   its 
value.    Held,  that  the  action  of  the  court 
was   erroneous,   and   the    judgment     was 
therefore    reversed,    and    the     cause      re- 
manded.   Montgomery  &  W.  Plank-Road 
Co.  r.  Persse,  25  Ala.  536. 

Payment  of  Costs  as  Condition.— The 
court  has  discretion  to  order  the  payment 
of  costs  as  a  condition  of  a  continuance. 
Rhea  V.  Tucker,  56  Ala.  450;  Weir  v. 
Clark,  4  Ala.  App.  302,  58  So.  793;  Ex 
parte  Abrams,  48  Ala.  151;  Dunlap  v. 
Horton,  49  Ala.  412;  Maund  v.  Loeb,  87 
Ala.  374,  6  So.  376.  ^ 

Requiring  Bond  to  Comply  with  Dc 
crce  of  Court.— In  a  chancery  cause,  an 
order  granting  a  continuance  to  the  de- 
fendant on  condition  that  he  execute  a 
bond,  with  sureties,  for  the  payment  of 
whatever  decree  may  be  finally  rendered 
against  him  in  the  suit,  is  not  in  excess 
of  the  discretionary  power  of  the  court 
in  the  imposition  of  terms.  Dudley  v. 
Witter,  51  Ala.  456.  cited  in  Malone  v. 
Marriott,  64  Ala.  486. 

Requiring  Confession  of  Judgment  for 
Part  of  Claim  Not  Disputed.— When  the 
defendant  contests  only  a  part  of  the 
plaintiff's  demand,  and  asks  a  continu- 
ance of  the  cause,  the  court  may  require 
a  confession  of  judgment  for  the  sum  ad- 
mitted to  be  due,  and  grant  a  continuance 
as  to  the  residue.  Gowen  v.  Jones,  20 
Ala.   128. 


Allowing  Other  Party  to  Take  Deposi- 
tions Irregulariy.— Under  Rule  16,  Code, 
p.  160,  permitting  a  court  to  grant  con- 
tinuance in  its  discretion,  a  court,  as  a 
condition  of  a  continuance,  may  allow  the 
opposite  party  to  take  depositions  with- 
out filing  a  i)reliminary  affidavit  therefor. 
Humes  r.  O'Bryan,  74  Ala.  64. 

Sufficiency  of  Conformity  to  Tenns. — 
Where  a  defendant  was  granted  a  con- 
tinuance on  condition  that  if  she  failed 
to  pay  the  costs  by  the  next  term  of  the 
court  judgment  should  be  rendered 
against  her,  the  word  "by"  did  not  mean 
before,  but  meant  not  later  than,  or  as 
soon  as,  and  so  payment  of  costs  on  the 
day  of  the  next  term  when  the  case  was 
called  is  sufficient.  Weir  v.  Clark,  4  Ala. 
App.  302,  58  So.  793. 

If  the  plaintiff,  at  the  next  term  of  the 
court  after  a  continuance  on  terms,  is 
ready  and  willing  to  pay  the  costs,  and 
tenders. the  same  to  the  court  before  the 
cause  is  called  for  trial,  the  court  can  not 
strike  the  cause  from  the  docket  because 
the  costs  were  not  paid  in  ninety  days, 
as  limited  in  the  order  of  continuance. 
Ex  parte  Abrams,  48  Ala.  151. 

Discretion  as  to  Enforcing  Terms. — 
Where  a  continuance  was  granted  on  the 
condition  that  the  defendant  should  pay 
costs  by  the  next  term  or  judgment  would 
be  rendered  against  her,  it  is  within  the 
discretion  of  the  court  to  enforce  the 
terms  of  the  continuance.  Weir  v.  Clark, 
4  Ala.  App.  302,  58  So.  793. 

On  the  granting  of  a  continuance  on 
defendant's  application  on  condition  that 
judgment  shall  go  against  him  if  the 
costs  are  not  paid  within  a  specified  time, 
defendant's  acceptance  of  the  terms  makes 
it  a  valid  agreement  of  record;  but  the 
court  is  not  bound  to  enforce  it,  and, 
without  defendant's  consent,  can  not  im- 
pose such  terms  at  the  trial.  Dunlap  v. 
Horton,  49  Ala.  412. 

Acceptance  of  Terms  Implied  from  Ac- 
cepting Continuance.— "Defendant  having 
applied  for,  obtained,  and  accepted  the 
continuance,  we  must  infer  that  he  con- 
sented to  the  terms  upon  which  it  was 
granted."  Maund  v.  Loeb,  87  Ala.  374,  6 
•So.  376;  Rhea  v.  Tucker,  56  Ala.  450. 

Excuses  for  Failure  to  Comply  with 
Terms.— Where   defendant   is    granted    a 
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continuance  on  condition  that  he  pay  all 
costs  to  date,  within  a  specified  time,  it  is 
no  excuse  for  a  failure  to  do  so  that  an 
itemized  bill  of  costs  had  not  been  fur- 
nished, when  it  is  not  shown  that  defend- 
ant oflfered  to  pay  the  costs  or  applied  for 
such  bill.  Maund  v.  Loeb,  87  Ala.  374,  6 
So.  376. 

Power  of  Superior  Court  to  Review. — 
A  continuance  and  its  terms  is  a  matter 
of  discretion,  and  not  reviewable  unless 
the  conditions  required  amount  to  an  im- 
proper and  unjust  abuse  of  the  discretion. 
Dudley  v.  Witter,  46  Ala.  664;  Torrey  z: 
Bishop,  104  Ala.  548,  16  So.  422. 

A  distinction  should  be  drawn  between 
the  imposition  of  terms  in  granting  a  con- 
tinuance and  the  requisition  of  conditions 
amounting  to  an  improper  and  unjust 
abuse  of  the  discretion.  This  latter  the 
superior  court  ought  to  remedy  on  ap- 
peal. Montgomery,  etc..  Road  Co.  r. 
Persse,  etc.,  Co.,  25  Ala.  536;  Ex  parte 
South,  etc.,  R.  Co.,  44  Ala.  654;  Dudley  v. 
Witter,  46  Ala.  664,  696. 

§  18.    Second  or  Further  Continuance. 
§  18  (1)  Death  or  Disability  of  Party  or 
CounseL 

Where,  in  a  civil  action,  defendant  asks 
for  a  continuance  on  the  ground  of  sick- 
ness, and  it  is  shown  that  at  the  preced- 
ing term  a  continuance  was  had  at  de- 
fendant's instance  on  the  same  ground, 
and  that  he  was  not  too  sick  to  attend  the 
trial  and  the  court  postpones  the  trial  to 
two  separate  days,  and  it  appears  on  the 
last  day  that  the  defendant  had  left  the 
place  of  holding  court  and  gone  to  his 
home,  the  court  does  not  abuse  its  dis- 
cretion in  refusing  to  continue  the  cause. 
Spann  v.  Torbert,  30  So.  389,  130  Ala.  541. 
cited  in  note  in  42  L.  R.  A.,  N.  S.,  661, 
665. 

§  18  (2)  Application  in  General. 

It  is  not  error  to  refuse  to  hear  a 
second  application  for  continuance  while 
the  condition  of  a  continuance  formerly 


granted  to  the  same  party  is  not  complied 
with.     Lewis  v.  Wood,  42  Ala.  502. 

§  19.   Order. 

The  judgment  and  proceedings  of  a 
court  are  considered  in  fieri  until  the  close 
of  the  term  at  which  they  are  entered. 
The  continuance  of  a  cause  may  therefore 
be  set  aside  during  the  same  term,  and 
the  parties  required  to  go  to  trial,  if  the 
court  is  satisfied  that  no  injustice  will 
thereby  be  done  to  either  of  them.  Saun- 
ders V.  Coffin,  16  Ala.  421. 

§  20.   Operation  and  Effect 

If  the  court  improperly  continued  a 
cause  as  to  two  out  of  three  defendants,, 
by  the  express  or  implied  assent  of  the 
plaintiff,  and  thereby  the  entire  cause  is. 
discontinued,  he  can  not  afterwards  ob- 
tain a  mandamus  to  require  the  court  ta 
restore  the  cause  to  the  docket.  Corn- 
stock  v.  Givens,  6  Ala.  95. 

When  an  action  is  commenced  against 
three  jointly,  continued  as  to  two,  and 
judgment  rendered  against  the  third,  the 
entire  action  is  discontinued.  Givens  z'. 
Robbins,   5  Ala.  676. 

A  suit  not  tried  at  the  trial  term  is 
discontinued  unless  it  appears  from  the 
record  to  have  been  continued  by  the 
court  or  by  operation  of  law.  Kennon  t\ 
Bell,  Minor  98. 

Discharges  from  Duty  of  Attendance. 
— A  continuance  discharges  the  parties 
from  attendance  until  the  next  term,  and 
it  is  erroneous  afterwards,  during  the 
same  term,  to  proceed  to  final  judgments 
Innerarity  v.  Frowner,  2  Ala.  150. 

Waiver  of  Former  Discontinuance. — 
The  continuance  of  a  case  by  the  defend- 
ant on  affidavit  is  a  waiver  of  a  former 
discontinuance.  Kennedy  v.  Pickering, 
Minor  137. 

Waiver  of  Right  to  Object  to  Terms. — 
By  accepting  the  terms  of  a  continuance, 
a  party  waives  his  right  to  object  to  them^ 
Lewis  r.  Wood,  42  Ala.  502. 
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Continuing  Contracts. 

See  the  titles  CONTRACTS;  LIMITATION  OF  ACTIONS. 

Continuing  Offenses. 

See  the  titles  INDICTMENT  AND  INFORMATION;     NUISANCE;  TRESPASS. 

Continuing  Trespass. 

See  the  titles  DAMAGES;  INJUNCTION;  LIMITATION  OF  ACTIONS;  TRES- 
PASS. 

Continuous  Easement. 

See  the  title  EASEMENTS. 

Omtra  Bonos  Mores. 

See  the  title  CONTRACTS. 

Contractors. 

See  the  titles  CONTRACTS;  MECHANICS'  LIENS.  As  to  independent  con- 
tractors, see  the  titles  MASTER  AND  SERVANT;  MUNICIPAL  CORPORA- 
TIONS; NEGLIGENCE. 
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CONTRACTS. 

Analysis. 
I.  Requisites  and  Validity. 

(A)  Nature  and  Essentials  in  General. 

§  1.  Nature  and  Grounds  of  Contractual  Obligation. 

§  2.  What  Law  Governs. 

§  3.  Implied  Contract. 

§  4.  Certainty  as  to  Subject  Matter. 

§  4  (1)  In  General. 

§  4  (2)  Place  and  Time. 

§  4  (3)  Illustrative  Cases. 
§  5.  Mutuality  of  Obligation. 

§  5  (1)  In  General. 

§  5  (2)  Sales  in  General. 

(B)  Parties,  Proposals,  and  Acceptance. 
§    6.  Necessity  of  Assent. 

§    7.  Offer  and  Acceptance  in  General. 

§    8.  Revocation  or  Withdrawal  of  Offer. 

§    9.  Lapse  of  Offer. 

§  10.  Acceptance  of  Offer  and  Communication  Thereof. 

§  11.  Revocation  of  Acceptance. 

§  12.  Qualified  or  Conditional  Acceptance  of  Offer. 

§  13.  Acceptance  Varying  from  Offer. 

§  14.  Contracts  by  Correspondence. 

§  15.  Implied  Agreements. 

§  16.  Evidence  of  Agreement. 

(C)  Formal  Requisites. 

§  17.  Agreements  to  Be  Reduced  to  Writing. 
§  18.  Form  and  Contents  of  Instrument. 
§  19.  Execution. 
§  20.  Signature. 
§  21.  Affixing  Revenue  Stamps. 
§  22.  Several  Instruments. 
§  23.  Evidence. 
^  (D)  Consideration. 

§  24.  Necessity  in  General. 
§  25.  Contracts  under  Seal. 
§  26.  Nature  and  Elements. 

§  27.  Benefit  to  Promisor. 

§  28.  Detriment  to  Promisee. 

§  29.  Adequacy. 

§.30.  Sufficiency  in  General. 

§  30  (1)  In  General. 

§  30  (2)  Withholding  Competition. 

§  30  (3)  Surrender  or  Payment  of  Doubtful  or  Disputed  Claim. 
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§  31.  Mutual  Promises. 

§  32.  In  General. 

§  33.  Mutuality. 

§  34.  Contingent  or  Conditional  Promises. 

§  35.  Options  and  Refusals. 

§  36.  Services. 

§  37.  Property  and  Rights  Therein  in  General. 

§  38.  Money,  Investments,  and  Securities. 

§  39.  Loans  and  Advances. 

§  40.  Rights  under  Contracts. 

§  41.  Assumption  of  Liability. 

§  42.  Pre-Existing  Liability. 

§  43.  Compromise. 

§  44.  Forbearance. 

§  45.  In  General. 

§  45  (1)   In  General. 

§  45  (2)  Forbearance  to  Sue  or  Defend  in  General. 

§  45  (3)  Forbearance  to  Contest  Will. 

§  46.  Existence  or  Validity  of  Right  or  Remedy. 

§  47.  Benefit  to  Third  Person. 

§  48.  Performance  of  Legal  Obligation. 

§  48  (1)   In  General. 

§  48  (2)  Contractual  Obligations. 

§  48  (3)   Performance  of  Official  Duty. 
^§  49.  Moral  Obligation. 
50.  Natural  Affection. 
§  51.  Executed  Consideration. 
§  52.  Past  Consideration. 
§  53.  Statement  of  Consideration. 
§  54.  Failure  of  Consideration. 
§  55.  Effect  of  Want  or  Failure  of  Consideration. 

§  56.  In  General. 

§  57.  Partial  Want,  or  Failure. 

§  58.  Evidence  as  to  Consideration  or  Failure  Thereof. 

§  59.  Presumptions  and  Burden  of  Proof. 

§  60.  Admissibility. 

§  61.  .Questions  for  Jury. 

(E)  Validity  of  Assent. 

§  62.  Physical  or  Mental  Condition  of  Party. 

§  63.  Mistake. 

§  64.  Fraud  and  Misrepresentation. 

§  64  (1)  In  General. 

§  64  (2)   Materiality  of  Representation. 

§  64  (3)  Intent  to  Deceive. 

§  64  (4)  Representations  as  to  Contents  of  Writing. 

§  64  (5)  Reliance  on  Representation. 

§  64  (6)  Representations  as  to  Future  Events. 

§  64  (7)  Representations  of  Opinion  or  Law. 
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§  64  (8)   Suppression  of  Truth. 
§  65.  Duress. 

§  65  (1)   In  General.     * 

§  65  (2)   Suits  and  Threats  to  Sue. 

§  65  (3)  Criminal  Prosecution  or  Threats  Thereof. 
§  66.  Undue  Influence. 
§  67.  Estoppel  and  Ratification. 
§  68.  EflFect  of  Invalidity. 
§  69.  Evidence. 

§  69  (1)   Presumptions  and  Burden  of  Proof. 

§  69  (2)  Admissibility. 

§  69  (3)  Weight  and  Sufficiency. 
§  70.  Questions  for  Jury. 
(F)  Legality  of  Object  and  of  Consideration. 
§  71.  What  Law  Governs. 

§  71   (1)   In  General. 

§  71   (2)  Contracts  Immoral  and  against  Public  Policy. 
§  72.  Intent  of  Parties. 
§  73.  Contravention  of  Law  in  General. 
§  74.  Violation  of  Statute. 

§  75.  In  General. 

§  76.  Effect  of  Prohibition  without  Penalty. 

§  77,  Effect  of  Imposition  of  Penalty. 

§  78.  Public  Policy  in  General. 

§  78  (1)   In  General. 

§  78  (2)   Particular  Contracts. 
§  79.  Restraint  or  Derogation  of  Marriage. 
§  80.  Immorality. 

§  81.  Inducing  Fraud  or  Breach  of  Trust. 
§  82.  Restraint  of  Trade  or  Competition  in  Trade. 
§  83.  In  General. 

§  83  (1)   In  General. 

§  83  (2)  Restriction  Necessary  for  Protection. 

§  83  (3)  Combinations  and  Agreements  to  Control  Prices  and 
Prevent  Competition  in  General. 
§  84.  General,  or  Partial  Restraint. 

§  84  (1)  Nature  of  Business  to  Which  Contract  Relates. 

§  84  (2)  Limitations  as  to  Time  and  Place  in  General. 

§  84  (3)  Extent  of  Territory  Embraced  in  General. 

§  84  (4)   Particular  Cities  or  Towns  and  Small  Districts. 

§  84  (5)   Particular  Premises. 

§  84  (6)  Restrictions  Unlimited  or  Indefinite  as  to  Time. 
§  85.  Prevention  of  Competition  in  Bids  or  Proposals. 
§  86.  Control  of  Corporation. 
§  87.  Prohibited  Traffic  or  Transactions. 
§  88.  Injury  to  Public  Service  in  General. 
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§  88  (1)   In  General. 

§  88  (2)  Contracts  with  Railroad  Companies. 
§  89.  Affecting  Election  or  Appointment  to  Office. 
§  90.  Influencing  Legislation. 

§  91.  Ousting  Jurisdiction  or  Limiting  Power  of  Court. 
§  92.  Compounding  Offenses. 

§  93.  Obstructing  or  Perverting  Administration  of  Justice. 
§  94.  Influencing  Action  of  Administrative  Officer. 
§  95.  Prevention  of  Competition  for  Public  Work,  Franchises,  or 

Property. 
§  96.  Aid  to  Public  Enemy. 

§  96  (1)   In  General. 

§  96  (2)  Commerce  with  Alien  Enemies. 

§  96  (3)  Contracts   the   Consideration   of  Which    Is    Confed- 
erate Money. 

§  96  (4)  Contracts  in  Reference  to  Humane  Measures. 
§    97.  Ratification. 
§    98.  Effect  of  Illegalhy. 

§    99.  In  General. 

§  100.  Partial  Illegality. 

§  100  (1)   In  General. 

§  100  (2)  Contravention  of  Law  in  General  and  Violation  of 
Statutes. 

§  100  (3)  Against  Public  Policy  in  General. 
§  101.  Relief  of  Parties. 

§  101   (1)  Enforcement  of  Contract  in  General. 

§  101   (2)  Executed  Contracts  in  General. 

§  101   (3)  Recovery  of  Money  Paid  or  Property  Transferred. 

§  101   (4)  Estoppel  to  Urge  Illegality. 

§  101   (5)  Account  and  Division  of  Proceeds. 

§  102.  Parties  Not  in  Pari  Delicto. 

§  103.  Further  or  Subsequent  Agreement. 

§  104.  Evidence. 

§  104  (1)   Presumptions  and  Burden  of  Proof. 

§  104  (2)  Admissibility. 

§  104  (3)  Weight  and  Sufficiency. 
§  105.  Questions  for  Jury. 

n.  Oonstmction  and  Operation. 

(A)  General  Rules  of  Construction. 

§  106.  Application  to  Contracts  in  General. 

§  107.  What  Law  Governs. 

§  108.  Place  of  Making  Contract. 

§  109.  Intention  of  Parties. 

§  109  (1)   In  General. 

§  109  (2)  Language  of  Contract. 

§  109  (3)  Construing  Whole  Contract  Together. 
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§  110.  Preliminary  Negotiations  and  Agreements. 
§  111.  Language  of  Instrument. 

§  112.  In  General. 

§  113.  Construction  to  Give  Validity  and  Effect  to  Contract. 

§  114.  Reasonableness  of  Construction. 

§  115.  Construction  against  Party  Using  Words. 

§  116.  Mistakes  in  Writing,  Grammar,  or  Spelling. 

§  117.  Punctuation. 

§  118.  Particular  Words  and  Phrases. 

§  1 19.  Conflicting  Clauses  in  General. 

§  120.  Writing  and  Printing. 

§  121.  Construing  Instruments  Together. 

§  122.  Matters  Annexed  or  Referred  to  as  Part  of  Contract. 

§  123.  Existing  Law  as  Part  of  Contract. 

§  124.  Terms  Implied  as  Part  of  Contract. 

§  125.  Extrinsic  Circumstances. 

§  126.  Construction  by  Parties. 

§  127.  Entire  or  Severable  Contracts. 

§  128.  Alternative  Stipulations  and  Options. 

§  129.  Dependent  or  Independent  Stipulations. 

§  130.  Evidence  to  Aid  Construction. 

§  131.  Questions  for  Jury. 

§  131   (1)  In  General. 

§  131   (2)  Ambiguity  in  General. 

§  131   (3)  Extrinsic  Facts. 

§  131   (4)  Contracts  by  Correspondence. 

§  131   (5)  Oral  Contracts  and  Contracts  Partly  Oral. 

§  131   (6)  Time. 
(B)  Parties. 

§  132.  Scope  of  Contractual  Relation  in  General. 
§  133.  Joint  and  Several  Contracts. 

§  134.  Joint  Contracts  and  Survivorship. 

§  135.  Several  Contracts. 

§  136.  Joint  and  Several  Contracts. 

§  137.  Rights  Acquired  by  Third  Persons. 
§  138.  Privity  of  Contract  in  General. 

§  138  (1)  In  General. 

§  138  (2)  Building  and  Road  Construction  Contracts. 

§  138  (3)  Successors  in  Interest. 
§  139.  Agreement  for  Benefit  of  Third  Person. 

§  139  (1)  In  General. 

§  139  (2)  Contract  to  Pay  Money  to  a  Third  Person. 

§  139  (3)  Contract  to  Pay  Another's  Debt  in  General. 

§  139  (4)  Contract  by  Grantee  to  Pay  Debt  of  Grantor    to 
Third  Person. 
§  140.  Duties  and  Liabilities  of  Third  Persons. 
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(C)  Subject  Matter. 

§  141.  Scope  and  Extent  of  Obligation. 

§  142.  Services. in  General. 

§  143.  Property  and  Rights  Therein  in  General. 

§  144.  Loans  and  Advances. 

§  145.  Buildings  and  Other  Works. 

§  146.  In  General. 

§  147.  Agriculture. 

§  148.  Manufactures. 

§  149.  Trade  and  Business. 

§  150.  Warranties. 

§  151.  Legal  Remedies  and  Proceedings. 

(D)  Place  and  Time. 

§  152.  Time  as  of  the  Essence  of  the  Contract. 

§  153.  Reasonable  Time. 

§  154.  Time  of  Performance. 

§  155.  Time  of  Payment  of  Compensation. 

§  156.  Duration  of  Contract  in  General. 

§  157.  Continuing  Contracts. 

§  158.  Option  to  Renew  or  Terminate  Contract. 

(E)  Conditions. 

§  159.  Nature  and  Scope  in  General. 

§  160.  Implied  Conditions. 

§  161.  Conditions  Precedent  in  General. 

§  161   (1)   In  General. 

§  161   (2)  What  Are  Conditions  Precedent  in  General. 

§  161   (3)  Conditions    Precedent   to    Payment   of    Money   or 
Price. 
§  162.  Waiver. 

(F)  Compensation. 

§  163.  Right  to  Compensation  in  General. 
§  164.  Rate  or  Amount  in  General. 
§  165.  Alterations  and  Extra  Work. 
§  166.  Mode  of  Making  Compensation. 

m.  Modification  and  Merger. 

§  167.  Assent  of  Parties. 

§  168.  Consideration  for  Modification. 

§  169.  Written  Contracts. 

§  170.  Contracts  under  Seal. 

§  171.  Alteration  or  Addition  of  Terms. 

§  172.  Extension  of  Time. 

§  173.  Merger  in  Subsequent  Contract. 

§  174.  Operation  and  Effect. 

§  175.  Evidence. 

§  176.  Questions  for  Jury. 
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IV.  Rescission  and  Abandonment. 

§  177.  Contracts  Subject  to  Rescission. 

§  178.  Agreement  to  Rescind. 

§  179.  Assent  of  Parties. 

§  180.  Formal  Requisites. 

§  181.  Consideration. 

§  182.  Abandonment  of  Rights. 

§  183.  Grounds  for  Rescission  by  Party. 

§  184.  In  General. 

§  185.  Invalidity  of  Contract. 

§  186.  Failure  of  Performance  or  Breach. 

§  187.  Estoppel  or  Waiver. 

§  188.  Conditions  Precedent  to  Ratification. 

§  188>4.  Restoration  of  Former  Status  of  Parties. 

§  189.  Restoration  of  Consideration  or  Benefit. 

§  190.  Persons  Entitled  to  Rescission. 

§  191.  Time  for  Rescission  and  Laches. 

§  192.  Election  to  Rescind  and  Notice. 

§  193.  Acts  Constituting  Rescission. 

§  194.  Partial  Rescission. 

§  195.  Operation  and  EflFect. 

V.  Performance  or  Breach. 

§  196.  Obligation  to  Perform  in  General. 

§  197.  Demand  of  Performance. 

§  198.  Performance  of  Conditions. 

§  199.  Tender  of  Performance. 

§  200.  Sufficiency  of  Performance  in  General. 

§  201.  Satisfaction  of  Party. 

§  202.  Approval  or  Decision  of  Architects,  Arbitrators  and  Others. 

§  203.  In  General. 

§  204.  Certificates  in  General. 

§  205.  Fraud. 

§  206.  Substantial   Performance. 

§  207.  In  General. 

§  208.  Buildings  and  Other  Works. 

§  209.  Deviations  and  Alterations. 
§  210.  Partial  Performance. 
§  211.  Delay  in  Performance. 

§  212.  In  General. 

§  213.  Excuses. 

§  214.  EflFect. 

§  215.  Excuses  for  Nonperformance  or  Defects. 

§  215  (1)  In  General. 

§  215  (2)  Operation  of  Law. 

§  215  (3)  Performance    Prevented    by    Other    Party    or    Third 
Person. 
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§  215  (4)  Contracts  for  Buildings  and  Other  Works. 
§  216.  Acceptance  of  Performance  in  General. 
§  217.  Waiver  of  Defects  and  Objections. 
§  218.  Completion  by  Other  Party. 
§  219.  Discharge  by  Impossibility  of  Performance. 
§  220.  Acts  or  Omissions  Constituting  Breach  in  General. 
§  221.  Waiver  of  Breach. 
§  222.  Rights  and  Liabilities  on  Partial  Performance. 

§  222  (1)  Right  to  Recover  for  Partial  Performance  in  General. 

§  222  (2)  Excuse  for  Failure  to  Fully  Perform. 
§  223.  Rights  and  Liabilities  on  Breach. 
§  224.  Evidence. 

§  224  (1)  Presumptions  and  Burden  of  Proof. 

§  224  (2)  Admissibility. 
§  225.  Questions  for  Jury. 

VI.  Actions  for  Breach. 

§  226.  Nature  and  Form  of  Remedy. 

§  226  (1)  In  General. 

§  226  (2)  Law  or  Equity. 

§  226  (3)  Assumpsit. 

§  226  (4)  Debt  or  Assumpsit. 
§  227.  What  Law  Governs. 
§  228.  Conditions  Precedent. 
§  229.  Defenses. 

§  230.  Time  to  Sue  and  Limitations. 
§  231.  Parties. 

§  231   (1)  In  General. 

§  231   (2)  Plaintiffs  in  General. 

§  231   (3)  Name  in  Which  Action  Must  Be  Brought. 
§  232.  Pleading. 
§  233.  Declaration,  Complaint,  or  Petition  in  General. 

§  233  (1)  In  General. 

§  233  (2)  Sufficiency  of  Statement  of  Cause  of  Action  in  General. 

§  233  (3)  Fulfillment  of  Conditions  Precedent. 
§  234.  Allegation  or  Statement  of  Contract  or  Promise. 

§  234  (1)  In  General. 

§  234  (2)  Allegation  as  to  Whether  Contract  Is  in  Writing. 

§  234  (3)  Pleading  Contract  or  Specifications. 

§  234  (4)  Validity  of  Contract. 

§  234  (5)  Acceptance  of  Contract. 

§  235.  Consideration. 

§  236.  Performance  by  Plaintiff. 

§  236  (1)  Necessity  of  Alleging  Performance. 

§  236  (2)  Sufficiency  of  Allegations. 

§  237.  Notice  and  Demands. 

§  238.  Breach. 

3   Ala   Dig— 19 
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§  238  (1)  In  General 

§  238  (2)   Sufficiency  of  Allegations  to  Show  Breach. 

§  238  (3)  Allegation  of  Damage. 

§  238  (4)   Manner  of  Pleading  Several  Breaches. 

§  238  (5)   Partial  Breach. 

§  239.  Plea,  Answer,  or  Affidavit  of  Defense  in  General. 

§  240.  Denials  and  Admissions. 

§  241.  Want  of  Consideration. 

§  242.  Invalidity  of  Assent  and  Illegality. 

§  243.  Nonperformance  by  Plaintiff. 

§  244.  Performance  by  Defendant. 

§  245.  Replication  or  Reply  and  Subsequent  Pleadings. 

§  246.  Issues,  Proof,  and  Variance. 

§  246  (1)   In  General. 

§  246  (2)   Matters  to  Be  Proved. 

§  246  (3)  Evidence  Admissible  under  Pleadings  in  General. 

§  246  (4)   Admissibility  of  Contract  Sued  on  and  Other  Contracts 
or  Evidence  Thereof. 

§  246  (5)  Admissibility  of  Proof  of  Quantum  Meruit. 

§  246  (6)  Admissibility  of  Proof  of  Fraud  of  Illegality. 

§  246  (7)  Admissibility  of  Proof  as  to  Performance  or  Breach  in 
General. 

§  246  (8)  Evidence  Admissible  under  General  Denial. 

§  246  (9)  Variance  as  to  Date  and  Terms  of  Contract  in  General 

§  246  ( 10)  Variance  as  to  Performance  or  Breach. 

§  246  (11)  Declaring  an    Express    Contract    and    Recovering    on 
Quantum  Meruit. 

§  246  (12)  Variance  as  to  Parties. 
§  247.  Evidence. 

§  248.  Presumptions  and  Burden  of  Proof. 

§  249.  Admissibility. 

§  249  (1)   In  General. 

§  249  (2)  Evidence  as  to  Existence  of  Contract. 

§  249  (3)  Evidence  as  to  Terms  of  Contract. 

§  249  (4)  Admissibility  of  Contract  Sued  on  or  Other  Contracts. 

§  249  (5)  Books,    Papers,   and   Reports,    and    Evidence    Relating 
Thereto. 

§  249  (6)  Evidence  of  Value  or  Price. 

§  250.  Weight  and  Sufficiency. 

§  251.  Trial. 

§  252.  Questions  for  Jury. 

§  253.  Instructions. 

§  253  (1)  In  General. 

§  253  (2)  As  to  Making  or  Existence  of  Contract. 

§  253  (3)  As  to  Consideration. 

§  253  (4)  As  to  Validity  or  Legality. 

§  253  (5)  As  to  Modification  or  Rescission  and  Abandonment. 
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§  253  (6)  As  to  Performance  or  Breach  in  General. 

§  253  (7)  As  to  Benefit  Derived  from  Performance. 

§  253  (8)  As  to  Amount  of  Recovery  or  Other  Relief. 

§  253  (9)  As  to  Extra  Work. 

.    Cross  References. 

See  the  titles  ASSUMPSIT,  ACTION  OF;  COVENANTS;  WORK  AND  LABOR. 

As  to  agreements  within  the  statute  of  frauds,  see  the  title  FRAUDS,  STATUTE 
OF.  As  to  contracts  between  persons  in  confidential  relations  creating  construct- 
ive trusts,  see  the  title  TRUSTS.  As  to  cancellation  of  written  contract,  see  the 
title  CANCELLATION  OF  INSTRUMENTS.  As  to  competency  of  written  con- 
tract as  evidence,  see  the  title  EVIDENCE.  As  to  customs  and  usages  affecting 
contract,  see  the  title  CUSTOMS  AND  USAGES.  As  to  damages  for  breach  of 
contract,  see  the  title  DAMAGES.  As  to  effect  of  express  contract  on  right  to 
recover  on  quantum  meruit,  see  the  title  WORK  AND  LABOR.  As  to  operation 
and  effect  of  champerty,  see  the  title  CHAMPERTY  AND  MAINTENANCE.  As 
to  parol  or  extrinsic  evidence  to  construe  and  apply  language  of  written  contract, 
see  the  title  EVIDENCE.  As  to  parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  the  title  EVIDENCE.  As  to  parol  or  extrinsic  evidence  to 
show  invalidity  of  written  contract,  see  the  title  EVIDENCE.  As  to  specific. per- 
formance of  contracts,  see  the  title  SPECIFIC  PERFORMANCE.  As  to  validity 
of  Sunday  contracts,  see  the  title  SUNDAY.  As  to  effect  of  personal  interest  in 
contracts  made  by  officers  of  municipal  corporation,  see  the  title  MUNICIPAL 
CORPORATIONS.  As  to  contracts  of  employment,  see  the  title  MASTER  AND 
SERVANT. 


L  REQUISITES  AND  VALIDITY. 

(A)    NATURE  AND  ESSENTIALS  IN 
GENERAL. 

§  1.    Nature  and  Grounds  of  Contractual 
Obligation. 

A  contract  is  an  agreement  between  two 
or  more  persons  whereby,  in  considera- 
tion of  something  done  or  promised  to  be 
done  by  the  party  on  one  side,  the  party 
on  the  other  side  undertakes  to  do  or  not 
to  do  a  particular  thing;  to  which  a  valu- 
able consideration  is  an  essential  element. 
Wheeler  v.  Glasgow,  97  Ala.  700,  11  So. 
758. 

Effect  of  Peculiarity  and  Burdcnsome- 
ness.— That  a  contract,  offending  against 
no  law,  is  peculiar  and  may  bear  griev- 
ously upon  one  of  the  parties  thereto,  will 
not  render  it  invalid.  Byrd  v.  Hickman, 
52   So.  426,   167   Ala.  351. 

§  2.  What  Law  Governs. 

The  nature,  requisites,  and  validity  of 
a  contract  are  governed  by  the  law  of  the 
place  of  the   contract.    Peake  v.  Yeldell, 

17  Ala.  636;  Southern  R.  Co.  v.  Harrison, 
119  Ala.  539,  24  So.  552;  Jones  v.  Jones, 

18  Ala.  248,  253.     See,  also,  Evans  v.  Kit- 


irell,  33  Ala.  449;  Hawley  v.  Bibb,  69  Ala. 
52;  United  States  Sav.,  etc.,  Co.  v.  Beck- 
ley,  137  Ala.  119,  33  So.  934,  935. 

Personal  contracts  are  to  have  the  same 
validity,  interpretation  and  effect,  in 
every  other  county,  which  they  have  in 
the  country  where  they  are  made,  or  are 
to  be  performed.  Hanrick  v,  Andrews,  9 
Port.  9. 

When  Law  of  Domicil  Governs. — The 
law  of  the  owner's  domicil  must  in  all 
cases  determine  the  validity  of  every 
transfer  or  other  disposition  of  personal 
property  by  the  owner,  whether  it  be  inter 
vivos  or  post  mortem,  unless  there  is 
some  positive  or  customary  law  of  the 
country  where  it  is  situate  providing  for 
special  cases,  or  from  the  nature  of  the 
particular  property  it  has  a  necessarily 
implied  locality.  Turner  v,  Fenner,  19" 
Ala.   355. 

§  3.   Implied  Contract 

There  can  be  no  implied  contract  wherQ 
an  express  contract  exists  between  the 
same  parties  in  reference  to  the  same  sub- 
ject matter.  Vincent  v.  Rogers,  30  Ala. 
471;  Burkham  v.  Spiers,  56  Ala.  547;  Loval 
V,   Wolf    (Ala.),   60   So.    298;     Alexander 
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V,  Alabama  Western  R.  Co.  (Ala.),  60  So. 
295,  296,  citing  Alabama,  etc.,  R-  Co.  v. 
Moore,  109  Ala.  393,  19  So.  804. 

A  subcontractor,  who  performed  work 
on  the  sole  faith  and  credit  of  the  prin- 
cipal contractor's  express  promise  to  pay, 
or  who  continued  the  work  upon  the 
faith  of  the  express  promise  of  the  own- 
er's engineer,  can  not  recover  of  the 
owner  on  an  implied  contract  arising  from 
its  acceptance  of  the  benefits  of  the  sub- 
contractor's work,  since  an  express  con- 
tract excludes  an  implied  one  relative  to 
the  same  subject.  Alexander  v,  Alabama 
Western  R.  Co.  (Ala.),  60  So.  295. 

A  subcontractor,  having  an  express 
contract  with  the  principal  contractor,  in- 
formed the  owner's  engineer  that  he 
would  quit  work  unless  given  further  as- 
surance of  his  pay,  and  was  told  by  the 
engineer  to  continue  with  the  work  and 
that  the  owner  would  pay  him.  After  the 
completion  of  the  work  the  owner  elected 
to  defeat  the  principal  contractor's  claim 
against  it  for  noncompliance  with  the 
statute  relative  to  foreign  corporations 
doing  business  in  the  state.  The  sub- 
contractor during  the  performance  of  the 
work  treated  his  contract  with  the  prin- 
cipal contractor  as  in  effect,  by  drawing 
drafts  upon  it  and  accepting  payments. 
Held,  that  the  circumstances  raised  no 
implied  promise  by  the  owner  to  pay  the 
subcontractor.  Alexander  v,  Alabama 
Western  R.  Co.  (Ala.),  60  So.  295. 

§  4.   Certainty  as  to  Subject  Matter. 

§  4  (1)   In  General 

Agreements,  verbal  or  written,  which 
are  so  vague  and  indefinite  in  their  terms, 
that  the  intention  of  the  parties  can  not 
be  fairly  and  reasonably  collected  from 
thenl,  are  void,  and  courts  will  not  un- 
dertake to  give  them  eflfect.  Robinson  t'. 
Bullock,  58  Ala.  618;  Pollard  v,  Maddox, 
28  Ala.  321,  326. 

A  contract  which  furnishes  no  criterion 
whereby  the  amount  of  damages  recover- 
able on  a  breach  thereof  can  be  ascer- 
tained is  void  for  uncertainty.  PuUiam 
V,  Schimpf,  109  Ala.  179,  19  So.  428. 

Test— The  test  of  the  sufficiency  of  a 
contract  describing  land  is  whether  spe- 
cific performance  can  be  had  according  to 
its  terms.  Red  Star  Coal  Co.  v.  Graves, 
2  Ala.  App.  321,  56  So.  596. 


§  4  («)   Place  and  Time. 

A  contract  under  which  defendant  was 
to  pay  plaintiff  wages  "as  long  as  he  was 
disabled"  was  sufficiently  definite  as  to 
duration,  and,  if  plaintiff's  disability  be- 
came permanent,  the  duration  of  the  con- 
tract would  be  for  plaintiff's  life.  Pierce 
r.  Tennessee  Coal,  Iron  &  Railroad  Co., 
no  Ala.  533,   19   So.  22. 

In  an  agreement  by  plaintiff  to  employ 
defendant  "for  12  mos.,  commencing  not 
later  than  the  15th  of  July,  possibly  the 
1st  of  July,  the  date  to  be  fixed  by"  de- 
fendant, the  time  within  which  the  agree- 
ment was  to  go  into  effect  was  stated  with 
sufficient  definiteness.  Troy  Fertilizer 
Co.  r.  Logan,  96  Ala.  619,  12  So.  712. 

Contract  Capable  of  Being  Rendered 
Certain. — An  oral  contract  for  working  in 
a  mine,  which  provided  that  the  work 
was  to  continue  until  the  mineowner  be- 
gan shipping  from  the  mine,  is  capable  of 
being  rendered  certain  as  to  its  termina- 
tion, by  proof  of  the  date  when  shipping 
began,  and  is  not  void  for  uncertainty. 
Barney  Coal  Co.  v,  Davis  (Ala.),  62  So. 
985. 

Contract  Held  Uncertain. — A  contract 
under  which  plaintiff  agreed  to  establish 
and  maintain  a  shooting  gallery  in  a  house 
furnished  by  defendant,  the  net  profits  of 
which  business  were  to  be  divided  be- 
tween them,  and  the  business  to  continue 
so  long  as  it  was  profitable  or  paid  ex- 
penses, does  not,  on  account  of  its  uncer- 
tainty, furnish  a  cause  of  action  which 
will  support  a  judgment  for  damages  in 
case  of  a  breach  thereof  by  defendant,  by 
terminating  such  business.  Pulliam  v, 
Schimpf,  109  Ala.  179,  19  So.  428. 

§  4  (3)   Illustrative  Cases. 

As  to  certainty  of  contracts  in  relation 
to  time,  see  ante,  "Place  and  Time," 
§  4  (2). 

Agreements  Held  Sufficiently  Definite 
and  Certain. — A  contract  to  sell  fair 
grounds  for  part  cash  and  "one-third  the 
proceeds  of  all  privileges  incident  to  the 
holding  of  fairs,  races,  or  other  events  of 
like  character  upon  said  grounds,"  is  not 
void  for  indefinitcness.  Dargin  v,  Hewlitt, 
22  So.  128,  115  Ala.  510. 

A  promise  by  a  father,  upon  valuable 
consideration,  to  make  his  daughter  equal 
in  property  to  his  other  children,  or  to 
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give  her  so  much  as  would  make  her 
share  equal  to  a  given  portion  of  his  es- 
tate, as  one-fourth,  one-fifth,  etc.,  is  suffi- 
cient to  support  an  action,  if  the  parties 
contemplated  its  present  execution  upon 
the  performance  of  the  consideration. 
Adams  v.  Adams,  26  Ala.  272,  cited  in 
note  in  53  L.  R.  A.  298. 

A,  being  fully  authorized  in  that  behalf 
by  B,  C,  and  D,  enters  into  a  written 
agreement  by  which  C  and  D  engage  to 
act  as  the  agents  of  B,  and  to  purchase  in 
England,  pay  for,  insure,  and  ship  to  B, 
at  Mobile,  a  certain  quantity  of  railroad 
iron,  etc.,  and  B,  in  consideration  thereof, 
undertakes  to  pay  the  said  C  and  D  for 
the  same  on  its  arrival  at  Mobile,  etc., 
and.  to  secure  said  payment  **pledges  the 
real  and  personal  estate  of  B"  to  the  said 
C  and  D.  Held,  that  the  fact  that  the 
agreement  pledges  the  real  and  personal 
estate  of  said  company,  without  specify- 
ing it  particularly  or  stating  the  amount 
to  be  secured,  or  that  the  security  was 
given  for  future  advances,  does  not  ren- 
der the  agreement  invalid.  Mobile  &  C. 
P.  R.  Co.  V,  Talman,  15  Ala.  472. 

A  contract  made  between  two  rail- 
road companies  provided  that  "the  party 
of  the  first  part  shall  have  the  perpetual 
and  free  use  of  the  right  of  way  of  the 
party  of  the  second  part  in  a  manner  to 
be  hereafter  determined  by  deed,*'  and  no 
such  deed  was  ever  executed  or  requested, 
but  the  party  of  the  first  part  was  placed 
in  possession  of  the  right  of  way,  and 
continued  in  its  daily  use  undisputedly  for 
over  nine  consecutive  years.  Held  not 
void  for  uncertainty.  Alabama  G.  S.  R. 
Co.  V,  South  &  N.  A.  R.  Co.,  84  Ala.  570, 
3  So.  286,  cited  in  note  in  32  L.  R.  A.,  N. 
S.,  202. 

Agreements  Held  Void  for  Uncertainty 
and  Indefiniteness. — An  agreement  to 
make  advances  not  specifying  any  sum 
or  facts  from  which  the  amount  can  be 
ascertained,  is  void  for  uncertainty.  Gaf- 
ford  V.  Proskauer,  59  Ala.  264. 

A  provision  in  'a  note  that  the  payee 
shall  take  live  stock  from  the  maker  in 
payment  if  they  can  agree  upon  the  price, 
is  not  enforceable,  because  of  indefinite- 
ness. Buford  V.  Ward.  108  Ala.  307,  19 
So.  357. 

A  promise  by  defendant,  upon  valuable 
consideration,  to  give  his  daughter,  who 


was  plaintiff's  wife,  "a  full  share  of  his 
property,  which  then  and  there  was  worth 
$25,000,"  is  too  indefinite  and  uncertain 
to  support  an  action  under  the  Code. 
Adams  v.  Adams,  26  Ala.  272. 

An  agreement  that,  in  consideration  of 
plaintiffs  buying  a  certain  mercantile  es- 
tablishment owned  by  a  third  person,  de- 
fendant will  indorse  their  notes  and  ad- 
vance them  money  to  carry  on  the  busi- 
ness successfully,  which  specifies  neither 
the  amount  for  which  indorsements  are 
to  be  made  nor  the  amount  of  moneys  to 
be  advanced,  is  void  for  uncertainty.  Er- 
win  V.  Erwin,  25  Ala.  236. 

A  contract  provided  that  plaintiff  was 
to  mine  coal  No.  2  mine  of  No.  1  division 
of  defendant's  mine;  No.  2  mine  including 
seven  to  ten  acres  lying  to  the  right  of 
No.  1  old  workings.  The  defendant 
owned  several  hundred  acres  of  land 
which  surrounded  the  old  workings,  and 
no  specific  acreage  was  set  apart  to  plain- 
tiff under  the  contract,  and  he  was  never 
actually  placed  in  possession  of  any  part. 
Held,  that  the  contract  was  void  for  un- 
certainty. Red  Star  Coal  Co.  v.  Graves, 
2  Ala.  App.  321,  56  So.  596. 

§  5.   Mutuality  of  Obligation. 

§  5  (1)   In  General. 

A  contract,  to  be  valid,  when  founded 
on  mutual  promises,  must  be  binding  on 
both  parties,  and  when  there  is  a  want 
of  mutuality,  the  promise  of  the  party 
supposed  to  be  bound,  is  not  binding  on 
this  account.  Branch  Bank  v.  Steele,  10 
Ala.  915,  916.  Evans  v.  Cincinnati,  etc., 
R.  Co.,  78  Ala.  341;  James  v.  Stiggins,  13 
Ala.  830,  835;  Lewis  v.  Love,  1  Ala.  335, 
341;  Eskridge  v.  Glover,  5  Stew.  &  P.  264, 
273;  United  States  Sav.,  etc.,  Co.  v.  Beck- 
ley,  137  Ala.  119,  33  So.  934,  935. 

Mutuality  is  an  essential  element  of  a 
contract,  and  neither  party  is  bound  un- 
less both  are;  yet  a  promise  is  a  suffi- 
cient consideration  to  support  another 
promise;  and,  when  a  unilateral  promise 
is  made,  acceptance  of  performance,  or 
any  act  done  in  recognition  of  its  implied 
though  unexpressed  consideration,  sup- 
plies the  element  of  mutuality,  and  gives 
a  right  of  action  on  the  contract.  Evans 
V.  Cincinnati,  etc.,  R.  Co.,  78  Afa.  341. 

Lack  of  Mutuality  as  to  Part. — A  con- 
tract must  be   taken   in   its  entirety,  and 
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where  one  party  is  bound  to  consent  to 
the  change  and  the  closing  of  an  avenue, 
and  the  other  party  is  bound  to  make  an 
extension  of  the  avenue  as  changed  in 
front  of  the  property  of  the  former,  the 
fact  that  there  is  no  mutuality  as  to  so 
much  of  the  contract  as  requires  a  con- 
veyance of  a  strip  between  the  old  and 
the  new  avenue  does  not  render  the  con- 
tract wanting  in  mutuality.  Phelan  v, 
Tomlin,  51  So,  382,  164  Ala.  383. 

Contracts  Wanting  in  Mutuality. — A 
contract  by  defendant's  husband  with 
plaintiff,  of  which  she  had  no  knowledge, 
and  which  he  had  no  authority  to  make, 
does  not  bind  plaintiff.  Davis  v.  Walker, 
31  So.  554,  131  Ala.  204. 

A  contract  in  which  one  party  offers 
to  do  something  or  to  pay  money  when 
the  other  party  does  something  else,  and 
which  does  not  contain  any  promise  or 
obligation  of  the  other  party  to  do  or  pay 
anything,  is  unilateral,  without  mutuality, 
and  subject  to  revocation  at  any  time  be- 
fore the  party  to  whom  it  :s  addressed 
does  or  performs  any  act  on  the  faith  of 
said  proposition.  Consolidated  Portrait 
&  Frame  Co.  v.  Barnett,  51  So.  936,  165 
Ala.  655. 

A  proposal  by  a  debtor,  asking  a  bank 
to  permit  him  to  pay  his  debt  in  state 
bonds,  modified  by  the  bank  so  as  to  fix 
the  amount  of  bonds  consented  to  be  re- 
ceived if  delivered  at  a  certain  period,  to- 
gether with  instructions  to  the  cashier 
to  receive  the  bonds  within  that  time, 
lacks  mutuality,  and  does  not  obligate  the 
bank  to  receive  such  bonds,  though  the 
debtor,  after  the  modification  of  his  pro- 
posals, informed  the  cashier  of  his  inten- 
tion to  carry  out  the  agreement,  and 
therefore  such  agreement  did  not  dis- 
charge an  indorser.  Branch  Bank  of 
Huntsville  v.  Steele,  10  Ala.  915. 

S.,  being  entitled  to  a  reservation,  leased 
the  land  to  plaintiff  and  received  from  him 
certain  slaves,  the  labor  of  which  he  was 
to  take  as  rent  for  the  land  during  his 
life.  It  was  stipulated  that,  if  S/s  chil- 
dren on  coming  of  age  should  convey  to 
plaintiff  their  title  to  the  lands,  they 
should  be  entitled  to  the  slaves.  Held, 
that  as  such  contract,  so  far  as  it  relates 
to  such  heirs,  was  not  binding  on  S.,  it 
was  not  binding  on  plaintiff,  and  on  the 
death  of  S.  he  could  bring  his  action  to 


recover  the  slaves  without  yielding  pos- 
session of  the  land,  if  he  still  retained  it. 
James  v.  Stiggins,  13  Ala.  830. 

Option  Contracts. — It  is  no  objection 
to  an  option  contract  that  it  is  wanting  in 
mutuality;  it  being  unilateral  until  it  has 
been  exercised.  Stay  v.  Tennille,  49  So. 
238,  159  Ala.  514.  See,  also,  post,  "Op- 
tions and   Refusals,"  §  35. 

Contract  Unilateral  in  Fonn. — A  con- 
tract between  a  fruit  exchange  and  an  in- 
dividual grower,  signed  only  by  the 
grower,  and  becoming  a  contract  as  the 
result  of  the  exchange's  acceptance,  held 
in  form  a  "unilateral  contract."  Georgia 
Fruit  Exch.  v,  Turnipseed  (Ala.),  62  So. 
542. 
§  5  (8)   Sales  in  General. 

See,  generally,  the  title  SALES. 

A  contract  to  purchase  the  entire  out- 
put of  a  mill  for  a  given  and  reasonable 
time  at  a  given  price  is  valid,  and  so  like- 
wise is  a  contract  to  purchase  the  entire 
output  of  a  certain  product  of  a  mill  at  a 
certain  price.  Mclntyre  Lumber,  etc.,  Co. 
r.  Jackson  Lumber  Co.,  165  Ala.  268,  51 
So.  767. 

Contract  to  Purchase  All  Articles  of 
Certain  Class  Consumed.— An  accepted 
offer  to  furnish  or  deliver  such  articles  as 
may  be  needed  or  consumed  by  a  person 
in  a  given  business  during  a  limited  time 
is  binding  because  it  contains  the  accepted 
offer  to  purchase  all  the  articles  thus  re- 
quired during  this  time  and  from  the 
party  who  invokes  the  offer,  but  a  mere 
offer  to  furnish  such  as  a  party  might 
want  or  desire  would  be  void.  Mclntyre 
Lumber,  etc.,  Co.  v.  Jackson  Lumber  Co., 
165  Ala.  268,  51   So.  767. 

Contract  Depending  on  Will  or  Wish  of 
One  Party. — A  contract  for  the  future  de- 
livery of  personal  property  may  be  void 
because  there  is  no  consideration,  or  for 
want  of  mutuality  if  the  contract  or  any 
material  part  thereof  is  wholly  con- 
ditioned  by  the  will  or  wish  of  only  one 
of  the  parties.  Mclntyre  Lumber,  etc., 
Co.  V.  Jackson  Lumber  Co.,  165  Ala.  268, 
51  So.  767. 

An  agreement  to  purchase  all  that  a 
manufacturer  desires  to  sell  the  purchaser 
at  a  certain  price,  or  all  that  the  purchaser 
desires  to  take  at  a  certain  price  is  void. 
Mclntyre  Lumber,  etc.,  Co.  v.  Jackson 
Lumber  Co.,  165  Ala.  268,  51  So.  767. 
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Agreement  for  Sale  of  Article  Condi- 
tioned on  Ability  of  Seller. — Though  an 
agreement  for  the  sale  and  shipment  of  a 
certain  amount  of  coke  is  expressly  con- 
ditioned on  the  ability  of  the  seller  to  in- 
duce operators  to  build  ovens  and  make 
the  coke,  and  it  provides  for  notice  by 
the  seller  to  the  buyer,  at  specified  times, 
as  to  how  much  of  the  entire  quantity  of 
coke  can  be  supplied  during  certain 
periods,  the  seller  is  bound  thereby  so 
soon  as  he  induces  operators  to  build 
ovens  and  make  the  coke,  and  hence  the 
agreement  is  mutual.  Sheffield  Furnace 
Co.  V.  Hull  Coal  &  Coke  Co.,  101  Ala.  446, 
14  So.  672,  cited  in  note  in  8  L.  R.  A.,  N. 
S.,  433. 

(B)  PARTIES,  PROPOSALS,  AND  AG 
CEPTAXCE. 

§  6.  Necessity  of  Assent 

The  mutual  assent  of  both  parties  is 
necessary  to  constitute  a  contract.  Hart 
V.  Bray  &  Bros.,  50  Ala.  446;  Sanford  v. 
Harvard,  29  Ala.  684;  Eskridge  v.  Glover, 
5  Stew.  &  P.  264,  273;  Strong  v,  Catlin,  35 
Ala.  607,  610;  Holt  z\  Agnew,  67  Ala.  360; 
Kenan  v,  Lindsay,  127  Ala.  270,  28  So. 
570,  572;  Bissenger  v.  Prince,  117  Ala.  480, 
23  So.  67,  68,  citing  Hodges  v.  Sublett,  91 
Ala.  588,  8  So.  800. 

"  'Parties,  in  attempting  to  make  a  con- 
tract, sometimes  appear  to  have  agreed, 
when  on  closer  inquiry  they  discover  they 
have  not.  They  misunderstood  each 
other,  either  as  to  the  subject  matter,  or 
as  to  some  term  of  the  agreement.  There 
is  in  such  case,  an  absence  of  that  indis- 
pensable element  of  all  contracts,  the  con- 
curring assent  of  two  minds.  When  this 
is  the  case,  and  it  is  sufficiently  shown, 
any  court  having  jurisdiction  will  declare 
there  is  no  contract.'  Houston  v.  Paul,  86 
Ala.  232,  5  So.  433."  Feore  v.  Avent,  4 
Ala..  App.  551,  58  So.  727,  730.  See,  also, 
Bissenger  v.  Prince,  117  Ala.  480,  23  So. 
67;  Kenan  v,  Lindsay,  127  Ala.  270,  28  So. 
570. 

Is  it  not  necessary  that  the  mutual  as- 
sent of  the  parties,  which  is  essential  to 
the  completion  of  a  contract,  should  be 
concurrent.  If  the  party  making  the  offer 
does  not  require  an  immediate  response, 
and  the  offer  itself  seems  to  assume  and 
contemplate  its  acceptance,  the  assent  of 
the  other  party  will  be  implied,  in  the  ab- 


sence of  a  revocation  of  the  offer,  from 
his  acting  upon  it  within  a  reasonable 
time.     Sanford  v.  Harvard,  29  Ala.  684. 

"It  is  well  settled  that  one  can  not  vol- 
untarily pay  another's  debt  without  his 
consent  or  request,  or  in  the  absence  of 
facts  or  circumstances  from  which  such 
consent  or  request  can  be  inferred,  and 
thus  constitute  himself  a  creditor,  and 
money  so  paid  can  not  be  recovered. 
Kenan  v,  Holloway,  16  Ala.  53;  Wray  v 
Cox,  24  Ala.  337."  Clanton  v,  Eaton,  92 
Ala.  612,  8  So.  823,  824. 

If  one  person  says  to  another,  "You 
may  have  a  certain  piece  of  land  if  you 
can  and  will  pay  for  it,"  it  does  not 
amount  to  a  contract,  for  there  is  no  mu- 
tuality.    Chambliss  v.  Smith,  30  Ala.  366. 

Qualification  of  Rule. — The  rule  that  in 
a  contract  both  parties  must  assent  to  the 
same  thing  and  in  the  same  sense,  has  no 
reference  to  the  misconception  of  a  party 
not  authorized  by  the  terms  of  the  agree- 
ment. If  one  seeks  to  convey  his  mean- 
ing by  expressions  importing  something 
different,  or  attaches  to  the  proposition 
of  the  other  a  significance  not  authorized, 
there  must  be  visited  upon  him  whatever 
injury  may  result  from  the  misunderstand- 
ing.    Thompson  v,  Ray,  46  Ala.  224. 

§  7.   Offer  and  Acceptance  in  General 

All  express  contracts  resolve  them- 
selves into  an  offer  by  one  of  the  parties 
and  an  acceptance  by  the  other;  the  act 
of  acceptance  closes  the  contract,  and  or- 
dinarily nothing  further  is  required  to 
make  the  obligations  effective.  Kenan  v. 
Lindsay,  127  Ala.  270,  28  So.  570,  572. 

The  fact  that  the  vendor  said,  during 
the  negotiations  for  the  sale  of  land  in 
an  incorporated  land  company  to  defend- 
ant, for  which  he  received  his  notes  in 
payment,  that  he  would  sell  enough  land 
and  stock  to  pay  defendant's  notes  as 
they  matured,  is  not  sufficient  to  estab- 
lish a  contract  to  that  effect.  Lakeside 
Land  Co.  v.  Dromgoole,  89  Ala.  505,  7 
So.  444. 

An  acknowledgment  by  A.  to  a  stranger 
that  she  owes  B.  for  money  which  he  had 
voluntarily  paid  for  her,  without  a  pre- 
vious request,  and  that  she  is  in  honor 
bound  to  reimburse  him,  and  intends  to 
do  so,  is  not  a  promise  to  B.  to  refuiid 
him  the  money  so  paid.  Kenan  v.  Hollo- 
way,  16  Ala.  63. 


Digitized  by 


Google 


296 


Contracts 


§§  7-10 


L.,  the  agent  of  W.,  had  a  negotiation 
with  H.,  looking  to  the  taking  of  a  lease  by 
H.  from  W.,  and,  at  the  instance  of  L.,  a 
writing  was  drawn  up  and  submitted  to 
H.,  who  penciled  notes  on  it  suggesting 
alterations,  and  returned  it  to  L.  The 
contract,  as  prepared,  was  in  the  name 
of  W.,  and  not  of  L.,  as  his  agent.  Held, 
that  there  was  no  contract  between  the 
parties  until  H/s  alterations  had  been 
submitted  to  W.,  and  the  contract  exe- 
cuted by  him.  Hammond  v.  Winchester, 
82   Ala.   470,   2   So.   892. 

§   8.   Revocation   or  Withdrawal  of   Offer. 

The  assent  of  the  minds  of  both  parties 
is  necessary  to  constitute  a  contract,  and, 
if  one  made  a  proposition,  he  may  recall 
it  at  any  time  before  its  acceptance.  San- 
ford  V.  Howard,  29  Ala.  684,  citing  Falls 
V.  Gaither,  9  Port.  605;  Eskridge  v. 
Glover,  5  Stew.  &  P.  264;  Consolidated 
Portrait,  etc.,  Co.  r.  Barnett,  160  Ala. 
655,  51  So.  936. 

An  offer  of  a  newspaper  of  prizes  for 
the  contestants  receiving  the  greatest 
number  of  votes,  a  certain  number  of 
votes  being  given  for  each  subscription, 
is  not  in  itself  irrevocable,  and  may  be 
withdrawn  at  any  time  before  it  has  been 
accepted  by  something  being  done  in  re- 
liance upon  it,  for  until  acceptance  it  does 
not  become  a  contract.  Hertz  v.  Mont- 
gomery Journal  Pub.  Co.  (Ala.),  62  So. 
564. 

Mutual  Right  of  Retraction. — An  in- 
complete contract  or  agreement,  which 
one  of  the  parties  has  the  option  of  com- 
pleting at  a  particular  day,  raises  a  mu- 
tual right  of  rescission  in  the  other  party 
at  any  time  before  the  ratification  by  the 
first.  Eskridge  v.  Glover,  5  Stew.  &  P. 
264,  cited  in  note  in  21  L.  R.  A.  128. 

Revocation  of  Agreement  to  Be  Re- 
duced to  Writing. — "The  principle  is  well 
settled  that  when  parties  intend  that  an 
oral  agreement  shall  be  reduced  to  writ- 
ing, as  the  evidence  of  the  finality  and 
results  of  their  negotiations  and  discus- 
sions, until  the  writing  is  executed,  the 
transaction  remains  incomplete,  there  is 
nothing  binding  on  either  party,  and  ei- 
ther may  abandon  all  further  negotiation 
or  discussion."  Bissenger  v.  Prince,  117 
Ala.  480,  23  So.  67,  68;  Hodges  v.  Sub- 
lett,  91  Ala.  588,  8  So.  800.  See  note  in 
C9  L.  R.  A.  432. 


Acceptance   before   Revocation — Effect 

— A  proposal,  though  revocable  in  its  na- 
ture,  becomes  effective  if  accepted  and 
acted  on  before  annulled  by  revocation. 
Mott  V.  Jackson,  175  Ala.  448,  55  So. 
528. 

§  9.  Lapse  of  Offer. 

A  proposition  or  offer  made  by  letter, 
not  replied  to  within  a  reasonable  time, 
can  not  be  considered  a  contract.  Martin 
V.   Black,  21   Ala.  721. 

§  10.  Acceptance  of  Offer  and  Communi- 
cation Thereof. 

Necessity  for  Acceptance.— A  mere  of- 
fer to  do  an  act,  or  to  enter  into  a  con- 
tract, can  not,  within  itself,  create  a  bind- 
ing obligation  on  the  party  making  it. 
Before  it  can  have  the  effect  to  create  an 
obligation,  it  must  be  accepted  or  as- 
sented to  by  the  party  to  whom  it  was 
made;  and  this  acceptance  or  assent  must 
be  made  known  in  a  reasonable  time  to 
the  party  making  such  offer.  Martin  v. 
Black,  21  Ala.  721,  729. 

Plaintiff  told  defendants  that  he  would 
make  certain  changes  in  a  building  for 
a  fixed  sum.  Defendants  said  that  the 
price  was  satisfactory,  but  before  they 
would  bind  themselves  they  must  see 
other  interested  parties,  and  for  plaintiff 
to  write  out  the  contract  and  send  it  over 
to  be  signed.  The  contract  was  not 
signed,  nor  any  other  entered  into.  Held, 
defendants  were  not  liable,  notwithstand- 
ing plaintiff  went  on  and  did  the  work. 
Hodges  V.  Sublett,  91  Ala.  588,  8  So.  800, 
cited  in  note  in  29  L.  R.  A.  432. 

An  offer  of  a  purchaser  at  a  tax  sale 
to  release  the  property  from  the  lien  on 
payment  of  $80,  or  the  amount  of  the  pur- 
chase money,  taxes,  and  interest,  not 
shown  to  have  been  accepted,  was  unen- 
forceable. Osborne  v,  Waddell  (Ala.), 
57  So.  698. 

Sufficiency  of  Acceptance. — Where  one 
party  makes  an  offer  dependent  on  some 
act  of  the  other  party,  and  the  latter  per- 
forms the  act,  that  is  an  acceptance  of 
the  offer.  Mott  f.  Jackson,  172  Ala.  448, 
55  So.  528;  American  Oak  Extract  Co. 
V.  Ryan,  104  Ala.  267,  15  So.  807,  809. 

While  a  party  making  an  offer  may 
specify  how  it  shall  be  accepted,  in  order 
to  complete  the  contract,  yet,  if  he  does 
not    so    specify,    anything   which    in    law 
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would  be  an  acceptance  is  sufficient.  Mott 
V.  Jackson,  172  Ala.  448,  55  So.  528. 

PlaintiflF  proposed  to  rent  a  store  to  H. 
for  a  year,  which  proposition  was  neither 
declined  nor  accepted.  Subsequently  H. 
telephoned  plaintiffs  to  know  if  it  would 
be  right  to  move  in,  and,  receiving  an  af- 
firmative reply,  moved  in.  Held,  an  ac- 
ceptance of  the  terms  previously  offered. 
Smith  V,  Ingram,  90  Ala.  529,  8  So.  144. 

Defendant  requested  plaintiff  to  allow 
third  persons  to  have  certain  goods, 
which  he  promised  to  pay  at  a  time 
named.  Held,  that  it  was  not  essential 
to  the  validity  of  the  contract  that  plain- 
tiff should  assent  at  the  time  the  promise 
was  made,  but  it  was  sufficient  if  he  after- 
wards supplied  the  goods  before  the 
promise  was  revoked.  Sanford  v.  Harv- 
ard, 29  Ala.  684. 

A  contract  relating  to  ferry  rights  was 
not  operative  for  any  purpose,  where  it 
contemplated  that  it  should  not  take  ef- 
fect until  signed  by  all  of  the  descendants 
of  a  certain  person,  and  by  another  who 
owned  the  soil  at  a  landing,  if  a  part 
of  such  persons  did  not  sign  the  contract, 
and  the  fact  that  a  part  of  such  descend- 
ants were  given  free  ferriage,  under  the 
mistaken  idea  that  they  were  entitled  tp 
it,  did  not  show  a  valid  contract.  Graham 
r.  Caperton  (Ala.),  57  So.  741. 

Time  When  Acceptance  Takes  Effect 
— When  a  contract  is  made  by  letters,  of- 
fering and  accepting  a  stated  proposition, 
sent  and  received  by  mail,  the  date  of 
the  letter  of  acceptance  is  the  date  of  the 
contract.  Horton  v.  Wollner,  etc.,  Co., 
71  Ala.  452;  Hatchett  v.  Molton,  76  Ala. 
410. 

The  same  rule  applies  as  to  contracts  by 
telegraph.  See  Western  Union  Tel.  Co.  v. 
Way,  83  Ala.  542,  4  So.  844,  852. 

Where  a  vendor  and  the  attorney  of  a 
nonresident  purchaser  for  whom  the  ne- 
gotiations were  conducted  were  in  the 
same  city,  negotiating  personally,  a  let- 
ter posted  by  the  attorney  on  the  last 
day  allowed  him  to  exercise  an  option  to 
purchase,  declaring  his  acceptance,  binds 
his  client  from  the  time  it  is  posted.  Linn 
V,  McLean,  80  Ala.  360,  cited  in  note  in 
21  L.  R.  A.  129,  131.  See,  also,  post, 
"Contracts  by  Correspondence,"   §   14. 

A  written  contract  deposited  in  the  mail, 
addressed  to  the  promise,  and  afterwards 


received  by  him,  becomes  a  binding  con- 
tract from  the  day  of  its  deposit  in  the 
mail.    Hatchett  v.  Molton,  76  Ala.  410. 

§11.  Revocation  of  Acceptance. 

Uncommunicated  Acceptance. — "There 
can  be  no  question  of  the  right  of  defend- 
ant to  retract  an  uncommunicated  accept- 
ance."    Linn  v.  McLean,  80  Ala.  360,  365. 

Mailed  Acceptance. — When  the  parties 
reside  in  different  places,  and  conduct 
their  negotiations  through  the  mails,  an 
offer  or  acceptance  can  not  be  retracted 
after  it  has  been  posted.  Linn  v,  Mc- 
Lean, 80  Ala.  360. 

Facts  Not  Constituting  Revocation. — 
Where  an  offer  to  sell  land  is  accepted 
by  letter,  an  interview  between  the  par- 
ties after  the  letter  was  posted,  and  be- 
fore it  was  received,  concerning  a  pend- 
ing adverse  suit  for  the  land,  in  which 
no  allusion  was  made  to  the  letter,  was 
not  a  revocation  of  the  acceptance.  Linn 
V.  McLean,  80  Ala.  360. 

§  18.  Qualified  or  Conditional  Acceptance 
of  Offer. 
Effect  as  to  Qualifying  Conditions.*!  f 

a  proposal  by  one  party  includes  any 
qualifying  conditions,  the  acceptance  of 
of  the  proposal  is  an  acceptance  of  those 
conditions.  Hart  v.  Bray  &  Bros.,  50  Ala. 
446. 

Where  one  proposes  to  buy  property 
from  another  at  a  given  price,  upon  the 
condition  that  the  seller  shall  perform  an 
additional  act,  and  the  seller  makes  a 
counter  proposition  to  sell  upon  the 
terms  proposed,  "leaving  off"  the  condi- 
tion for  the  performance  of  such  addi- 
tional act,  and  the  buyer  thereupon  cer- 
tifies his  assent  to  the  modification,  and 
accepts  the  proposition,  the  sale  is  com- 
plete; and  the  performance  of  the  addi- 
tional act  originally  proposed  by  the  pur- 
chaser forms  no  part  of  the  contract  of 
sale,  even  though  it  may  be  evident  from 
the  declaration  of  the  seller,  made  im- 
mediately thereafter,  that  he  nevertheless 
intended  to  perform  such  additional  act. 
Gadsden,  etc.,  R.  Co.  v,  Gadsden  Land, 
etc.,  Co.,  128  Ala.  510,  29  So.  549. 

§  13.  Acceptance  Vaiying  from  Offer. 

If  one  proposes  to  another  a  contract, 
it  must  be  wholly  accepted,  or  wholly  re- 
jected; it  can  not  be  accepted  with  a  dif- 
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ference  of  terms,  and  in  general  it  makes 
no  difference  that  the  diversity  is  small. 
If  the  person  addressed  vary  the  terms 
of  the  proposition,  there  must  be  either 
an  express  or  an  implied  assent  to  the 
modification.  Strong  v.  Catlin,  35  Ala. 
607,  611.  See  Linn  v,  McLean,  80  Ala. 
360,  365. 

A  letter,  addressed  by  defendant  to 
plaintiff  and  another,  requesting  them  to 
publish  an  advertisement  in  their  paper 
does  not  authorize  the  publication  of 
the  advertisement  by  plaintiff  alone  in  his 
paper;  and  such  publication  not  being  a 
compliance  with  the  proposal  contained 
in  the  letter,  there  is  not  that  mutual  as- 
sent which  is  necessary  to  constitute  a 
contract.     Strong  v.  Catlin,  35  Ala.  607. 

D.  offered  by  letter  to  purchase  land  of 
M.  for  $1,750,  payable  in  two  installments, 
requesting  M.  to  make  the  first  as  small 
as  possible,  to  which  M.  replied,  propos- 
ing to  sell  for  $1,750,  but  requiring  $1,200 
for  the  first  installment,  and  adding,  "Let 
me  hear  from  you  early  if  you  accept  my 
proposition.'*  To  this  D.  replied  by  in- 
closing a  blank  deed  for  $1,750,  $1,200 
payable  first,  naming  his  wife  as  grantee, 
and  saying:  "Your  acceptance  of  my  of- 
fer at  hand.  I  inclose  a  deed.  Please 
sign  it.  *  *  *  I  consider  the  trade 
closed."  About  17  days  after  the  date  of 
this  letter  M.  wrote,  "I  will  have  to  back 
out  of  the  trade  for  my  place."  Held, 
that  there  was  no  completed  contract. 
Derrick  v.  Monette,  73  Ala.  75. 

§  14.  Contracts  by  Correspondence. 

See,  also,  ante,  "Acceptance  of  Offer 
and  Communication  Thereof,"  §  10. 

It  is  no  objection  that  evidence,  ad- 
duced to  establish  an  alleged  contract,  is 
a  correspondence  of  the  parties  by  let- 
ters, provided  these  documents  are  so 
connected  together  by  mutual  reference, 
or  otherwise,  as  to  leave  no  ambiguity 
or  uncertainty  touching  their  legal  effect 
and  meaning,  when  taken  together  and 
construed  as  a  whole.  Horton  v.  WoU- 
ner,  etc.,  Co.,  71  Ala.  452,  456. 

Correspondence  Held  Not  to  Establish 
Contract. — Contractors  gave  to  a  nonresi- 
dent plans  and  estimates  of  the  cost  of 
cettain  described  brick  buildings  on  his 
lots,  and  wrote  that  $4,500  was  their  low- 
est price,  and  that  they  had  commenced 
making  brick.     The  owner  agreed  to  ac- 


cept their  bid,  if  they  would  make  various 
alterations  mentioned,  and  said:  "I 
omitted  to  mention  that  we  shall,  when  I 
come  down,  make  a  written  contract." 
The  contractors  agreed  to  make  the  alter- 
ations "when  he  should  come  down."  To 
a  telegram  asking,  "Must  we  proceed, 
painting  included?"  the  owner  replied, 
"You  may  consider  that  you  have  the 
contract,  but  would  not  advise  you  to 
commence  work  until  I  come,  as  I  ex- 
pect to  change  the  plans."  The  contract- 
ors answered:  "Come  as  soon  as  you 
can.  We  are  burning  brick  now.  Can 
sell  them  at  once,  but  will  hold  them  for 
your  building,"  etc.  Held,  that  such  cor- 
respondence did  not  constitute  a  con- 
tract. Bissenger  v.  Prince,  23  So.  67,  117 
Ala.  480. 

§  15.  Implied  Agreements. 

A  promise  by  a  defendant  to  pay 
money  will  not  be  implied,  unless  he  was 
under  a  legal  obligation  to  pay.  West- 
moreland V.  Davis,  1  Ala.  299. 

An  action  will  not  lie  to  recover  dam- 
ages for  defendant's  use  of  a  wall  of 
plaintiff's  house  in  the  construction  of 
his  own  house,  in  the  absence  of  any  con- 
tract to  pay  for  such  use.  Bisquay  v. 
Jeunelot,  10  Ala.  245. 

Where  an  employee,  during  a  period  of 
four  years,  took  goods  from  the  stock 
for  his  own  use,  charging  himself  on  his 
employers'  books  with  the  original  cost 
price,  without  objection  on  the  part  of 
his  employers,  these  are  circumstances 
from  which  an  implied  agreement,  for 
such  price,  may  be  inferred.  Stoudenmire 
V.  Harper,  81  Ala.  242,  1  So.  857. 

§  16.  Evidence  of  Agreement 

Admissibility. — When  the  making  of  a 
contract  with  plaintiff  for  the  erection  of 
certain  trestles  for  defendant  railroad 
company  is  dispoted,  testimony  of  de- 
fendant's engineer,  with  whom  plaintiff 
claimed  to  have  made  the  contract,  that 
plaintiff  "never  gave  any  bond  or  security 
to  the  company,  because  they  were  only 
demanded  where  contracts  were  made,  and 
no  contract  was  ever  made  with  him," 
was  admissible  as  tending  to  show 
whether  there  was  a  concluded  contract 
with  plaintiff,  and  its  exclusion  was  error. 
Mobile  &  B.  Ry.  Co.  v.  Worthington,  95 
Ala.  598,  10  So.  839. 
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In  an  action  against  a  railroad  company 
for  breach  of  a  contract  with  plaintiff,  by 
which  he  was  to  erect  certain  trestles  for 
defendant,  defendant  denied  any  contract 
with  plaintiff,  claiming  that  it  had  con- 
tracted for  the  entire  work  with  one  P., 
and  that  the  work  plaintiff  did  was  done 
under  P.'s  contract,  or  by  permission  of 
P.  Held,  that  it  was  error  to  exclude  tes- 
timony that,  while  plaintiff  was  working 
on  the  trestle,  P.  gave  him  instructions, 
and  that  plaintiff  made  no  objections, 
since  it  would  tend  to  prove  defendant's 
contention  that  plaintiff  was  a  subcon- 
tractor under  P.,  and  not  an  independent 
contractor  with  defendant,  as  claimed  by 
him.  Mobile  &  B.  Ry.  Co.  v.  Worthing- 
ton,  95  Ala.  598,  10  So.  839. 

Weight  and  Sufficiency.— The  fact  that 
a  publication  for  bids  to  do  work  for  a 
railroad  company  gave  notice  to  bidders 
that  they  would  be  required  to  give  se- 
curity for  the  performance  of  contracts 
is  not  conclusive  against  the  existence  of 
a  contract  claimed  to  have  been  made 
with  the  company  by  one  who  did  not 
give  such  security,  since  the  jury  may  find 
that  security  was  waived  by  the  company. 
Mobile  &  B.  Ry.  Co.  v.  Worthington,  95 
Ala.  598,  10  So.  839. 

If  one  tenant  in  common,  having  the 
management  of  the  joint  interest,  employ 
his  son,  then  under  his  control,  and  a 
member  of  his  family,  in  and  about  the 
common  business,  with  the  knowledge  of. 
and  without  objectipn  from,  his  cotenant, 
it  is  a  circumstance  tending  to  show  a 
contract  between  them  for  the  services 
of  the  son;  and  the  presumption  of  a  con- 
tract would  be  the  more  reasonable,  if  the 
business  actually  required  such  services. 
Strother  v.  Butler,  17  Ala.  733. 

Testimony  of  a  single  witness  of  a  pa- 
rol agreement  by  a  deceased  person  to 
waive  a  prior  lien  on  railroad  property 
created  by  re.ceiver's  certificates  is  insuffi- 
cient to  establish  the  agreement,  where  the 
certificates  amounted  to  a  large  sum,  and 
the  parties  to  the  alleged  agreement  had 
had  business  experience  and  were  assisted 
by  counsel,  and  the  witness  had,  three 
years  previously,  in  a  deposition  de  bene 
esse,  stated  that  he  knew  nothing  about 
Such  agreement,  except  by  hearsay.  De- 
cree, Kelly  V.  Browning,  21  So.  928,  113 
Ala.  420,  modified  on  rehearing.  Brown- 
ing r.  Kelly,  27  So.  391,  124  Ala.  645. 


(C)   FORMAL  REQUISITES. 

§  17.  Agreements  to  Be  Reduced  to  Writ- 
ing. 

As  to  revocation  of  agreement  to  be  re- 
duced to  writing,  see  ante,  "Revocation 
or  Withdrawal  of  Offer,"  §  8. 

§  18.  Form  and  Contents  of  Instrument 

Under  Code  1907,  §  4297,  relating  to 
stipulations  forfeiting  right  of  action  for 
failure  to  present  claim  for  damages,  a 
stipulation  of  contract,  requiring  giving 
of  information  within  a  reasonable  time, 
to  be  valid  must  relate  to  matter  pecu- 
liarly within  the  knowledge  of  the  con- 
tracting party;  but  the  stipulation  in  the 
contract  need  not  contain  such  statement. 
Nashville,  C.  &  St.  L.  Ry.  v.  Hinds  (Ala.), 
59  So.  669,  answering  certified  question 
from  court  of  appeals.  See  Nashville,  etc., 
Railway  v.  Hinds,  5  Ala.  App.  596,  69  So. 
670. 

A  writing  signed  by  defendant  reciting 
that  he  has  received  a  relinquishment  of 
a  lease  **for  consideration  of  $150,  to  be 
paid  in  ten  days,"  is  a  sufficient  promise  of 
defendant  to  pay  such  amount.  Dexter  ?/. 
Ohlander,  89  Ala.  262,  7  So.  115. 

§  19.  Execution. 

Execution  by  One  Party  Only. — ^The 
nonexecution  by  the  plaintiff  of  articles 
of  agreement,  under  seal,  purporting  to  be 
made  by  the  plaintiff  and  defendant,  will 
not  prevent  the  defendants  from  being 
held  liable.  Wetumpka  &  C.  R.  Co.  v.  Hill, 
7  Ala.  772. 

Execution  by  Two  Persons  as  One 
Party. — A  contract  may  be  executed  by 
two  persons  as  one  party  without  both 
signing  it.  Cassels*  Mills  v,  Strater  Bros. 
Grain  Co.,  51  So.  969,  166  Ala.  274. 

§  20.  Signature. 

Necessity. — A  written  memorandum  of 
a  contract,  not  signed  by  the  parties,  is  no 
evidence  of  a  contract  between  the  par- 
ties.   Vastbinder  v.  Metcalf,  3  Ala.  100. 

Signing  by  One  Party  Only. — ^Where  a 
contract  was  executed  in  duplicate,  each 
party  retaining  a  copy,  the  fact  that  the 
copies  were  signed  only  by  defendant  con- 
stituted no  objection  to  the  introduction 
in  evidence  of  the  copy  retained  by  plain- 
tiff, since  it  was  as  binding  on  plaintiff  as 
if  his  signature  had  been  attached.  What- 
ley  V.  Reese,  29  So.  606,  128  Ala.  500,  cit- 
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ing  American  Oak  Extract  Co.  v.  Ryan, 
104  Ala.  267,  15  So.  807;  Mouton  v.  Louis- 
ville, etc.,  R.  Co.,  128  Ala.  537,  29  So.  602. 
Where  plaintiff  acted  on  a  contract  to 
repair  a  building  by  performing  the  work, 
the  fact  that  it  was  not  signed  by  him 
constituted  no  objection  to  its  introduc- 
tion in  evidence  in  an  action  for  the  work 
performed  under  it,  as  defendant's  signa- 
ture was  sufficient  to  charge  him,  and 
plaintiff's  performance  of  the  contract 
showed  an  acceptance.  Whatley  v.  Reese, 
29  So.  606,  128  Ala.  500. 

§  81.  Affixing  Revenue  Stamps. 

To  render  an  instrument  void  (in  a 
civil  action  in  a  state  court)  or  inadmis- 
sible in  evidence  for  want  of  a  stamp,  ac- 
cording to  the  internal  revenue  laws  .of 
congress,  it  must  appear  that  the  omis- 
sion to  affix  the  stamp  was  made  with  in- 
tent to  defraud  the  revenue  acts.  Berry 
V,  Nail,  54  Ala.  446;  Bates  v.  Bailey,  57 
Ala.  73;  Ferryman  v.  Greenville,  51  Ala. 
507.  These  cases  seem  to  overrule  Mo- 
bile, etc.,  R.  Co.  V.  Edwards,  46  Ala.  267. 

Applicability  to  Contracts  by  Corre- 
spondence.— Where  parties  negotiate  by 
letter  for  the  performance  of  services  by 
one  for  the  other,  and  the  letters  show  on 
their  face  that  they  are  merely  used  as  a 
means  of  communication,  and  are  not  in- 
tended to  be  the  contract  itself,  it  is  not 
necessary  that  they  should  be  stamped  as 
a  contract,  under  Schedule  B  of  the  in- 
ternal revenue  law,  though  one  of  them 
may.  nevertheless,  be  such  a  "note  or 
memorandum  of  the  contract,  expressing 
the  consideration,  and  subscribed  by  the 
party  to  be  charged  therewith,"  as  will 
satisfy  the  requisitions  of  the  statute  of 
frauds  of  this  state.  Benziger  i\  Miller, 
no  Ala.  206. 

§  28.  Several  Instruments. 

"Where  different  instruments  of  writing 
are  made  at  the  same  time,  between  the 
same  parties,  and  relating  to  the  same 
subject  matter,  they  constitute  but  one 
agreement."  Whitehurst  v,  Boyd,  8  Ala. 
375.  381. 

§  23.  Evidence. 

Admissibility^ — On  an  issue  as  to 
whether  the  defendant  executed  the  con- 
tract in  controversy,  evidence  that  the 
defendant,  at  the  time  the  contract  was 
made,    was    financially    irresponsible    and 


insolvent,  was  irrelevant.     Steen  v.  Swad- 
ley,  28  So.  620,  126  Ala.  616. 

On  an  issue  as  to  whether  the  defend- 
ant executed  the  contract  in  controversy, 
evidence  that  he  was  acting  ^for  another 
party  when  the  contract  was  made  was 
irrelevant.  Steen  v.  Swadley,  28  So.  620, 
126  Ala.  616. 

(D)  CONSIDERATION. 
§  24.  Necessity  in  General. 

General  Rule. — A  written  agreement,  as 
well  as  an  oral  contract,  requires  a  con- 
sideration to  support  it.  Brown  v. 
Adams,  1  Stew.  51;  Wheeler  v,  Glasgow, 
97  Ala.  700,  11  So.  758;  Leverich  &  Co.  v. 
Bates,  6  Ala.  480,  481;  Thomason  v.  Dill, 
30  Ala.  444,  455;  Consolidated  Portrait, 
etc.,  Co.  V.  Barnett,  165  Ala.  655,  51  So. 
936. 

Rule  Illustrated. — A  promise  by  a  so- 
licitor in  chancery  to  pay  the  costs  of  a 
suit  instituted  by  him,  without  any  consid- 
eration for  such  promise,  can  not  be  en- 
forced against  him.  Files  v.  McLeod,  14 
Ala.  611. 

A  promise  by  the  master  to  pay  stolen 
money  received  by  his  slave,  which  has 
not  come  to  his  own  hands,  is  without 
consideration,  and  will  not  support  an  ac- 
tion.   Jelks  r.  McRae,  25  Ala.  440. 

One's  promise — made  when  tendering 
such  money  as  his  creditor  is  bound  to  re- 
ceive, and  which  is  the  full  measure  of 
the  liability — to  pay  more  in  another  cur- 
rency, of  greater  valine  in  the  transaction 
of  business,  is  without  consideration,  and 
can  not  be  enforced.  McElderry  v.  Jones, 
67  Ala.  203. 

A  promise  by  one  party  to  a  contract  to 
pay  a  debt  due  from  the  other,  if  the  lat- 
ter would  rescind  the  contract,  is  without 
consideration,  when  the  other  party  has 
already^  put  it  out  of  his  power  to  com- 
plete the  contract,  and  there  is  nothing 
due  him  from  the  promisor  thereunder. 
Clark  r.  Jones,  85  Ala.  127,  4  So.  771. 

An  agreement  between  an  infant's  father 
and  grandfather,  by  which  the  former  de- 
livers to  the  latter  certain  slaves  belong- 
ing to  the  infant,  upon  the  promise  of  the 
latter  to  keep  them  for  the  infant,  to  pro- 
vide for  her,  and  to  give  her,  as  represent- 
ative of  her  deceased  mother,  a  child's 
portion  in  the  distribution  of  his  estate, 
constitutes  the  grandfather  a  mere  depos- 
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itary  of  the  slaves  for  the  benefit  of  the 
infant,  and  is  not  supported  by  a  valuable 
consideration.  Morris  v.  Lewis,  33 
Ala.  53. 

§  $5.  Contracts  under  Seal 

An  agreement  under  seal  by  several 
creditors  to  indulge  their  debtor,  and  that 
he  shall  be  discharged  from  the  demand 
of  any  creditor  who  shall  sue,  arrest,  at- 
tach, hinder,  or  meddle  with  his  property 
for  a  time  specified  in  the  agreement,  be- 
ing without  consideration,  is  void.  Keep 
V.  Kelly,  29  Ala.  322. 
§  86.  Nature  and  Elements. 

27. Benefit  to  Promisor. 

See,    also,    post,    "Detriment    to    Prom- 
isee," §  28. 

"A  consideration  is  sufficient  if  it  arises 
from  any  act  of  the  plaintiff,  from  which 
the  defendant,  or  a  Stranger,  derives  any 
benefit,  however  small,  if  such  act  is  per- 
formed by  the  plaintiff,  with  the  assent, 
express  or  implied,  of  the  defendant." 
Henry  v.  Murphy  &  Co.,  54  Ala.  246,  252. 
Where  one  of  the  several  sureties 
agrees  with  the  principal  debtor  that,  if 
!he  will  consent  to  a  sale  of  property 
mortgaged  by  him  to  the  creditor  to  se- 
cure the  payment  of  the  debt,  and  with- 
out whose  consent  (it  being  a  time  when 
the  property  would  not  be  likely  to  bring 
its  full  value)  the  creditor  would  not 
have  sold  it,  he  (the  surety)  will  buy  it, 
should  it  sell  for  less  than  its  value,  and 
hold  it  as  a  common  indemnity  for  him- 
self and  co-sureties,  the  prejudice  to 
the  principal,  the  probable  benefit  to  the 
surety,  and,  considered  as  a  mere  change 
of  the  security,  the  substitution  of  the 
one  security  for  the  other,  are  each  a 
sufficient  consideration  to  support  the 
^agreement.     Steele  v.  Brown,  18  Ala.  700. 

§  28. Detriment  to  Promisee. 

See,  also,  ante,  "Benefit  to  Promisor," 
§  27. 

That  which  creates  some  benefit  to  the 
party  promising,  or  causes  some  trouble, 
injury,  inconvenience,  prejudice,  or  det- 
riment to  the  promisee,  is  a  considera- 
tion which  will  uphold  a  promise.  Rut- 
ledge  V,  Townsend,  etc.,  Co.,  38  Ala.  706, 
716;  Hixon  v.  Hetherington,  57  Ala.  165, 
166;  Kenan  v.  Holloway,  16  Ala.  53,  58; 
Holt  V.  Robinson,  21  Ala.  106;  Bibb  v. 
Hitchcock,  49  Ala.  468,  475. 


Where,  by  a  tripartite  agreement  be- 
tween a  land  company  and  two  railroad 
companies,  the  land  company  conveyed 
land  to  them  for  the  purpose  of  building 
their  machine  shops,  tracks,  and  depots, 
and  one  of  the  railroad  companies  aban- 
doned a  certain  crossing  which  was  bene- 
ficial to  the  other,  and  made  it  at  an- 
other place,  which  was  detrimental  to  it, 
the  consideration  was  sufficient.  Ala- 
bama G.  S.  R.  Co.  V.  South  &  N.  A.  R. 
Co..  84  Ala.  570,  3  So.  286. 

Consideration  Held  Insufficient. — 
Where  a  sheriff  takes  the  note  of  a  third 
person  in  satisfaction  of  an  execution, 
and  returns  it  satisfied,  and  afterwards, 
the  promisor  having  died  totally  insol- 
vent, takes  a  note  from  the  executor  of 
the  defendant,  the  consideration  being 
that  he  will  not  set  aside  nor  amend  his 
return,  the  latter  note  is  without  legal 
consideration  to  support  it,  although 
the  executor  knew  all  the  circumstances. 
Holt  V.  Robinson,  21  Ala.  106. 

§  89.  Adequacy. 

"If  a  contract  be  deliberately  made, 
without  fraud,  and  with  a  full  knowledge 
of  all  the  circumstances,  the  least  con- 
sideration will  be  sufficient  to  support  it." 
Maull  V.  Vaughn,  45  Ala.  134,  141;  Holt 
V.  Agnew,  67  Ala.  360. 

Mere  inadequacy  of  consideration,  un- 
connected with  fraud,  does  not  afford 
sufficient  ground,  in  equity,  to  set  aside 
a  contract.  But  where  the  inadequacy 
of  price  is  so  gross  that  it  shocks  the 
conscience,  courts  of  equity  will  interfere, 
not  upon  distinct  principle,  but  upon  the 
ground  that  such  inadequacy  amounts 
to  conclusive  evidence  of  fraud.  Juzan  v, 
Toulmin,  9  Ala.  662;  Saltonstall  v.  Gor- 
don, 33  Ala.  149;  Lester  v.  Mahan,  25 
Ala.  445,  448;  Cofer  v.  Moore,  87  Ala. 
705,  6  So.  306. 

§  30.  Sufficiency  in  General. 
§  30  (1)  In  General. 

The  liability  of  an  agent  on  a*  mining 
lease,  signed  sp  as  to  bind  himself  only, 
formed  as  sufficient  consideration  to  bind 
the  other  party  to  the  contract.  Brooks 
V.  Cook,  38  So.  641,  141  Ala.  499. 

Where  one,  with  notice  of  the  land- 
lord's lien,  has  purchased  from  a  tenant 
crops  grown  on  the  leased  premises,  and 
removed  and  converted  them,  his  liability 


Digitized  by 


Google 


302 


Contracts 


§§  30  (l)-33 


to  the  landlord  thereby  arising  is  a  suffi- 
cient consideration  to  support  a  promise 
by  him  to  pay  the  landlord  the  rent  due 
from  the  tenant.  Boggs  v.  Price,  64  Ala. 
514. 

An  agreement  between  two  persons, 
who  are  sureties  on  different  debts  of 
the  same  debtor,  that  in  consideration  of 
one  of  them  consenting  to  the  debtor's 
making  an  assignment  preferring  the 
claims  for  which  the  other  is  surety  the 
latter  will  pay  the  other  as  surety  a  cer- 
tain amount,  is  on  a  sufficient  considera- 
tion.    Hatton  V.  Jordan,  29  Ala.  266. 

§  30  (2)  Withholding  Competition. 

"It  is  settled  by  the  authorities  that  the 
purchase  by  one  party  of  the  property 
and  good  will  of  the  business  of  another 
furnishes  a  sufficient  consideration  for 
an  agreement  by  the  latter,  in  enhance- 
ment of  the  value  of  the  good  will,  and 
to  compete  with  him  in  the  conduct  of 
the  business.  The  rule  is  the  same  when 
a  physician  sells  his  property  and  prac- 
tice to  a  professional  brother."  McCurry 
V.  Gibson,  108  Ala.  451,  18  So.  806,  808. 

An  agreement  by  a  contractor,  negoti- 
ating for  the  construction  of  a  building, 
to  abandon  the  negotiations  and  allow 
another  to  obtain  the  contract,  is  a  con- 
sideration for  the  promise  of  such  other 
to  pay  a  debt  owed  by  the  contractor  to 
a  third  person.  Moore  v.  First  Nat. 
Bank,  36  So.  777,  139  Ala.  595. 

§  30  (3)  Surrender  or  Payment  of  Doubt- 
ful or  Disputed  Claim. 

Where  the  consideration  is  the  settle- 
ment of  a  doubtful  claim,  it  is  sufficient 
to  sustain  a  promise.  But  where  it  is 
clear  that  there  is  no  liability,  there  is 
no  consideration",  thus,  the  forbearance, 
to  sue  where  the  party  is  not  liable,  is 
not  a  good  consideration.  Holt  v.  Rob- 
inson, 21  Ala.  106,  111. 

An  agreement  by  a  husband  to  give 
his  wife  certain  slaves,  which,  before 
their  nxarriage,  had  been  separate  prop- 
erty, in  consideration  of  the  wife  releas- 
ing her  inchoate  right  of  dower  in  the 
husband's  lands,  is  founded  on  a  suffi- 
cient consideration.  Andrews  v.  An- 
drews, 28  Ala.  432. 

A,  desiring  to  rent  a  store  for  the  year, 
obtains  from  B  and  C,  the  respective 
owners   of   two,   the   refusal   of   them,   at 


the  prices  fixed  upon  each,  viz  B's  at 
$1,500,  and  C's  at  $1,200.  D  &  E,  desir- 
ing also  to  rent  one  of  the  same  stores, 
apply  to  B  and  C,  respectively,  for  that 
purpose,  each  of  whom  informs  them  of 
his  promise  to  A.,  and  declines  renting 
to  them.  D  &  E  then  call  upon  A,  who 
consents  to  waive  in  their  favor  the  privi- 
lege accorded  to  him  by  C,  on  the  condi- 
tion that  they  will  pay  him  $150,  it  being 
one-half  of  the  difference  between  the 
prices  of  the  two  stores,  to  which  they 
agree.  A  thereupon  rents,  and  occupies 
for  the  year,  the  store  of  B,  and  D  &  E 
rent  and  occupy  for  the  same  term  the 
store  of  C.  Held,  that  the  contract  of  D 
&  E  is  founded  on  a  sufficient  considera- 
tion to  support  an  action  thereon,  institu- 
ted against  them  by  A.  McKeen  v.  Har- 
wood,  15  Ala.  792. 

Release  of  Doubtful  Claim  Against 
Third  Person. — The  release  of  a  claim 
held  by  the  payee  of  a  note  against  a 
third  person  is  a  sufficient  consideration 
for  the  note,  though  the  claim  held  by 
the  third  person  against  the  maker,  in 
consideration  of  the  satisfaction  of  which 
the  note  was  given,  may  have  been  void. 
Hughes  V.  Young,  25  Ala.  483. 

§  31.  Mutual  Promises. 
§  38. In  General. 

"A  promise  is  a  good  consideration  to 
support  a  promise.  Chitty  on  Contracts, 
46.  and  note  1."  Thomason  v.  Dill,  30 
Ala.  444,  455;  Evans  v.  Cincinnati,  etc.,  R. 
Co.,  78  Ala.  341. 

In  a  suit  on  a  promise  to  divide  the 
rent  of  certain  land  "for  the  year  1843, 
and  until  the  determination  of  a  named 
suit,  induced  by  the  undertaking  of  plain- 
tiff to  produce  evidence  on  the  trial  of  a 
suit  in  chancery,  showing  the  failure  of 
consideration  of  certain  notes,  plaintiff 
need  not  show  any  performance  of  his 
undertaking,  the  promise  to  perform  be- 
ing a  sufficient  consideration  to  sustain 
the  contract.  Walke  v.  McGehee,  11  Ala. 
273,  cited  in  McGehee  v.  Walke,  15  Ala. 
183,  189.  But  see  post,  "Failure  of 
Consideration,"  §  54. 

§  33. Mutuality. 

Where  a  railroad  company,  in  consid- 
eration of  a  promise  by  an  owner  to  con- 
vey to  it  a  right  of  way,  agrees  to  estab- 
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Hsh  a  station,  and  appoint  him  agent,  the 
agreement  to  appoint  him  agent  sup- 
ported by  sufficient  consideration,  though 
there  is  no  promise  on  his  part  to  accept 
the  agency.  Evans  v.  Cincinnati,  S.  & 
M.   Ry.  Co..  78  Ala.  341. 

§    84.    Contingent    or    Conditional 

Promises. 

A  contract  with  a  construction  com- 
pany donating  land  to  it,  conditioned  on 
its  locating  a  railroad,  which  it  was  build- 
ing, though  lands  of  the  donor,  is  not 
unilateral,  or  lacking  in  consideration, 
since  a  compliance  with  the  condition 
constitutes  the  consideration  for  the 
promise  of  the  other  party.  Davis  v. 
Williams,  25   So.  704,  121   Ala.  542. 

§  Z5, Options  and  Refusals. 

An  agreement  to  sell  is  sufficient  to 
support  a  promise  to  pay  an  agreed 
amount  for  an  option  to  purchase  a  min- 
ing claim,  though  the  contract  provides 
for  liquidated  damages  in  a  like  amount 
in  case  of  refusal  by  the  vendor  to  com- 
plete the  sale,  as  the  vendee  may  insist 
upon  a  specific  performance.  Morris  v. 
Lagerfelt,  103  Ala.  608,  15  So.  895. 

§  36.  Services. 

Services  in  the  organization  of  a  cor- 
poration and  in  procuring  the  sale  of 
land  to  it,  if  untainted  with  fraud  or  il- 
legality, constitute  a  valuable  and  law- 
ful consideration  for  a  promise  by  per- 
sons interested  in  the  organization  of 
the  corporation.  Dexter  v.  McClellan, 
22   So.   461,   116  Ala.  37. 

§  37.  Property  and  Rights  Therein  in  Gen- 
cral. 

Sale  of  Business. — The  sale  of  a  turpen- 
tine business  was  sufficient  consideration 
to  sustain  a  covenant  that  the  seller  would 
not  engage  in  that  business  within  ten 
miles  of  a  town  so  long  as  the  buyer  re- 
mained there.  Harris  r.  Theus,  43  So. 
131,  149  Ala.  133,  10  L.  R.  A.,  N.  S.,  204. 

The  equitable  right  of  the  wife  to  settle- 
ment of  her  undivided  distributive  share 
of  the  estate  of  her  deceased  father,  in 
the  hands  of  his  executrix,  is  a  considera- 
tion sufficiently  valuable  to  support  a  deed 
to  her  from  her  husband,  relinquishing 
such  distributive  share  for  her  sole  and 
separate  use.  Bradford  v.  Goldsborough, 
15  Ala.  811. 


Conveyance  of  Property  to  Creditor.— 
Where  the  principal  debtor,  about  a 
month  previous  to  the  maturity  of  the 
debt,  conveys  to  the  creditor  real  and 
personal  estate  apparently  sufficient  to 
satisfy  the  debt,  upon  an  agreement  that 
no  suit  shall  be  brought  thereon  within 
five  years,  sueh  agreement  is  founded 
upon  a  sufficient  consideration,  and  is 
binding  upon  the  parties.  Branch  Bank 
at  Mobile  v.  James,  9  Ala.  949. 

Release  of  Mortgaged  Property.— The 
release  by  plaintiffs  of  certain  property 
on  which  they  had  a  mortgage,  and  which 
they  had  seized  under  process,  is  a  valu- 
able consideration  sufficient  to  support  a 
promise  to  hold  plaintiffs  harmless  in  the 
sale  of  the  remaining  property  held  by 
them  under  their  mortgage.  CliflF  Foy  & 
Bro.  V.  Dawkins,  35  So.  41,  138  Ala.  232. 

§  38.  Money,  Investments,  and  Securities. 

As  to  validity  of  contracts  based  on 
consideration  of  confederate  money,  see 
post,  "Aid  to  Public  Enemy,"   §  96. 

A  promise  by  the  purchaser  of  a  slave, 
after  the  consummation  of  the  contract, 
to  give  a  new  note,  with  security,  for  the 
purchase  money,  in  consideration  merely 
of  a  prior  unaccepted  offer,  pending  the 
negotiation  to  give  security,  is  nudum 
pactum.  Thomason  v.  Dill,  30  Ala.  444, 
cited  in  note  in  34  L.  R.  A.  40. 

§  39.  Loans  and  Advances. 

Voluntary  Pasrment  for  Use  of  Another. 

— A  voluntary  payment  of  money  by  one 
person  for  the  use  of  another,  without  a 
previous  request,  will  not  support  a  sub- 
sequent promise  to  refund,  unless  the 
payment  is  beneficial  to  the  promisor. 
Kenan  v.  Holloway,  16  Ala.  53. 

§  40.  Rights  under  Contracts. 

Promise  to  Make  Deficiency  in  Depre- 
ciated Currency. — A  promise  by  a  debtor, 
who  pays  depreciated  currency  to  his 
creditor,  to  make  good  the  deficiency,  is 
founded  on  a  valuable  consideration,  and 
may  be  enforced,  although  the  creditor 
may  have  surrendered  the  evidence  of  the 
debt.  Mills  v.  Geron,  22  Ala.  669;  Mc- 
Elderry  v.  Jones,  67  Ala.  203. 

§  41.  Assum|>tion  of  Liability. 

Becoming  surety  in  an  executor's  bond 
is  a  sufficient  consideration  to  support  a 
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deed  of  trust.  Perkins  v.  Mayfield,  5  Port. 
182. 

A  verbal  agreement  by  the  payee  of  a 
note  to  release  and  discharge  the  maker 
from  liability  thereon,  and  to  accept  in 
lieu  of  the  maker,  a  third  person  to  whom 
the  latter  has  sold  property,  crediting  the 
price  with  the  amount  of  the  note,  and 
who  signs  the  note  as  a  maker  in  pur- 
suance of  such  agreement,  is  based  on 
a  sufficient  consideration.  Carpenter  v. 
Murphree,  49  Ala.  84. 

Where  a  stranger  expends  his  own 
funds  in  maintaining  an  orphan  child,  at 
the  request  of  the  orphan's  brother-in- 
law,  who  thereby  becomes  liable  for  the 
amount,  the  child  meanwhile  becoming  en- 
titled to  a  large  estate,  out  of  which  no 
allowance  for  her  maintenance  or  educa- 
tion is  applied  for  or  made,  the  liability 
incurred  by  the  relative  is  sufficient  con- 
sideration to  support  an  express  promise 
by  the  orphan,  after  reaching  her  major- 
ity, to  indemnify  him  against  loss.  Baker 
V.  Gregory,  28  Ala.  544. 

An  agreement  of  a  third  person  to  pay 
a  judgment  creditor  a  certain  amount  is 
a  sufficient  consideration  for  his  agree- 
ment, to  satisfy  the  judgment  and  convey 
the  land  which  he  had  purchased  at  exe- 
cution sale  under  the  judgment  for  an 
amount  insufficient  to  satisfy  it.  Farmer 
V.  Sellers,  33  So.  829,  137  Ala.  112.  See, 
also,  post,  "Forbearance  to  Sue  or  De- 
fend in  General,"  §  45   (2). 

Assumption  of  Liability  Having  no 
Foundation. — The  assumption  of  a  sup- 
posed liability,  which  has  no  foundation 
in  law  or  fact,  is  not  a  sufficient  consid- 
eration for  a  promise  upon  which  an  ac- 
tion can  be  maintained.  Maull  v.  Vaughn, 
45  Ala.  134. 

A  promise  made  under  such  circum- 
stances as  show  an  ignorance  on  the  part 
of  the  promisor  that  the  demand  promised 
to  be  paid  creates  no  legal  liability  is 
without  consideration  and  void.  Kenan 
V,  Holloway,  16  Ala.  53.  Cited  in  note  in 
23  L.  R.  A.  122,  123. 

§  42.  Pre-Existing  Liability. 

See,  also,  post,  "Moral  Obligation,"  §  49. 

A  debt  of  their  ancestor  which  is  a 
cliarge  on  his  lands,  though  barred  by 
the  statute  of  limitations,  will  support  a 
subsequent  promise  by  his  heirs  to  pay  it. 
Grimball  v.  Mastin,  77  Ala.  553. 


§  43.  Comproniise. 

A  promise  to  pay  a  sum  certain  in  com- 
promise of  a  pending  suit,  or  in  settle- 
ment of  a  controversy  for  which,  though 
it  has  not  assumed  the  form  of  a  pending 
suit,  there  is  a  reasonable  ground,  is  sup- 
ported by  a  sufficient  consideration.  Al- 
len V,  Prater,  30  Ala.  458,  citing  Stewart 
V.  Bradford,  26  Ala.  410;  Prater  v.  Mil- 
ler, 25  Ala.  320.  See,  also,  Bozeman  v. 
Rushing,  51  Ala.  529,  530. 

A  note  given  to  compromise  a  suit  for 
a  debt  arising  out  of  a  loan  of  Confeder- 
ate money  is  founded  on  a  sufficient  con- 
sideration. Bozeman  v.  Rushing,  51  Ala. 
529.  See,  also,  post,  "Aid  to  Public 
Enemy,"  §  96. 

§  44.  Forbearance. 

§  45. In  General. 

§  45  (1)  In  General 

"The  suspension  or  forbearance  of  a 
man's  legal  or  equitable  rights  forms  a 
foundation  for  an  undertaking."  Robin- 
son V.  Tipton,  31  Ala.  595,  608. 

An  agreement  by  a  creditor  to  extend 
the  time  of  payment  of  a  debt  for  a  rea- 
sonable time  is  a  sufficient  consideration 
for  a  contract,  since,  while  the  extension 
must  be  definite,  an  extension  for  a  rea- 
sonable time  is  capable  of  being  made 
definite.  Starr  Piano  Co.  v.  Baker  (Ala.), 
62  So.  549. 

A  promise  by  the  purchaser,  at  sheriffs 
sale,  to  the  defendant  in  execution,  to  re- 
sell the  lands  for  the  benefit  of  the  latter, 
in  consideration  that  he  would  not  require 
the  payment  of  the  surplus  of  the  pur- 
chaser's bid  over  the  amount  due  on  the 
execution,  until  such  resale  could  be  had, 
is  founded  on  a  sufficient  consideration. 
Robinson  v.  Tipton,  31  Ala.  595. 

The  forbearance  of  plaintiff  to  file  a 
claim  against  a  bankrupt's  estate  for  his 
share  of  a  joint  claim,  and  allowing  the 
entire  amount  to  be  collected  under  the 
claim  as  filed  by  defendant  and  codefend- 
ant,  his  coobligees,  was  a  sufficient  con- 
sideration to  support  an  agreement  by 
defendant  and  codefendants  to  pay  plain- 
tiff one-third  of  the  dividends  obtained. 
Rankin  v.  McCleery,  5  Ala.  App.  456.  57 
So.  599. 

§   45    (2)    Forbearance  to  Sue  or  Defend 
in  General. 

See,  also,  ante,  "Compromise,"  §  43. 
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An  agreement  by  a  creditor  not  pres- 
ently to  sue  his  debtor  is  sufficient  con- 
sideration for  a  waiver  of  limitations  by 
the  debtor.  PoUak  v.  Billing,  131  Ala. 
519,  32  So.  639. 

Forbearance  on  the  part  of  a  debtor  to 
interpose  any  defense  he  could  have  made 
to  an  action  by  the  creditor,  so  that  the 
latter  took  judgment  by  confession,  was 
a  consideration  for  an  agreement  by  the 
creditor  to  pay  a  debt  owed  by  the  debtor 
to  a  third  person.  Moore  v.  First  Nat. 
Bank,  36  So.  777,  139  Ala.  595. 

An  agreement  by  a  creditor  not  to  sue 
his  debtor  on  notes  on  which  the  debtor 
was  liable  partly  as  maker  and  partly  as 
indorser  is  sufficient  consideration,  grant- 
ing that  one  is  necessary,  for  a  promise, 
by  the  debtor,  to  pay  his  obligations  as 
indor?er  from  which  he  has  been  released 
by  failure  to  protest.  Pollak  v.  Billing,  32 
So.  639,  131  Ala.  519. 

§  45  (3)  Forbearance  to  Contest  Will. 

See  post,  "Existence  or  Validity  of 
Right  or  Remedy,"  §  46. 

§  46. Existence  or  Validity  of  Right 

'       or  Remedy. 

An  heir  at  law  having  employed  coun- 
sel to  contest  the  probate  of  her  father's 
will,  the  devisees  promised,  in  considera- 
tion that  she  would  withdraw  all  opposi- 
tion and  allow  the  will  to  be  admitted  to 
probate,  to  pay  her  a  certain  sum;  but  it 
was  not  shown  that  there  was  any  ground 
for  contesting  the  probate  of  the  will,  or 
any  doubt  as  to  its  validity.  Held,  that 
this  was  not  a  sufficient  consideration  to 
support  an  action  on  the  promise  to  pay. 
Prater  v.  Miller,  25  Ala.  320,  cited  in 
Stewart  v.  Bradford,  26  Ala.  410,  411. 

An  owner  of  bank  stock  gave  it  to  his 
granddaughter,  reserving  to  himself  a  life 
estate  therein.  At  the  time  of  the  donor's 
death,  there  was  an  accumulated  surplus, 
which  was  claimed  by  his  executrix  and 
by  the  donee.  The  executrix  insisting 
that  the  donee  was  legally  bound  to  pay 
her  the  surplus,  the  donee,  to  settle  the 
controversy,  made  her  notes  for  it,  and 
executed  a  mortgage  on  her  lands  to  se- 
cure them.  Held,  that  there  being  no  lia- 
bility on  the  part  of  the  donee,  nor  rea- 
sonable grounds  for  so  contending,  since 
the  life  tenant's  rights  did  not  exceed  such 
dividends  as  might  be  declared  on  the 
3  Ala  Dig--20 


stock  by  the  bank  during  his  lifetime,  the 
purported  compromise  was  not  a  valuable 
consideration  for  the  notes  and  mortgage. 
Thompson  v.  Hudgins,  22  So.  632,  116 
Ala.  93,  cited  in  note  in  53  L.  R.  A.  368. 

§  47.  Benefit  to  Third  Persoa 

In  GeneraL — A  promise  to  pay  a  debt 
of  another,  without  some  new  benefit  to 
the  obligor  or  injury  to  the  obligee  as  a 
promise  to  forbear,  or  the  like,  is  without 
consideration,  and  void.  Beall  v.  Ridge- 
way,  18  Ala.  117,  citing  Files  v,  McLeod, 
14  Ala.  611;  Thompson  v.  Hall,  16  Ala. 
204. 

A  note  by  the  widow  of  a  deceased  per- 
son for  a  debt  due  by  the  latter  is  with- 
out consideration,  where  the  payee  does 
not  release  his  claim  against  decedent's 
estate;  and  this,  though  the  widow  has 
exclusive  possession  of  the  estate,  and  no 
administration  has  been  granted  thereon. 
Watson  r.  Reynolds,  54  Ala.  191. 

Agreement  to  Forbear. — An  agreement 
to  forbear  to  sue  a  debtor  is  a  good  con- 
sideration for  the  promise  of  a  third  per- 
son to  pay  the  debt.  Martin  v.  Black,  20 
Ala.  309. 

Letters  of  administration  on  the  estate 
of  a  deceased  debtor  having  been  granted 
on  the  1st  October,  1847,  the  defendant, 
who  was  his  mother,  promised  the  cred- 
itor that,  if  he  would  not  proceed  to  sub- 
ject the  property  of  the  estate  to  the  pay- 
ment of  his  debt,  until  the  crop  of  cotton 
made  in  the  year  1847  on  the  plantation 
of  the  deceased  was  sold,  "which  proba- 
bly would  be  during  the  ensuing  spring," 
she  would  pay  the  debt.  The  creditor 
forbore  to  institute  suit  against  the  estate, 
and  afterwards  brought  assumpsit  against 
the  defendant,  on  her  written  promise. 
Held,  that  the  promise  was  founded  on 
sufficient  consideration.  Martin  v.  Black, 
20  Ala.  309. 

Existence  of  Remedy. — Where  one 
promises  to  pay  the  debt  of  another,  at  a 
time  when  the  creditor  has  not  a  legal 
right  to  sue,  a  promise  by  the  latter  to 
forbear  suit,  in  consideration  of  such 
promise,  is  without  consideration.  Mar- 
tin V,  Black,  20  Ala.  309. 

Release  of  Claim  against  Third  Person. 
— The  release  of  a  claim  held  by  the  ^ayee 
of  a  note  against  a  third  person  is  a  suf- 
ficient consideration  for  the  note,  thoug'h 
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the  claim  held  by  the  third  person  against 
the  maker,  in  consideration  of  the  satis- 
faction of  which  the  note  was  given,  may 
have  been  void.  Hughes  v.  Young,  25 
Ala.  483. 

§  48.  Performance  of  Legal  Obligation. 

§  48  (1)  In  General 

A  promise  to  do  what  one  is  already 
under  a  legal  obligation  to  do  is  not  a 
sufficient  consideration  for  another  con- 
tract. South  &  N.  A.  R.  Co.  V.  Highland 
Ave.  &  R.  R.  Co.,  24  So,  114,  110  Ala.  105; 
Leverich  &  Co.  v.  Bates,  6  Ala.  480,  482; 
Byrd  v.  Hickman,  167  Ala.  351,  52  So.  426. 

An  owner  of  bank  stock  gave  it  to  his 
granddaughter,  reserving  to  himself  a  life 
estate  therein.  At  the  time  of  the  donor's 
death,  there  was  an  accumulated  surplus, 
which  was  claimed  by  his  executrix  and 
by  the  donee.  The  executrix  insisting 
that  the  donee  was  legally  bound  to  pay 
her  the  surplus,  the  donee,  to  settle  the 
controversy,  made  her  notes  for  it,  and 
executed  a  mortgage  on  her  lands  to  se- 
cure them.  Held  that  the  agreement  of 
the  executrix  to  transfer  the  stock  to  the 
donee  on  the  books  of  the  bank  was  not 
a  valuable  consideration,  since  the  donee 
was  the  absolute  owner  of  the  stock,  and 
entitled  to  have  its  transfer  entered  on 
the  books,  on  presentation  of  the  certifi- 
cates and  the  deed  of  gift.  Thompson  v. 
Hudgins,  22  So.  632,  116  Ala.  93,  cited  in 
note  in  53  L.  R.  A.  368. 

Where  a  vendor  executed  a  bond  for 
title  providing  only  for  stipulated  pay- 
ments, the  vendee  being  entitled  to  the 
immediate  possession  and  the  rents  of 
the  land,  his  parol  promise  to  pay  rent 
to  the  vendor  was  invalid,  being  without 
consideration.  Able  v.  Gunter,  174  Ala. 
389,  57  So.  464. 

§  48  (2)  Contractual  Obligations. 

A  promise  to  induce  one  to  comply 
with  an  existing  valid  contract  with  a 
stranger  is  without  consideration.  John- 
son V.  Sellers,  33  Ala.  265;  Shriner  v. 
Craft,  166  Ala.  146,  51  So.  884,  886,  cited 
in  note  in  34  L.  R.  A.  40,  44. 

An  agreement  to  accept  a  part  of  a  debt 
for  the  w'hole  is  without  consideration, 
and  void.  Holloway  v.  Talbot,  70  Ala. 
389;    Pearson  v.   Thomason,   15    Ala.    700. 

A  promise  of  one  owing  a  debt  to  make 


a  payment  thereon  would  be  no  consider- 
ation for  a  promise  of  the  creditor  to  pay 
a  debt  of  the  promisor  to  a  third  person. 
Byrd  r.  Hickman,  52  So.  426,  167  Ala.  351. 
A  promise  by  a  creditor,  in  considera- 
tion of  the  execution  of  a  note  by  his 
debtor  for  a  debt  already  due,  to  supply 
him  with  goods  in  future,  is  without  con- 
sideration. Overdeer  v.  Wiley,  30  Ala. 
709,  cited  in  note  in  34  L.  R.  A.  33. 

§  48  (3)  Performance  of  Official  Duty. 

Generally,  a  promise  of  a  reward  to  a 
public  officer  for  increased  vigilance  in 
his  line  of  duty  is  not  valid,  but  this  rule 
does  not  apply  to  a  promised  reward 
claimed  by  a  police  officer  of  another 
state  for  arresting  a  fugitive  to  that  state, 
it  not  appearing  that  it  was  part  of  his 
duty  to  arrest  fugitives  from  abroad. 
Morrell  v.   Quarles,  35  Ala.  544. 

§  49.  Moral  Obligation. 

A  moral  obligation  to  pay  money,  or  to 
perform  a  duty,  is  a  good  consideration 
for  a  promise  to  do  so,  when  there  was 
originally  an  obligation  to  pay  the  money, 
or  to  do  the  duty,  which  was  enforceable 
at  law  but  for  the  interference  of  some 
rule  of  law.  A  mere  moral  obligation  is 
not  sufficient — there  must  have  been  a 
valuable  consideration  creating  a  pre-ex- 
isting duty  or  obligation,  barred  by  some 
positive  rule  of  law.  Grimball  v.  Mastin, 
77  Ala.  553,  561,  citing  Vance  v.  Wells  & 
Co.,  6  Ala.  737;  Turlington  v.  Slaughter, 
54  Ala.  195;  Wolff e  v.  Eberlein,  74  Ala. 
99;  Agee  v.  Steele,  8  Ala.  948,  950.  See, 
also,  Barron  v.  Vandvert,  13  Ala.  232,  239; 
Perkins  v.  Mayfield,  5  Port.  182,  186.  See 
note  in  53  L.  R.  A.  369. 

"Ratification  is  in  the  nature  of  an 
agreement,  which  must  be  supported  by 
an  adequate  consideration.  A  previous 
express  promise,  which  creates  a  moral 
obligation,  and  which  could  have  been 
enforced  by  action,  but  for  some  positive 
rule  of  law,  or  have  been  made  available 
in  a  defense,  may  constitute  a  sufficient 
consideration;  but  w'hen  the  original  act 
or  contract  is  void  because  prohibited  by 
law  it  can  not  be  regarded  as  a  sufficient 
consideration  to  support  a  ratification.  In 
such  case,  there  must  be  some  new  con- 
sideration, which  is  wanting  in  this  case. 
Vance  v.  Wells  &  Co.,  6  Ala.  737;  1  Pars. 
Cont.  465;  Doss  v,  Peterson,  82  Ala.  253, 
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2  So.  644."  Union  Nat.  Bank  v.  Hartwell, 
84  Ala.  379,  4  So.  156,  158,  cited  in  note  in 
53  L.  R.  A.  361,  368. 

A  moral  consideration,  growing  out  of 
a  past  legal  or  equitable  obligation,  barred 
of  enforcement,  will  support  an  action  on 
a  subsequent  express  promise,  as  in  case 
of  an  express  promise  to  repay  moneys 
paid  by  mistake  as  payments  claimed  as 
credits  on  a  debt,  and  not  allowed  when 
judgment  was  recovered  thereon.  Turl- 
ington V.  Slaughter,  54  Ala.  195,  cited  in 
note  in  53  L.  R.  A.  361,  365. 

The  satisfaction  of  a  judgment  by  a 
third  person,  if  sanctioned  and  adopted 
by  the  defendant,  will  ordinarily  support 
a  promise  to  refund.  In  such  case,  the 
fact  of  ratification  warrants  the  implica- 
tion of  a  previous  request.  Kenan  r. 
Holloway,  16  Ala.  53,  cited  in  note  in  53 
L.  R.  A.  354,  372. 

If  a  stranger  without  obligation  ex- 
pends his  own  funds  in  maintaining  an 
orphan  child,  who  meanwhile  becomes  en- 
titled to  a  large  estate,  out  of  which  no 
allowance  for  her  maintenance  or  educa- 
tion is  applied  for  or  made,  this  is  a  suf- 
ficient consideration  to  support  an  ex- 
press promise  on  her  part,  after  coming 
of  age,  to  repay  him  the  amount  ex- 
pended. Baker  v.  Gregory,  28  Ala.  544, 
cited  in  note  in  53  L.  R.  A.  365. 

A  promise  by  a  sane  person  to  pay 
for  merchandise  furnished  to  himself  and 
family  while  he  was  insane  will  support 
an  action.  Westmoreland  v.  Davis,  1  Ala. 
299. 

A  contract  in  consideration  of  past  co- 
habitation, intended  or  regarded  as  a  rep- 
aration or  indemnity  for  the  wrong  done, 
is  treated  at  common  law  as  founded  on  a 
good  consideration.  Potter  v,  Gracie,  58 
Ala.  303. 

Improvements  by  Squatter  on  Public 
Lands.— A  mere  verbal  promise  to  pay  a 
squatter  for  his  improvements  on  public 
land,  not  made  at  the  request  of  the  prom- 
isor, will  not  sustain  an  action.  Shaw  r. 
Boyd,  1  Stew.  &  P.  83,  cited  in  note  in  53 
L.  R.  A.  374,  376. 

A  note  given  by  a  purchaser  of  a  sub- 
division of  public  lands  as  a  compensation 
to  one  who  previous  to  the  purchase  had 
settled  upon  and  improved  the  same  is 
void  for  want  of  a  consideration.  There 
is  not  even  a  moral  obligation  upon  the 


purchaser    to  pay    the  settler  for    his  im- 
provements.    Duncan  v.  Hall,  9  Ala.  128. 

y%  50.  Natural  Affection.  < 

A  brother-in-law  wrote  to  the  widow  of 
his  brother,  being  sixty  miles  distant,  that, 
if  she  would  come  and  see  him,  he  would 
let  her  have  a  place  to  raise  her  family. 
Shortly  after,  she  removed  to  his*  resi- 
dence, and  he  for  two  years  furnished 
her  with  a  comfortable  residence,  and 
then  required  her  to  give  it  up.  Held, 
that  the  promise  was  a  mere  gratuity, 
and  that  an  action  would  not  lie  for  a  vio- 
lation for  it.  Kirksey  v,  Kirksey,  8  Ala. 
131,  See,  also,  Forward  v,  Armstead,  12 
Ala.  124;  Erwin  r.  Erwin,  25  Ala.  236,  241. 

As  to  the  distinction  between  proposi- 
tions, the  acceptance  of  which  amounts  to 
a  valid  contract,  and  proposals  to  render 
a  gratuitous  kindness,  which  are  not  de- 
signed to  create  legal  obligations  upon 
the  parties,  see  Erwin  z\  Ejwin,  25  Ala. 
236,  241.  "     '^ 

§  51.  Executed  Consideration. 

Where  one  party  makes  an  oflFer  de- 
pendent on  some  act  of  the  other  party 
and  the  latter  performs  the  act,  that  is 
a  sufficient  consideration  to  support  the 
contract.  Mott  v.  Jackson,  172  Ala.  448, 
55  So.  528. 

§  52.  Past  Consideration. 

A  consideration  wholly  past  and  exe- 
cuted will  not  sustain  a  promise,  unless 
the  consideration  arose  at  the  instance  of 
the  party  promising.  Shaw  iK  Boyd,  1 
Stew.  &  P.  83;  Thomason  v.  Dill,  30  Ala. 
444,  455.    See  note  in  53  L.  R.  A.  374,  376. 

A  note  given  for  past  services,  for 
which  the  amount  originally  agreed  on 
has  already  been  paid,  is  without  consid- 
eration. Holland  v.  Barnes,  63  Ala.  83, 
cited  in  note  in  26  L.  R.  A.,  N.  S.,  523. 

A  promise  of  payment  by  an  agent, 
subsequent  to  the  contracting  by  him  of 
accounts  which  are  the  debt  of  the  prin- 
cipal, is  void  for  want  of  consideration. 
Anderson  v,  Timberlake,  22  So.  431,  114 
Ala.  377. 
§  53.  Sutement  of  Consideration. 

See,  also,  post,  "Presumptions  and  Bur- 
den of  Proof,"  §  59. 

A  note  payable  in  cotton,  for  value 
received,  under  the  statutes  of  Alabama, 
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imports  of    itself  a  consideration.      Wat- 
kins  V,  Canterberry,  4  Port.  415. 

§  54.  Failure  of  Consideration. 

If  A,  having  purchased  at  execution 
sale  the  equity  of  redemption  of  B  in 
a  tract  of  land  which  B  had  previously  j 
mortgaged  to  C  as  security  for  a  debt, 
agrees  with  B  to  divide  with  him  the 
rents  of  the  land,  so  long  as  he  retains 
the  control  of  it,  in  consideration  that  B 
will  defend  a  bill  of  foreclosure  filed  by 
the  administrator  of  C,  and  furnish  proof 
that  will  reduce  the  debt  of  C  to  one-half 
of  the  amount  claimed,  and,  in  pursuance 
thereof,  B  files  his  answer  to  the  bill,  but 
fails  to  furnish  any  proof  whatever,  and 
a  decree  is  rendered  for  the  full  amount, 
it  is  such  a  failure  of  consideration  on  the 
part  of  B  as  discharges  A  from  his  con- 
tract.    McGehee  v.  Walke,  15  Ala.  183. 

After  a  verdict  for  the  plaintiff,  and  a 
motion  for  a  new  trial,  the  plaintiff  con- 
sented, in  writing,  in  consideration  of  the 
defendant's  giving  his  note  for  the  dam- 
ages, "that  a  new  trial  might  be  granted 
in  said  cause,  without  the  payment  of  any 
costs;  that  the  judgment  rendered  should 
be  set  aside,  and  said  cause  be  placed 
upon  the  docket  for  trial  at  the  next 
term."  Held,  that  a  resistance  to  the 
motion  by  his  attorney,  though  not  at 
his  instance,  amounted  to  a  failure  of 
the  consideration  of  the  note.  Bryant  v. 
Bryant.  35  Ala.  315. 

The  consideration  of  a  note  from  A  to 
B  was  the  transfer  from  B  to  A  of  certain 
notes  and  an  account  against  C,  with  the 
agreement  that,  if  A  could  not  use  such 
claims  in  offset  against  C,  to  whom  he 
was  indebted,  they  were  to  be  returned  to 
B,  and  the  note  given  up.  Held,  that  if 
the  notes  could  not  be  used  in  offset,  and 
were  returned  or  tendered  in  return,  an 
action  on  the  note  could  not  be  main- 
tained.    Simonton  v.  Steele,  1  Ala.  357. 

Plaintiff  in  a  suit  against  L  garnished 
S,  who  admitted  an  indebtedness  to  L  of 
an  amount  larger  than  plaintiffs  claim. 
Defendant  claimed  that  he  had  a  transfer 
of  part  of  said  indebtedness,  and  in  order 
to  avoid  further  litigation,  and  save  de- 
fendant the  expense  of  proving  his  claim 
under  the  transfer,  notes  of  S  for  an 
amount  exceeding  his  indebtedness  both 
to  plaintiff  and  defendant  were  deposited 


by  L  with  defendant,  with  the  under- 
standing that  defendant  should  pay  plain- 
tiff his  claim  when  the  notes  were 
collected,  and  that  the  garnishment  pro- 
ceedings should  be  discontinued.  Held, 
that  the  prosecution  of  the  garnishment 
proceedings  to  judgment  worked  a  total 
failure  of  the  consideration  for  defend- 
ant's promise.  White  v.  White,  107  Ala. 
417,  18  So.  3. 

Effect  of  Act  of  Third  Party.— The  con- 
sideration of  a  note  given  for  an  assign- 
ment of  an  undivided  interest  in  a  con- 
tract to  carry  the  United  States  mail  does 
not  fail  merely  because  the  owner  of  the 
other  undivided  interest  appropriated  the 
entire  proceeds  of  the  contract  to  his  own 
use.      Blackman  v.  Dowling,    63  Ala.  304. 

§  55.  Effect  of  Want  or  Failure  of  Con- 
sideration. 

§  56. In  General 

Where  Failure  Docs  Not  Bar  Recovery. 

— Where  defendant,  in  consideration  of 
money  placed  in  his  hands  by  a  third 
person,  promises  plaintiff  to  pay  him  a 
debt  which  such  third  person  owes  him, 
and  induces  plaintiff  to  delay  its  collection 
for  several  years,  he  can  not  afterwards 
resist  recovery  on  the  ground  of  the  fail- 
ure of  the  fund  which  was  the  consider- 
ation of  the  promise.  McKenzie  v.  Jack- 
son, 4  Ala.  230. 

Discharge  of  Mortgage  by  Agreement 
— Failure  to  Perform. — Where  a  mort- 
gage of  personal  property  is  discharged 
by  a  subsequent  verbal  contract  that  the 
mortgagor  will  do  certain  things  in  con- 
sideration of  the  discharge,  the  failure  to 
perform  the  contract  does  not  affect  the 
discharge.     Acker  v.  Bender,  33  Ala.  230. 

§  67.  Partial  Want,  or  Failure. 

In  an  action  on  a  note  the  maker  may 
show  that  it  was  given  as  rent  for  a  ferry 
and  certain  adjoining  lands  for  a  certain 
period,  and  that  afterwards  the  county 
court  awarded  the  ferry  to  a  third  per- 
son, there  being  a  failure  of  consideration 
to  the  extent  of  the  value  of  the  lease  of 
the  ferry.  Evans  v.  Murphy,  1  Stew.  & 
P.  226. 

§   58.   Evidence    as    to    Consideration    or 
Failure  Thereof. 

§   59.  Presumptions  and  Burden  of 

Proof. 

Every  writing,  which  is  the  foundation 
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of  an  action,  is  evidence  of  the  debt  or 
duty  for  which  it  was  given,  and  the  writ- 
ing is  also  prima  facie  evidence  of  con- 
sideration until  that  fact  is  disputed  by 
the  pleadings,  or  contradicted  by  proof. 
Click  V.  M'Afee,  7  Port.  62;  Chamberlain 
V.  Darrington,  4  Port.  515;  Watkins  v, 
Canterberry,  4  Port.  415;  Holman  v.  Bank, 
12  Ala.  369,  413,  citing  Phillips  v.  Scog- 
gins,  1  Stew.  &  P.  28;  Young  v.  Foster,  7 
Port.  420. 

The  fact  that  parties  deliberately,  and 
with  full  knowledge  of  its  contents,  vol- 
untarily executed  a  writing  declaring  a 
particular  consideration,  raises  a  presump- 
tion that  the  consideration  therein  recited 
is  the  true  one,  and  such  presumption  is 
increased  in  strength  by  an  unreasonably 
long  acquiescence  by  such  parties.  Blum 
V.  Mitchell,  59  Ala.  535. 

Contract  Offered  as  Defense.— A  writ- 
ten contract  under  seal,  oflFered  in  de- 
fense, not  being  the  "foundation  of  the 
suit,"  does  not  (Code,  2278)  import  a 
consideration.  Keep  v,  Kelly,  29  Ala. 
322. 

§  eo. Admissibility. 

The  question  being  whether  or  not  the 
compromise  of  a  controversy  relating  to 
a  will  was  a  good  consideration  for  a 
contract,  proof  of  the  condition  of  the 
property  of  the  legatees,  and  of  any  facts 
going  to  show  the  will  to  be  just  and  rea- 
sonable, is  admissible.    Allen  v.  Prater,  35 

Ala.  169. 

Partial  Failure.— A  made  notes  to  B  in 
consideration  of  the  transfer  of  certain 
judgments.  Afterwards  B  collected  some 
of  the  judgments,  retained  the  money,  and 
then  transferred  the  notes  to  C.  Held, 
that  A  might  show  that  collection,  by 
way  of  partial  failure  of  consideration,  m 
a  suit  by  C  against  him.  Harper  v,  Co- 
lumbus Factory,  35  Ala.  127. 

Partial  Want— Where  a  part  of  the 
consideration  of  the  contract  declared  on 
was  the  abandonment  of  a  contemplated 
suit  against  the  defendant,  as  executor  of 
his  father,  to  set  aside  the  probate  of  the 
will,  and  to  obtain  a  distributive  share  of 
the  estate,  a  receipt  previously  given  by 
the  distributee  to  the  defendant  in  full  of 
all  his  rights  and  interests  in  the  estate, 
and  releasing  both  the  executor  and  the 
estate  from  all  claims  and  demands, 
though    it    may    be    ineffectual    as    a    re- 


lease, is  admissible  to  prove  a  partial 
want  of  consideration.  Adams  v,  Adams, 
29  Ala.  433. 

Evidence  Held  Immaterial.— Defendant, 
in  consideration  of  the  relinquishment  of 
a  lease  by  plaintiff,   obligated  himself   to 
pay    a   certain    sum.      By    the    relinquish- 
ment   plaintiff  gave    up  all  his    right  and 
claim    to   the   premises   "that    I    have    by 
virtue   of  a    five-years  lease,"  etc.     In  an 
action     to    recover     from    defendant    the 
amount    he   agreed    to   pay,    the    evidence 
showed   that   the   owner   of  the   premises 
wished    to  sell,    and  could    not  do    so  on 
account  of  the  lease,  and  that  defendant 
acted  as  his  agent,  or  as  agent  of  the  ex- 
pected   purchaser,    in    securing    the    relin- 
quishment.    Held,  that  the  validity  of  the 
lease,  the  time  it  had  to  run,  or  whether 
the  relinquishment  vested  any  interest  in 
defendant,  are  immaterial  questions,  since 
the  obligation  was  given  in  consideration 
of  the   relinquishment,   to  make   way   for 
the  sale  without   regard  to  the  character 
of  the  lease.     Dexter  v,  Ohlander,  &9  Ala. 
262,  7  So.  115. 

§  61. Questions  for  Jury. 

What  is  done  in  performing  a  contract 
for  services  would  be  competent  evideiice 
to  show  the  contemplated  consideration 
of  a  party's  promise  to  pay  therefor,  but 
it  is  not  conclusive,  and  it  is  for  the  jury 
or  the  court  trying  the  facts  to  draw  the 
proper  inference  from  the  evidence.  Bush 
V.  Russell  (Ala.),  61  So.  373. 


(E)  VALIDITY  OF  ASSENT. 
§   62.   Physical   or    Mental    Condition   of 
Party. 

A  contract  made  by  a  man  of  fair  un- 
derstanding would  not  be  set  aside  merely 
because  it  was  a  rash,  improvident,  or  hard 
bargain;  yet,  if  made  with  a  person  of 
imbecile  mind,  the  inference  is  that  it  was 
obtained  by  circumlocution  or  undue 
influence,  so  as  to  throw  upon  the  other 
party  the  onus  of  showing  its  fairness. 
Juzan  V.  Toulmin,  9  Ala.  662,  cited  in  note 
in  28  L.  R.  A.,  N.  S.,  797. 

A  legal  capacity  to  make  any  contract 
is  a  capacity  to  make  all  contracts;  hence, 
in  an  action  on  a  note  made  by  defen-d- 
ant,  it  is  not  error  to  refuse  to  charge 
that,  if  defendant's  mind  was  naturally 
I  weak  and  at  the  time  the  note  was  made 
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had  been  so  much  weakened  and  de- 
stroyed as  to  render  defendant  incapable 
of  making  "such  a  cotitract/'  in  that 
event  the  note  was  void.  Hale  v.  Brown, 
11  Ala.  87. 

Effect     of      Temporary     Incapacity. — 

Where  the  mental  incapacity  to  contract 
is  merely  temporary,  as  when  the  party  is 
under  the  influence  of  opiates  or  intox- 
icants, the  contract  is  merely  voidable, 
and  hence  may  be  ratified  or  disaffirmed 
on  the  cessation  of  the  temporary  inca- 
pacity. Birmingham  R.,  etc.,  Co.  v.  Hin- 
ton,  158  Ala.  470,  48  So.  546;  Kelly  v. 
Louisville,  etc.,  R.  Co.,  154  Ala.  573,  45  So. 
906,  907;  Wright  v.  Waller,  127  Ala.  557, 
29  So.  57;  Oakley  v,  Shelley,  129  Ala.  467, 
29  So.  385.  See  notes  in  54  L.  R.  A.  440. 
Drunkenness. — The  drunkenness  of  a 
party  to  a  contract,  if  he  was  thereby  ren- 
dered incapable  of  exercising  judgment 
and  understanding  the  proposed  agree- 
ment, makes  the  contract  voidable  but  not 
void.    Snead  v.  Scott  (Ala.),  62  So.  36. 

"The  drunkenness  of  a  party  at  the 
time  of  making  a  contract  may  render  the 
contract  voidable,  but  it  does  not  render 
it  void.  Birmingham  R.,  etc.,  Co.  v.  Hin- 
ton,  158  Ala.  470,  48  So.  546;  Oakley  v. 
Shelley,  129  Ala.  467,  29  So.  385;  Wright 
V.  Waller,  127  Ala.  557,  29  So.  57,  54  L.  R. 
A.  440.  To  render  it  voidable  it  must  be 
made  to  appear  that  the  party  was  intox- 
icated to  such  a  degree  that  he  was  'in- 
capable of  exercising  judgment,  under- 
standing the  proposed  engagement,  and 
of  knowing  what  he  was  about  when  he 
entered  into  the  contract  sought  to  be 
avoided.'  Wright  v.  Waller,  supra.  Of 
course  w^here  drunkenness  is  superin- 
duced by  the  other  party,  with  fraudulent 
intent,  a  less  degree  of  incapacity  may 
suffice  to  avoid  the  contract."  Snead  v. 
Scott  (Ala.),  62  So.  36,  39. 

§  63.  Mistake. 

Signing  in  Ignorance  of  Contents. — It 
is  well  settled  that  when  a  party  having 
capacity  to  read  an  instrument  signs  it 
without  reading  it,  and  without  request- 
ing it  to  be  read  to  him,  and  no  device  is 
used  to  put  him  off  his  guard,  he  is  bound 
by  it.  Swift  v.  Fitzhugh,  9  Port.  39; 
Campbell  v.  Larmore,  84  Ala.  499,  4  So. 
593;  Lester  v.  Walker,  172  Ala.  104,  55  So. 
619;  Burroughs  v.  Pacific  Guano  Co.,  81 
Ala.  255,  1  So.  212;  Alosi  v,  Birmingham 


Waterworks  Co.,  1  Ala.  App.  630,  55  So. 
1029;  Birmingham  R.,  etc.,  Co.  v,  Jordan, 
170  Ala.  530,  54So.  280;  Prestwoodz/.  Carl- 
ton, 162  Ala.  327,  50  So.  254;  Terry  v. 
Mutual  Life  Ins.  Co.,  116  Ala.  242,  22  So. 
532;  Bates  v.  Harte,  124  Ala.  427,  26  So. 
898,  900;  Beck,  etc..  Lithographing  Co.  v. 
Houppert,  104  Ala.  503,  16  So.  522. 

"The  same  rule  would  apply  to  one  who 
can  not  read,  if  he  neglects  to  have  it 
read,  or  to  inquire  as  to  its  contents.  In 
such  case,  ignorance  of  the  contents  is 
attributable  to  the  party's  own  negligence. 
Goetter.  etc.,  Co.  v.  Pickett,  61  Ala.  387; 
Pac'fic  Gupr.o  Co.  r.  Anglin,  82  Ala.  492, 
1  So.  8.52;  Watts  v.  Burnett,  56  Ala.  340; 
Cannon  v,  Lindsey,  85  Ala.  198.  3  So.  676; 
Jones  V.  Cincinnati,  etc.,  R.  Co.,  89  Ala. 
376,  8  So.  61;  Sheldon  r.  Carter,  90  Ala. 
380,  8  So.  63.  In  these  cases  it  was  held 
that  the  ignorance  of  the  party  was  at- 
tributable to  his  negligence  in  not  reading 
the  instruments,  or  in  not  making  proper 
inquiry  of  its  contents,  and  where  there  is 
an  absence  of  fraud,  deceit,  or  misrepre- 
sentation." Beck,  etc.,  Lithographing  Co. 
V.  Houppert,  104  Ala.  503,  16  So.  522.  See, 
to  same  effect.  Bates  v.  Harte,  124  Ala. 
427.  26  So.  898,  900. 

Mutual  Mistake. — Where  a  seller  of 
bank  stock  and  the  buyer  did  not  mutu- 
ally agree  as  to  whether  the  bank's  origi- 
nal issue  or  subsequent  issue  of  stock  was 
the  stock  to  be  sold,  there  was  no  con- 
tract for  want  of  mutual  assent.  Feore  v. 
Avent,  4  Ala.  App.  551,  58  So.  727. 

A  contract  of  sale  made  by  an  agent 
after  the  revocation  of  his  authority  by 
the  death  of  his  principal  will  be  re- 
scinded in  equity  at  the  instance  of  the 
purchaser,  when  both  parties  acted  in 
ignorance  of  the  principal's  death. 
Scruggs  V.  Driver,  31  Ala.  274. 

Mistake  Not  Affecting  Validity  of 
Promise. — If  the  parties  to  a  pending  suit, 
under  the  mistaken  impression  tha,t  the 
costs  have  been  adjudged  against  the  de- 
fendant, enter  into  a  verbal  contract,  "by 
which  plaintiff  agrees  to  pay  the  costs  tn 
the  first  instance,  and  defendant  promises 
to  repay  them,  and  also  the  note  on  which 
the  suit  is  founded,  and  which  he  admits 
to  be  just,  in  good  accounts  due  the  1st 
day  of  January  next  thereafter,  the  prom- 
ise is  binding,  and  its  validity  is  not  af- 
fected by  the  mistake.  Eastman  v.  Hobbs, 
26  Ala.  741. 
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§  64.  Fraud  and  Misrepresentation. 
§  64  (1)  In  General 

One  who  is  negotiating  a  trade  must 
not  recklessly  or  innocently  assert  as  a 
fact  that  which  is  untrue,  if  such  asserted 
fact  be  an  inducement  to  the  other  party 
to  enter  into  the  contract,  as  it  is  a  fraud 
to  affirm  as  true  that  which  is  untrue, 
though  not  known  to  be  so.  Prestwood 
V.  Carlton,  162  Ala.  327.  50  So.  254;  Juzan 
V,  Toulmin,  9  Ala.  662. 

A  contract  tainted  with  fraud,  is  not 
binding  on  the  party  innocent  of  the 
fraud.  Alexander  v.  Dennis,  9  Port.  174, 
cited  in  note  in  35  L.  R.  A.  424. 

Where  there  is  a  peculiar  relation  of  a 
confidential  and  fiduciary  character,  which 
gives  to  one  of  the  parties  an  undue  ad- 
vantage over  the  other,  the  law  requires 
the  utmost  degree  of  good  faith  in  all 
transactions  between  them.  Conse- 
quently,, any  misrepresentation  or  conceal- 
ment of  a  material  fact,  or  just  suspicion 
of  artifice  or  undue  influence,  will  induce 
the  interposition  of  equity,  and  the  vaca- 
tion of  any  transaction  between  the  par- 
lies under  such  circumstances.  Juzan  v, 
Toulmin,  9  Ala.  662. 

A  contract  will  be  rescinded,  upon  proof 
that  the  complainant,  who  was  in  embar- 
rassed circumstances  (his  property  levied 
on,  and  about  to  be  sold  under  execution), 
sold  his  farm  to  defendant,  received  part 
of  the  price  in  cash,  and  for  the  residue 
accepted  a  deed  from  defendant  to  a 
tract  of  land  lying  in  Georgia,  which  com- 
plainant had  never  seen,  and  which  was 
not  worth  more  than  one-half  the  amount 
at  which  it  was  estimated  in  the  transac- 
tion.   Lester  v.  Mahan,  25  Ala.  445. 

The  bill  averred  that  the  complainant 
was  destitute,  without  home  or  friends, 
ignorant  of  reading  and  writing,  and  unfit 
from  age  and  mental  and  physical  weak- 
ness to  conduct  business;  that  the  defend- 
ant, knowing  the  above  facts,  represented 
to  her  that  her  agents  and  attorneys  would 
defraud  her  of  all  she  could  gain  in  a 
pending  suit,  misrepresented  to  her  the 
value  of  her  interest  therein,  and,  without 
allowing  her  time  to  consult  her  attorneys 
induced  her  to  sign  an  agreement,  which 
she  supposed  released  only  a  part  of  her 
interest  in  the  subject  of  controversy,  but 
which,  in  fact,  released  the  whole,  and  for 


a  price  grossly  inadequate.  Held,  that  the 
bill  showed  both  fraud  and  injury.  Martin 
V,  Martin,  35  Ala.  560. 

Where  one  sells  property  for  paper 
which  is  represented  to  be  good,  but 
which  is  worthless,  and  known  to  be  so 
by  the  holder;  the  injured  party  may  treat 
the  contract  as  a  nullity,  and  bring  trover 
for  the  property,  or  an  action  of  deceit — 
when  the  measure  of  damages  will  be  the 
injury  sustained  in  consequence  of  the 
fraud.  Alexander  v,  Dennis,  9  Port.  174, 
cited  in  note  in  35  L.  R.  A.  424. 

Waiver  of  Right  Not  Shown.— When  a 
party,  by  fraud,  obtains  possession  of 
property  under  a  contract  which  he  had 
not  complied  with  on  his  part,  an  offer,  by 
the  defrauded  party,  to  make  a  new  con- 
tract, which  is  not  acceded  to,  is  not  a 
waiver  of  any  right  he  had  against  the 
other  for  the  fraud  practiced.  Adams  v. 
Shelby,  10  Ala.  478. 

Representations  Not  Included  in  Con- 
tract. — The  making  of  false  and  fraudu- 
lent representations  to  induce,  and  induc- 
ing a  contract,  may  be  interposed  to  an 
action  on  the  contract,  though  the  con- 
tract does  not  include  or  refer  to  the  rep- 
resentations. Watson  V.  Kirby,  23  So.  61^ 
116  Ala.  557. 

§  64  (2)  Materiality  of  Representation. 

Misrepresentation,  to  amount  to  fraud 
authorizing  equity  to  rescind  a  contract, 
must  relate  to  a  fact  material  to  the  inter- 
ests of  the  other  party,  and  must  be  a 
representation  as  to  the  subject  matter 
which  if  true  would  add  substantially  to 
the  value  or  promise  of  that  subject  mat- 
ter. Crooker  v.  White,  162  Ala.  476,  50  So. 
227;  Eastman  v.  Hobbs,  26  Ala.  741.  See 
Juzan  V.  Toulmin,  9  Ala.  662. 

Fraud  Not  Affecting  Executioa— In  an 
action  on  a  note  defendant  pleaded  that 
the  note  was  given  for  a  warranty  deed  of 
land,  and  that  there  was  a  breach  of  the 
warranty,  to  which  plaintiff  replied  that 
the  deed  of  warranty  was  fraudulently  ob- 
tained by  defendant  by  his  representing 
that  he  would  not  use  the  covenants 
against  plaintiff.  Held,  that  the  only 
fraud  which  can  be  set  up  at  law  to  avoid 
the  operation  of  a  sealed  instrument  is 
that  which  goes  to  its  execution,  and  that, 
therefore,  the  reply  was  bad.  Holley  v. 
Younge,  27  Ala.  203. 


Digitized  by 


Google 


312 


Contracts 


§§  64  (3).64  (5) 


§  64  (3)  Intent  to  Deceive. 

"In  the  case  of  the  Georgia  Home  Ins. 
Co.  V.  Warten,  113  Ala.  479,  22  So.  288,  it 
was  said  by  this  court:  *lt  is  not  every 
representation,  untrue  in  itself,  made  in 
the  course  of  negotiations  leading  to  a 
contract,  which  will  justify  or  authorize 
a  rescission  of  the  contract.  As  a  gen- 
eral rule,  it  has  long  been  the  doctrine 
prevailing  in  this  court  that  the  misrepre- 
sentation of  material  facts,  on  which  the 
party  acting  relies,  and  has  the  right  to 
rely,  whether  made  willfully  and  inten- 
tionally or  innocently  from  ignorance,  in- 
advertence, or  mistake,  will  avoid  a  con- 
tract it  may  have  induced.  Citing  Juzan 
V.  Toulmin,  9  Ala.  662;  Munoe  v,  Pritchett, 
16  Ala.  785;  Pritchett  v.  Munroe,  22  Ala. 
501;  Davis,  etc.,  Co.  v.  Betz,  66  Ala.  206; 
Rivers  v.  Dubose,  10  Ala.  475;  Townsend 
V,  Cowles,  31  Ala.  428.'"  Rutter  v,  Han- 
over Fire  Ins.  Co.,  138  Ala.  202,  35  So. 
33,  37. 

Limitation  of  Rule. — It  seems  that  the 
enforcement  of  a  contract  may  be  pre- 
vented by  showing  a  fraud  on  the  part  of 
him  who  seeks  to  derive  a  benefit  from  it 
unless  the  fraud  has  been  assented  to  or 
acquiesced  in;  but  a  party  can  not  avoid 
a  security  which  he  has  given  for  a  debt 
clearly  due  because  he  was  induced  to 
give  it  by  the  false  representations  of  the 
creditor,  made  in  ignorance  of  the  facts, 
rather  than  from  a  settled  purpose  to  de- 
ceive.    Langdon  v.  Roane,  6  Ala.  518. 

§  64   (4)   Representations  as  to   Contents 
of  Writing. 

A  written  contract  may  be  rescinded  for 
fraudulent  representations  as  to  the  con- 
tents of  the  instrument,  though  complain- 
ant relied  on  such  representations  without 
reading  the    document.     Capital   Security 
Co.   V.   Holland,   6   Ala.   App.   147,   60   So. 
495;  Capital  Security  Co.  v,  Davis,  6  Ala. 
App.  677,  60  So,  498;  Burroughs  v.  Pacific 
Guano  Co.,  81  Ala.  255,  1  So.  212;  Prest- 
wood  V,  Carlton,  162  Ala.  327,  50  So.  254; 
Bates  r.  Harte,  124  Ala.  427,  26  So.  898, 
900;   Terry  v.   Mutual   Life   Ins.   Co.,   116 
Ala.  242,  22  So.  532,  533;  Beck,  etc..  Litho- 
graphing Co.  V,  Houppert,  104  Ala.  503, 16 
So.    522;   Johnson   v.   Cook,   73   Ala.   537; 
Foster  v,  Johnson,  70  Ala.  249;  Davis  v. 
Snider,  70  Ala.  315;  Kinney  v,  Ensmehger, 
87   Ala.  340,  6  So.  72. 
A  contract  executed  by  one  in  reliance 


upon  false  representations  as  to  its  con- 
tents is  void  in  toto  at  his  election, 
though  he  neglected  to  read  it,  and  though 
it  recites  that  he  had  read  it.  Moline 
Jewelry  Co.  z\  Crew,  171  Ala.  415,  55  So. 
144. 

Facts  Not  Showing  False  Representa- 
tions. — Defendant  transferred  to  creditors, 
with  other  security,  a  life  insurance  policy, 
and   afterwards,    at    an     interview     with 
them,  agreed  to  transfer  other  property, 
not  including  the  policy,  in  consideration 
of  a   release  in   full,  and   they  said   they 
would   send   the   paper   for   his   execution 
to  their  attorney  in  the  town  where  de- 
fendant lived.     When  the  papers  arrived, 
the  attorney,  who  had  no  connection  with 
the   settlement,  and   knew   nothing  about 
the   papers,   except    what    they   disclosed, 
laid  them  before  the    defendant,     saying 
that  they  were  the  papers  he  had  agreed 
to  sign;  and  he  signed  them,  not  knowing 
that  they  included  a  transfer  of  tl\e  policy, 
but    without    informing    himself    of    their 
contents.      Held,    that   the    facts    did    not 
tend    to   prove    that    the   transfer   of   the 
policy  had  been  obtained  by  false  repre- 
sentations, and  hence  defendant  could  not 
be  heard  to  say  that  he  did  not  know  the 
contents  of  the  instrument  signed.    Terry 
V,   Mutual   Life   Ins.   Co.,  22   So.   532,   116 
Ala.  242. 

Representations  Must  Be  as  to  Facts.— 

False  representations  as  to  the  contents 
of  a  written  contract,  to  be  ground  for 
rescission,  must  have  related  to  facts  as 
distinguished  from  mere  conclusion  or 
opinion.  Capital  Security  Co.  v,  Holland, 
6  Ala.  App.  147,  60  So.  495;  Capital  Secu- 
rity Co.  V.  Davis,  6  Ala.  App.  677,  60  So. 
498. 


§  64  (5)   Reliance  on  Representation. 

Where  the  fraudulent  representations 
alleged  were  of  material  facts  conducive 
to  the  transaction,  the  bill  is  not  defective 
on  the  ground  that  the  representations 
were  not  such  as  complainants  had  a 
right  to  rely  on,  because,  by  the  exercise 
of  diligence,  they  could  have  ascertained 
their  falsity.  Baker  v.  Maxwell,  99  Ala. 
558,  14  So.  468.  See,  also,  Thweatt  v. 
McLeod,  56  Ala.  375,  377;  Juzan  v.  Toul- 
min, 9  Ala.  662;  Munroe  v.  Pritchett,  16- 
Ala.  785. 

While  equity  will  not  permit  fraud  and 
undu**   misrepresentation,   yet   where  par- 
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ties  rely  on  their  judgment,  or  are  not 
unduly  imposed  on  by  others,  it  will  leave 
them  where  they  place  themselves. 
Crooker  v.  White,  162  Ala.  476,  50  So.  227. 

§  64  (6)  Representations  as  to  Future 
Events. 

While  a  mere  unfulfilled  promise  is 
not  ground  for  avoiding  a  contract  made 
upon  the  face  of  such  promise,  a  contract 
induced  by  a  promise  which  the  promisor 
has  no  intention  at  the  time  of  perform- 
ing may  be  rescinded  as  for  fraud.  South- 
ern Loan  &  Trust  Co.  v.  Gissendaner,  4 
Ala.  App.  523,  58  So.  737.  See,  to  same 
effect,  St  Louis,  etc.,  R.  Co.  v,  McCrory, 
2  Ala.  App.  531,  56  So.  822. 

§  64  (7)  Representations  of  Opinion  or 
Law. 

General  Rule. — In  the  absence  of  fraud 
or  of  fiduciary  relations  between  the  par- 
lies, a  contract  is  not  vitiated  by  mere 
misrepresentation  of  a  matter  of  law. 
Beall  V.  McGehee,  57  Ala.  438;  Juzan  v. 
Toulmin,  9  Ala.  662;  Rutter  r.  Hanover 
Fire  Ins.  Co.,  138  Ala.  202,  35  So.  33; 
Townsend  v.  Cowles,  31  .-Xla.  428;  Davis, 
etc.,  Co.  V,  Betz,  66  Ala.  206.  See  note  in 
35  L.  R.  A.  424. 

Illustrations. — Misrepresentations  as  to 
the  legal  construction  to  be  placed  on  a 
contract  for  the  submission  of  the  amount 
of  a  loss  under  a  fire  policy  to  arbitration, 
where  the  parties  were  under  no  relation 
of  trust  and  confidence  to  each  other,  con- 
stituted a  mere  representation  as  to  a 
matter  of  opinion,  which  was  insufficient 
to  vitiate  the  contract.  Rutter  &  Hendrix 
V.  Hanover  Fire  Ins.  Co.,  35  So.  33,  138 
Ala.  202. 

Defendant  and  one  M.  and  O.  purchased 
land,  agreeing  to  pay  one-third  in  cash, 
and  execute  their  notes  for  the  balance, 
payable  in  one  and  two  years.  Plaintiffs 
agreed  to  buy  defendant's  interest,  on  his 
representation  that  to  get  his  title  they 
would  have  to  pay  one-third  of  the  cash 
payment  and  execute  their  separate  notes 
for  one-third  of  the  deferred  payments. 
Plaintiffs  paid  defendant  $100  for  his  in- 
terest, but  afterwards  learned  that  it 
would  be  necessary  for  them  to  execute 
their  joint  notes  with  M.  and  O.  for  the 
deferred  payments,  and  this  M.  and  O. 
declined  to  do,  and  thereby  defeated  the 
purchase.     Held,  in  an  action  to  recover 


the  $100,  that  it  was  error  to  charge  that, 
though  defendant  may  have  stated  facts 
which  showed  that  the  purchase  was 
joint,  and  that  he,  M.,  and  O.  were  re- 
quired to  execute  their  joint  notes,  yet, 
if  he  expressed  the  opinion  that  under  this 
contract  plaintiffs  could  get  his  interest 
by  paying  one-third  cash  and  executing 
their  separate  notes  for  one-third  the  de- 
ferred payment,  and  this  opinion  was 
fraudulently  expressed  with  intent  to  de- 
ceive, that  would  avoid  the  contract, 
since  an  expression  of  opinion,  falsely 
made  with  intent  to  deceive,  even  though 
acted  on,  avoids  a  contract  only  when  the 
parties  deceived  were  justified  in  relying 
on  the  opinion.  Griel  v.  Lomax,  94  Ala. 
641,  10  So.  232,  cited  in  notes  in  35  L.  R. 
A.  426,  37  L.  R.  A.  605. 

Limitation  of  Rule.— Where  any  pe- 
culiar fiduciary  relation  exists  between 
the  parties,  of  which  one  knowingly 
avails  himself  to  mislead  the  others  by  a 
misrepresentation  of  the  legal  effect  of  a 
contract,  or  knowingly  takes  advantage 
of  the  other's  actual  ignorance  of  the  law 
— this  would  amount  to  a  fraud.  Town- 
send  V.  Cowles,  31  Ala.  428. 

§  64  (8)   Suppression  of  Truth. 

To  constitute  a  case  of  suppressio  veri, 
there  must  be  a  suppression  of  facts  which 
one  party  is  under  a  legal  or  equitable 
obligation  to  communicate,  and  in  respect 
to  which  he  can  not  be  innocently  silent 
Juzan  r.  Toulmin,  9  Ala.  662. 

Parties  to  a  pending  suit,  under  the  mis- 
taken impression  that  the  costs  were  ad- 
judged against  defendant,  entered  into  a 
verbal  contract  by  which  plaintiff  agreed 
to  pay  the  costs  in  the  first  instance,  and 
defendant  promised  to  repay  them,  and 
also  to  pay  a  note  on  which  the  suit  was 
founded,  and  which  he  admitted  to  be 
just.  Held  that,  as  the  promise  was  bind- 
ing, and  its  validity  not  affected  by  the 
mistake,  if  the  plaintiff,  on  the  verbal 
agreement  being  afterwards  reduced  to 
writing,  failed  to  inform  the  defendant  of 
the  mistake,  and  conceals  from  him  the 
fact  (which  he  had  himself  discovered, 
and  of  which  he  knew  defendant  was  still 
ignorant)  that  he  had  taken  a  nonsuit, 
this  did  not  amount  to  a  fraud  on  the  de- 
fendant so  as  to  enable  him  to  avoid  the 
written  contract.  Eastman  v.  Hobbs,  2& 
Ala.  741. 
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§  65.   Duress. 

§  65  (1)    In  General 

A  contract  made  under  duress  is  sub- 
ject to  repudiation  or  affirmance,  except 
where  the  duress  was  so  severe  that  the 
person  on  whom  it  was  imposed  was  con- 
verted into  a  mere  automaton,  in  which 
case  the  contract  is  void.  Royal  v.  Goss, 
45  So.  231,  154  Ala.  117. 

§  65  (2)    Suits  and  Threats  to  Sue. 

Threat  of  AtUchmeiit  before  Maturity 
of  Debt. — Threats  of  attaching  a  tenant's 
crop  for  the  payment  of  rent,  made  by  a 
person  who  has  entered  for  the  purpose 
of  collecting  or  securing  the  rent  before 
its  maturity,  and  who  is  accompanied  by 
a  constable,  but  has  no  legal  process,  do 
not  constitute  duress.  Lehman,  Durr  & 
Co.  V.  Shackleford,  50  Ala.  437. 

§  65  (3)    Criminal  Prosecution  or  Threats 
Thereof. 

Every  illegal  restraint  of  a  person's 
liberty  is  duress  of  imprisonment.  And 
where  the  warrant  for  arrest  has  been 
regularly  obtained,  but  on  false  and 
feigned  pretenses,  to  cover  an  illegal 
design,  arrest  under  it  will  be  duress  of 
imprisonment,  and  any  act  produced  by 
it  will  be  void.  Aliter,  if  the  arrest  is 
made  on  a  well-founded  charge.  Hatter 
V,  Greenlee,  1  Port.  222. 

Maltreatment,  while  under  arrest  on  a 
well-founded  charge,  will  invalidate  an 
act  produced  by  such  maltreatment.  Hat- 
ter V,  Greenlee,  1  Port.  222. 

Transactions  with  a  wife,  looking  to  the 
relief  of  a  deceased  husband,  who  is 
harassed  in  mind,  and  in  dread  of  crimi- 
nal prosecution,  from  which  she  suffers 
detriment,  without  deriving  correspond- 
ing benefit,  in  which  she  parts  with  prop- 
erty, without  receiving  an  adequate  valu- 
able consideration,  the  parties  dealing 
with  her  having  knowledge  of  her  dis- 
tressed condition,  will  be  investigated 
vigilantly  by  courts  of  equity,  and  if  there 
be  any  trace  of  undue  influence  from  any 
source,  or  advantage  taken  of  her  con- 
dition, it  will  undo  them.  Holt  v,  Agnew, 
$7  Ala.  360. 

H.,  the  secretary  of  an  insurance  com- 
pany, when  sick  and  in  great  mental  dis- 
tress, confessed  to  his  wife  and  one  of 
his  sureties  that    he    was  a    defaulter  in 


over  $7,000;  whereupon  she,  to  save  the 
good  name  of  the  family,  voluntarily  and 
deliberately  transferred  a  policy  of  insur- 
ance on  his  life  in  payment  of  his  debts. 
She  knew  that  his  creditors  were  acting 
with  the  advice  of  counsel,  but  there  had 
been  no  threat  of  prosecuting  him  crimi- 
nally. Held,  that  equity  would  not  dis- 
turb the  transfer.  Holt  v.  Agnew,  67  Ala. 
360. 

§  66.  Undue  Influence. 

Where  parties  occupy  a  relation  from 
which  an  unusual  degree  of  confidence  or 
aflFection  arises,  the  party  in  whom  such 
confidence  is  reposed  is  held  to  the  utmost 
good  faith.  Boney  v.  Hollingsworth,  23 
Ala.  690;  Kennedy  v,  Kennedy,  2  Ala.  571. 

While  undue  influence  is  a  species  of 
constructive  fraud  which  the  courts  will 
not  undertake  to  define  by  any  fixed 
principles,  its  exercise  may  be  inferred  in 
all  cases  of  confidential,  or  quasi  confi- 
dential relations,  where  the  power  of  the 
person  receiving  a  gift,  or  other  like  bene- 
fit, has  been  so  exercised  over  the  mind 
of  the  donor  as,  by  improper  acts  or  cir- 
cumvention, to  have  induced  him  to  con- 
fer the  benefaction  contrary  to  his  de- 
liberate judgment,  reason  and  discretion. 
Shipman  v,  Furniss,  69  Ala.  555. 

§  67.   Estoppel  and  Ratification. 

What  Constitutes  Ratification.— One 
who,  after  the  discoviery  of  the  fraud  by 
which  he  was  induced  to  enter  into  a  con- 
tract, treats  the  contract  as  in  force,  and 
receives  benefits  therefron>,  can  not  there- 
after disaffirm  it.  Stephenson  v,  Allison, 
26  So.  290,   123  Ala.  439. 

A  person  induced  by  fraudulent  repre- 
sentations to  enter  into  a  contract  who 
continues  to  claim  and  exercise  his  rights 
and  duties  under  the  contract  for  three 
months  after  notice  of  the  falsity  of  such 
representations  waives  his  right  to  re- 
scind, though  his  delay  was  induced  by 
further  false  representations.  Capital 
Security  Co.  v.  Holland,  6  Ala.  App.  147, 
60  So.  495;  Capital  Security  Co.  v,  Davis, 
6  Ala.  App.  677,  60  So.  498. 

Knowledge  of  Facts. — A  contract  in- 
duced by  misrepresentations  can  not  be 
effectually  ratified  until  the  ratifying  party 
has  a  true  knowledge  of  the  facts.  South- 
ern Loan  &  Trust  Co.  v,  Gissendaner,  4 
Ala.  App.  523,  58  So.  737. 
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§  68.   Effect  of  Invalidity. 

Where  a  contract  is  invalid  because  of 
traudulent  representations,  it  is  wholly 
void,  and  no  part  of  it  is  binding  upon 
the  party  defrauded.  J.  A.  Fay  &  Egan 
Co.  V.  Independent  Lumber  Co.  (Ala.), 
59  So.  470,  citing  Burroughs  z\  Pacific 
t^uano  Co.,  81  Ala.  255,  1  So.  212. 

§  69.  Evidence. 

§   69    (1)     Presumptions   and   Burden   of 
Proof. 

Free  and  voluntary  consent  is  essential 
to  every  contract,  and  this  is  generally 
imported  by  the  contract  itself.  Holt  v, 
Agnew,  67  Ala.  360. 

Presumption  Where  Confidential  Re- 
lations  Exist — Where  the  parties  stand 
to  each  other  in  confidential  relations,  the 
contract  does  not  of  itself  import  consent. 
The  burthen  of  proving  the  transaction 
fair  and  just,  and  the  consent  of  him  who 
sustains  the  detriment,  and  is  subject  to 
the  influence,  is  upon  the  party  who  takes 
the  benefit,  and  in  whom  the  trust  was 
reposed.     Holt  v,  Agnew,  67  Ala.  360. 

Presumption  as  to  Effect  of  Fraudulent 
Representations. — One  seekmg  rescission 
of  a  contract  for  fraudulent  representa- 
tions is  presumed  to  have  relied  and  acted 
upon  the  representations,  placing  the  bur- 
den of  showing  the  contrary  upon  the 
other  party.  Batson  v.  Alexander  City 
Bank  (Ala.).  60  So.  313. 

Presumption  Where  Mental  Faculties 
Impaired. — A  note  procured  by  a  servant 
from  the  master  for  past  services  after 
the  master  had  paid  the  servant  the  wages 
originally  agreed  on,  and  while  he  was 
under  the  influence  of  liquor  and  of  en- 
feebled mind,  is  presumed  to  have  been 
obtained  by  fraud.  Holland  v,  Barnes,  53 
Ala.  83,  cited  in  note  in  54  L.  R.  A.  446. 

A  contract  made  by  a  person,  whose 
mental  faculties  have  been  impaired  by 
excessive  drinking,  with  a  common  pros- 
titute, with  whom  he  was  living  in  illicit 
sexual  relations,  and  who  alone  will  bene- 
fit by  the  contract,  will  be  prima  facie 
presumed  to  have  been  procured  by  un- 
due influence.  Shipman  v.  Furniss,  69 
Ala.  555. 
§  69  (9)   AdmissibiUty. 

In  an  action  on  a  written  contract  in 
which  a  plea  of  non  est  factum  was  filed, 
defendant  could  show  that  his  signature 


to  the  alleged  contract  was  procured  by 
a  statement  by  the  other  party  that  he 
wished  the  contract  merely  as  a  memo- 
randum of  the  name  of  a  prospective  pur- 
chaser. McCaskey  Register  Co.  v.  Ben- 
nett, 6  Ala.  App.  185,  60  So.  541. 

Evidence  to  Show  Intoxication  in  Ab- 
sence  of  Evidence  of  Want  of  Capacity. 
— Evidence  that  the  signer  of  a  contract, 
signed  in  the  morning,  seemed  to  be 
drinking  on  the  afternoon,  of  the  same 
day,  and  had  been  drinking  for  about  six 
weeks  preceding,  is  not  competent,  in  the 
absence  of  any  evidence  of  incapacity  at 
the  time  he  made  the  contract.  Snead  v, 
Scott  (Ala.),  62  So.  36. 

§  99  (3)   Weight  and  Sufficiency. 

Degree  of  Proof  as  to  Fraudulent  Rep- 
resentations.— Fraudulent  representations 
justifying  cancellation  of  a  contract  must 
be  established  by  clear  and  convincing 
proof,  and  equity  can  not  grant  relief  on 
a  mere  preponderance  of  evidence;  but 
the  representations  and  the  fact  that  they 
were  false  and  fraudulent  must  be  clearly 
established.  Crooker  v.  White.  50  So.  227, 
162  Ala.  476. 

Want  of  Capacity.— Evidence  that  the 
signer  of  a  contract  "was  drunk"  on  the 
morning  it  was  executed  is  not  sufficient 
to  establish  a  want  of  capacity.  Snead  v. 
Scott   (Ala.),  62  So    36. 

§  70.    Questions  for  Jury. 

The  sufficiency  of  evidence  to  establish 
a  plea  of  fraud  in  the  procurement  of  a 
contract  is  a  question  for  the  jury,  though 
the  great  weight  of  the  evidence  tends  to 
refute  the  plea.  Moline  Jewelry  Co.  v. 
Crew,  171  Ala.  415,  55  So.  144. 

Where  defendant  could  not  read,  and  he 
testified  that  plaintiff,  in  asking  him  to 
sign  a  written  contract,  told  him  that  it 
correctly  stated  the  agreement  made  by 
them,  whereas  the  paper  differed  ma- 
terially from  the  agreement,  it  was  error 
for  the  court  to  direct  a  verdict  for  plain- 
tiff based  on  such  contract.  Bates  v, 
Harte,  26  So.  898,  124  Ala.  427. 

(F)   LEGALITY  OF  OBJECT  AND  OF 
CONSIDERATION. 

§  71.  What  Law  Governs. 

§  71  (1)   In  General 

Place  of  Contract — ^The  validity  of  a 
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contract  is  in  general  to  be  determined  by 
the  law  of  the  place  where  it  is  made.  If 
valid  there,  it  is  valid  everywhere;  but, 
if  invalid  there,  it  can  not  be  enforced  in 
another  state.  Goodman  v.  Munks,  8 
Rort.  84;  Thomas  v.  Dei^raffenreid,  17 
Ala.  602;  Swink  v,  Dechard,  41  Ala.  258; 
Jones  V.  Jones,  18  Ala.  248,  250;  Milner  v. 
Patton,  49  Ala.  423,  430.  See,  also,  Evans 
V.  Kittrell,  33  Ala.  449;  Southern  Exp.  Co. 
V.  Gibbs,  155  Ala.  303,  46  So.  465. 

The  validity  of  a  contract  made  within 
the  territorial  jurisdiction  of  the  confed- 
erate states  during  the  war  must  be  tested 
by  the  constitution  and  laws  of  the  gov- 
ernments de  facto  which  then  existed  in 
that  jurisdiction,  and  not  by  the  constitu- 
tion and  laws  of  the  United  States. 
Scheible  v,  Bacho,  41  Ala.  423.  See,  also, 
post,  "Existing  Laws  as  Part  of  Con- 
tract," §  123. 

Place  of  Performance— A  contract,  as 
to  its  nature,  obligation,  and  validity,  is 
governed  by  the  law  of  the  state  where 
made,  unless  it  is  to  be  performed  in  an- 
other state,  in  which  case  it  will  be  gov- 
erned by  the  law  of  the  place  of  perform- 
ance. Southern  Express  Co.  t\  Gibbs,  46 
5o.  465,  155  Ala.  303;  Hanrick  v.  Andrews, 
0  Port.  9;  Hawley  v.  Bibb,  69  Ala.  52. 

Absence  of  Proof  of  Laws  of  Place  of 
Performance.— Where  a  contract  to  be 
performed  in  Louisiana  is  sued  on  in 
Alabama,  and  there  is  no  proof  of  the 
laws  of  Louisiana,  the  court  will  be  gov- 
erned by  the  statute  of  Alabama  when 
applicable  to  the  facts,  since,  Louisiana 
being  not  of  common  origin  with  Ala- 
bama, the  common  law  can  not  be  ap- 
plied. Allen  V.  Caldwell,  Ward  &  Co.,  42 
So.  855,  149  Ala.  293;  Allen  v.  G.  E.  Pierce 
&"Co.,  42  So.  858,  149  Ala.  677. 
§  71  (2)  Contracts  Immoral  and  against 
Public  Policy. 

It  is  undoubtedly  true  that  a  contract, 
valid  where  made,  is  valid  everywhere; 
but  to  this  rule  there  is  an  universally 
recognized  exception,  that  no  sovereignty 
will  enforce  within  its  jurisdiction  a  con- 
tract offensive  to  its  laws,  violative  of  its 
policy,  or  injurious  to  its  own  interests  of 
those  of  its  own  subjects,  or,  speaking 
more  properly  here,  its  own  citizens. 
Story's  Confl.  Laws,  §  244.  Milner  v.  Pat- 
ton,  49  Ala.  423,  425;  Goodman  v.  Munks, 
8  Port.  84. 


Provisions  in  a  contract  made  in  a  state 
whose  laws  authorize  the  making  of  a 
contract  which  is  obnoxious  to  the  laws 
of  Alabama,  will  be  enforced  here  only 
to  the  extent  that  the  contract  is  lawful 
in  this  state.  Western  Union  Tel.  Co.  v. 
Hill,  163  Ala.  18,  50  So.  248. 

§  72.  Intent  of  Pasties. 

Where  a  contract  is  innocent,  and  in 
carrying  it  out  there  is  a  violation  of  the 
statute,  this  does  not  avoid  the  contract, 
though  the  offender  may  be  punished  for 
a  violation  of  the  law.  Branch  Bank  v. 
Crocheron,  5  Ala.  250. 

By  a  contract  between  a  bank  and  a 
railroad  company,  the  bank  agreed  to  re- 
ceive in  payment  of  all  debts,  and  put  into 
circulation,  such  bonds  or  notes  as  the 
railroad  company  might  lawfully  issue. 
The  bank  accordingly  received  some  of 
the  paper  issued  by  the  railroad  cumpany, 
and  loaned  it  out  in  purchase  of  bills  of 
exchange.  The  railroad's  charter  pro- 
hibited it  from  "emitting  any  notes  or 
bills  for  circulation."  Held,  that  the 
validity  of  the  contract  should  be  de- 
termined by  the  intention  with  which 
it  was  entered  into.  Whetstone  v.  Bank  at 
Montgomery,  9  Ala.  875,  following  Mc- 
Gehee  v.  Powell,  8  Ala.  827,  836.  See 
note  in  12  L.  R.  A.,  N.  S.,  592,  611. 

A  note  for  money  loaned  to  a  company 
engaged  in  manufacturing  goods  in  aid 
of  the  Rebellion  is  void  if  the  lender 
knew  that  the  money  was  borrowed  to 
be  used  in  aid  of  that  illegal  business,  but 
not  if  the  company  was  also  engaged  in 
lawful  manufactures,  and  the  loan  was 
made  generally,  without  intent  or  knowl- 
edge that  it  would  be  used  for  illec:al  pur- 
poses. Oxford  Iron  Co.  v.  Spradley,  51 
Ala.  171. 

Though  the  issuance  of  bills  of  a  less 
denomination  than  three  dollars  was  pro- 
hibited at  the  time  when  a  contract  for 
the  loan  of  the  bills  of  an  unchartered  as- 
sociation was  made,  yet  the  mere  fact 
that  bills  for  less  than  three  dollars  were 
received  does  not  avoid  the  contract.  Mc- 
Gehee  v.  Powell,  8  Ala.  827. 

Effect  of  Knowledge. — Where  a  vendor 
knows  at  the  time  of  a  sale  that  the  pur- 
chaser intends  to  use  the  goods  in  pro- 
viding uniforms  and  clothing  for  soldiers 
engaged  in  the  military  service  of  states 
in  rebellion,  he  can  not  maintain  an  ac- 
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tion  to  recover  for  the  price  of  such 
goods.  Milner  v.  Patton,  49  Ala.  423, 
overruling  Thedford  v.  McClintock,  47 
Ala.  647.     See  note  in  15  L.  R.  A.  835. 

§  73.   Contravention  of  Law  in  General 

"All  agreements  or  contracts,  having 
for  their  object  that  which  is  repugnant 
to  public  justice,  or  violative  of  public 
policy,  or  offensive  to  good  morals,  br 
contrary  to  statutory  provisions,  or  in 
derogation  of  the  principles  of  the  com- 
mon law  relating  to  the  public  peace  oi 
security,  and  injurious  to  the  community, 
are  void;  'and  the  reason  why  the  com- 
mon law  says  such  contracts  are  void,  is 
for  the  public  good.'  "  Robertson  z.  Rob- 
inson, 65  Ala.  610,  614;  Lea  v.  Cassen,  61 
Ala.  312,  315.  See,  also,  Milner  r.  Pat- 
ton,  49  Ala.  423. 

An  agreement  in  violation  of  positive 
law  is  necessarily  contrary  to  that  part  of 
the  public  policy  expressed  in  the  par- 
ticular rule  or  statute  violated.  Georgia 
Fruit  Exch.  v.  Turnipseed  (Ala.),  62  So. 
542. 

Agreements  in  violation  of  positive  law, 
to  which  courts  refuse  recognition  and 
enforcement,  are  those  which  are  ex- 
pressly or  impliedly  prohibited,  either  by 
some  rule  of  the  common  law  or  by  some 
express  statutory  provision.  Georgia 
Fruit  Exch.  r.  Turnipseed  (Ala.),  62  So. 
542. 

Illegal  Act  in  Performing. — A  contract 
valid  in  its  inception  is  not  rendered  il- 
legal by  what  a  party  does  in  performing 
it.     Bush  V,  Russell  (Ala.),  61  So.  373. 

§  74.   Violation  of  Statute. 

§  76. In  General. 

General  Rule.— A  contract  with  refer- 
ence to  matter  prohibited  by  statute  is 
void.  Branch  Bank  v.  Crocheron,  5  Ala. 
250;  Ellis  V.  Batson  (Ala.),  58  So.  193; 
Evans  v.  Kittrell,  33  Ala.  449,  453;  Ensley 
V.  Rollings  worth  &  Co.,  170  Ala.  396,  54 
So.  95;  Saltmarsh  v.  Tuthill,  13  Ala.  390, 
411.  See  note  in  12  L.  R.  A.,  X.  S.,  592, 
595. 

Contracts  prohibited  by  law,  or  the 
making  or  enforcement  of  which  consti- 
tute a  violation  of  a  law  enacted  for  regu- 
lation and  protection,  and  not  merely  for 
revenue  purposes,  are  void  and  unen- 
forceable. Ellis  V.  Batson  (Ala.),  58  So. 
193;  Dudley  v.  Collier,  87  Ala.  431,  6  So. 


304,  305.     See  in  note  in  17  L.  R.  A.,   N. 
S.,  578,  582,  586,  588,  613. 

The  intent  of  the  law  prohibiting  an  act 
determines  whether  a  contract  induced  by 
such  act  is  void,  voidable,  illegal,  or  valid. 
Meridian  Life  Ins.  Co.  v.  Dean  (Ala.),  62 
So.  90,  94.  See,  also,  Saltmarsh  v.  Tut^ 
hill,  13  Ala.  390,  410.  See  note  in  12  L. 
R.  A..   N.   S.,  578,   585,   586,   587. 

"We  must  in  each  case  look  for  the  in- 
tent of  the  law  that  prohibits  the  act 
which  so  entered  into  or  induced  the  con- 
tract. Acts  which  are  made  crime  are 
not  enforceable,  because  the  law  will  not 
make  a  man  commit  a  crime  by  specific 
enforcement;  but  it  does  not  follow,  as  a 
necessary  consequence,  that  the  law  will 
not  enforce  or  give  effect  to  any  contract, 
because  an  act,  made  a  crime,  entered 
into  or  induced  the  contract.  The  crimi- 
nal act  and  the  contract,  in  such  cases, 
may  be  entirely  different  things;  and  the 
consequences  of  doing  the  criminal  act 
may  have  no  effect  whatever  upon  the 
contract  into  which  it  enters,  or  which  it 
induces.  The  result  or  the  effect  it  may 
have  on  the  contract  depends  upon  the 
intent  of  the  law  which  prohibits  the  act 
or  makes  it  a  crime.  If  the  law  be  a 
statute,  the  intent  of  the  lawmaker  is  the 
law.  The  statute  may  in  terms  declare 
such  contract  void,  voidable,  illegal,  or 
valid;  but,  if  not,  it  is  the  subject  of  ju- 
dicial construction  to  ascertain  the  in- 
lent."  Meridian  Life  Ins.  Co.  v.  Dean 
(Ala.).  62  So.  90,  92. 

Instances. — A  broker  who,  as  agent  for 
a  foreign  corporation  which  has  not  com- 
plied with  Act  Feb.  28,  1887,  making  it 
unlawful  for  a  foreign  corporation  to  do 
business  in  the  state  without  first  filing 
in  the  office  of  the  secretary  of  state  a 
statement  in  writing,  designating  at  least 
one  known  place  of  business  in  the  state 
and  an  authorized  agent  thereat,  negoti- 
ates a  loan  from  the  corporation,  can 
not  recover  compensation  for  his  services 
from  the  borrower.  Dudley  v.  Collier,  87 
.\la.  431,  6  So.  304,  followed  and  distin- 
guished in  Collier  v.  Davis,  94  Ala.  456,  10 
So.  86.  See  note  in  12  L.  R.  A.,  N.  S., 
578,  582,  586,  588,  613. 

A  contract  between  a  Chickasaw  In- 
dian who  was  entitled  to  reservation  of 
land  under  the  treaty  of  1832,  and  a  white 
person,  by  which   the   former,   in  consid- 


Digitized  by 


Google 


318 


Contracts 


§§  75-78  (2) 


eration  of  a  sum  of  money  then  paid  in 
part,  agreed  to  sell  his  reservation  to  the 
latter  in  the  event  of  the  treaty  being  so 
modified  as  to  permit  such  sale,  and  in 
case  of  no  such  alteration  to  allow  the 
latter  to  occupy  the  land  for  two  years 
free  of  rent,  is  invalid,  being  contrary  to 
the' policy  of  the  treaty.  Pettit  v.  Pettit, 
32   Ala.  288. 

Effect  of  Subsequent  Repeal  of  Invali- 
dating Statute.— As  to  effect  of  repeal  of 
act  prohibiting  sales  of  fertilizer  without 
inspection,  see  the  title  AGRICULTURE. 

Where  the  contract,  being  in  violation 
of  the  statute,  is  void,  the  subsequent  re- 
peal of  the  statute  will  not  render  it  valid. 
Pacific  Guano  Co.  v.  Dawkins,  57  Ala.  115; 
Woods  &  Co.  V.  Armstrong,  54  Ala.  150, 
cited  in  note  in  12  L.  R.  A.,  N.  S.,  591. 

§  76.  Effect  of  Prohibition  without 

Penalty. 

"Contracts  prohibited  by  a  statute, 
even  when  a  penalty  is  not  imposed  for 
a  violation,  are  void.  McGehee  v.  Lind- 
says 6  Ala.  16."  Ware  v.  Jones,  61  Ala. 
288,  294;  Moog  v.  Espalla,  93  Ala.  503,  9 
So.  596;  Jemison  v.  Birmingham,  etc.,  R. 
Co.,  125  Ala.  378,  28  So.  51;  Western 
Union  Tel.  Co.  v.  Young,  138  Ala.  240,  36 
So.  374;  Robertson  v.  Hays,  83  Ala.  290, 
3  So.  674;  Dudley  v.  Collier,  87  Ala.  431, 
6  So.  304,  305;  General  Elect.  Co.  v.  Fort 
Deposit,  174  Ala.  179,  56  So.  802,  804.  See 
note  in  12  L.  R.  A.,  N.  S.,  578,  582,  586, 
588,  613. 

Test. — Agreements  made  without  com- 
plying with  statutory  conditions  for  con- 
ducting a  business  are  void  if  the  condi- 
tion is  for  the  public  benefit,  but  valid  if 
no  penalty  is  attached  to  the  transaction, 
and  the  condition  is  imposed  merely  for 
administrative  purposes,  such  as  the  con- 
venient collection,  of  revenue.  Alford  v. 
Creagh  (Ala.),  62  So.  254;  Sunflower  Lum- 
ber Co.  V.  Turner  Supply  Co.,  48  So.  510, 
158  Ala.  191. 


§   77. 


Effect  of  Imposition  of  Pen- 


alty. 


The  statutory  imposition  of  a  penalty 
for  doing  an  act  implies  a  prohibition,  and 
a  contract  based  upon  the  performance 
of  such  act  is  void,  although  such  act  is 
not  prohibited  in  terms.  Stanley  v.  Nel- 
son, 28  Ala.  514;  Woods  &  Co.  v.  Arm- 
strong,  54   Ala.   150;  Milton   v.  Haden,   32 


Ala.  30;  Saltmarsh  v.  Tuthill,  13  Ala.  390, 
406;  O'Donnell  r.  Sweeney,  5  Ala.  467,  468; 
Dudley  v.  Collier,  87  Ala.  431,  6  So.  304, 
305;  General  Elect.  Co.  v.  Fort  Deposit, 
174  Ala.  179,  56  So.  802,  804.  See  note  in 
12  L.  R.  A.,  N.  S.,  578,  580,  582,  585,  586, 
591,  596,  606. 

§  78.  Public  Policy  in  General. 

§  78  (1)   In  General. 

There  can  be  no  question  that  a  con- 
tract opposed  to  the  policy  of  the  state 
is  void,  and  will  not  be  enforced  by  a 
court  of  justice.  ^IcGehee  v.  Lindsay,  6 
Ala.  16,  20,  citing  Carrington  v.  Caller,  2 
Stew.  175. 

How  Ascertained. — Public  policy  pro- 
hibiting contracts  may  be  ascertained 
from  the  statute  law.  General  Electric 
Co.  V,  Town  of  Ft.  Deposit,  174  Ala.  179, 

56  So.  802. 

The  public  policy  the  court  is  con- 
cerned with  in  determining  whether  a  con- 
tract is  void  is  that  evidenced  by  the  con- 
stitution, the  statutes,  or  definite  principles 
of  customary  law,  developed  by  the  course 
of  judicial  decision,  and  the  court  should 
not  declare  a  contract  void  on  such 
ground,  except  in  a  case  free  from  doubt 
(quoting  6  Words  &  Phrases,  p.  5813). 
Couch   V.    Hutchinson,    2    Ala*  App.    444, 

57  So.  75. 

"Public  policy"  is  broader  than  the 
mere  terms  of  the  statute  or  statutes,  and 
embraces  their  general  purpose  and  spirit; 
it  is  that  principle  of  law  which  holds 
that  no  person  can  lawfully  do  that 
which  has  a  tendency  to  be  injurious  to 
the  public,  or  against  the  public  good  as 
ascertained  or  measured  by  the  settled 
policy  of  the  state  or  government,  found 
in  its  constitutions,  laws,  and  judicial  de- 
cisions; and  an  executory  contract  be- 
longing to  this  class  will  be  declared 
void,  although  in  the  particular  instance 
no  injury  to  the  public  has  resulted  and 
no  positive  statute  is  violated  (citing 
Words  &  Phrases  pp.  5813-5814).  Geor- 
gia Fruit  Exch.  t/.  Turnipseed  (Ala.),  62 
So.  542. 
§  78  (2)   Particular  Contracts. 

Contracts  Held  Not  Contrary  to  Pub- 
lic Policy. — A  restriction  on  the  transfer 
of  labor  tickets  issued  by  a  corporation 
is  not  contrary  to  public  policy.  Tabler 
V.  Sheffield  Land,  Iron  &  Coal  Co.,  79  Ala. 
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377,  cited  in  note  in  21   L.  R.  A.,  N.  S.. 
597. 

H.  desiring  to  rent  a  store  for  the 
year,  obtains  from  B.  &  S.,  the  respective 
owners  of  two,  the  refusal  of  them,  at  the 
prices  fixed  upon  each,  viz:  B*s  at  $1,500, 
and  S's  at  $1,200;  McK.  &  Bro.  desiring 
also  to  rent  one  of  the  same  stores,  apply 
to  B.  &  S.  respectively,  for  that  purpose, 
each  of  whom  informs  them  of  his 
promise  to  H.,  and  declines  renting  to 
them;  McK.  &  Bro.  then  call  upon  H., 
who  consents  to  waive,  in  their  favor,  the 
privilege  accorded  to  him  by  S.,  on  the 
condition,  that  they  will  pay  him,  §  150, 
it  being  one-half  the  difference  between 
the  prices  of  the  two  stores,  to  which 
they  agree.  H.  thereupon  rents,  and  oc- 
cupies for  the  year,  the  store  of  B.,  and 
McK.  &  Bro.  rent,  and  occupy  for  the 
same  term,  the  store  of  S.  Held,  that  the 
contract  is  not  void  as  opposed  to  public 
policy.  McKeen  &  Bro.  v,  Harwood,  15 
Ala.  792. 

A  plea  in  an  action  on  contract,  which 
alleges  that  plaintiff  breached  the  con- 
tract sued  on,  in  that  he  disregarded  the 
stipulation  binding  him  to  have  the  work 
called  for  in  the  contract  done  by  union 
labor  and  employed  nonunion  laborers  to 
do  the  work,  is  not  demurrable  on  the 
ground  that  the  stipulation  is  void  as 
against  public  policy;  it  not  appearing 
that  union  laborers  are  not  preferable  on 
account  of  superior  skill,  for  the  services 
of  which  the  parties  might  contract. 
Birmingham  Paint  &  Roofing  Co.  v, 
Crampton  &  Tharpe   (.\la.),  39  So.  1020. 

A  contract  for  the  sale  of  an  agency 
contract  whereby  a  party  acquires,  sub- 
ject to  conditions,  the  privilege  of  selling 
patent  churns,  made  under  designated  let- 
ters patent,  and  the  power  to  sell  on  com- 
mission to  others  similar  privileges,  and 
designated  classes  of  agencies  under  the 
patent  in  territory  not  previously  appro- 
priated, is  not  invalid  as  contrary  to  pub- 
lic policy,  in  the  absence  of  any  sugges- 
tion that  the  patented  article  is  without 
merit.  Couch  v,  Hutchinson,  2  Ala.  App. 
444,  57  So.  75. 

Contract  Held  Invalid.— Where  the  pro- 
bate court  hires  out  a  convict  without  any 
order  or  authority  of  the  commissioners' 
court  which  alone  has  power  to  authorize 
the  hiring,  the  act  is  illegal,  and  the  con- 


tract to  pay  for  the  convict's  services  is 
void,  as  against  public  policy.  State  v. 
Metcalfe,  75  Ala.  42. 

§  79.    Restraint  or   Derogation  of  Mar- 
riage. 

Subject  to  modifications  and  limitations 
by  the  application  of  special  rules  all  con- 
tracts whether  executed  or  executory, 
creating  a  general  prohibition  of  mar- 
riage, are  contrary  to  public  policy,  and 
are  void;  but  conditions  in  partial  re- 
straint of  marriage,  in  respect  to  time, 
place,  or  person,  if  reasonable  in  them- 
selves, not  materially  and  practically  cre- 
ating an  undue  restraint  upon  the  free- 
dom of  choice,  not  operating  in  terrorem, 
are  valid.  White  v.  Equitable,  etc..  Bene- 
fit Union,   76   Ala.  251. 

A  marriage-brokage  contract  is  an 
agreement  for  the  payment  of  money  or 
other  compensation  for  the  procurement 
of  a  marriage,  and  suth  contract  is  void 
as  against  public  policy,  though  there 
may  be  no  fraud  by  either  party.  White 
V.  Equitable  Nuptial  Ben.  Union,  76  Ala. 
251. 

Contract  or  Policy  of  Marriage  Inaur- 
ance. — Under  the  charter  of  the  defend- 
ant in  this  case  a  private  corporation,  the 
object  of  which  is  declared  to  be  "to  unite 
acceptable  young  people  in  such  a  way  as 
to  endow  each  with  a  sum  of  money,  not 
to  exceed  $6,000,  to  be  paid  at  marriage 
or  endowment,  according  to  the  regula- 
tions adopted;"  a  certificate  of  member- 
ship containing  these  provisions,  "that  no 
member  will  be  entitled  to  any  benefit 
whatever,  who  marries  in  less  time  than 
three  months  from  the  date  of  his  cer- 
tificate," and  that  "every  member  who 
shall  have  been  in  good  standing,  for  at 
least  three  months  prior  to  his  marriage, 
shall  be  entitled  to  $40  per  month  upon 
each  $1,000  named  in  his  certificate,  for 
each  whole  month  of  his  membership, 
provided  that  the  same  shall  never  exceed 
$3,000,  or  so  much  thereof  as  shall  be  re- 
alized from  one  marriage  assessment  of  all 
the  members  of  this  class" — is  not  a  mar- 
riage-brokage contract,  but  is  void  on 
grounds  of  public  policy,  as  operating  an 
undue  restraint  of  marriage,  by  offering 
an  inducement  for  its  indefinite  postpone- 
ment. White  V.  Equitable,  etc..  Benefit 
Union,  76  Ala.  251. 
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§  80.  Immorality. 
All  contracts  encouraging  prostitution, 

or  auxiliary  to  the  keeping  of  a  bawdy 
house,  are  void,  and  the  aid  of  the  courts 
can  not  be  invoked  to  enforce  or  rescind 
them;  the  principle,  however,  is  confined 
to  the  illegal  act,  or  to  the  original  con- 
tract, and  is  not  extended  to  subsequent, 
new  and  independent  tiansactions,  founded 
on  a  new  consideration,  not  a  part  of  the 
original  scheme,  though  between  the  same 
parties  and  having  relation  to  the  same 
property.     Lea  r.  Cassen,  61  Ala.  312. 

Contracts  in  Consideration  of  Future 
Illicit  Cohabitation.— "A  contract,  the 
consideration  of  which  is  future  illicit  co- 
habitation, like  all  agreements  to  do  acts 
forbidden  by  the  law  of  God,  or  in  fur- 
therance of  immorality,  is  utterly  void." 
Potter  &  Son  r.  Gracie,  58  Ala.  303,  305; 
Hill  V.  Freeman.  73  Ala.  200,  202;  Nuckols 
V.  Andrews,  6  Ala.  App.  275,  60  So.  592. 
See  note  in  29  L.  R.  A.,  N.  S.,  787. 

A  contract,  the  consideration  of  which 
is  future  illicit  cohabitation,  is  void  for 
illegality,  and  the  courts  will  not  inter- 
fere'either  to  enforce  or  vacate  it.  Potter 
V.  Gracie,  58  Ala.  303. 

A  settlement  on  a  mistress,  made  in 
consideration  of  future  illicit  intercourse 
with  her,  is  void,  and  she  can  not  recover 
under  such  contract,  although  it  has  been 
performed  on  her  part.  Walker  r.  Greg- 
ory, 36  Ala.  180,  cited  in  note  in  29  L.  R. 
A.,   N.   S.,   787. 

Degree  of  Proof  to  Show  Valuable  Con- 
sideration.— To  support  a  conveyance  to 
a  mistress  on  the  ground  of  valuable  con- 
sideration, there  must  be  clear  and  con- 
vincing proof  of  such  consideration  to 
overcome  the  unfavorable  inferences 
which  the  court  would  draw  from  the  ille- 
gal relation  existing  between  the  parties. 
Potter  V.  Gracie,  58  Ala.  303. 

§  81.  Inducing  Fraud  or  Breach  of  Trust. 
Fraud  in  Making  Claim  against  Federal 
Government. — Where  the  owner  of  prop- 
erty in  this  state,  which  was  destroyed  by 
the  federal  forces  during  the  war  between 
the  states,  enters  into  an  agreement  with 
a  third  party  who  has  no  interest  in  the 
property  so  destroyed,  in  which  it  is  pro- 
vided that  said  third  party  shall  make  the 
claim  against  the  government  in  his  own 
name,  and  if  anything  was  recovered  upon 


said  claim  it  should  be  equally  divided  be- 
tween said  third  party  and  the  owner, 
such  agreement  is  contrary  to  public 
policy  and  void;  and,  upon  the  party  mak- 
ing claim  against  the  government  receiv- 
ing the  amount  allowed,  the  owner  of  the 
property  can  not  maintain  an  action  to 
recover  one-half  of  the  amount  so  re- 
ceived in  accordance  with  such  void  con- 
tract. Spottswood  V.  Bentley,  30  So.  493, 
130  Ala.  310. 

Breach  of  Trust— lAbsence  ofi  Actual 
Fraud. — A  vendor's  promise  to  compen- 
sate the  officers  of  a  private  corporation 
for  services  in  its  promotion  and  organ- 
ization, and  for  procuring  the  sale  of  his 
lands  to  it,  which  sale  has  not  been  re- 
scinded, is  not,  by  reason  of  the  antago- 
nistic relations  and  special  opportunities 
for  fraud,  rendered  illegal,  no  actual  fraud 
being  disclosed.  Dexter  v.  McClellan,  22 
So.  461,  116  Ala.  37. 

§  82.    Restraint  of  Trade  or  Competition 
in  Trade. 


§  83. 


In  General. 


§  83  (1)   In  General. 

"'It  may  be  conceded  as  being  the  gen- 
eral rule  in  all  the  states,  as  well  as  in 
England,  that  contracts  in  general  re- 
straint of  trade  are  void  as  against  pub- 
lic policy.'  Harris  t\  Theus,  149  Ala. 
133,  43  So.  131,  10  L.  R.  A.,  N.  S.,  204." 
Flowers  z'.  Smith  Lumber  Co.,  157  .\la. 
505,  47  So.  1022,  1023;  McCurry  v.  Gibson, 
108  Ala.  451,  18  So.  806.  See  note  in  24 
L.  R.  A..  N.  S.,  827. 

While  agreements  in  reasonable  re- 
straint of  trade  are  valid,  yet  agreements 
in  unreasonable  restraint  of  trade  are 
contrary  to  public  policy  and  void,  be- 
cause they  tend  to  the  creation  of  a  mo- 
nopoly. Georgia  Fruit  Exch.  v.  Turnip- 
seed  (Ala.),  62  So.  542. 

§  83  (2)    Restriction  Necessary  for  Pro- 
tection. 

The  test  for  determining  whether  a  con- 
tract is  in  reasonable  or  unreasonable 
restraint  of  trade  is  whether  it  merely  af- 
fords a  fair  protection  to  the  interest  of 
the  party  in  whose  favor  it  is  made,  with- 
out being  so  broad  in  its  operation  as  to 
interfere  with  the  interest  of  the  public. 
McCurry  v.  Gibson,  108  Ala.  451,  18  So. 
806;    Georgia    Fruit   Exch.   v.   Turnipseed 
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(Ala.),  62  So.  542,  546.     See  note  in  24  L. 
R.  A.,  N.  S.,  927. 

§  83  (3)  Combinations  and  Agreements  to 
Control  Prices  and  Prevent  Compe- 
tition in  General. 

"Contracts,  however,  whose  chief,  if  not 
sole,  aim  is  to  stifle  competition  and  cre- 
ate a  monopoly  will  not  be  enforced,  be- 
cause they  are  contrary  to  public  policy. 
And  in  considering  such  contracts  'courts 
will  not  stop  to  inquire  as  to  the  degree 
of  injury  inflicted  upon  the  public.  It  is 
enough  to  know  that  the  inevitable  tend- 
ency of  such  contracts  is  injurious  to 
the  public."  Arnold  &  Co.  v.  Jones  Cot- 
ton Co.,  152  Ala.  501,  44  So.  662,  12  L.  R. 
A.,  N.  S.,  150;  Flowers  v.  Smith  Lumber 
Co..  157  Ala.  505,  47  So.  1022,  1023. 

Where  plaintiff  and  defendant,  each  of 
whom  owned  an  ice  plant  in  a  city  of 
7,000  inhabitants,  in  which  there  were  no 
other  ice  factories,  entered  into  a  con- 
tract whereby  plaintiff,  in  consideration 
that  defendant  should  pay  him  a  certain 
sum  annually,  agreed  not  to  run  his  ice 
plant  nor  suffer  it  to  be  run  for  five  years, 
unless  he  should  sell  it,  in  which  event 
he  released  the  defendant  from  all  subse- 
quent payments,  the  contract  was  void  as 
contrary  to  public  policy,  since  it  stifled 
competition  and  promoted  a  monopoly. 
Tuscaloosa  Ice  Mfg.  Co.  v.  Williams,  28 
So.  669,  127  Ala.  110,  50  L.  R.  A.  175,  cited 
in  note  in  6  L.  R.  A.,  N.  S.,  848. 

A  contract  between  two  lumber  com- 
panies, restricting  the  territorial  opera- 
tions of  each,  is  invalid,  as  in  restraint  of 
competition,  and  is  not  validated  by  con- 
veyances of  land  separating  their  owner- 
ship in  accordance  with  the  contract. 
Flowers  &  Peagler  v.  W.  T.  Smith  Lum- 
ber Co.,  47  So.  1022,  157  Ala.  505. 

Plaintiff  and  defendant,  being  pur- 
chasers of  cotton  in  the  same  district, 
agreed  that  each  should  pay  the  other  one- 
sixteenth  of  a  cent  a  pound  on  all  cotton 
purchased  by  them  in  the  district,  and 
that  plaintiff,  when  desiring  to  purchase 
cotton  for  certain  mills  at  a  specified 
price,  was  to  first  notify  defendant  and 
give  defendant  the  option  of  furnishing 
the  cotton  at  the  price  named  and,  if 
defendant  could  not  furnish  the  cotton  at 
such  price,  then  plaintiff  was  at  liberty  to 
purchase  from  others.  Held,  that  the 
contract  was  void  as  in  restraint  of  trade. 
3  Ala  Dig— 21 


J.  H.  Arnold  &  Co.  v.  Jones  Cotton  Co., 
44   So.   662,   152   Ala.   501. 

A  unilateral  contract,  whereby  a  peach 
grower  agreed  to  take  and  pay  for  one 
share  of  stock  in  a  fruit  exchange  of  the 
value  of  $10,  payable  10  per  cent  monthly, 
to  make  all  car  load  shipments  through  it, 
and  to  pay  10  per  cent  of  the  gross  sales 
thereof  as  total  commission  charges  for 
handling  and  selling  and  to  pay  a  com- 
mission of  5  per  cent  of  the  gross  sales 
from  his  railroad  station,  or  on  all  sales 
by  him  to  purchasers  of  fruit  on  trees,  or 
otherwise,  upon  the  condition  that  the  ex- 
change procured  stock  subscriptions 
amounting  to  $50,000  and  secured  from 
other  growers  similar  contracts  amount- 
ing to  a  pledge  to  the  exchange  for  the 
purpose  of  sale  of  at  least  60  per  cent  of 
the  prospective  local  crop  for  the  year, 
in  consideration  of  a  protected  market 
and  consequent  enhancement  of  prices, 
was  an  agreement  or  combination  to 
place  the  sale  of  the  crop  in  the  hands  of 
the  exchange  to  avoid  competition  among 
growers,  and  thereby  to  raise  the  price  of 
the  fruit,  and  regardless  of  the  degree  of 
public  injury,  and  was  void  as  a  contract 
in  restraint  of  trade  and  against  public 
policy.  Georgia  Fruit  Exch.  v.  Turnip- 
seed  (Ala.),  62  So.  542. 

Combination  as  between  Sellers  or  Pur. 
chasers. — "Nearly  all  of  the  decisions  on 
the  subject  of  preventing  and  'stifling' 
competition  involved  combinations  among 
those  having  commodities  for  sale  to  hold 
up  the  prices;  but  the  principle  is  the 
same,  whether  the  combination  be  upon 
the  part  of  the  sellers  or  of  the  pur- 
chasers. He  who  has  commodities  to  sell 
in  the  market  has  the  same  right  to  com- 
petition among  buyers  as  the  purchaser 
has  to  competition  among  sellers."  Ar- 
nold &  Co.  V.  Jones  Cotton  Co.,  152  Ala. 
501,  44  So.  662,  663. 


§  84. 


General,  or  Partial  Restraint. 


§  84  (1)    Nature  of  Business  to  Which 
Contract  Relates. 

Contracts  restraining  the  exercise  of 
any  trade,  profession  or  business,  are  le- 
gal, when  they  are  confined  to  a  limited 
locality,  not  unreasonably  large  or  ex- 
tensive, and  there  is  a  fair  and  reasonable 
ground  for  the  restriction.  Robbins  v. 
Webb,  68  Ala.  393;   McCurry  v,   Gibson, 
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108  Ala.  451,  18  So.  806,  807.     See  note  in 
24  L.  R.  A.,  N.  S.,  927. 

Necessity  for  Covenant  to  Be  Inci- 
dental to  Contract  by  Which  Interest 
Acquired— "To  the  rule  that  the  restraint 
must  be  limited,  and  only  so  great  as  to 
afford  adequate  protection  to  the  cove- 
nantee, it  is  a  corollary  that  the  covenant 
must  be  incidental  to  and  m  support  of 
a  contract  or  a  sale  by  which  the  con- 
tractee  acquired  some  interest  in  the  busi- 
ness needing  protection.  A  man  can  not, 
for  money  alone,  where  he  has  no  in- 
terest in  the  matter,  procure  a  valid  con- 
tract in  restraint  of  trade,  however  limited 
may  be  the  circle  of  its  operation.  24  Am. 
&  Eng.  Ency.  (e),  p.  851,  and  cases  cited 
in  note  1  on  page  852."  Harris  v.  Theus, 
149  Ala.  133,  43  So.  131,  133.  See,  also, 
Tuscaloosa  Ice  Mfg.  Co.  v.  Williams,  127 
Ala.  110,  28  So.  669,  50  L.  R.  A.  175; 
Arnold  &  Co.  z\  Jones  Cotton  Co.,  152 
Ala.  501,  44  So.  662;  Flowers  t\  Smith 
Lumber  Co.,  157  Ala.  505,  47  So.  1022, 
1023. 

§  84  (2)    Limitations  as    to     Time     and 
Place  in  General. 

"It  is  weil-settled  law  that,  while  con- 
tracts in  general  restraint  of  trade  are 
against  public  policy  and  void,  yet  those 
in  partial  restraint,  founded  upon  a  valu- 
able consideration,  and  reasonable  in 
their  operation,  are  valid  and  binding.  3 
Am.  &  Eng.  Enc.  Law,  p.  882,  and  cases 
cited  in  10  Am.  &  Eng.  Enc.  Law,  p. 
943."  McCurry  v.  Gibson,  108  Ala.  451, 
18  So.  806,  807;  Arnold  &  Co.  v.  Jones 
Cotton  Co.,  152  Ala.  501,  44  So.  662;  Har- 
ris V.  Theus,  149  Ala.  133,  43  So.  131,  133; 
Tuscaloosa  Ice  Mfg.  Co.  v.  Williams,  127 
Ala.  110,  28  So.  669,  50  L.  R.  A.  175.  See 
note  in  24  L.  R.  A.,  N.  S.,  918,  924,  931, 
932. 

A  seller  of  the  good  will  of  his  busi- 
ness may  agree  to  refrain  from  competing 
with  the  buyer  within  a  specified  territory 
for  a  specified  time;  and  while  the  buyer 
continues  in  the  business  the  seller  may 
not  lawfully  enter  into  competition  either 
on  his  own  account  or  as  agent  of  an- 
other, or  as  a  stockholder  in  a  competing 
corporation.  Knowles  v.  Jones  (Ala.),  62 
So.  514. 

"The  test  of  reasonableness  and  the 
necessities  of  the  interest  to  be  protected, 
adopted   in  the   modern   decisions,   neces- 


sarily refers  to  the  court  the  peculiar  cir- 
cumstances of  each  case,  in  order  to  de- 
termine whether  or  not  it  is  violative  of 
the  public  policy  of  the  country.  While 
the  utmost  liberty,  of  contract,  consistent 
with  the  rights  of  others,  must  be  al- 
lowed, yet  it  must  be  seen  that  the  exer- 
cise of  that  liberty  does  not  impinge  upon 
the  rights  of  the  public  generally  or  of 
individuals."  Arnold  &  Co.  tr.  Jones  Cot- 
ton  Co.,   152  Ala.  501,   44  So.  662,  663. 

"The  consideration  which  has  been  uni- 
versally recognized  as  proper  is  the  sale 
by  one  to  the  other  of  his  business  and 
good  will.  In  this  class  of  cases  the  doc- 
trine has  been  considerably  relaxed,  ow- 
ing to  the  changed  conditions  of  busi- 
ness, and  the  question  of  invalidity  is  re- 
ferred rather  to  that  of  reasonableness 
vel  non  than  to  the  limit  of  space.  The 
restriction  is  allowed  to  such  extent  as  is 
reasonable  to  protect  the  interests  in- 
volved, as  in  the  case  of  the  Diamond 
Match  Company,  whose  interests  ex- 
tended all  over  the  United  States.  *  *  * 
Diamond  Match  Company  v.  Roeber.  lOS 
N.  Y.  473,  13  N.  E.  419,  60  Am.  Rep.  464." 
Arnold  &  Co.  v,  Jones  Cotton  Co.,  152 
Ala.  501,  44  So.  662. 

§  84  (3)    Extent  of  Territory  Embraced 
in  General. 

"A  partial  restraint  is  that  which  is 
restricted  in  its  operation  in  respect  to 
place,  and  this  may  be  made  in  express 
terms  or  it  may  result  from  a  construc- 
tion of  the  contract  when  viewed  in  the 
light  of  the  environments  and  circum- 
stances surrounding  the  contracting  par- 
lies. Moore,  etc..  Hardware  Co.  v.  Tow- 
ers Hardware  Co.,  87  Ala.  206,  6  So.  41." 
McCurry  v.  Gibson,  108  Ala.  451,  18  So. 
806,  807;  Harris  v.  Theus,  149  Ala.  133,  43^ 
So.  131,  133.  See  note  in  24  L.  R.  A.,  N. 
S.,  918,  924,  931,  932. 

§  84  (4)  Particular  Cities  or  Towns  and 
Small  Districts. 

An  agreement  by  a  vendor  of  a  busi- 
ness not  to  engage  in  a  similar  business  in 
opposition  to  the  vendee  in  a  certain  city 
is  not  void  as  being  in  restraint  of  trade, 
although  not  limited  as  to  time  of  dura- 
tion.    Smith  V.  Webb  (Ala.),  58  So.  913. 

A  contract  entered  into  by  one  of  two- 
competing  firms,  for  a  valuable  considera- 
tion, whereby  one  sells  a  certain  line  of 
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goods  to  the  other  and  agrees  not  to 
handle  such  goods  in  competition  with 
the  other  in  a  certain  specified  district,  is 
reasonable  and  valid.  Moore,  etc.,  Hard- 
ware Co.  V.  Towers  Hardware  Co.,  87  Ala. 
206,  6  So.  41,  cited  in  note  in  24  L.  R.  A., 
N.   S.,  918,  924,   931. 

Though  contracts  in  general  restraint 
of  trade  are  void  as  against  public  policy, 
where  defendant  sold  plaintiff  pine  land 
leases,  his  agreement  that  he  would  not 
engage  in  turpentine  business  within  ten 
miles  of  a  certain  town  so  long  as  plain- 
tiff should  be  engaged  in  that  business 
there  was  valid.  Harris  v.  Theus,  43  So. 
131,  149  Ala.  133,  10  L.  R.  A.,  N.  S.,  204, 
cited  in  note  in  24  L.  R.  A..  N.  S..  918, 
932. 

A  contract  whereby  a  physician,  in  con- 
sideration of  the  purchase  of  his  practice 
in  a  certain  city  by  another  physician, 
agreed  not  to  practice  in  such  city,  is  not 
against  public  policy.  McCurry  v.  Gib- 
son, 108  Ala.  451,  18  So.  806,  cited  in  note 
in  24  L.  R.  A.,  N.  S.,  927. 

§  84  (5)    Particular  Premises. 

A  covenant  in  a  penal  bond,  given  by  a 
purchaser  of  land  from  an  adjoining  pro- 
prietor of  a  warehouse,  not  to  permit  a 
warehouse  or  place  for  shipping  or  re- 
ceiving goods  upon  the  conveyed  prem- 
ises, is  not  void  as  against  public  policy 
Robbins  z\  Webb,  68  Ala.  393. 

An  express  covenant  and  reservation  in 
a  conveyance  that  no  trading  or  mercan- 
tile business  shall  be  carried  on  on  the 
premises  is  not  contrary  to  public  policy, 
and  may  be  enforced  by  injunction  by  the 
vendor  or  his  assigns  of  the  dominant  es- 
tate against  a  subpurchaser  of  the  servient 
estate  with  notice.  Morris  t\  Tuscaloosa 
Mfg.  Co.,  83  Ala.  565,  3  So.  689. 

§  84   (6)    Restrictions  Unlimited  or  In- 
definite as  to  Time. 

It  is  well  settled  that  an  agreement  not 
to  engage  in  a  certain  business  in  a  stated 
place,  or  within  reasonably  limited  terri- 
tory, is  not  rendered  invalid  by  a  failure 
to  specify  any  limit  of  time  for  its  dura- 
tion. McCurry  v.  Gibson,  108  Ala.  451, 
18  So.  806,  807;  Harris  v.  Theus,  149  Ala. 
133,  43  So.  131,  133;  Smith  v.  Webb  (Aia.). 
58  So.  913,  914.  See  note  in  24  L.  R.  A., 
N.   S.,  918,  932. 


§  85.  Prevention  of  Competition  in  Bids 
or  Proposals. 

"Agreements  between  persons  not  to 
bid  against  each  other  at  auction  have  al- 
ways been  held  to  be  void."  Arnold  & 
Co.  V.  Jones  Cotton  Co.,  152  .Ala.  501,  44 
So.  662,  663. 

Agreement  to  Abandon  Negotiations. — 
An  agreement  by  a  contractor,  negotiat- 
ing for  the  construction  of  a  building,  to 
abandon  "the  negotiations  and  allow  an- 
other to  obtain  the  contract,  was  not  con- 
trary to  public  policy.  Moore  v.  First 
Nat.  Bank,  36  So.  777,  139  Ala.  595,  cited 
in  note  in  6  L.  R.  A.,  N.  S.,  849. 

§  86.   Control  of  Corporation. 

It  is  not  unlawful  per  se  for  a  number 
of  persons,  by  previous  agreement,  to 
buy  stock  of  a  corporation  to  control  its 
policy,  elect  its  officers,  etc.  Beitman  v. 
Steiner,  98  Ala.  241,  13  So.  87. 

Vvhile  a  railroad  company  whose  in- 
debtedness exceeded  the  value  of  its 
property  was  in  the  hands  of  a  receiver, 
an  agreement  was  made  with  creditors, 
which  provided  for  a  transfer  of  the  de- 
cree of  foreclosure  and  the  creditors' 
claims  to  a  trustee;  the  issue  of  deben- 
tures to  the  creditors  in  lieu  of  their  orig- 
inal evidences  of  debt,  and  a  mortgage  to 
secure  them;  the  establishment  of  a  sink- 
ing fund  for  the  payment  of  the  deben- 
tures; and  for  an  irrevocable  power  of  at- 
torney, vesting  the  right  to  vote  the  stock 
in  the  trustee  and  the  debenture  holders 
until  the  debentures  were  paid;  the  dis- 
charge of  the  receiver,  and  the  restora- 
tion to  the  railroad  company  of  its  prop- 
erty and  control  of  the  road.  Held,  that 
the  agreement  was  not  against  public 
policy,  and  was  valid.  Mobile  &  O.  R. 
Co.  V.  Nicholas,  98  Ala.  92,  12  So.  723. 

Contract  to  Organize  and  Control  Cor- 
poration.—Under  Code  1907,  §§  3445-3460, 
requiring  that  at  least  three  or  more  per- 
sons are  necessary  to  form  a  business  cor- 
poration, and  requiring  that  every  such 
corporation  shall  have  at  least  three  di- 
rectors who  shall  be  stockholders  who 
are  required  to  govern  its  affairs,  a  con- 
tract obligating  defendant  to  organize  a 
corporation  to  take  over  his  laundry  busi- 
ness, employ  plaintiff  at  a  specified  sal- 
ary, and  at  the  end  of  two  years,  under 
certain  conditions,   to  cause  one-sixth   of 
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the  capital  stock  to  be  transferred  and  as- 
signed to  plaintiff,  defendant  in  the  mean- 
time being  bound  to  control  the  proposed 
corporation  for  the  purpose  of  carrying 
out  the  agreement,  was  contrary  to  pub- 
lic policy  and  illegal.  Rush  v.  Aunspaugh 
(Ala.),  60  So.  802. 
§  87.    Prohibited  Traffic  or  Transactions. 

As  to  liquor  traffic,  see  the  title  IN- 
TOXICATING LIQUORS. 

In  an  action  to  recover  the  considera- 
tion paid  on  a  contract  whereby  defend- 
ant had  agreed  to  cure  plaintiff's  brother 
of  the  morphine  habit  or  to  refund  the 
consideration,  it  was  no  defense  that 
neither  the  institution  at  which  the  cure 
was  to  be  effected  nor  those  employed  by 
it  had  a  license  to  practice  medicine. 
Wellman  v.  Jones,  27  So.  416,  124  Ala. 
580. 

§  88.    Injury  to  Public  Service  in  Gen- 
eral 
§  88  (1)    In  General. 

An  agreement  by  one  person,  who  has 
illegally  changed  and  obstructed  a  pub- 
lic road,  to  indemnify  another,  who  was 
bound  to  work  upon  the  old  road,  in  his 
refusal  so  to  work,  the  new  road  not  hav- 
ing been  accepted,  is  illegal,  and  void. 
James  v,  Hendree,  34  Ala.  488. 
§  88  (2)  Contracts  with  Railroad  Com- 
panies. 

A  contract  with  a  construction  com- 
pany, donating  land  to  it,  conditioned  ou 
its  locating  a  railroad,  which  it  was  build- 
ing, through  lands  of  the  donor,  is  not 
invalid,  as  against  public  policy  because 
tending  to  a  breach  of  the  duty  to  locate 
the  road  in  the  interests  of  public  con- 
venience where,  under  its  agreement  with 
the  railroad  company,  such  contracts  were 
allowable  as  part  of  the  consideration  for 
building  the  road,  since  its  effect  is  to 
secure  a  benefit  to  the  railroad  company. 
Davis  V.  Williams,  25  So.  704,  121  Ala. 
542. 

§  89.    Affecting  Election  or  Appointment 
to  Office. 

Contract  to  Appoint  One  as  Deputy.— 
A  contract  between  plaintiff  and  a  per- 
son who  was  a  candidate  for  the  office  of 
county  tax  assessor,  which  had  its  origin 
in  a  proposal  made  by  the  latter  to  plain- 
tiff on  the  morning  of  the  day  of  election. 


to  the  effect  that,  if  elected,  he  would 
appoint  plaintiff  his  chief  deputy,  and  pay 
him  an  annual  salary  of  $2,500  from  the 
fees  and  perquisites  of  the  office,  if  plain- 
tiff would  make  his  official  bond  for  him, 
and  would  perform  all  the  duties  of  the 
office  except  such  as  related  to  the  poll 
tax  which  proposal  was  accepted  and  the 
contract  afterwards  reduced  to  writing, 
held  void  on  grounds  of  public  policy. 
Robertson  v.  Robinson,  65  Ala.  610. 

Delegating  Power  to  Appoint— A  con- 
tract between  a  United  Stales  marshal 
and  his  deputy  provided  that  the  deputy 
was  to  employ  and  pay  his  under-deputies, 
and  was  to  receive  three-fourths  of  the 
fees  earned  by  himself  and  his  assistants. 
The  sub-deputies  were  not  commissioned 
or  sworn,  as  provided  by  Rev.  St.  U.  S., 
§  782,  but  it  was  understood  that  process 
was  to  be  executed  by  them,  which  was 
done  in  the  name  of  the  marshal,  and 
when  done,  their  acts  were  approved  by 
him.  Held,  that  the  contract  was  void,  as 
opposed  to  public  policy,  the  marshal  hav- 
ing no  authority  to  delegate  to  another 
the  power  to  appoint  deputies,  conferred 
on  him  by  Rev.  St.  U.  S..  §  780,  and  that 
no  recovery  could  be  had  by  the  deputy 
marshal  under  such  contract.  Schloss  v. 
Hewlett,  81  Ala.  266,  1  So.  263. 

§  90.    Influencing  Legislation. 

A.  undertook  to  proceed  to  Washing- 
ton City,  "and  to  do  all  in  his  power  to 
prevent  the  confirmation  of  B.*s  claim,  or 
to  obtain  the  passage  of  some  act,  or  else 
have  it  inserted  in  the  confirmation  of 
B.'s  claim  in  such  manner  that  the  land- 
office  department  may  issue  patents  to  C. 
for  the  land  embraced  within  said  claim, 
and  for  which  C.  has  the  government 
title."  Held,  that  it  was  not  unlawful  to 
solicit  congress  in  behalf  of  private  land 
claimants,  as  the  acts  of  congress  on  this 
subject,  though  laws  in  form,  were,  in 
effect,  judicial  decisions;  that  the  under- 
taking "to  do  all  in  his  power"  did  not, 
on  its  face,  import  the  use  of  unlawful  or 
improper  means,  and  that  the  contract  was 
not  void  as  being  against  public  policy. 
Whether  such  a  contract  to  solicit  the 
passage  of  a  public  law  would  be  valid, 
quaere.  Hunt  v.  Test,  8  .Ma.  713,  cited  in 
note  in  30  L.  R.  A.  742. 

"It  is  very  clear  that  a  contract  by 
which  one  engaged  to  procure,  or  to  en- 
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deavor  to  procure  the  passage  of  a  law 
by  sinister  means,  as  by  personal  in- 
fluence to  be  exerted  with  the  members 
of  the  legrislature,  by  urging  any  false 
consideration  of  public  policy,  or  by  the 
concealment  of  anything  necessary  to  be 
known  to  the  formation  of  a  correct  judg- 
ment, would  be  contrary  to  public  policy, 
and  therefore  void.  The  legislature  should 
act  from  high  considerations  of  public 
duty,  and  the  state  has  a  deep  interest  in 
protecting  the  legislative  body  against  all 
assaults,  or  solicitations,  which  may  haz- 
ard either  the  purity  or  wisdom  of  its 
acts."  Hunt  v.  Test,  8  Ala.  713,  719,  cited 
in  note  in  30  L.  R.  A.  742. 

§  91.   Ousting    Jurisdiction    or    Limiting 
Power  of  Court 

A  creditor  who  has  received  from  his 
debtor  a  payment  or  preference  which  is 
offensive  to  the  provisions  of  the  bank- 
rupt law,  and  on  which  other  creditors 
might  institute  proceedings  under  that 
law  against  the  debtor,  may  lawfully  con- 
tract with  them  for  the  forbearance  of 
such  proceedings.  Such  a  contract  is  not 
contrary  to  public  policy,  nor  violative  of 
any  provision  of  law.  Ferryman  v,  Allen, 
50  Ala.  573. 

Agreements  to  Arbitrate. — As  to  con- 
struction and  operation  of  agreements  to 
arbitrate,  see  the  title  ARBITRATION 
AND  AWARD. 

"The  principle  declared  in  these  cases 
is  that,  when  the  agreement  to  arbitrate 
includes  the  whole  subject  matter  of 
difference,  so  that  the  right  of  the  party 
to  resort  to  the  courts  of  his  country  for 
the  determination  of  his  suit  or  claim  is 
absolutely  and  effectually  waived,  such 
an  agreement  is  against  public  policy,  and 
void.  We  adhere  to  that  conclusion.*' 
Western  Assur.  Co.  v.  Hall,  112  Ala.  318. 
20  So.  447,  448;  Bozeman  v.  Gilbert,  1  Ala. 
90;  Meaher  v.  Cox,  etc.,  Co.,  37  Ala.  201; 
Wright  V.  Evans,  53  Ala.  103. 

"The  courts  clearly  distinguish  between 
an  agreement  which  refers  to  arbitration 
the  extent  or  amount  of  damages  to  be 
recovered,  but  leaves  the  parties  free  to 
have  the  right  to  recover  or  liability  of 
the  other  party  determined  by  the  courts, 
and  those  agreements  which  refer  to  arbi- 
tration the  authority  to  determine  the  right 
of  the  one  to  recover  or  the  liability  of 
the   other.     The   former   are   upheld   and 


enforced,  while  the  latter  are  declared 
to  be  against  public  policy,  and  not  bind- 
ing. The  policy  of  the  legislation  of  this 
state  is  to  encourage  the  settlement  of  le- 
gal controversies  by  arbitration  as  far  as 
can  be  done  without  contravening  some 
principle  of  public  policy.  Tankersley  v, 
Richardson,  2  Stew.  130;  Tuskaloosa 
Bridge  Co.  v.  Jemison,  33  Ala.  476;  Code, 
§§  3221,  3222."  Western  Assur.  Co.  v. 
Hall,  112  Ala.  318,  20  So.  447,  448. 

A  clause  in  an  insurance  policy  requir- 
ing insured  to  submit  to  arbitration  the 
amount  of  the  loss,  before  suit  on  the 
policy,  is  binding.  Western  Assur.  Co. 
V.  Hall,  112  Ala.  318,  20  So.  447. 

§  98.  Compounding  Offenses. 

All  agreements,  express  or  implied,  the 
consideration  of  which  is  the  compound- 
ing of  a  felony,  or  the  suppression  of  a 
prosecution  for  a  criminal  offense, 
strictly  public  in  its  character,  are  ille- 
gal and  void  as  against  public  policy. 
Moog  V.  Strang,  69  Ala.  98;  Clark  v,  Col- 
bert, 67  Ala.  92;  United  States,  etc.,  Guar- 
anty Co.  V.  Charles,  131  Ala.  658,  31  So. 
558.  See  to  the  same  effect.  Folmar  v. 
Siler,  132  Ala.  297,  31  So.  719,  overruling 
Bibb  V.  Hitchcock,  49  Ala.  468.  See 
notes  in  16  L.  R.  A.,  N.  S.,  971,  972,  973, 
974. 

Notes  given  a  surety  company  issuing 
the  employment  bond  of  the  principal 
maker  to  cover  the  amount  of  the  latter's 
defalcation  from  his  employer,  which  the 
company  has  made  good,  but  in  consid- 
eration of  the  company's  promise  not  to 
prosecute  the  principal  maker  for  the  em- 
bezzlement, are  against  public  policy  and 
unenforceable.  United  States  Fidelity  & 
Guaranty  Co.  v.  Charles,  31  So.  558,  131 
Ala.  658,  57  L.  R.  A.  212,  overruling  Bibb 
V.  Hitchcock,  49  Ala.  468.  See  note  in  16 
L.  R.  A.,  N.  S.,  973. 

Compensation  for  Civil  Liability  in  Ab- 
sence of  Agreement  to  Compound  Of- 
fense.— Where  a  crime  has  been  com- 
mitted, creating  a  civil  liability  against 
the  offender,  and  a  settlement  of  such 
civil  liability  is  made  between  the  parties 
in  interest,  the  motives  prompting  them 
to  make  the  settlement,  however  repre- 
hensible they  may  be,  are  not  cognizable 
by  the  courts,  so  long  as  the  minds  of 
the  parties  fall  short  of  concurring  in  an 
agreement,    express   or   implied,    to    com- 
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pound,  or  not  to  prosecute  the  crime,  as 
the  consideration,  in  part  or  in  whole,  of 
the  payment  of  the  debt  or  damages  re- 
sulting from  the  commission  of  the  of- 
fense.    Moog  V.  Strang,  69  Ala.  98. 

§  93.  Obstructing  or  Perverting  Adminis- 
tration of  Justice. 

Contract  with  Witness. — A  promise  to 
pay  a  witness  $1.50  for  his  attendance  as 
a  witness,  which  was  to  be  reduced  one- 
half  if  the  party  promising  did  not  suc- 
ceed in  the  cause,  is  against  sound  policy, 
and  can  not  be  enforced.  Dawkins  v. 
Gill,  10  Ala.  206,  cited  in  notes  in  19  L. 
R.  A.  373,  33  L.  R.  A.,  N.  S.,  88. 

Agreement  to  Become  Bail  on  Receipt 
of  Money. — An  agreement  by  which  one 
party  receives  a  sum  of  money  to  become 
the  bail  of  another  accused  of  felony,  in 
order  that  a  defendant  may  be  released 
from  custody  so  as  to  escape  trial,  is 
void,  as  obstructing  or  interfering  with 
the  administration  of  public  justice.  Dun- 
kin  V,  Hodge,  46  Ala.  523. 

§  94.  Influencing  Action  of  Administrative 
Ofi&cer. 

The  courts  are  closed  against  contracts 
inherently  bad,  as  where  they  waive  du- 
ties imposed  by  law,  or  invade  the  rights 
of  others,  but  not  all  contracts  looking 
to  an  effect  on  the  administration  of 
government  affairs  are  to  be  condemned, 
for  individuals  have  a  right  to  be  heard 
as  to  them,  peculiarly  so  when  their 
private  interests  are  involved.  Bush  v. 
Russell  (Ala.),  61  So.  373. 

Agreements  to  procure  favors  from 
publiq  oificials  in  the  discharge  of  public 
duties  by  personal  solicitation  or  in- 
fluence as  considerations  to  be  addressed 
to  them  over  and  above  the  merits  of  the 
action  sought,  or  by  any  secret  or  de- 
vious approaches,  are  without  the  pale 
of  remedial  law,  because  they  tend  to  in- 
troduce inefficiency  and  corruption  into 
the  administration  of  government.  Bush 
V.  Russell  (Ala.),  61  So.  373. 

Contract  Held  Valid. — A  plea  in  a  suit 
on  an  agreement  to  pay  for  assisting  to 
sell  a  post  office  site,  merely  alleging 
that  part  of  the  consideration  was  a  prom- 
ise "to  influence"  federal  officials  in  se- 
lecting the  property,  shows  a  contract 
valid  on  its  face.  Bush  v.  Russell  (Ala.), 
61  So.  373. 


Contracts  Held  UlegaL— A  bond  given 
to  a  constable  to  induce  him  to  sell  a 
work  horse,  exempt  by  law  from  levy  and 
sale  by  execution,  and  which  had  been 
claimed  as  such  by  the  defendant  in  ex- 
ecution, is  illegal  and  void.  Renfro  r. 
Heard.  14  Ala.  23.  See  Prewitt  v.  Gar- 
rett, 6  Ala.  128. 

An  act  of  the  legislature  provided  for 
the  improvement  of  navigation  of  a  river, 
and  under  its  direction  three  commission- 
ers were  elected,  who  were  required  to 
cause  estimates  of  the  work  to  be  made, 
and  adopt  the  cheapest  and  most  practi- 
cable plan  for  its  completion  by  letting 
the  same  by  contract  to  the  lowest  re- 
sponsible bidder.  One  of  the  commis- 
sioners took  an  interest  m  the  contract 
which  the  board  let  for  doing  the  entire 
work,  and  brought  an  action  against  one 
of  the  several  contractors  to  recover  his 
portion  of  the  money  which  defendant 
Imd  received.  Held,  that  the  agreement 
by  which  the  commissioner  was  let  into 
the  participation  of  an  interest  'n  the 
contract  v/as  against  public  policy,  and  a 
fraud  on  the  state,  and  could  not  ^be  en- 
forced. McGehee  r.  Lindsay,  6  Ala.  16. 

§  95.  Prevention  of  Competition  for  Pub- 
lic Work,  Franchises,  or  Property. 

An  association  formed  for  the  purpose 
of  purchasing  lands  at  the  public  sales 
of  the  lands  of  the  United  States,  and 
reselling  them  at  a  profit,  by  preventing 
competition,_  is  unlawful,  as  contravening 
public  policy.  Carrington  v.  Caller,  2 
Stew.  175,  cited  in  note  in  38  L.  R.  A.,  N. 
S.,  725. 

§  96.  Aid  to  Public  Enemy. 

§  96  (1)  In  General 

A  contract  which  was  entered  into,  by 
or  on  behalf  of  one  of  the  Confederate 
States,  having  for  its  object  and  purpose 
to  aid  such  state  in  the  war  then  pending 
between  it  and  the  Union,  is  void, 
and  can  not  be  enforced  in  the  courts  of 
the  reconstructed  state.  And,  in  deter- 
mining whether  such  was  the  object  of  the 
contract,  the  jury  may  take  into  consider- 
ation the  attending  circumstances,  as  weM 
as  the  terms  of  the  contract  itself.  Pat- 
ton  V.  Gilmer,  42  Ala.  548. 

Aid  to  Company  Manufacturing  Sup- 
plies.— A  note  by  a  corporation  engaged 
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exclusively  in  manufacturing  gpods  for 
the  Confederacy,  for  money  loaned  to  it 
to  enable  it  to  continue  business,  by  one 
knowing  it  to  be  engaged  in  such  busi- 
ness, is  void.  Oxford  Iron  Co.  v.  Sprad- 
ley,  51  Ala.  171;  S.  C,  46  Ala.  98. 

A  contract  made  during  the  War  Se- 
cession to  loan  or  hire  mules,  with  the 
knowledge  on  the  part  of  the  bailor  that 
the  mules  were  borrowed  or  hired  to  be 
employed  in  the  manufacture  of  iron  for 
the  confederacy,  to  be  used  for  military 
purposes  in  carrying  on  said  war,  is  void. 
Oxford  Iron  Co.  v.  Quinchett,  44"  Ala. 
4^7,  cited  in  note  in  15  L.  R.  A.  335. 

Act  Dec.  7,  1861,  entitled  *'An  act  to 
encourage  the  maniifacture  of  firearms 
and  munitions  of  war  in  this  state,"  ap- 
propriated a  certain  sum,  to  be  placed  un- 
der the  control  of  the  governor,  to  be 
loaned  by  him  to  such  persons  as  would 
manufacture  firearms  to  be  delivered  to 
the  state  in  payment  of  the  loan.  A  con- 
tract with  the  governor,  made  in  pursu- 
ance of  the  statute,  provided  for  the  loan 
of  the  money  to  a  corporation  which 
agreed  to  establish  an  armory  within  the 
state,  manufacture  rifles  with  sword  bay- 
onets to  conform  to  the  standard  of  the 
Confederate  States,  and  sell  to  the  state 
a  sufficient  number  of  such  rifles  to  repay 
the  loan.  The  company  was  not  to  sell 
arms  to  any  one  except  the  state  until 
the  loan  was  repaid,  and  afterwards  the 
state  was  to  have  the  exclusive  right  to 
purchase  all  arms  manufactured,  should 
it 'elect  to  do  so.  Held,  that  neither  the 
act  nor  the  contract  in  pursuance  of  it 
was  sufficient  to  show  an  intent  to  aid 
the  Rebellion.  Patton  v,  Gilmer,  41  Ala. 
176;  Chamberlain  v,  Hilton,  42  Ala.  101. 
But  see  Patton  v,  Gilmer,  42  Ala.  548;  Ox- 
ford Iron  Co.  V,  Spradley,  51  Ala.  171. 

Sale  of  Supplies. — There  is  no  material 
difference  between  a  sale  to  the  Confed- 
erate States  during  the  Civil  War,  or  to 
their  agents,  of  property  to  be  used  by 
them  in  prosecuting  the  war;  and  a  sale 
to  an  individual  who  expected  to  profit 
by  it,  in  making  contracts  for  its  use 
with  the  confederate  states,  and  they  are 
equally  void.    Ware  v,  Jones,  61  Ala.  288. 

The  collection  of  a  note  given  for  the 
purchase  money  of  a  horse,  which  was 
purchased  for  and  used  in  the  service  of 
the    Confederate    States    in  the    war,  can 


not  be  enforced.  Shepherd  v.  Reese,  42 
Ala.  329,  cited  in  note  in  15  L.  R.  A.  835. 
Loan  to  County  to  Maintain  Families 
of  Confederate  Soldiers. — Engagements 
by  the  authorities  of  a  county,  made  dur- 
ing the  Civil  War,  to  repay  money  bor- 
rowed to  maintain  families  of  soldiers  in 
the  confederate  service,  must  be  deemed 
contracts  in  aid  of  the  Rebellion,  and 
therefore  can  not  be  enforced  against 
their  successors,  after  the  reorganization 
of  the  county,  since  the  peace.  Bibb  v. 
Court  of  County  Com'rs.  44  Ala.  119. 

§  96  (2)  Commerce  with  Alien  Enemies. 

To  bring  a  case  within  the  rule  as  to 
alien  enemies,  the  two  parties  to  the  con- 
tract, must  be  at  the  time  under  the  do- 
minion of  different  and  opposing  flags. 
Acklen  v,  Hickman,  60  Ala.  568. 

Contract  Held  Void.— A  bill  of  ex- 
change drawn  by  parties  in  Mobile,  Ala., 
on  parties  in  New  Orleans,  La.,  in  Au- 
gust, 1862,  during  the  interdict  of  com- 
mercial intercourse  by  President  Lincoln's 
proclamation,  is  void;  and  no  action  is 
maintainable  thereon  against  the  drawer, 
in  favor  of  an  indorsee  residing  in  Mobile, 
where  the  payee  also  resided.  Tarleton 
V,  Southern  Bank  of  Alabama,  49  Ala. 
229. 

A  contract  made  in  violation  of  the 
blockade  of  a  port  in  possession  of  the 
enemy  is  illegal  and  can  not  be  enforced. 
Ingersoll  v.  Campbell,  46  Ala.  282. 

Contract  Held  Valid.— In  March,  1864, 
after  the  capture  of  Memphis  by  the 
United  States  forces,  and  the  retreat  of 
the  rebel  army  from  Corinth,  which 
events  occurred  in  1863,  the  insurrection- 
ary forces  did  not  hold  such  control  over 
the  citizens  of  the  county  of  Lauderdale, 
Ala.,  as  to  render  contracts  between  cit- 
izens of  said  county  and  citizens  of  Ken- 
tucky, for  necessaries  for  the  family  or 
plantation,  void  as  against  the  public  pol- 
icy of  the  United  States.  Hawkins  v. 
Boggs,  46  Ala.  15. 

§  96  (3)   Contracts  the  Consideration  of 
Which  Is  Confederate  Money. 

A  promissory  note  executed  by  and 
payable  to  a  party  residing  at  the  time 
within  the  confederate  line,  for  a  loan 
of  confederate  currency,  made  in  1863, 
is  supported  by  a  valid  consideration. 
Whitfield  V,  Riddle,  52  Ala.  467,  over- 
ruling   Hale    V,    Houston,     etc.,  Co.,     44 
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Ala.  134.  See  Scheible  v,  Bacho,  41  Ala. 
423,  472;  Wyatt  v.  Evins,  52  Ala.  285; 
Simpson  v,  Lauderdale  County,  56  Ala. 
64,  65;  Whitley  v.  Mosely,  46  Ala.  480; 
Micou  V.  Ashurst,  55  Ala.  607;  Leslie  v, 
Langham,  40  Ala.  524;  Bozeman  v.  Rush- 
ing, 51  Ala.  529,  530.  See,  also,  the  fol- 
lowing cases  which  seem  to  have  been 
overruled:  Whitfield  v.  Fulford,  49  Ala. 
304;  Block  v.  McNeil,  46  Ala.  288;  Askew 
V.  Torbert,  49  Ala.  101;  Wilson  v.  Boze- 
man, 48  Ala.  71;  Lawson  v.  Miller,  44  Ala 
616;  Tarleton  v.  Southern  Bank,  49  Ala. 
229;  Cannon  v.  McNab,  etc..  Bank,  48 
Ala.  99,  101. 

Under  the  ordinance  of  September  28, 
1865,  allowing  defendant  in  an  action  on  a 
contract  made  during  the  Civil  War  to 
show  that  the  true  consideration  was  Con- 
federate money,  and  to  establish  what  was 
the  true  value  of  such  consideration,  the 
true  criterion  in  case  of  a  sale  is  the  value 
of  the  property  'sold  at  the  date  of  the 
sale,  estimated  in  lawful  money.  Fath  v. 
Bliss,  43  Ala.  512;  Herbert  v,  Easton,  43 
Ala.  547. 

The  violation  of  its  cha,rter  by  an  incor- 
porated bank,  in  circulating  Confederate 
money,  does  not  vitiate  a  contract  made 
by  the  bank  with  other  parties  involving 
the  circulation  of  such  notes  or  bills.  Can- 
non V.  McNab,  etc.,  Bank,  48  Ala.  99. 

M.,  in  March,  1863,  having  purchased 
property  of  R.,  gave  him  in  payment  an 
order,  payable  in  Confederate  currency, 
on  C,  who  was  M.*s  debtor.  C.  took  up 
the  order,  giving  therefor  his  promissory 
note  to  R.  Held,  that  the  note  was  nei- 
ther illegal  nor  without  consideration. 
Jordan  v.  Cobb,  47  Ala.  132. 

Where  a  bill  of  exchange  drawn  by  de- 
fendant, in  Richmond,  Va.,  in  1863,  was 
indorsed  for  his  accommodation  by  plain- 
tiff, and  was  discounted  by  a  bank  in 
Richmond,  and,  the  bill  not  being  paid 
by  defendant  at  maturity,  plaintiff  pro- 
cured a  bank  in  Mobile,  where  he  had 
Confederate  money  on  deposit,  to  for- 
ward to  the  Richmond  bank  the  neces- 
sary funds  to  pay  it,  and  the  payment 
was  made  in  Confederate  treasury  notes, 
held,  that  a  promissory  note  afterwards 
given  by  defendant  to  reimburse  plain- 
tiff for  the  amount  thus  paid  was  sup- 
ported by  a  valid  consideration,  and  was 
not   illegal   or   contrary  to   any  principle 


of  public  policy.     Lyon  v.  Robertson,  50 
Ala.  74.* 

W.,  representing  to  the  wife  of  M.  that 
he  had  agreed  with  her  husband  for  the 
purchase  of  his  land,  received  from  her 
the  possession,  and  gave  her,  as  part  of 
the  consideration,  certain  notes  of  her 
husband,  founded  upon  valuable  consid- 
eration, and  the  value  of  the  rent  of  an- 
other place  to  which  she  removed,  all  of 
which  he  procured  with  Confederate  cur- 
rency. W.,  repudiating  the  transaction 
as  a  sale  of  his  land,  but  acknowledging 
the  benefit  that  accrued  to  him  by  hav- 
ing his  notes  taken  up,  adjusted  the  mat- 
ter with  W.,  by  agreeing  to  pay  him  a 
specified  sum  in  Confederate  currency, 
less  the  rent  of  his  own  land  during  W.'s 
possession  of  it.  Held,  that,  in  a  suit  by 
W.  on  this  agreement,  a  charge  that  the 
jury  must  find  for  the  defendant,  was  er- 
roneous. Whitley  v.  Moseley,  46  Ala. 
480. 

§  96  (4)  Contracts  in  Reference  to  Hu- 
mane Measures. 

A  contract  by  a  city  corporation  with 
a  physician,  entered  into  during  the  late 
rebellion,  to  attend  to  indigent  persons 
sick  with  the  smallpox,  whether  belliger- 
ents or  noncombatents,  is  not  such  a  con- 
tract as  is  forbidden  by  the  law  of  the 
land  or  the  public  policy.  Attention  to 
the  sick  is  a  duty  of  humanity,  that  no 
law  of  this  state  condemns.  Selma  v, 
Mullen,  46  Ala.  411. 

§  97.  Ratification. 

"Contracts  which  are  void  because  in 
violation  of  a  statute  or  against  public 
policy  can  not  be  ratified  or  confirmed  by 
subsequent  acts  or  agreements  of  the 
parties.  Shippey  v.  Eastwood,  9  Ala. 
198;  Butler  v.  Lee,  11  Ala.  885;  Pettit  v. 
Pettit,  32  Ala.  288."  Moog  v,  Espalla,  93 
Ala.   503,   9    So.    596. 

§  98.  Effect  of  Illegality. 

§  99.  In  GeneraL 

"A  contract,  made  directly  upon  a  con- 
sideration which  is  illegal,  is  void.  Chitty 
on  Contracts,  571;  Tenison  v,  Martin,  13 
Ala.  21;  Renfro  v.  Heard,  14  Ala.  23; 
Branch  Bank  r.  Grocheron,  5  Ala.  250; 
Smith  V.  Alabama  Life  Ins.,  etc.,  Co.,  4 
Ala.  558."  Stanley  v.  Nelson,  28  Ala.  614, 
519. 
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An  executory  contract,  unlawful  when 
made,  or  contracting  for  the  doing  of  an 
unlawful  act,  is  not  enforceable  by  ei- 
ther party.  0*Byrne  v.  Henley,  50  So. 
83,  161  Ala.  620,  cited  in  note  in  41  L.  R. 
A.,  N.  S.,  559. 

Manner  of  Performance  as  Affecting 
Contract^See  ante,  "Contravention  of 
Law  in  General,*'  §  73. 

§  100. Partial  Illegality. 

§  100  (1)  In  General 

Indivisible  Stipulation. — An  illegal  stip- 
ulation in  a  contract  which  is  entire  and 
indivisible  in  its  nature  will  vitiate  the 
whole  contract.  Sims  v.  Alabama  Brew- 
ing Co.,  31  So.  35,  132  Ala.  311;  Pettit  v. 
Pettit,  32  Ala.  288;  Gunter  v.  Leckey,  30 
Ala.  591;  Dawkins  v.  Gill,  10  Ala.  206,  209; 
Patton  V.  Gilmer,  42  Ala.  548,  554.  See, 
also,  Folmar  v.  Siler,  132  Ala.  297,  31  So. 
719.  721.  See  notes  in  12  L.  R.  A.,  N.  S., 
598.  615,  20  L.  R.  A.,  N.  S.,  486. 

Severable  Contract.— Where  the  plain- 
tiff in  an  action  on  a  contract  which  is  as- 
sailed as  illegal  can  establish  his  case 
without  the  aid  of  the  alleged  illegal 
transaction,  the  illegality  does  not  affect 
his  right  to  recover.  Yarborough  v. 
Avant,  66  Ala.  526;  Patton  v.  Gilmer, 
42  Ala.  548,  555;  Gunter  v.  Leckey,  30 
Ala.  ,591;  Walker  r.  Gregory,  36  Ala.  180. 
See  note  in  12  L.  R.  A.,  N.  S.,  598,  615. 

A  vendor  of  lands  who  retained  the  le- 
gal title,  but  who  afterwards  voluntarily 
executed  a  deed  to  his  vendee,  to  enable 
the  latter  to  consummate  a  contract  for 
the  manufacture  of  iron  for  the  Confeder- 
ate States  during  the  war,  has  a  right, 
springing  out  of  the  original  contract  of 
sale,  to  enforce  his  lien  on  the  lands  for 
the  purchase  money.  Ware  v.  Curry,  67 
Ala.  274. 

A  contract  whereby  defendant,  in  con- 
sideration of  the  right  to  use  a  liquor  li- 
cense issued  to  a  third  person,  was  to  as- 
sume the  latter's  indebtedness  to  plaintiff 
on  account  of  money  advanced  for  the 
purchase  of  the  license,  or,  if  it  became 
necessary  to  procure  a  new  license,  to  pay 
plaintiff  a  stipulated  sum  per  month  for 
money  advanced  to  purchase  the  same, 
was  severable;  and  the  latter  promise 
was  enforceable,  even  conceding  the  in- 
validity of  the  former.  Sims  v.  Alabama 
Brewing  Co.,  31  So.  35,  132  Ala.  311. 


§  100  (2)  Contravention  of  Law  in  Gen- 
eral and  Violation  of  Statutes. 

'*  'When  no  penalty  is  imposed,  and  the 
intention  of  the  legislature  appears  to  be 
simply  that  the  agreement  is  not  to  be  en- 
forced, then  neither  the  agreement  itself 
nor  the  performance  of  it  is  to  be  treated 
as  unlawful  for  any  other  purpose.*  ♦  *  ♦ 
Where  an  agreement  violates  a  .statute 
with  respect  only  to  the  mere  mode  of  its 
performance,  the  contract,  its  substance 
not  being  prohibited  by  law,  is  not  unlaw- 
ful—is not  illegal."  General  Elect.  Co.  v. 
Fort  Deposit,  174  Ala.  .179,  56  So.  802, 
805. 

A  recovery  can  not  be  had  on  a  note, 
when  part  of  the  consideration  was  the 
price  of  guano  imported  and  sold  in  this 
state,  while  the  law  was  of  force  requir- 
ing fertilizers  to  be  inspected,  without  a 
compliance  with  the  requisitions  of  that 
law  as  to  inspection,  branding,  etc.,  but, 
if  any  part  of  the  guano  was  sold  after  the 
repeal  of  that  law,  a  recovery  may  be  had, 
pro  tanto,  under  the  common  counts. 
Pacific  Guano  Co.  v.  Mullen,  66  Ala.  582, 
cited  in  note  in  12  L.  R.  A.,  N.  S.,  r91,  593, 
596. 

§  100  (3)  Against  Public  Policy  in  General. 

If  any  part  of  the  consideration  of  an 
agreement  be  void  as  against  public  pol- 
icy, the  whole  contract  fails.  Carrington 
v.  Caller,  2  Stew.  175,  cfted  in  note  in  38 
L.  R.  A.,  N.  S.,  725.       ' 

Where  a  contract  is  based  on  a  promise 
to  conceal  a  crime  which  has  been  com- 
mitted, the  fact  that  it  contains  an  addi- 
tional consideration  that  is  legal  does  not 
make  the  contract;  valid.  Folmar  v.  Siler, 
31  So.  719,  132  Ala.  297,  cited  in  note  in 
20  L.  R.  A.,  N.  S.,  486. 
§  101. Relief  of  Parties. 

§   101    (1)    Enforcement  of   Contract  in 
GeneraL 

The  law  leaves  all  who  share  in  an  il- 
legal contract  where  it  finds  them,  and 
will  neither  aid  to  enforce  the  contract 
while  executory  nor  to  rescind  it  and  re- 
cover back  the  consideration  when  ex- 
ecuted. Town  of  Cottonwood  v.  H.  M. 
Austin  &  Co.,  48  So.  345,  158  Ala.  117; 
Treadwell  v,  Torbert,  119  Ala.  279,  24  So. 
54,  55;  Whetstone  v.  Bank,  9  Ala.  875,  883; 
Lea  v,  Cassen,  61  Ala.  312,  315;  White  v. 
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Equitable,  etc.,  Benefit  Union,  76  Ala.  251, 
252. 

"Where  the  only  road  to  recovery  is 
by  way  of  an  illegal  contract,  the  court 
will  not  assist  the  parties  to  the  con- 
tract in  traveling  it."  Jemison  v.  Birming- 
ham, etc.,  R.  Co.,  125  Ala.  378,  28  So.  51,  52. 

A  breach  of  a  contract  in  general  re- 
straint of  trade  is  not  actionable.  Flowers 
&  Peagler  v.  W.  T.  Smith  Lumber  Co., 
47  So.  1022,  157  Ala.  505. 

Rule  IllustratecL — A  county  treasurer 
delegated  to  one  of  his  bondsmen  the 
duty  of  receiving  and  accounting  for  the 
money  coming  into  his  hands  as  treasurer. 
The  bondsman  embezzled  the  money,  and 
the  treasurer  was  indicted  and  imprisoned. 
Held,  that  the  treasurer  had  no  right  of 
action  against  the  bondsman  for  the  dam- 
ages sustained  by  reason  of  his  embezzle- 
ment, since,  under  Code  1907,  §  211,  it 
was  the  treasurer's  duty  to  receive  and 
keep  the  money  of  the  county  and  dis- 
burse it  according  to  law,  which  duty  he 
could  not  lawfully  delegate.  Ellis  v\  Bat- 
son  (Ala.),  58  So.  193. 
$  101  (3)    Executed  Contracts  in  General. 

Where  a  contract  has  been  executed 
which  contravenes  good  morals  or  pub- 
lic policy,  the  parties  being  in  pari  de- 
licto, the  courts  will  not  interfere  at  the 
instance  of  either  party  with  rights  ac- 
quired by  the  other.  White  r.  Equitable, 
etc.,  Benefit  Union,  76  Ala.  251,  252; 
Black  V,  Oliver,  1  Ala.  449;  Hill  v.  Free- 
man, 73  Ala.  200.  See,  also.  Walker  r. 
Gregory,  36  Ala.  180.  See  note  in  29  L. 
R.  A.,  N.  S.,  780. 

The  payment  of  money,  earned  upon 
an  illegal  contract,  to  the  party  who  has 
earned  it,  vests  in  him  a  good  and  legal 
title.     Ingersoll  v.  Campbell,  46  Ala.  282. 

A  deed  fully  executed  and  delivered,  the 
consideration  for  which  was  future  illicit 
intercourse  between  the  grantor  and  gran- 
tee, vests  the  title  in  the  grantee.  Hill  v. 
Freeman,  73  Ala.  200,  cited  in  note  in  29 
L.  R.  A.,  N.  S.,  787. 

A  condition  entered  into  by  the  pur- 
chaser (a  white  man)  of  a  slave  at  a  re- 
duced price  that  he  will  make  her  his 
wife,  and  set  her  free,  is  illegal  and  void, 
and  the  purchaser  will  take  the  slave  dis- 
charged of  the  condition.  The  contract 
being  executed,  and  the  parties  in  pari  de- 
licto, the  law  will  not  interfere.  Black  r. 
Oliver,  1  Ala.  449. 


§  101  (3)  Recovery  of  Money  Paid  or 
Property  Transferred. 

Distinction — "A  distinction  is  taken  be- 
tween void  contracts  and  illegal  contracts. 
City  of  Los  Angeles  v.  City  Bank,  100 
Cal.  18,  34  Pac.  510.  Money  paid  or  prop- 
erty surrendered  under  a  merely  void  con- 
tract may,  in  a  proper  case,  be  recovered; 
but  not  so  where  the  contract  is  illegal. 
Wharton  on  Contr.,  §§  336,  340,  741.  An 
illegal  contract  has  been  defined  as  'an 
agreement  with  an  unlawful  object.  It 
is  not  merely  lacking  in  valid  subject  mat- 
ter, but  its  purpose  is  positively  invalid.* 
Billingsley  v.  Clelland,  41  W.  Va.  234.  244, 
23  S.  E.  812,  815."  General  Elect.  Co.  v. 
Fort  Deposit,  174  Ala.  179,  56  So.  802, 
804. 

Instances  When  Recovery  Barred. — A 
party  to  an  illegal  contract  can  not  re- 
cover from  the  other  party  money  re- 
ceived by  him  under  and  by  virtue  of  the 
contract  by  an  action  on  the  contract,  on 
the  common  counts,  or  for  conversion. 
Ellis  V.  Batson  (Ala.),  58  So.  193;  Patton 
V.   Gilmer,   42   Ala.   548,   555. 

If  an  agreement  whereby  a  saloonkeeper 
whose  business  has  been  closed  by  mu- 
nicipal authorities  for  his  violation  of  the 
excise  law  of  the  city  was  allowed  to  re- 
open on  his  deposit  with  the  treasurer  of 
the  city  of  the  sum  sued  for  on  condition 
that  it  was  to  be  returned  if  the  excise 
laws  were  not  violated  during  the  year 
was  void  as  against  public  policy,  the 
money  was  received  by  the  treasurer  as 
an  individual,  the  parties  were  in  pari  de- 
licto, and  the  saloonkeeper  could  not  re- 
cover the  deposit.  Marsicano  v.  City  of 
Birmingham,  51   So.  608,  165  Ala.  405. 

An  agreement  by  which  one  party  re- 
ceives money  in  order  to  become  bail  of 
one  accused  of  crime  that  defendant  may 
be  released  from  custody  so  as  to  escape 
trial,  being  void,  money  paid  thereunder 
can  not  be  recovered  back.  Dunkin  v. 
Hodge,  46  Ala.  523. 

Money  paid  or  property  delivered  in 
consideration  of  the  compounding  of  a 
felony,  both  parties  being  equally  guilty, 
can  not  be  recovered  back.  Clark  v.  Col- 
bert, 67  Ala.  92. 

Condition  Precedent  to  Recovery.— "If 
a  party  pays  money  on  an  illegal  contract, 
he  can  not  recover  it  back  in  a  suit  in 
which  he  insists  on  the  existing  validity 
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of  the  contract,  but  to  do  so,  must,  before 
it  is  fully  executed,  rescind  it,  or  do  some 
act  which,  in  law,  is  equivalent  lo  a  re- 
scission." Patton  V.  Gilmer,  42  Ala.  548, 
555. 

Recovery  of  Property  Lent.— While  a 
contract  made  during  the  late  rebellion, 
to  loan  or  hire  mules  to  a  party,  known  at 
the  time  to  be  engaged  in  the  manufac- 
ture of  iron,  for  the  late  confederate  gov- 
ernment, with  a  knowledge  on  the  part  of 
the  bailor  that  said  mules  are  borrowed 
or  hired  of  him  to  be  employed  in  the 
manufacture  of  iron  for  said  confederate 
government,  to  be  used  for  military  pur- 
poses in  carrying  on  said  rebellion  against 
the  United  States,  is  in  violation  of  public 
policy  and  void,  the  owner  of  the  mules, 
in  a  proper  action,  may  recover  the  mules, 
if  in  possession  of  the  bailee,  or  their 
value,  if  he  has  converted  them  to  his 
own  use.  Oxford  Iron  Co.  v.  Quinchett, 
44  Ala.  487,  cited  in  note  in  15  L.  R.  A. 
835. 

Quere,  whether,  under  the  evidence  in 
this  case,  the  mules,  by  the  contract  of 
hire,  having  become  lawful  subjects  of 
prize  and  capture,  it  would  not  be  a  good 
defense  to  an  action  for  their  recovery, 
that  while  employed  in  the  unlawful  busi- 
ness, they  were  captured  and  carried  off 
by  the  forces  of  the  United  States.  Ox- 
ford Iron  Co.  V.  Quinchett,  44  Ala.  487, 
cited  in  note  in  15  L.  R.  A.  835. 

Recovery  of  Property  under  Lease  or 
Conditional  Sale. — ^^Where,  in  detinue  to 
recover  furniture  leased  or  conditionally 
sold  to  defendant,  it  appeared  that  under 
the  contract  title  remained  in  plaintiff,  a 
demurrer  to  a  plea  alleging  that  the  con- 
tract was  void  because  plaintiff  knew  the 
furniture  was  to  be  used  for  "disorderly" 
purposes  was  properly  overruled.  CaseT\ 
Monk  (Ala.),  62  So.  268. 

§  101  (4)    Estoppel  to  Urge  Illegality. 

Vitality  can  not  be  injected  into  an  il- 
legal transaction  by  way  of  estoppel,  so 
as  to  cause  a  waiver  of  the  right  to  such 
a  defense.  Ellis  v,  Batson  (Ala.),  58  So. 
193. 

"There  is  no  rule  of  law  which  requires 
contracts  to  be  upheld,  which  are  void  as 
against  public  policy,  in  order  to  pre- 
serve 'good  faith'  or  'innocent  parties.' 
The  rule  of  estoppel  is  often  applied  to 


prevent  undue  advantage  by  one  person 
over  another,  but  the  rule  does  not  ex- 
tend to  contracts  which  are  void  because 
contravening  public  policy."  Mobile,  etc., 
R.  Co.  V.  Nicholas,  98  Ala.  92,  12  So.  723, 
731. 

§  101  (5)    Account  and  Division  of  Pro- 
ceeds. 

Where  two  persons  combine  to  obtain 
money  from  a  third  party  by  fraud,  and 
one  of  them  receives  money  from  such 
third  party  in  execution  of  the  fraudulent 
transaction,  an  action  will  not  lie  against 
him  by  the  other  person  to  recover  any 
portion  of  the  money  so  received.  Boyd 
V.  Barclay,  1  Ala.  34,  cited  in  McGehee 
V.  Lindsay,  6  Ala.  16,  22.  See  note  in  12 
L.  R.  A.,  N.  S.,  611. 

§  loa. Parties  Not  in  Pari  Delicto. 

See,  also,  ante,  "Estoppel  to  Urge  Ille- 
gality," §  101  (4). 

The  rule  that  a  contract  founded  on  an 
act  prohibited  by  statute  is  void  is  sub-; 
ject  to  the  qualification  that,  although  the 
legislature  may  forbid  the  doing  of  a  par- 
ticular act,  yet,  unless  the  act  itself  is 
declared  void,  a  party  not  privy  to  it,  or 
involved  in  the  guilt  of  the  transaction, 
may  recover  of  the  guilty  actor.  Brook- 
lyn Life  Ins.  Co.  v.  Bledsoe,  52  Ala.  538; 
Whetstone  v.  Bank,  9  Ala.  875,  883.  See 
note  in  12  L.  R.  A.,  N.  S.,  592,  611. 

Object  with  Which  Relief  Afforded— 
In  relieving  against  a  contract  denounced 
by  the  policy  of  the  law,  the  relief  is  not 
afforded  with  a  view  to  favor  the  defend- 
ant, but  to  discourage  contracts,  which  re- 
strain or  oppose  the  policy  of  the  law. 
Carrington  v.  Caller,  2  Stew.  175;  Fambro 
V,  Gantt,  12  Ala.  298,  307.  See  note  in  38 
L.  R.  A.,  N.  S.,  725. 

§  103. Further  or  Subsequent  Agree- 
ment. 

Where  a  county  made  an  illegal  con- 
tract for  the  purchase  of  corn,  a  part  of 
which  was  not  delivered,  and  subsequently 
purchased  and  used  the  undelivered  por- 
tion for  a  legal  purpose,  giving  a  warrant 
therefor,  the  consideration  of  the  warrant 
is  valid,  the  former  illegality  being  purged 
by  the  new  and  legally  executed  contract. 
Grayson  v.  Latham,  84  Ala.  546,  4  So. 
200. 
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§  104.  Evidence. 

§  104  (1)  Presumptions  and  Burden  of 
Proof. 

Presumptions. — The  presumption  is  in 
favor  of  the  validity  of  a  contract.  Mar- 
engo Abstract  Co.  v.  C.  W.  Hooper  &  Co., 
174  Ala.  497,  56  So.  580;  Ware  v.  Jones,  61 
Ala.  288,  295. 

The  validity  of  contracts  being  gener- 
ally determined  by  the  law  of  the  place 
where  they  are  made,  the  mere  fact  that 
a  contract  is  invalid  where  made,  and 
valid  elsewhere,  does  not,  of  itself,  au- 
thorize the  presumption  that  its  perform- 
ance is  to  be  abroad,  and  that  it  is  made 
with  reference  to  the  foreign  law.  Evans 
V.  Kittrell,  33  Ala.  449. 

Burden  of  Proof.— He  who  would  de- 
feat a  contract,  valid  on  its  face,  for  ille- 
gality, has  the  burden  of  allegation  to 
that  end.  Marengo  Abstract  Co.  v. 
Hooper  &  Co.,  174  Ala.  497,  56  So.  580, 
583;  Gafford  v.  Speaker,  125  Ala.  498,  27 
So.  1003;  Ware  v.  Jones,  61  Ala.  288,  295; 
Couch  V.  Hutchinson,  2  A.la.  App.  444,  57 
So.  75. 

§  104  (3)   Admissibility. 

Nature  of  Tran8action.~In  determin- 
ing the  validity  of  a  contract,  on  which 
an  action  is  brought,  on  grounds  of  pub- 
lic policy,  the  court  will  inquire  into  the 
whole  transaction  from  its  origin,  and 
will  not  be  embarrassed  or  liindered  by 
the  particular  form  in  which  it  was  re- 
duced to  writing,  or  the  expressions  used 
in  the  writing;  nor  does  the  writing  oper- 
ate an  estoppel  on  the  party  sought  to 
be  charged,  from  showing  the  true  char- 
acter of  the  transaction.  Robertson  v. 
Robinson.  65  Ala.  610;  Boyd  v,  Barclay,  1 
Ala.  34,  37. 

In  arriving  at  what  was  the  intention  of 
the  state,  in  making  a  contract,  the  acts 
and  resolutions  of  the  legislature,  and 
the  official  acts  of  the  officers  of  the  state, 
may  be  looked  to  by  the  jury.  Patton  v. 
Gilmer,  42  Ala.  548,  549. 

§  104  (3)   Weight  and  Sufficiency. 

Degree  of  Proof* — Illegality  of  con- 
sideration will  not  be  inferred,  when  the 
evidence  can  reasonably  and  justly  be  rec- 
onciled with  the  hypothesis  of  legality 
and  he  who  asserts  it,  must  prove  it;  but 
need  not  remove  all  reasonable  doubt,  as 


in  criminal  cases,  but  will  be  sufficient  if 
it  produces  the  degree  of  conviction  es- 
sential in  civil  cases.  Ware  v.  Jones,  61 
Ala.  288. 

Particular  Instances. — Evidence  of  no- 
tice of  facts  calculated  to  excite  inquiry, 
which  would  lead  to  knowledge  of  the 
fact  that  goods  sold  were  to  be  used  in. a 
house  of  prostitution,  is  insufficient  to 
sustain  a  plea  of  such  knowledge.  Ram- 
sey V.  Smith,  35  So.  325,  138  Ala.  333. 

Evidence  held  insufficient  to  show  that 
the  assignee  of  a  contract  for  the  sale  of 
pianos  had  knowledge,  either  at  the  time 
of  the  sale  or  of  the  assignment,  that  they 
were  sold  to  assist  the  vendee  in  furnish- 
ing a  house  of  prostitution.  Ramsey  v. 
Smith,  35  So.  325,  138  Ala.  333. 

§  105.   Questions  for  Jury. 

By  a  contract  between  a  bank  and  a  rail- 
road company,  the  bank  agreed  to  receive 
in  payment  of  all  debts,  and  put  into  cir- 
culation, such  bonds  or  notes  as  the  rail- 
road company  might  lawfully  issue.  The 
bank  accordingly  received  some  of  the 
paper  issued  by  the  railroad  company,  and 
loaned  it  out  in  purchase  of  bills  of  ex- 
change. The  railroad's  charter  prohibited 
it  from  "emitting  any  notes  or  bills  for 
circulation.'*  Held  that,  since  the  validity 
of  the  contract  should  be  determined  by 
the  intention  by  which  it  was  entered  into, 
the  question  of  its  legality  was  one  of  fact 
for  the  jury.  Whetstone  v.  Bank  at  Mont- 
gomery, 9  Ala.  875,  cited  in  note  in  12  L. 
R.  A.,  N.  S.,  592,  611.  See,  to  same  effect, 
Patton  V,  Gilmer,  42  Ala.  548. 

II.    CONSTRUCTION    AND    OPERA- 
TION. 

(A)     GENERAL     RULES     OF     CON- 
STRUCTION. 

§  106.  Application  to  Contracts  in  Gen- 
eraL 
In  determining  the  real  character  of  a 
contract,  courts  look  to  its  purpose,  rather 
than  to  the  name  given  to  it  by  the  par- 
ties.   Steele  v.  State,  48  So.  673,  159  Ala.  9. 

§  107.   What  Law  Governs. 

Place  of  Execution  of  Contract-*-A  con- 
tract must  be  construed  according  to  the 
lex  loci  contractus.  Peake  v.  Yeldell,  17 
Ala.  636;  Jones  v.  Jones,  18  Ala.  248; 
McDougald    r.    Rutherford,    30   Ala.    253; 
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Walker  v.  Forbes,  31  Ala.  9;  Evans  v, 
Kittrell,  33  Ala.  449;  Peet  v.  Hatcher,  112 
Ala.  514,  21  So.  711;  Southern  Exp.  Co.  v. 
Gibbs,  155  Ala.  303,  46  So.  465,  467;  Han- 
rick  V,  Andrews,  9  Port.  9. 

Place  of  Performance. — "When  the  con- 
tract is  expressly  or  tacitly  to  be  per- 
formed in  any  other  place,  there  the  gen- 
eral rule  is  in  conformity  to  the  presumed 
intention  of  the  parties — that  the  con- 
tract, as  to  its  validity,  nature,  obligation, 
and  interpretation,  is  to  be  governed  by 
the  law  of  the  place  of  performance." 
Southern  Exp.  Co.  v.  Gibbs.  155  Ala.  303, 
46  So.  465,  466;  Hanrick  v.  Andrews,  9 
Port.  9,  26;  Peet  v.  Hatcher,  112  Ala.  514, 
21  So.  711;  Cubbedge,  etc.,  Co.  z\  Napier, 
62  Ala.  518;  Donc}?an  v.  Wood,  49  Ala. 
242;  Southern  R.  Co.  v.  Harrison.  119 
Ala.  539,  24  So.  552.  557. 

A  father,  by  a  deed  made  in  Virginia, 
conveyed  certain  slaves  to  his  daughter 
and  her  husband  during  their  lives,  and 
at  their  death  "to  be  returned  and  de- 
livered to  the  rightful  heirs  of  said  daugh- 
ter." The  daughter  and  her  husband  re- 
moved to  Alabama,  and  died  there,  with- 
out leaving  children.  Held,  that  the  law 
of  Alabama,  and  not  that  of  the  state  of 
Virginia,  ascertained  who  were  the  heirs 
of  the  daughter.  Price  v.  Tally,  10  Ala. 
946. 

A  guaranty  in  Alabama  of  a  note  pay- 
able there,  but  executed  in  another  state, 
is  governed  by  the  laws  of  Alabama. 
Cowles  V.  Townsend,  37  Ala.  77. 

In  Absence  of  Proof  of  Lex  Loci.— 
"When  a  contract  made  in  a  state  or 
country  wherein  we  can  not  presume  the 
existence  of  the  common  law  is  sought  to 
be  enforced  in  the  courts  of  this  state, 
and  the  lex  loci  is  not  produced,  we  will 
apply  to  it  our  own  law."  Peet  v.  Hatcher, 
112  Ala.  514,  21  So.  711,  713. 

When  Law  of  Situs  of  Property  Gov- 
erns.— The  laws  of  the  state  in  which 
land  is  situated  control  exclusively  its 
descent,  alienation,  and  transfer,  and  the 
effect  and  construction  of  instruments  in- 
tended to  convey  it.  They  enter  into 
every  contract  embracing  such  property. 
Nelson  v.  Goree,  34  Ala.  565. 

§  108.   Place  of  Making  Contract. 

A.,  doing  business  in  Alabama,  being  in- 
debted to  the  United  States  Bank  of 
Pennsylvania,  went  to  the  banking  house 


in  Philadelphia,  and  there  proposed  to  the 
directory  of  the  bank  to  advance  him  a 
further  sum,  and  lo  execute  to  them  his 
bonds  for  his  whole  indebtedness,  payable 
in  four  yearly  installments,  with  interest 
at  8  per  cent  per  annum,  payable  in  the 
city  of  New  York.  A.  also  agreed  to  ex- 
ecute a  mortgage  to  secure  the  entire 
debt  on  real  estate  in  Alabama,  on  the 
receipt  of  the  money.  The  bank  acceded 
to  the  proposition,  and  appointed  an 
agent  to  execute  the  arrangement  on  their 
part.  The  bonds  and  mortgage  were  ex- 
ecuted and  the  money  delivered  in  Ala- 
bama. Held,  that  the  place  of  the  con- 
tract was  Alabama,  the  preliminary  ar- 
rangement in  Philadelphia  being  merely  a 
proposition  for  a  contract. »  Hitchcock  v. 
United  States  Bank,  7  Ala.  386. 

§  109.  Intention  of  Parties. 

§  109  (1)    In  General. 

In  the  construction  of  all  written  in- 
struments, the  purpose  is  to  ascertain  and 
give  effect  to  the  intention  of  parties. 
Evington  v.  Smith  Bros.,  66  Ala.  398,  401; 
Electric  Lighting  Co.  i\  Elder,  115  Ala. 
138,  21  So.  983,  989;*Smith  v.  Webb  (Ala.), 
58  So.  913,  914;  Marx  v.  Kilby,  etc.,  Mach. 
Works,  162  Ala.  295,  50  So.  136,  137;  Mc- 
Donnell V,  Jordan,  142  Ala.  279,  38  So. 
122,  123;  Bryant  v,  Bryant,  35  Ala.  315; 
McPherson  v.  Harris,  59  Ala.  620.  623; 
Watt  V.  Sheppard,  2  Ala.  425;  Mason  v. 
Alabama  Iron  Co.,  73  Ala.  270,  274;  Cas- 
sels*  Mills  V.  Strater  Bros.  Grain  Co.,  166 
Ala.  274,  51  So.  969,  972;  Bryant  v.  Ste- 
phens, 58  Ala.  "636,  640;  Pope  z\  Murray, 
6  Ala.  489,  491;  Leob  v.  Montgomery 
(Ala.).   61    So.    642. 

Where  a  written  contract  is,  in  its 
terms,  ambiguous,  the  court  should  en- 
deavor to  ascertain  the  real  intention  of 
the  parties.  Whitsett  z\  Womack,  8  Ala. 
466. 

"Wherever  the  literal  interpretation  of 
a  contract  will  defeat  the  object  of  the 
parties,  resort  must  be  had  to  construc- 
tion."    Pope  V.  Murray,  6  Ala.  489,  491. 

Concurring  Intention  of  Both  Parties. 
— "It  is  not  the  intention  of  the  one 
party,  dissociated  from  the  intention  of 
the  other,  which  is  to  be  ascertained.  It 
is  their  concurring  intention,  when  the 
transaction  ripened  into  the  contract, 
which   must  be  ascertained,    and     which 
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must  prevail.  West  v.  Hendrix,  28  Ala. 
226;  McNeill  v.  Norsworthy,  39  Ala.  156." 
Mobile,  etc.,  Loan  Ass'n  v.  Robertson,  65 
Ala.  382,  386;  Benziger  v.  Miller,  50  Ala. 
206. 

A  person  who  is  elected  principal  ot  a 
private  school,  and  accepts  as  principal,  is 
not  bound  to  bring  his  wife  with  him, 
where  he  did  not  contract  to  do  so,  be- 
cause it  was  known  to  him  that  the  trus- 
tees understood  he  was  to  bring  her  with 
him  to  teach  in  the  school.  Johnson  v. 
Sellers,  33  Ala.  265,  cited  in  note  in  8  L. 
R.  A.,  N.  S.,  1141. 

Nature  of  Instrument,  Condition  of  Par- 
ties, Object. — In  the  construction  of  writ- 
ten instruments,  the  intention  of  the  par- 
ties must  govern;  and,  to  ascertain  that 
intention,  regard  must  be  had  to  the  na- 
ture of  the  instrument  itself,  the  condition 
of  the  parties  executing  it,  and  the  ob- 
jects which  they  had  in  view.  Strong  v. 
Gregory,  19  Ala.  146;  Watt  v.  Sheppard,  2 
Ala.  425;  Wailes  v.  Howison,  93  Ala.  375, 
9  So.  594,  595;  McPherson  v.  Harris,  59 
Ala.  620,  623;  Whitehurst  v.  Boyd,  8  Ala. 
375,  380;  McDonnell  v.  Jordan,  142  Ala. 
279,  38  So.  122,  123;  Bryant  v.  Bryant,  35 
Ala.  315;  Electric  Lighting  Co.  v.  Elder, 
115  Ala.  138,  21  So.  983,  986;  Mason  v. 
Alabama  Iron  Co.,  73  Ala.  270,  274.  See, 
also,  post,  "Extrinsic  Circumstances,'* 
§  125. 
§  109  (2)   Language  of  Contract. 

The  court,  in  construing  a  contract, 
must  in  the  first  instance  ascertain  the 
intention  of  the  parties  as  gathered  from 
the  contract,  and  enforce  the  contract  as 
so  construed,  provided  no  principle  of 
law  is  thereby  violated.  Hubert  v.  Sis- 
trunk  (Ala.),  53  So.  819;  Evans  v.  Sanders, 
8  Port.  497;  Drake  v.  Goree,  22  Ala.  409, 
412;  Hill  V.  Bishop,  2  Ala.  320,  322.  See, 
to  same  effect,  Hubert  v.  Sistrunk  (Ala.), 
63  So.  819,  821. 

Where  a  contract  is  plain  and  unam- 
biguous, it  can  not  be  so  construed  as  to 
relieve  a  party  from  consequences  deemed 
by  him  hard  or  unfair,  contrary  to  its  ex- 
press provisions.  Lee  v.  Cochran,  47  So. 
581,  157  Ala.  311;  Mobile,  etc.,  R.  Co.  v. 
Nicholas,  98  Ala.  92,  12  So.  723,  731. 
§  109  (3)  Construing  Whole  Contract  To- 
gether. 

The  whole   instrument   should   be   con- 


strued together  in  determining  the  mean- 
ing of  a  contract.  Ashby  v,  Cathcart,  49 
So.  75,  159  Ala.  474;  Pope  v,  Murray,  6 
Ala.  489,  491;  Comer  v.  Bankhead,  70  Ala. 
136,  141;  Watt  v.  Sheppard,  2  Ala.  425, 
434;  Electric  Lighting  Co.  v.  Elder,  115 
Ala.  138,  21  So.  983,  986;  Brush  Elect. 
Light,  etc.,  Co.  v.  City  Council,  114  Ala. 
433,  21  So.  960,  962;  Crass  v.  Scruggs,  115 
Ala.  258,  22  So.  81,  82;  Bates  v.  Bank,  2 
Ala.  451,  499. 

All  rules  of  construction  are  subordi- 
nate to  the  leading  principle  that  the  in- 
tention of  the  parties, .  to  be  collected 
from  the  entire  instrument,  must  prevail, 
unless  inconsistent  with  some  rule  of  law. 
Bryant  v.  Stephens,  58  Ala.  636. 

§    llO.     Preliminary     Negotiations     and 
Agreements. 

The  subject  matter  of  the  contract,  and 
the  inducements  which  led  to  it,  must  be 
looked  to,  to  ascertain  the  meaning  of 
obscure  or  contradictory  parts  of  it.  Bates 
V,  Bank,  2  Ala.  451,  499. 

§  111.  Language  of  Instrument. 

§  112. In  General. 

"All  latitude  of  construction  must  sub- 
mit to  the  restriction,  that  the  language 
of  the  instrument  will  bear  the  sense 
sought  to  be  put  upon  it."  Watt  v. 
Sheppard,  2  Ala.  425,  434.  See,  also.  Elec- 
tric Lighting  Co.  v.  Elder,  115  Ala.  138, 
21  So.  983,  986. 

§  113. Construction  to  Give  Validity 

and  Effect  to  Contract. 

A  contract  should  be  construed,  if  pos- 
sible, so  as  to  support  it,  rather  than  de- 
feat it.  Ashby  v.  Cathcart,  159  Ala.  474, 
49  So.  75;  Comer  v.  Bankhead,  70  Ala. 
136,  141;  Robinson  v.  Bullock,  58  Ala.  618, 
621;  Roddy  v.  McGetrick,  49  Ala.  159,  161; 
Culver  V.  Caldwell,  137  Ala.  125,  34  So. 
13,  15;  Evans  v.  Sanders,  8  Port.  497; 
Adams  v.  Adams,  26  Ala.  272;  Lively  v. 
Robbins,  39  Ala.  461;  Marengo  Abstract 
Co.  V.  Hooper  &  Co.,  174  Ala.  497,  56  So. 
580,  582. 

Doubtful  language  in  a  contract  should 
be  so  construed  as  to  support  rather  than 
defeat  the  instrument,  if  that  can  be  fairly 
done.  Loeb  r.  Montgomery  (Ala.),  61 
So.  642. 

When  on  the  court  is  devolved  the  duty 
of  construction,  if  it  is  fairly  and  reason- 
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ably  susceptible  of  two  interpretations — 
one  rendering  it  legal,  and  the  other  ille- 
gal, that  interpretation  will  be  adopted 
which  will  support,  rather  than  that  which 
will  defeat  it.  Ware  v.  Jones,  61  Ala.  288, 
295;  Western  Union  Tel.  Co.  v.  Way,  83 
Ala.  542,  4  So.  844,  848,  Bates  v.  Bank,  2 
Ala.  451,  452. 

In  the  absence  of  plain  and  unequivocal 
language,  which  forces  such  an  interpre- 
tation, courts  will  never  give  a  contract 
such  a  construction  as  will  convert  it  into 
a  mere  speculative  contract,  equivalent  to 
a  wager,  dependent  for  performance  on  a 
contingency  which  may  never  happen. 
Nelson  v.  Manning,  53  Ala.  549;  Northern 
V.  Tatum,  104  Ala.  368,  51  So.  17. 

Rule  Applicable  to  Every  Part  of  Con- 
tract.— A  written  contract  will,  if  possible, 
be  so  construed  as  to  give  effect  to  all  its 
parts.  Hunter  v.  McCraw,  32  Ala.  518; 
Ashby  V,  Cathcart,  159  Ala.  474,  49  So.  75; 
Wailes  v,  Howison,  93  Ala.  375,  9  So.  594, 
595;  Mason  v,  Alabama  Iron  Co.,  73  Ala. 
270,  274;  Comer  v.  Bankhead,  70  Ala.  136, 
141;  Evans  r.  Sanders,  8  P6rt.  497;  Watt 
V.  Sheppard,  2  Ala.  425;  English  v.  Mc- 
Nair,  34  Ala.  40,  52. 

Construction  against  Invalidity  because 
of  Uncertainty. — The  law  does  not  favor 
destruction  of  contracts  because  of  uncer- 
tainty, but  will,  if  feasible,  so  construe  the 
contract  as  to  carry  into  effect  the  inten- 
tion of  the  parties  if  it  can  be  ascertained. 
Mclntyre  Lumber  &  Export  Co.  v.  Jack- 
son Lumber  Co.,  51  So.  767,  165  Ala.  268; 
Robinson  v.  Bullock,  58  Ala.  618.  621;  El- 
more, etc.,  Co.  V.  Parish  Bros.,  170  Ala. 
499,  54  So.  203,  204. 

A  court  should  lean  against  construing 
contracts  as  void  for  uncertainty,  though 
it  can  not  interpolate  or  eliminate  ma- 
terial provisions  in  order  to  uphold  the 
contract.  Elmore,  Quillian  &  Co.  v. 
Parish  Bros.,  170  Ala.  499,  24  So. 
203. 

A  contract  will  not  be  declared  void  on 
the  ground  of  uncertainty,  unless,  after 
reading  and  interpreting  it  in  the  light  of 
the  circumstances  under  which  it  was 
made,  and  supplying  or  rejecting  words 
necessary  to  carry  into  effect  the  reason- 
able intention  of  the  parties,  their  inten- 
tion can  not  be  fairly  collected  and  ef- 
fectuated. Boykin  v.  Bank  of  Mobile,  72 
Ala.  262. 


§  114.  Reasonableness  of  Construc- 
tion. 

"The  words  of  every  contract  should 
receive  a  reasonable  interpretation,  when 
this  is  possible;  such  an  interpretation  as 
will  give  the  contract  effect  rather  than 
destroy  it."  Roddy  v.  McGetrick,  49  Ala. 
159,  161;  Robinson  v.  Bullock,  68  Ala.  618, 
621. 

"Language,  which  is  not  technical  in  its 
signification,  should  be  construed  in  its 
popular  sense.*'  Lively  v.  Robbins,  39 
Ala.  461,  463;  Brush  Elect.  Light,  etc.,  Co. 
V,  City  Council,  114  Ala.  433,  21  So.  960, 
962;  Martin  v.  Chapman,  6  Port.  344. 

To  ascertain  the  intention  of  the  parties 
in  making  a  contract,  it  is  permissible  to 
look  at  the  result  of  different  construc- 
tions of  which  it  is  susceptible.  Williams 
V.  Glover,  66  Ala.  189. 

§    115.  Construction   against   Party 

Using  Words. 

Where  the  meaning  of  the  language  of 
a  contract  is  obscure  or  uncertain,  the 
construction  is  to  be  against  the  party  in 
whose  words  it  is  expressed.  Livingston 
z\  Arrington,  28  Ala.  424,  citing  Minge  t< 
Green  (Ala.),  58  So.  381. 

A  contract  is  to  be  construed  most 
strongly  against  a  party  stipulating  for 
the  payment  of  a  debt  or  performance  of 
a  duty.     Evans  v.  Sanders,  8  Port.  497. 

Party  Promising. — A  contract  should  be 
construed  most  strongly  against  the 
party  who  gives  or  undertakes  or  enters 
into  an  obligation.  Seay  v.  McCormick, 
68  Ala.  549;  Ashby  v.  Cathcart,  159  Ala. 
474.  49  So.  75;  Lively  z\  Robbins,  39  Ala. 
461;  Comer  v.  Bankhead,  70  Ala.  136,  141; 
Hogan  &  Co.  z.  Reynolds,  8  Ala.  59; 
Hunter  v.  McCraw,  32  Ala.  518,  521;  Loeb 
V.  Montgomery  (Ala.),  61  So.  642. 

§  116. Mistakes  in  Writing,  Grammar, 

or  Spelling. 

Where  a  contract  appears  to  have  been 
drawn  by  a  person  unskilled  in  the  use  of 
language,  greater  latitude  of  construction 
is  permissible  in  arriving  at  the  intention 
of  the  parties.  Lively  v.  Robbins,  39  Ala. 
461. 

Where  the  words  of  a  bond  were  not 
sufficiently  explicit,  or  if  literally  con- 
strued, their  meaning  would  be  nonsense, 
it  must  be  construed  in  reference  to  the 


Digitized  by 


Google 


336 


Contracts 


§§  116-121 


intention  of  the  parties.  In  doing  this, 
it  is  allowable  to  depart  from  the  letter 
of  the  condition,  to  reject  insensible  words 
and  to  supply  obvious  omissions.  Whit- 
sett  V.  Womack.  8  Ala.  466,  467.  See, 
also,  Wailes  v.  Howison,  93  Ala.  375,  9 
So.  594,  595. 

§  117.  Punctuation. 

When  a  contract  has  been  inartificially 
drawn,  without  the  use  of  any  marks  of 
punctuation,  they  may  be  supplied  by  the 
court  so  as  to  best  effectuate  the  inten- 
tion of  the  parties.  Seay  v,  McCormick, 
68  Ala.  549;  English  v,  McNair,  34  Ala.  40. 

§  118. Particular  Words  and  Phrases. 

"Advances."— Plaintiff  agreed  to  deliver 
to  defendant  logs  at  a  stated  price  per 
1,000  feet,  and  defendant  agreed  to  pay  at 
the  end  of  each  month  for  the  logs  de- 
livered during  that  month  "after  deduct- 
ing for  all  advances"  and  commissions 
thereon.  Held,  that  "advances"  meant 
money  paid  before  due,  or  goods  sold  on 
credit  by  way  of  accommodation,  and 
hence  defendant  was  not  entitled  to  com- 
missions on  disbursements  made  by  him 
from  plaintiff's  moaey,  or  when  he  was 
indebted  to  him  for  logs  delivered  under 
the  contract.     Lee  v.  Byrne,  75  Ala.  132. 

The  words  "crop  time,"  as  used  in  a 
written  agreement  between  a  planter  and 
his  overseer,  relating  to  the  control  of 
hands  at  work  on  the  plantation,  mean 
that  portion  of  the  year  which  is  con- 
sumed in  making  and  gathering  the  crop. 
Martin  v.  Chapman,  6  Port.  344. 

The  word  ''dollars"  in  a  note  executed 
by  and  payable  to  a  party  residing  at  the 
time  within  the  confederate  lines  does  not 
necessarily  mean  dollars  of  the  United 
States,  but  the  contract  must  be  read  in 
light  of  surrounding  circumstances  to  de- 
termine in  what  currency  it  was  solvable. 
Whitfield  z\  Riddle,  52  Ala.  467. 

"Lost  or  Injured." — Four  spars  were 
hired  for  an  indefinite  period  to  aid  in 
raising  a  steamboat  that  was  sunk,  and 
for  which  use  the  owner  of  the  boat  was 
to  pay  $1  a  day,  and,  if  they  were  "lost 
or  injured,"  he  was  to  pay  at  the  rate  of 
$25  each  for  three  of  them,  and  $10  for 
the  fourth.  Held,  that  the  terms  "lost  or 
injured"  were  to  be  understood  in  a 
popular  sense,  and,  though  they  were  not 
actually  lost  or  injured,  the  owner  of  the 


boat  might,  if  he  retained  them,  upon 
paying  the  $85,  the  price  agreed,  avoid  the 
payment  of  hire  for  the  use  of  the  spars. 
Pope  V.  Murray,  6  Ala.  489. 

§  119.  Conflicting  Clauses  in  General 

As  to  construction  of  whole  contract 
together  to  ascertain  intention  of  parties, 
see  ante,  "Construing  Whole  Contract 
Together,"  §  109  (3). 

"It  is  a  sound  and  well-settled  rule  of 
construction  of  contracts  that,  in  arriving 
at  a  proper  interpretation,  the  court 
should  examine  the  whole  instrument 
with  a  view  of  ascertaining  and  carrying 
into  effect  the  purpose  and  object  the 
parties  had  in  view,  and  thus  give  some 
effect  to  each  clause,  and  reconcile  ap- 
parent discrepancies  if  practicable.  Courts 
will  never  presume  that  parties  intended 
to  insert  in  their  contracts  provisions 
wholly  incompatible  and  irreconcilable 
one  with  another."  John  Deere  Plow  Co. 
r.  City  Hardware  Co.,  175  Ala.  512,  57  So. 
821.   822. 

§  120.  Writing  and  Printing. 

In  construing  a  contract,  partly  writ- 
ten and  partly  printed,  the  court  should 
construe  the  whole  instrument  with  a 
view  of  ascertaining  the  object  of  the  par- 
ties, giving  to  the  written  provisions  pre- 
cedence over  these  printed.  John  Deere 
Plow  Co.  V.  City  Hardware  Co.,  175  Ala. 
512,   57    So.  .821. 

§  121.    Construing  Instruments  Together. 

Two  or  more  instruments,  executed 
contemporaneously  by  the  same  parties 
in  reference  to  the  same  subject  matter, 
constitute  one  contract.  Sewall  v,  Henry, 
9  Ala.  24;  Holman  v.  Crane,  16  Ala.  570; 
Prater  r.  Darby,  24  Ala.  496;  Pierce  v. 
Tidwell,  81  Ala.  299,  2  So.  15;  Strong  7'. 
Brewer,  17  Ala.  706;  Byrne  t.  Marshall, 
44  Ala.  355;  Dexter  v.  Ohlander.  89  Ala. 
262,  7  So.  115,  116;  Berry  v.  Nail,  54  Ala. 
446;  Jordan  v.  Jordan,  65  Ala.  301,  308; 
Louisville,  etc.,  R.  Co.  v.  Williams,  5  Ala. 
App.  615,  59  So.  673,  678. 

Where  different  instruments  are  ex- 
ecuted at  the  same  time,  but  are  all  parts 
of  one  transaction,  the  court  will  pre- 
sume such  a  priority  in  the  execution  of 
them  as  will  best  effect  the  intent  of  the 
parties.     Whitehurst  v.  Boyd.  8  Ala.  375. 

Where  several  writings  arc  made  part 
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of  one  transaction,  they  must  be  read  to- 
gether, and  each  must  be  construed  with 
reference  to  the  others,  whether  all  the 
writings  were  made  at  the  same  date  or 
not.  Louisville  &  N.  R.  Co.  v.  Williams, 
5  Ala.  App.  615,  59  So.  673.  See,  to  same 
effect,  Robbins  v,  Webb,  68  Ala.  393,  399. 

§  IM.  Matters  Annexed  or  Referred  to  as 
Part  of  Contract. 

When  a  written  contract  refers  to  the 
terms  of  another  contract,  as  one  of  the 
stipulations  then  agreed  on,  evidence  may 
be  given  of  what  the  terms  so  referred  to 
were.     Casey  v.  Holmes,  10  Ala.  776. 

§  123.   Existing  Law  as  Part  of  Contract. 

The  validity  of  a  contract  must  be  de- 
termined by  the  statute  in  force  at  the 
time  it  is  made;  if  it  is  valid  when  made, 
a  subsequent  change  or  repeal  of  the  law 
can  not  impair  its  validity;  and  if  it  is 
void  when  made,  no  subsequent  law  can 
impart  to  it  validity.  Mays  v.  Williams, 
27  Ala.  267;  Armstrong  v.  Bufford,  51 
Ala.  410. 

A  statute  which  describes  a  duty,  the 
performance  of  which  is  involved  in  a 
contract,  becomes  a  part  of  the  contract. 
Greek-American  Produce  Co.  v,  Illinois 
Cent.  R.  Co.,  4  Ala.  App.  377,  58  So.  994. 

§  ia4.  Terms  Implied  as  Part  of  Con- 
tract 

General  Rule. — A  written  contract  is 
conclusively  presumed  to  embody  all  the 
terms  of  the  agreement,  and  none  can  be 
implied.  Blackman  v.  Dowling,  63  Ala. 
304. 

Where  the  obligation  of  a  contract  is 
expressed  in  clear  and  unambiguous 
terms,  a  further  and  larger  obligation  can 
not  be  implied.  McPherson  v.  Harris,  59 
Ala.  620. 

Limitations  of  Rule. — In  the  construc- 
tion of  written  contracts  which  are  in 
themselves  perfect,  all  incidents  or  legal 
implications  form  part  and  parcel  of  the 
contract,  as  if  actually  incorporated 
therein.     Nave  r.  Berry,  22  Ala.  382. 

When  a  contract  for  the  sale  of  cotton 
is  made  in  a  town  where  a  board  of  trade 
is  organized,  having  rules  regulating  the 
sale  of  cotton,  and  the  purchaser,  being 
informed  of  those  rules,  does  not  dissent 
or  object  to  them,  but  proceeds  with  the 
contract,  those  rules  became  a  part  of  it, 
as  if  incorporated  into  it  by  express  stipu- 
3  Ala  Dig— 22 


lation,  although  they  have  not  existed  so 
long,  or  been  known  and  acted  on  so  gen- 
erally, as  to  become  binding  as  a  custom 
or  usage  of  trade.  Leigh  Bros,  v,  Mobile 
&  O.  R.  Co.,  58  Ala.  165. 
§  IW.    Extrinsic  Circumstances. 

If  the  language  of  a  written  agreement 
is  on  its  face  ambiguous,  the  courts  will 
look  at  the  surrounding  circumstances,  at 
the  situation  of  the  parties,  and  the  sub- 
ject matter  of  the  contract,  for  aid  in  giv- 
ing a  construction  to  its  languaf^e.  Ely  i\ 
Witherspoon,  2  Ala.  131;  Pollard  v.  Mad- 
dox,  28  Ala.  321;  Bryant  v,  Stephens,  58 
Ala.  636;  Evington  v.  Smith,  66  Ala.  398; 
Watson  V.  Kirby,  112  Ala.  436,  20  So.  624; 
Minge  r.  Green  (Ala.),  58  So.  381;  Chat- 
tanooga Brewing  Co.  i\  Smith,  3  Ala. 
.\pp.  551,  58  So.  63;  Brantley  v.  Southern 
Life  Ins.  Co..  53  Ala.  551.  556;  Highland 
Ave.,  etc.,  R.  Co.  v,  Birmingham  Union  R. 
Co.,  117  Ala.  511,  23  So.  785,  788;  Mc- 
Pherson V.  Harris,  59  .^la.  620;  McDon- 
nell r.  Jordan,  142  Ala.  279,  38  So.  122,123; 
Smith  V.  Webb  (Ala.),  58  So.  913,  916; 
Crass  V,  Scruggs,  115  Ala.  258,  22  So.  81, 
82;  Alexander  v.  Smith,  3  Ala.  App.  501, 
57  So.  104;  Alexander  v,  Sanders,  93  Ala. 
345,  9  So.  521;  Loeb  v.  Montgomery 
(Ala.),  61  So.  642. 

A  power  of  attorney  authorized  the 
agent  to  sign  the  principal's  name  in  the 
general  transaction  of  his  business  and 
gave  him  "full  power  and  authority  to  do 
and  perform  any  act  or  thing  whatever 
required  to  be  done*'  in  the  general  trans- 
action of  the  business.  Held  that  it  was 
competent  for  the  principal  to  show  in 
an  action  against  him  on  a  note  executed 
in  his  name  by  the  agent  that  his  sole 
business  consisted  of  renting  his  farm 
lands  and  that  the  power  of  attorney  was 
executed  to  enable  the  agent  to  attend  to 
that  business  during  the  principal's  tem- 
porary absence  from  the  state.  Brantley 
V.  Southern  Life  Ins.  Co.,  53  Ala.  554. 

§  126.   Construction  by  Parties. 

The  conduct  of  parties  under  a  con- 
tract constituting  a  practical  construction 
of  it  given  by  both  parties  is  frequently 
a  very  important  element  in  the  interpre- 
tation of  contracts  that  appear  ambiguous. 
Comer  i\  Bankhead,  70  Ala.  136, 141;  Crass 
r.  Scruggs,  115  Ala.  258,  22  So.  81,  83; 
Turner  v,  Hartsell,  4  Ala.  App.  607,  58  So. 
950,  951. 
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When  Permissible. — It  is  only  when 
there  is  a  latent  ambiguity  in  a  contract 
that  the  subsequent  conduct  of  the  par- 
ties can  be  looked  to  for  aid  in  its  con- 
struction. Gadsden  &  A.  U.  Ry.  Co.  v, 
Gadsden  Land  &  Impovement  Co.,  29 
So.  549,  128  Ala.  510. 

Mere  Declaration  of  One  Party.— In 
construing  a  contract,  courts  will  not  con- 
sider the  .declaration  of  a  party  as  to  its 
meaning,  made  in  his  interest.  Mobile 
Building  &  Loan  Ass'n  v.  Robertson,  65 
Ala.  382. 

Instances. — Where  a  well  driller  con- 
tinued to  drill  after  finding  a  small  amount 
of  water,  he  thereby  conclusively  showed 
that  he  understood  the  contract  obliga- 
tion to  find  water  to  mean  water  in  appre- 
ciable quantities.  Turner  z/.  Hartsell,  4 
Ala.  App.  607,  58  So.  950. 

Where  all  of  the  parties  to  the  cause 
construed  contracts,  entered  into  in  a  for- 
eign state,  as  domestic  contracts,  the  court 
will  so  treat  them.  Corinth  Bank,  etc., 
Co.  V,  King  (Ala.),  62  So.  704. 

Where  a  contractor  who  was  operating 
under  several  contracts  and  a  subcon- 
tractor treated  the  original  contract  as 
constituting  a  single  contract,  the  court 
in  an  action  by  the  subcontractor  against 
the  contractor  for  breach  will  follow  the 
same  interpretation.  Southern  Bitulithic 
Co.  r.  Hughston  (Ala.),  58  So.  450. 

Where  a  contract  to  loan  money  for  the 
improvement  of  a  dam  contained  nothing 
indicating  that  the  construction  of  a  new 
water  house  above  the  dam  was  not  con- 
templated, it  was  competent  for  the  par- 
ties to  interpret  the  contract  as  providing 
for  construction  of  a  new  water  house  as 
a  part  of  the  dam.  Bixby-Theisen  Co.  v. 
Evans,  174  Ala.  571,  57  So.  39. 

Where  a  contract  to  loan  money  to  be 
used  in  the  construction  of  certain  im- 
provements on  its  face  provided  for  de- 
fendant's advancement  of  the  total  sum 
agreed,  at  one  time,  and  plaintiffs  ex- 
penditure of  additional  sums  only  in  case 
the  advancement  was  insufficient  to  com- 
plete the  improvement,  but  there  was  evi- 
dence that  the  parties  agreed  on  a 
method  by  which  plaintiff  made  expendi- 
tures for  labor  for  which  he  was  reim- 
bursed by  defendant  on  the  presentation 
of  pay  rolls  showing  such  expenditures, 
money  expended  by  plaintiff  under    such 


arrangement,  for  which  defendant  subse- 
quently refused  to  reimburse  him,  was  re- 
coverable. Bixby-Theisen  Co.  v.  Evans, 
174  Ala.  571,  57  So.  39. 

Where,  by  the  terms  of  a  contract  for 
water  supply  between  a  city  by  a  water- 
works company,  payments  for  hydrant 
rentals  were  to  begin  on  "the  first  day  of 
the  first  month  succeeding  the  completion 
of  the  works,"  and  as  these  terms  were  in- 
terpreted and  acted  on  by  the  parties  the 
rentals  became  due  on  the  1st  days  of 
July  and  January  for  the  succeeding  six 
months,  a  judgment  allowing  the  company 
to  recover  for  the  six  months  current 
when  suit  was  begun  is  proper,  since,  by 
making  rentals  payable  in  advance,  the 
intention  appeared  not  to  make  the  com- 
pany's complete  performance  a  condition 
precedent  to  the  recovery  of  rent  for  the 
current  period.  Greenville  v,  Greenville 
Waterworks  Co.,  125  Ala.  825,  27  So.  764. 
See  post,  "Conditions  Precedent  in  Gen- 
eral," §  161. 
§  127.    Entire  or  Severable  Contracts. 

The  consideration  to  be  paid,  and  not 
the  subject  or  thing  to  be  performed,  de- 
termines the  class  to  which  a  contract  be- 
longs. If  the  consideration  is  single,  the 
contract  is  entire;  but  if  it  is  expressly, 
or  by  necessary  implication,  apportioned, 
the  contract  is  severable.  Kirkland  t'. 
Gates,  25  Ala.  465. 

A  contract  is  said  to  be  entire  when  a 
gross  sum  is  to  be  paid  for  a  certain  and 
definite  consideration.  Wolfe  v,  Parham, 
18  Ala.  441. 

Contract  for  Services. — An  agreement 
between  the  parties  that  the  work  should 
be  completed  before  any  compensation  is 
demandable  is  an  entire  contract.  Part- 
ridge V,   Forsyth,  29   Ala.  200. 

Plaintiff,  the  owner  of  certain  slaves,  in 
consideration  of  $400  agreed  to  hire  the 
slaves  to  defendant  for  a  year,  and  to 
superintend  them  as  an  overseer,  and 
work  as  a  laborer.  Held,  that  the  hiring 
of  the  slaves  and  of  plaintiff  as  an  over- 
seer was  an  entire  contract.  Leaird  v, 
Davis,  17  Ala.  448. 

§   128.    Alternative  Stipulations  and  Op- 
tions. 

As   to   mode    of   payments,    see     post, 

"Mode  of  Making  Compensation,"  §  166. 

Where  a  contract  is  in  the  alternative, 
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conferring  on  one  party  the  right  to  be- 
come the  purchaser  of  land  by  delivering 
annually  a  certain  quantity  of  cotton,  or 
to  deliver  a  smaller  quantity  as  rent  and 
become  a  tenant,  such  party  has  his  elec- 
tion to  become  purchaser  or  tenant  within 
the  time  for  paying  the  first  annual  in- 
stallment, after  which,  on  his  failure  to 
elect,  the  other  party  can  treat  him  as 
either  a  purchaser  or  tenant,  but  an  elec- 
tion once  made  by  either  party  is  irrevo- 
cable.   Collins  V,  Whigham,  58  Ala.  438. 

An  election  made  either  by  the  party 
himself  or  his  personal  representative  de- 
pends on  the  actual  performance  of  either 
one  or  the  other  of  the  ajternative  stipu- 
lations.    Collins  V.  Whigham,  58  Ala.  438. 

Option  to  Determine  or  Consummate. — 
If  by  the  terms  of  an  agreement  an  option 
is  reserved  to  one  party  to  determine  or 
to  consummate  it  as  a  contract,  the  law 
will  give  the  like  option  to  the  other  un- 
til both  are  bound,  then  it  becomes  a 
binding  contract.  Mclntyre  Lumber,  etc., 
Co.  V.  Jackson  Lumber  Co.,  165  Ala.  268, 
51   So.  767. 

Defendant  agreed  to  purchase  from  a 
manufacturer  of  lumber  all  the  lumber  of 
a  certain  description  that  he  should  manu- 
facture until  defendant  should  notify  him 
to  discontinue  the  cutting,  and  the  manu- 
facturer agreed  to  sell  such  lumber  at  a 
specified  price.  Held,  that  either  party 
could  terminate  the  agreement  before  any 
lumber  of  such  description  had  been 
manufactured,  but,  after  the  manufacture 
of  such  lumber  had  commenced,  it  was 
binding  on  both.  Mclntyre  Lumber,  etc., 
Co.  V.  Jackson  Lumber  Co.,  165  Ala.  268, 
51    So.   767. 

Manner  of  Performance  Optional. — An 
agreement  by  the  warden  of  a  peniten- 
tiary to  let  a  certain  number  of  convicts, 
which  during  the  life  of  the  contract  arc 
to  be  delivered  from  time  to  time  at  the 
sole  option  of  the  warden,  does  not  give 
the  hirer  the  right  to  demand  the  de- 
livery of  any  particular  convicts,  but  it  is 
optional  with  the  warden  which  convicts 
he  shall  deliver.  Comer  v.  Bankhead,  70 
Ala.  136. 

Time  from  Which  Rights  Attach.— 
Where  a  contract  provides  that  a  party 
to  it  may  elect  to  do  one  or  the  other  of 
two  things,  when  the  election  is  mani- 
fested by  a  performance  or  nonperform- 


ance of  the  stipulations,  all  the  rights  and 
incidents  of  the  relation,  as  between  the 
parties,  and  all  persons  who  have,  with 
notice,  acquired  rights  which  may  be  im- 
paired, will  attach  from  the  time  of  mak- 
ing the  contract.  Collins  v,  Whigham,  58 
Ala.  438. 

§  129.    Dependent  or  Independent  Stipu- 
lations. 

In  General. — "Covenants  are  either  de- 
pendent, concurrent,  or  mutual  and  inde- 
pendent. The  first  depends  on  the  prior 
performance  of  some  act  or  condition,  and 
until  the  condition  is  performed,  the  other 
party  is  not  liable  to  an  action  on  his 
covenant.  In  the  second,  mutual  acts  are 
to  be  performed  at  the  same  time,  and  if 
one  party  is  ready,  and  offers  to  perform 
his  part,  and  the  other  neglects,  or  re- 
fuses to  perform  his,  he  who  is  ready  and 
offers,  has  fulfilled  his  engagement,  and 
may  maintain  an  action  for  the  default  of 
the  other,  though  it  is  not  certain  that 
either  is  obliged  to  do  the  first  act.  The 
third  sort  is,  where  either  party  may  re- 
cover damages  from  the  other  for  the  in- 
jury he  may  have  received  by  a  breach 
of  the  covenants  in  Jiis  favor;  and  it  is 
no  excuse  for  the  defendant  to  allege  a 
breach  of  the  covenants  on  the  part  of 
the  plaintiff."  Bailey  v.  White,  3  Ala.  330, 
331. 

"The  intent  of  the  parties,  to  be  col- 
lected from  the  contract  itself  and  from 
a  common-sense  view  of  it,  must  control 
the  court  in  determining  whether  the 
covenants  are  dependent  or  independent." 
Nesbitt  V.  McGehee,  26  Ala.  748,  755; 
Maul  V.  Eiland,  83  Ala.  314,  3  So.  688,  689. 

Independent  Covenants.  —  "Covenants 
are  said  to  be  independent,  when  a  day 
is  appointed  for  the  payment  of  money 
by  the  defendant,  or  for  the  doing  of  any 
other  act  by  him,  and  such  day  is  to  hap- 
pen before  the  thing,  which  is  the  con- 
sideration of  the  defendant's  covenant, 
was  to  be  performed;  because  there  it 
would  appear  that  the  defendant  relied 
upon  his  remedy,  and  did  not  intend  to 
make  the  plaintiff's  performance  a  condi- 
tion precedent."  Jones  v.  Sommerville,  1 
Port.  437;  Ledyard  z\  Manning,  1  Ala.  153, 
155;  Maul  r.  Eiland,  83  Ala.  314,  3  So.  688; 
Drake  v.  Goree,  22  Ala.  409. 

Where  one  party  agrees  to  serve  an- 
other as   overseer   for  a   term   of  twelve 
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months,  for  which  services  the  second 
party  agrees  to  pay  a  specified  sum  at  a 
certain  day  before  the  end  of  the  year, 
the  covenants  are  independent.  Mullins 
z»,  Cabiness,  Minor  21. 

Dependent  Covenants. — A  covenant  to 
pay  money  on  a  certain  day,  if  the  cove- 
nantee would  deliver  possession  of  cer- 
tain land  to  the  covenanto\s  on  a  prior 
day.  is  a  dependent  covenant.  Bailey  v. 
White,  3  Ala.  330. 

A  covenant  to  pay  money  at  a  fixed 
time  on  condition  that  certain  services  to 
be  rendered  arc  performed,  without  any 
period  being  fixed  for  the  performance 
of  them,  is  a  dependent  covenant.  Taylor 
V.  Rhea,  Minor  414. 

Where  a  party  contracts  to  carry  the 
mail  over  a  certain  route  for  twelve 
months  for  $700,  to  be  paid  quarterly  on 
the  performance  of  the  service,  the  cove- 
nants are  dependent.  Davis  r.  Wade,  4 
Ala.  208. 

§  180.  Evidence  to  Aid  Construction. 

Presumption  of  Good  Faith.— All  con- 
tracts are  presumed  to  intend  good  faith 
on  the  part  of  the  contractors.  J.  M. 
Ackley  &  Co.  v.  Hunter,  Benn  &  Co.'s 
Co.,  51  So.  964,  166  Ala.  295. 

Admissibility. — Evidence  that  defend- 
ants knew  that  plaintiff  was  doing  work 
under  an  incomplete  contract,  and  made 
no  objection,  is  admissible  as  tending  to 
show  that  the  parties  intended  such  con- 
tract to  be  complete.  Hodges  r.  Sublett, 
91  Ala.  588,  8  So.  800. 

§  131.  Questions  for  Jury. 

§  131  (1)    In  General 

Where  there  is  no  ambiguity  in  the 
terms  of  a  written  contract,  it  is  the 
province  of  the  court,  and  not  of  the  jury, 
to  determine  its  meaning.  Holman  v. 
Crane,  16  Ala.  570;  Kidd  r.  Cromwell,  17 
Ala.  648;  Bernstein  r.  Humes,  60  Ala.  582; 
Boykin  v.  Bank  of  Mobile,  72  Ala.  262; 
Barnhill  v,  Howard,  104  Ala.  412,  16  So. 
1;  Davis  v.  Badders,  95  Ala.  348,  10  So. 
422,  426;  Hardaway- Wright  Co.  v.  Brad- 
ley Bros.,  163  Ala.  596,  51  So.  21;  Martin 
V.  Chapman,  6  Port.  344;  Learned-Letcher 
Lumber  Co.  v.  Fowler.  109  Ala.  169,  19 
So.  396,  398;  Whetstone  v.  Bank,  9  Ala. 
875,  882. 

"The  meaning  and  interpretation  of  a 
contract,  whether  written  or  verbal,  is  a 


question  of  law,  and  it  should  be  declared 
by  the  court.  Branch  Bank  v,  Boykin,  9 
Ala.  320."  Roddy  v.  McGetrick,  49  Ala. 
159,  161. 

In  an  action  to  recover  for  the  breach 
of  a  contract,  where  there  is  no  conflict 
in  the  evidence  as  to  what  is  the  contract 
involved  in  the  suit,  and  its  terms  and 
conditions  are  certain,  the  construction  of 
such  contract  is  a  question  of  law  for  the 
court  to  determine,  and  not  for  the  jury. 
McFadden  v.  Henderson,  29  So.  640,  128 
Ala.  221. 

What  constitutes  a  material  part  of  a 
contract  is  a  question  of  law  for  the  court 
Elliott  r.  Howison,  40  So.  1018,  146  Ala. 
568. 

Conftict  as  to  Evidence  of  Contract — 

Where  the  evidence  as  to  what  a  contract 
was  between  the  parties  is  in  direct  con- 
flict, the  question  is  for  the  jury.  South- 
ern Iron  &  Equipment  Co.  v.  Holmes 
Lumber  Co.,  51   So.  531,  164  Ala.  517. 

Lost  Instrument — Where  a  written  con- 
tract sued  on  was  lost,  it  was  the  court's 
duty  to  construe  it  from  the  evidence  of 
its  terms,  and  an  instruction  that,  if  the 
evidence  of  its  terms  conflicted,  the  jury 
should  determine  the  intention  of  the  par- 
ties, was  erroneous.  Wellman  v.  Jones, 
27  So.  416,  124  Ala.  580. 

§  131  (2)  Ambiguity  in  General. 

In  a  contract  for  the  delivery  of  tim- 
ber, a  stipulation  to  give,  for  certain  ad- 
vances, "a  lien  and  mortgage"  thereon  "as 
fast  as  gotten  out,"  can  be  construed  to 
embrace  timber  in  existence  when  the 
contract  was  made,  as  well  as  timber  to 
be  manufactured  afterwards;  and,  in  det- 
inue, an  instruction  leaving  this  import 
to  be  ascertained  by  the  jury  from  ex- 
trinsic evidence  is  not  erroneous.  Morn- 
ingstar  z\  Wiggins,  59  Ala.  267. 

A  contract  described  the  timber  sold  as 
•'timber  twelve  inches  heart  and  up,"  and 
it  was  in  dispute  as  to  what  was  meant  by 
this  phrase,  conflicting  testimony  being 
introduced  on  the  point.  Held,  that  the 
question  as  to  the  proper  rule  for  the 
measurement  of  the  timber  should  have 
gone  to  the  jury.  McKenzie  v.  Wimberly, 
86  Ala.  195,  5  So.  468. 

In  an  action  for  the  price  of  cattle  origi- 
nally sent  by  plaintiff  to  defendant  for 
safe-keeping,    the    question     whether     an 
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agreement  afterwards  made  by  defendant 
to  "guaranty"  plaintiff  a  certain  sum  for 
them  constituted  a  sale  was  for  the  jury. 
Rodgers  v.  Crook,  97  Ala.  722,  12  So.  108. 

§  181  (3)   ExtrioBic  Facts. 

Where  the  construction  of  a  contract 
depends  on  extrinsic  facts,  its  construc- 
tion is  for  the  jury.  Boykin  v.  Bank  of 
Mobile,  72  Ala.  262;  Weir  v.  Long,  145 
Ala.  328,  39  So.  974;  Holman  v.  Crane,  16 
Ala.  570,  580. 

Although,  when  the  legal  operation 
and  effect  of  the  instrument  depends,  not 
only  on  the  meaning  and  construction  of 
the  words  used,  but  also  upon  collateral 
facts  and  extrinsic  evidence,  the  inference 
of  fact  to  be  drawn  from  the  evidence 
should  be  submitted  to  the  jury;  yet,  if 
the  evidence  is  addressed  to  the  court, 
without  objection,  -and  passed  on,  the 
court  may  draw  all  such  inferences  as 
the  jury  could  properly  have  drawn. 
Boykin  v.  Bank,  72  Ala.  262. 

A  and  B  entered  into  a  verbal  contract 
by    which    A    undertook    to    sell    and    de- 
liver to  B  at  a  certain  time  and  place,  50 
bales  of  cotton,  and  B  to  pay  him  there- 
for ten  cents  per  pound.     About  the  time 
fixed   on   for  the   fulfillment   of   the   con- 
tract,   the    parties    agreed    that    the    time 
of   performance   should   be   postponed    to 
another   named   day,   and   that   their   con- 
tract should  be  reduced  to  writing,  which, 
however,   was   never   done.     On   the   day 
last     appointed,    B    and    the    agent    of    A 
met  at  the  place   designated   for   the   de- 
livery, when  B  took  the  agent  aside,  and 
said  to  him  that  A.  ought  to  let  him  off 
from    the    contract;    but    the    agent    pro- 
ceeded  to   tender  him   the   cotton,  which 
'he  refused  to  accept  and  pay   for.     Held 
that,  in  an  action  by  A  for  a  breach   of 
the    contract,    the    question    whether  the 
parties  intended  by  the  second  agreement 
that    the    contract    should    be    no    longer 
binding,    unless    reduced    to    writing,   or 
whether     they    intended     merely    that    it 
should    be    reduced    to    writing    with    the 
view    of    being    mutually    furnished    with 
more    certain  evidence    of  what    the  con- 
tract  was,   was   one   of   fact,   and   should 
be  left  to  the  determination  of  the  jury. 
Adams  v.  Davis,  16  Ala.  748. 
§   181    (4)   Contracts  by  Correspondence. 
When  the  contract  sued  on  was  nego- 


tiated and  consummated  between  the  par- 
ties by  telegraph,  the  several  dispatches, 
as  written  instruments,  must  be  construed 
by  the  court.  Humes  v.  O' Bryan,  74  Ala. 
64,  66. 


§   181    (5)    Oral  Contracts  and  Contracts 
Partly  Oral. 

If  the  intention  of  the  parties  to  a 
verbal  contract  is  doubtful,  though  there 
may  be  no  conflict  in  the  evidence,  the 
jury  must  determine  what  the  contract 
was.     Swanner  r.  Swanner,  50  Ala.  66. 

§  181  (6)  Time. 

What  constitutes  a  reasonable  time  for 
the  performance  of  a  contract  is  a  ques- 
tion of  fact  when  the  surrounding  circum- 
stances are  in  dispute,  but  is  a  question  of 
law  when  the  contract  is  in  writing,  or 
the  extrinsic  facts  are  undisputed.  Alford 
r.  Creagh   (Ala.),  62  So.  254. 

What  is  a  reasonable  time  within  which 
a  contract  must  be  performed  is  a  matter 
of  law,  when  it  depends  upon  the  con- 
struction of  a  contract  in  writing,  or  upon 
undisputed  extrinsic  facts.  It  is  a  ques- 
tion of  fact,  when  it  depends  upon  facts 
extrinsic  to  the  contract,  and  which  are 
matters  in  dispute.  Cotton  v.  Cotton,  75 
Ala.  345;  American  Oak  Extract  Co.  v. 
Ryan,  104  Ala.  267,  15  So.  807,  810;  Harris 
V.  Free,  6  Ala.  App.  113,  60  So.  423,  425. 
Where,  under  a  contract,  plaintiff  has 
a  reasonable  time  in  which  to  perform  a 
certain  work,  the  question  of  what  is  a 
reasonable  time  is  for  the  determination 
of  the  jury.  Watt  v.  Sheppard,  2  Ala. 
425;  Drake  7'.  Goree,  22  Ala.  409. 

A  deed  dated  January  1,  1909,  convey- 
ing standing  timber,  provided  that  the 
grantee,  if  he  erected  a  sawmill  at  a  par- 
ticular place  on  the  land,  should  build  an 
addition  to  a  house,  which  house  should 
be  at  the  disposal  of  the  grantor's  tenant. 
The  grantees  located  their  sawmill  at  the 
point  in  question  within  a  few  days  after 
the  date  of  the  deed,  but  had  not  com- 
menced the  addition  to  the  house  when 
the  suit  was  brought  in  March,  1911.  No 
explanation  of  the  delay  was  made.  Held, 
that  it  was  a  question  for  the  jury  whether 
a  reasonable  time  for  making  the  addition 
•had  expired  prior  to  the  bringing  of  the 
suit.  Harris  v.  Free,  6  Ala.  App.  113,  60 
So.  423. 
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(B)  PARTIES. 

§  132.  Scope  of  Contractual  Relation  in 
General. 

Name  of  Third  Person  Appearing  as 
Signer. — Where  a  contract  expressly 
stated  that  it  was  between  two  parties, 
the  fact  that  another's  name  appeared  as 
a  signer  at  the  end  thereof  with  that  of 
one  of  the  parties  did  not  make  such 
other  a  party  to  the  contract.  Shriner  v. 
Craft,  51   So.  884,  166  Ala.   146, 

Contractor  or  Subcontractor  as  Prom- 
isee.— Where  one  in  charge  of  the  con- 
struction of  a  railroad  tells  plaintiff,  a 
subcontractor,  to  do  certain  extra  work 
not  called  for  by  the  company's  contract 
with  the  original  contractor  nor  by  plain- 
tiff's contract  with  the  original  contractor, 
and  that  the  company  would  pay  for  it. 
the  promise  to  pay  will  be  deemed  to 
have  been  made  to  plaintiff.  Lafayette 
Ry.  Co.  V.  Tucker,  27  So.  447,  124  Ala. 
514. 

§  133.  Joint  and  Several  Contracts. 

§  134. Joint  Contracts  and  Survivor- 
ship. 

Where  two  persons  sign  their  names  to 
the  blank  form  at  the  bottom  of  a  writ, 
acknowledging  themselves  to  be  securities 
for  the  costs,  the  contract  is  joint,  and 
not  joint  and  several,  since  the  only  in- 
struments that  are  made  joint  and  several 
obligations  (Clay's  Dig.,  p.  323)  are  bond>, 
covenants,  bills,  notes,  and  judgments, 
Boswell  V.  Morton,  20  Ala.  235. 

§  136.  Several  Contracts. 

The  purchaser  of  a  decree  for  the  sale 
of  a  tract  of  land  to  satisfy  a  vendor's 
lien,  as  part  of  the  consideration  therefor, 
agreed  with  his  vendor,  and  with  parties 
who  had  at  various  times  subsequent  to 
the  creation  of  the  lien  purchased  parts  of 
the  land,  that  before  enforcing  said  de- 
cree he  would  file  a  petition  to  determine 
the  order  in  which  the  parcels  of  land 
should  be  sold  to  satisfy  the  decree,  it 
being  further  agreed  that  the  original  and 
subpurchasers  of  the  land,  or  any  one  of 
them,  might  answer  and  introduce  evi- 
dence in  support  of  their  claims,  and  that 
the  court  should  determine  the  equities 
between  the  original  and  subpurchasers 
among  themselves,  and  between  each  and 
all  of  them  and  the  purchaser  of  the  de- 


cree. Held,  that  the  interests  of  the  par- 
ties to  the  contract  were  several,  and 
therefore  one  of  them  might  maintain  an 
action  for  its  breach.  Burton  z\  Henry, 
90  Ala.  281,  7  So.  925. 

§    136.   Joint  and  Several  Contracts. 

Where  a  contract  expressly  sets  forth 
that  it  is  made  by  "H.  N.  L.  and  S.  J.  A., 
doing  business  under  the  firm  name  of  L. 
&  A."  as  parties  of  the  first  part,  it  is 
their  joint  and  several  contract.  Forst  z\ 
Leonard,  112  Ala.  296,  20  So.  587. 

A  bankrupt  was  indebted  to  plaintiff 
and  defendant  and  codefendant,  who  as 
indorsers  of  the  bankrupt  had  paid  his 
note.  Defendant  and  codefendant  filed  a 
claim  against  the  bankrupt,  and  plaintiff 
desisted  from  doing  so  on  the  promise 
of  defendant  and  codefendant  that  each 
should  have  a  third  of  any  dividend  paid 
on  the  claim  filed.  The  negotiations  re- 
sulting in  the  agreement  were  conducted 
by  plaintiff  and  defendant  alone,  but  the 
agreement  was  signed  by  defendant  and 
codefendant.  Held,  that  the  obligation 
created  was  a  joint  and  several  obligation 
of  defendant  and  codefendant.  and  plain- 
tiff was  entitled  to  judgment  against  co- 
defendant,  though  he  had  only  received  a 
third  of  the  claim  allowed,  and  though 
defendant  had  collected  the  two-thirds. 
Rankin  r.  McCleery,  5  Ala.  App.  456,  57 
So.  599. 

§  137.  Rights  Acquired  by  Third  Persons. 
-  Privity  of   Contract  in  Gen- 


§   138.   - 
eral. 

§  138  (1)  In  General. 

A  stranger  to  a  contract  can  take  no 
advantage  of  a  breach  of  condition.  Fos-* 
ter  V.  Sykes,  23  Ala.  796;  Henry  v.  Murphy 
&  Co.,  54  Ala.  246,  251,  cited  in  note  in 
25  L.  R.  A.  266. 

§    138    (2)    Building  and  Road  Construc- 
tion Contracts. 

A  railroad  company  in  a  contract  for' 
the  construction  of  its  road  by  reserv- 
ing the  right  for  its  own  protection  to 
make  payments  to  subcontractors  did  not 
thereby  become  liable  to  the  subcon- 
tractor. Alexander  v.  Alabama  Western 
R.  Co.  (Ala.),  60  So.  295. 

In  an  action  by  subcontractors  against 
a  railroad  company  for  construction  work 
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done  by  them,  it  appeared  that  the  presi- 
dent, the  chief  engineer,  and  the  assist- 
ant engineer  of  the  railroad  company,  of 
which  they  were  also  directors,  consti- 
tuted a  copartnership;  that  by  resolution 
of  the  directors  the  president  was  author- 
ized to  contract  with  such  firm  for  the 
construction  of  the  company's  road;  that 
no  further  contract  was  made;  that  such 
firm  sublet  the  contract  to  D.  &  A.,  an- 
other firm,  by  written  contract,  who  as- 
signed to  plaintiffs.  Held,  that  there  was 
no  privity  of  contract  between  plaintiffs 
and  the  company,  and,  in  order  to  es- 
tablish the  latter's  liability,  there  must  be 
proof  of  an  independent,  subsequent  con- 
tract between  it  and  plaintiffs.  Hunts- 
ville,  Belt  Line  &  M.  S.  Ry.  Co.  v.  Cor- 
pening,  OT*  Ala.  681.  12  So.  295. 

Such  contract  is  not  established  by 
showing  that  plaintiffs  told  such  chief 
engineer  that  they  could  not  do  the  work 
for  the  price  stated  in  the  original  con- 
tract, and  proposed  to  throw  it  up;  that 
the  latter  told  them  to  go  on  and  do  the 
work,  and  that  they  should  be  paid;  and 
that  they  did  the  work  uncler  this  assur- 
ance— when  it  does  not  appear  whether 
he  was  then  acting  for  such  company,  or 
for  the  firm  of  which  he  was  a  member. 
Huntsville,  etc.,  R.  Co.  v.  Corpening,  97 
Ala.   681,   12   So.   295. 

§  138  (3)  Successors  in  Interest. 

"Assigns"  as  Defined  in  Contract— Leg- 
atees.— Where  a  contract  for  preferential 
rates  between  a  railroad  company  and  a 
shipper  provided  that  the  railroad  agreed 
to  transport  logs  for  such  shipper  •*and 
his  assigns"  at  a  prescribed  rate,  and  the 
contract  defined  the  word  "assigns"  as 
"limited"  to  the  shipper's  legal  represent- 
atives in  case  of  death,  to  his  successors 
in  the  timber  and  lumber  business  in  case 
of  his  retirement,  and  to  any  mill  that  he 
might  build  or  purchase,  the  contract  did 
not  pass  to  a  legatee  of  the  shipper's  lum- 
ber business,  etc.,  under  his  will.  Sullivan 
V,  Louisville  &  N.  R.  Co.,  35  So.  694,  138 
Ala.  650. 

§  laa. Agreement  for  Benefit  of  Third 

Person. 
§  139  (1)  In  General. 

Where,  by  an  unsealed  contract,  one 
makes  a  promise  to  another  for  the  "bene- 
fit of   a  third  person,    the  latter   may  re- 


cover thereon,  though  the  consideration 
did  not  move  from  him.  Lovely  v.  Cald- 
well, 4  Ala.  684;  Mason  v.  Hall,  30  Ala. 
599;  Shotwell  v,  Gilkey,  31  Ala.  724;  White 
V.  Mastin,  38  Ala.  147;  Huckabee  v.  May, 
14  Ala.  263;  Henry  v.  Murphy  &  Co.,  54 
Ala.  246,  251;  Wimbish  v.  Montgomery, 
etc.,  Loan  Ass'n,  69  Ala.  575.  See  note  in 
25  L.  R.  A.  264,  266,  273. 

When  one  pays  money  to  another  for 
the  use  of  a  third,  an  action  therefor  may 
be  brought  by  such  third  person.  Gar- 
rett V.  Garrett,  27  Ala.  687. 

Where  letters  from  a  commission  firm 
to  a  cotton  buyer,  agreeing  to  honor  the 
latter's  drafts  for  consignments  are  made 
known,  though  not  shown  to  a  banker, 
who,  on  the  faith  of  them,  discounted  the 
drafts  of  the  cotton  buyer  on  the  writers 
for  cotton  bought  and  shipped  to  them, 
the  promise  inures  to  the  banker's  benefit. 
Smith  V.  Ledyard,  49  Ala.  279. 

Where  one  person  proposes  to  sell 
property  to  another,  and,  as  an  induce- 
ment to  purchase,  offers  to  take  the 
vendee's  note  for  the  price,  payable  to 
the  vendor,  for  the  use  and  benefit  of  an 
infant  son  of  the  vendee,  and  to  hold  the 
money  for  the  cestui  que  trust,  if  the 
vendee  accedes  to  the  offer,  and  gives  a 
note  in  the  form  proposed,  the  contract 
will  be  obligatory  upon  the  parties,  and 
the  payee  will  be  regarded  as  a  trustee 
for  the  son.  Eldridge  v.  Turner,  11  Ala. 
1049. 

Person  Other  than  One  for  Whose 
Benefit  Contract  Made. — If  A,  on  a  good 
consideration,  promises  B  to  pay  a  sum 
of  money  on  a  note  made  by  B  and  C,  as 
his  security,  to  a  third  party,  C  has  no 
right  of  action  against  A  upon  the  failure 
of  the  latter  to  perform  his  promise  to  B. 
Carter  v.  Darby,  15  Ala.  696. 

One  Incidentally  Benefited.— The  fact 
that  one  not  a  party  or  privy  to  a  con- 
tract is  incidentally  benefited  under  it  is 
no  reason  for  declaring  that  the  contract 
was  made  and  intended  for  his  benefit. 
Gulf  Compress  Co.  v.  Harris,  etc.,  Co.» 
158   Ala.  343,   48   So.   477,   480. 

An  owner  of  a  cotton  compress  and 
warehouse  leased  the  same  for  a  term  of 
years,  the  plant  to  be  conducted  as  a 
public  warehouse  and  compress  for  hire. 
The  lease  fixed  a  schedule  of  maximum 
charges.      Held,  that  one    engaged  in  the 
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business  of  buying,  selling,  and  shipping 
cotton  had  no  such  interest  in  the  lease 
as  entitled  him  to  enforce  the  provisions 
fixing  the  maximum  charges,  on  the 
ground  that  the  contract  was  made  for 
his  benefit.  Gulf  Compress  Co.  v.  Harris 
Cortner  &  Co.,  48  So.  477,  158  Ala.  343; 
Gulf  Compress  Co.  v.  Sykes,  Tweedy  & 
Co.,  48  So.  481,  159  Ala.  669;  Gulf  Com- 
press Co.  V.  Jones  Cotton  Co.,  48  So.  481, 
159  Ala.  670. 

§   139    (2)    Contract  to  Pay  Money  to  a 
Third  Person. 

The  rule  of  law  must  be  considered 
settled,  that  if  A  promise  B,  to  pay  a 
third  person  a  sum  of  money,  and  this 
promise  is  founded  on  a  sufficient  con- 
sideration, such  third  person  may  bring 
assumpsit  on  the  promise.  Huckabee  v. 
May,  14  Ala.  263,  269;  Pope  v.  Randolph, 
13  Ala.  214,  219.  See  note  in  25  L.  R.  A. 
266,  273. 

A  bank^s  agreement  with  a  purchaser.* 
after  the  execution  of  a  deed  of  trust  to 
it,  to  pay  the  balance  due  to  the  vendor, 
inured  to  the  benefit  of  the  vendor. 
Mackintosh  v,  Stewart  (Ala.),  61  So.  956. 

Where  a  father,  for  the  purpose  of  giv- 
ing to  his  son  the  use  of  three  slaves  for 
a  year,  hired  them  to  A.,  with  directions 
to  A.  to  pay  the  hire  to  the  son,  it  was 
held  that  the  administrator  of  the  son 
might  maintain  an  action  against  A.  for 
the  hire  of  the  slaves.  Pope  v.  Randolph, 
13  Ala.  214. 

§  139  (3)  Contract  to  Pay  Another's  Debt 
in  General. 

Where  one  contracts  to  pay  the  debt  of 
another,  an  action  will  lie  against  him  di- 
rectly on  the  agreement  by  the  creditor. 
Carver  v.  Eads,  65  Ala.  190;  Young  v. 
Hawkins,  74  Ala.  370;  Pugh  v.  Barnes, 
108  Ala.  167,  19  So.  370;  Shotwell  &  Co. 
V.  Gilkey,  31  Ala.  724,  727;  Potts  v.  First 
Nat.  Bank,  102  Ala.  286,  14  So.  663;  Cole- 
man V,  Hatcher,  77  Ala.  217.  See  note  in 
25  L.  R.  A.  266,  275. 

A  creditor  may  maintain  an  action 
against  one  who  bought  the  debtor's  as- 
sets and  assumed  his  debts.  Huckabee  v. 
May,  14  Ala.  263;  Henry  v.  Murphy,  54 
Ala.  246.    See  note  in  25  L.  R.  A.  266,  273. 

Where  defendant  and  S.  contracted  for 
the  sale  of  the  latter*s  interest  in  an  in- 
surance agency  to  defendant,  $  part  of  the  j 


consideration  for  which  was  defendant's 
agreement  to  pay  S.'s  proportion  of  the 
debts  of  the  firm,  including  a  debt  to 
plaintiff  company  w'hich  was  represented 
by  the  firm,  plaintiff,  though  not  a  party 
to  the^ contract,  was  entitled  to  recover 
the  share  of  the  indebtedness  of  S.  on  re- 
leasing him  from  liability  and  accepting 
defendant  as  its  debtor,  provided  such  re- 
lease occurred  before  the  contract  be- 
tween defendant  and  S.  was  rescinded 
for  the  latter's  alleged  fraud.  Georgia 
Home  Ins.  Co.  v.  Boykin,  137  Ala.  350, 
34   So.   1012. 

§  139  (4)  Contract  by  Grantee  to  Pay 
Debt  of  Grantor  to  Third  Person. 

Where  a  purchaser  of  land  covenants 
with  the  vendor  to  assume  and  pay  a 
note  given  by  the  vendor  to  his  grantor,, 
the  latter  can  sue  the  purchaser  at  law  on 
the  covenant,  though  not  a  party  to  the 
conveyance.  North  Alabama  Develop- 
ment Co.  V.  Short,  101  Ala.  333,  13  So. 
385. 

The  creditors  of  a  corporation,  the 
property  and  effects  of  which  have  been 
transferred  under  an  agreement  by  the 
transferees  to  pay  its  debts  to  a  certain 
amount,  have  a  right  of  action  against 
the  transferees,  which  the  creditors  alone 
can  bargain  away.  Dimmick  v.  Register. 
92  Ala.  458,  9  So.  79. 

§  140.  Duties  and  Liabilities  of  Third  Per^ 
sons. 

A  sold  land  to  B  on  credit,  and,  he  be- 
ing unable  to  pay,  C  was  substituted  as 
purchaser,  to  whom  conveyance  was  made. 
Held,  that  an  agreement  between  B  and 
C,  prior  to  the  conveyance,  that  C  should 
be  put  in  possession  at  a  given  date,  was 
not  binding  upon  A.  Cowley  v.  Shelby,. 
71  Ala.  122. 

One  who  had,  from  time  to  time,  fur- 
nished railroad  ties  to  a  contractor,  de- 
livering them  on  the  right  of  way  of  the 
railroad,  where  they  were  inspected  by 
the  company,  and  paid  for  to  the  con- 
tractor, can  not  recover  from  the  railroad 
company  for  ties  so  left  with  others 
owned  by  the  contractor,  and  which  were 
inspected  and  used  by  the  company,  and 
for  which  it  paid  the  contractor,  in  the 
absence  of  an  express  contract  or  notice 
to  the  company  that  the  ties  were  not 
owned    by  the  contractor;    and  notice  to- 
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the  inspector,  whose  authority  extended 
only  to  making  the  inspection,  and  re- 
porting the  same,  would  not  be  notice  to 
the  company.  Alabama  G.  S.  R.-  Co.  v. 
Moore,   109  Ala.   393,   19   So.  804. 

A  contract  for  the  construction  of  a 
courthouse  provided  that  materials  as  de- 
livered on  the  premises  to  form  part  of 
the  work  were  to  be  the  property  of  the 
county.  A  third  person  shipped  fixtures 
for  the  building,  to  his  own  order,  and 
his  agent  received  and  placed  them  in  a 
room  in  the  building.  Subsequently  the 
contractor  abandoned  the  uncompleted 
work.  Held,  that  the  county  did  not 
acquire  title  to  the  fixtures  under  the 
contract.  Calhoun  County  v.  Art  Metal 
Const.  Co.,  44  So.  876,  152  Ala.  607. 

(C)  SUBJECT  MATTER. 
§  141.  Scope  and  Extent  of  Obligation. 
Deed  of  Trust  to  Indemnify  Surety.— 

B.,  having  executed  a  deed  of  trust  to  de- 
fendant to  indemnify  plaintiff  as  surety, 
agreed  to  give  defendant  the  control  of 
his  cotton  crop,  the  proceeds  thereof  to 
be  applied  as  if  under  the  trust  deed.  The 
cotton  was  shipped  by  B.  to  D.  under  de- 
fendant's mark,  and  D.  received  and  held 
the  proceeds.  There  having  been  a  de- 
ficiency under  the  trust  deed  in  favor  of 
plaintiff  as  surety,  defendant  drew  on  D. 
in  favor  of  plaintiff  for  the  proceeds  of 
the  cotton,  which  the  bill  recited  that  de- 
fendant as  trustee  had  shipped  to  D.  D. 
offered  to  pay  a  part  of  the  bill,  but 
claimed  the  right  to  apply  the  balance  of 
the  proceeds  on  a  claim  which  he  held 
against  B.  Plaintiff  refused  to  accept  the 
partial  payment,  and,  having  protested  the 
bill,  sued  defendant  for  the  amount  of  it 
Held,  that  he  could  not  recover,  since  de- 
fendant drew  on  D.  merely  to  carry  on 
the  agreement  between  B.  and  plaintiff, 
and  was  not  obliged  to  coerce  payment 
by  the  drawee.  Smith  v,  Houston,  8  Ala. 
736. 

Contracts  Relating  to  Estates  of  Dece- 
dent. — A  written  agreement,  not  under 
seal,  for  a  distributive  disposition  of 
slaves  and  lands,  comprising  a  part  of  a 
decedent*s  estate,  entered  into  by  his  sons 
and  sons-in-law,  whereby  some  of  them 
got  land,  for  which  they  paid  those  who 
got  no  land,  held  to  be  an  agreement  for 
the  sale  of  the  lands  therein  named,  and, 
though  not  conveying  a  legal  title  thereto. 


yet,  coupled  with  a  payment  of  the  pur- 
chase money  and  with  possession,  it  gave 
a  perfect  equitable  title.  Moody  v.  Mc- 
Cown,  39  Ala.  586. 

A  covenant  entered  into  between  one 
of  the  heirs  at  law  of  a  testator,  to  whom 
he  has  devised  the  greater  part  of  his  es- 
tate, and  the  other  heirs,  by  which,  in  con- 
sideration that  the  latter  would  withdraw 
all  opposition  to  the  admission  of  the  will 
to  probate,  the  devisee  covenants  and 
agrees  that  they  shall  be  entitled  to  a 
full  and  equal  participation  in  the  estate, 
as  if  the  testator  had  died  intestate,  and 
that  the  estate  shall  be  divided  equally, 
and  precisely  as  if  he  had  so  died,  not 
only  estops  him  from  asserting  his  title 
as  devisee,  but  passes  to  the  heirs  the 
same  title  they  would  have  taken  had  the 
testator  died  intestate.  Bean  r.  Welsh, 
17  Ala.  770. 

Contract  to  Forbear. — An  agreement  to 
have  an  account  credited  on  a  judgment 
is  not  an  agreement  to  forbear  using  it 
as  a  set-off  at  all  events.  Saltmarsh  v. 
Bower,  34  Ala.  613. 

Other  Contracts  Considered.— Where 
an  additional  sum  was  agreed  to  be  paid 
for  certain  bonds  in  case  it  should  be  de- 
cided in  a  suit  involving  their  validity 
that  they  were  a  superior  lien  to  other 
bonds  of  the  same  issue,  the  vendor  had 
no  right  to  such  additional  sum,  where 
equal  priority  was  accorded  to  certain 
other  bonds  of  the  same  issue.  Oilman 
V.  Jones,  87  Ala.  691,  5  So.  785,  4  L.  R. 
A.  113. 

An  instrument  in  these  words,  "Having 
thij;  day  sold  Elam  Phillips  a  certain  lot 
on  Government  street,  for  $600,  and  not 
being  able  at  present  to  procure  a  release 
of  dower,  from  C.  B.  Stephens'  wife,  or 
my  own,  I  do  hereby  agree  to  procure 
their  release  within  nine  months,  or  for- 
feit the  amount  of  his  note,  which  will 
be  due  in  five  years  from  the  17th  April 
last,"  is  not  a  promise  to  pay  the  amount 
of  the  note  referred  to  in  the  contract, 
but  is  a  forfeiture  of  his  right  to  collect 
it,  if  he  does  not  procure  the  relinquish- 
ment of  dower  by  the  time  stated  in  the 
contract.  Phillips  r.  Longstreth,  14  Ala. 
337. 

It  appeared  by  a  covenant  executed  by 
both  parties  that  A.  had  formerly  pur- 
chased   two  tracts    of  land  from  B.;    but^ 
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having  failed  to  pay  for  them,  the  con- 
tract of  sale  was  rescinded,  B.  covenant- 
ing that  A.  should  remain  in  possession 
until  the  25th  December,  1838,  at  which 
time  he  was  to  surrender  the  premises; 
but  both  parties  covenanting  to  use  their 
best  endeavors  in  the  meantime  to  sell 
the  land,  and.  if  they  succeeded  in  obtain- 
ing $3,152,  or  more,  A.  was  to  receive  the 
overplus.  Held,  that  either  party  was  at 
liberty  to  sell  the  land,  provided  the  sum 
named  could  be  obtained,  but  that  B.  was 
not  obliged  to  part  with  his  title  until 
that  sum  was  paid  to  him  in  money.  Tay- 
lor r.  Pope,  3  Ala.  190. 

§  142.  Services  in  General. 

An  agreement  by  defendant  to  treat 
plaintiff's  brother  for  the  morphine  habit 
until  he  was  "fully  and  permanently 
cured"  is  to  be  construed  as  intending 
that  he  should  be  restored  to  a  normal 
condition,  with  the  same  power  to  resist 
the  habit  as  before  it  was  acquired,  and 
not  that  he  should  be  put  in  a  condition 
in  which  he  could  not  again  take  the 
drug.  Wellman  v.  Jones,  27  So.  416,  124 
Ala.  580. 

Under  contract  to  pay  Y.,  if  he  shall 
disclose  the  whereabouts  of  B.,  so  as  to 
enable  S.  to  effect  his  capture,  Y.  must 
furnish  information  of  facts  actually  in 
existence,  which,  in  itself,  is  enough  to 
lead  to,  or  enable  S.  to  effect,  the  capture. 
Cash  V.  Southern  Exp.  Co.,  31  So.  936,  133 
Ala.  272. 

§   143.   Property   and   Rights   Therein   in 
General 

A  and  B  entered  into  a  contract,  by 
which  the  former,  in  consideration  of  $400, 
agreed  to  hire  to  the  latter,  for  a  year, 
certain  slaves,  and  to  superintend  them 
as  an  overseer,  and  work  as  a  laborer. 
Soon  after  A  had  delivered  the  slaves, 
and  entered  on  the  performance  of  his 
contract,  B,  for  good  and  sufficient  cause, 
discharged  him  from  his  service.  Held, 
that  B's  title  to  the  slaves  for  the  term 
agreed  upon  was  not  devested  by  the  dis- 
charge of  A  from  his  service.  Leaird  v. 
Davis,  17  Ala.  448. 

Under  a  written  contract  between  an 
overseer  and  his  employer,  whereby  the 
latter  agrees  to  give  the  former  for  his 
services  "three-sixteenths  of  all  the  cot- 
ton raised  on  the  place,  and  to  gin  and 


haul  his  cotton,  with  his  own,  free  of 
charge,"  the  overseer  is  entitled  also  to 
three-sixteenths  of  the  cotton  seed,  and 
is  a  coaowner  with  his  employer  both  in 
the  cotton  and  the  seed,  until  a  division 
is  made  between  them.  Allen  v.  Harper, 
26  Ala.  686. 

Plaintiff  and  defendant  purchased  a 
ferry,  plaintiff  paying  the  seller  $200  in 
money  and  conveying  one  hundred  and 
eig^hteen  acres  of  land,  and  the  deed  to 
the  ferry  was  made  to  them,  share  and 
share  alike.  On  the  same  day  defendant 
gave  plaintiff  his  note  for  $100,  and  there 
was  executed  an  agreement  between  them 
reciting  that  defendant  was  indebted  to 
plaintiff  in  a  "certain  amount,"  and  that 
defendant  should  liquidate  the  indebted- 
ness by  putting  the  roads  mentioned  in 
the  deed  in  good  condition.  Held,  that 
the  contract  should  be  construed  as  mean- 
ing that  defendant  should  pay  the  $100 
and  also  place  the  roads  in  good  condi- 
tion, and  not  as  referring  to  a  liquidation 
of  the  note.  Roy  v.  Roy  (Ala.),  39  So. 
986. 
§  144.  Loans  and  Advances. 

A.,  the  owner  of  timber  land,  who  de- 
sired all  the  timber  to  be  converted  into 
charcoal,  contracted  with  B.  to  so  convert 
it  and  to  deliver  the  coal  to  A.,  commenc- 
ing to  deliver  "as  soon  as  he  can  *  *  * 
by  commencing  work  at  once,  and  push- 
ing the  job  as  fast  as  he  can,"  and  agreed 
"as  fast  as  the  work  progresses  on  said 
job,  and  the  charcoal  is  delivered  as  be- 
fore specified,  to  furnish  corn  and  sup- 
plies *  *  *  necessary  to  carry  on  said 
job  of  coaling."  Held,  that  A.  was  bound 
to  furnish  supplies,  not  only  while  B.  was 
delivering  the  coal,  but  while  he  was  do- 
ing the  work  necessary  before  there  could 
be  a  delivery.  Mason  z\  Alabama  Iron 
Co.,  73  Ala.  270. 

§  146.  Buildings  and  Other  Works. 

§  146. In  General 

Drilling  Well. — An  agreement  to  bore 
a  well  at  the  rate  of  $1  per  foot  for  the 
first  five  hundred  feet,  and  so  increasing 
the  price  in  a  specified  ratio  for  two  'hun- 
dred feet  further,  "and  eight  dollars  per 
foot  for  the  remaining  distance  necessary 
to  obtain  water:  the  well  to  be  put  in  the 
same  finished  order  as  the  contractor's 
best  finished  wells;  payment  to  be  made 
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1  July,  1841," — does  not  authorize  the 
contractor  to  abandon  the  work,  so  long 
as  it  is  practicable  for  him  to  continue 
boring,  and  the  other  party  is  willing  he 
should  continue;  and  the  act  of  the  em- 
ployer's agent  in  directing  the  persons  in 
the  workman's  employ  to  bore  the  well 
deeper  is  not  such  an  interference  as  to 
authorize  the  contractor  to  abandon  the 
work.  Stewart  v.  Weaver,  12  Ala.  538, 
cited  in  note  in  20  L.  R.  A.,  N.  S.,  1072. 

Contract  for  Digging  Drainage  Ditch. 
— Defendant  owned  a  tract  lying  between 
plaintiff's  land  and  a  certain  creek,  and 
the  parties  made  a  contract  by  which 
plaintiff  agreed  to  furnish  labor  "to  clean 
off  right  of  way  and  dig  ditch  through  C. 
pond  and  to  clean  out  and  open  the  old 
ditch"  on  defendant's  land;  plaintiff  agree- 
ing "to  dig  this  ditch  not  less  than  six  or 
eight  feet  wide  and  the  proper  depth  nec- 
essary and  not  to  exceed  three  feet  in  the 
new  ditch."  The  contract  further  pro- 
vided that  defendant  should  allow  plain- 
tiff's water  right  of  way  throug<h  the 
ditch,  through  the  pond  to  the  creek,  for 
the  purpose  of  keeping  the  ditch  clean 
and  open.  The  new  ditch  referred  to  was 
to  connect  with  the  old  ditch,  which  was 
to  furnish  the  outlet  to  the  creek;  the 
purpose  being  to  make  one  drainage  ditch 
by  digging  the  new  ditch  to  meet  the  old. 
Held  that,  under  the  provision  "to  clean 
out  and  open  the  old  ditch,"  plaintiff  was 
required  not  merely  to  remove  the  rub- 
bage  therefrom,  but  to  widen  it,  so  as  to 
make  it  an  unobstructed  outlet  for  the 
water;  the  word  "open"  meaning  to  form 
by  cutting,  cleaning,  removing,  or  pushing 
aside  whatever  impedes  or  hinders.  Alex- 
ander V.  Smith,  3  Ala.  App.  501,  57  So. 
104. 
§  147.  Agriculture. 

The  words  "crop  time,"  used  in  an 
agreement  between  a  planter  and  his 
overseer,  mean  that  portion  of  the  year 
which  is  occupied  in  making  and  gather- 
ing the  crop.  Martin  v.  Chapman,  6  Port. 
344. 
§  US.  Manufactures. 

Contract  as  to  Operation  of  Sawmill.— 
Where  a  contract  between  two  parties- 
one  to  erect  and  run  a  sawmill  for  a  cer- 
tain time,  and  the  other  to  supply  it  with 
logs  to  keep  it  in  operation— omitted   to 


specify  the  capacity  of  the  mill,  held,  that 
it  must  be  presumed  that  they  intended 
that  the  mill  should  be  of  a  capacity  rea- 
sonably adapted  to  carry  into  effect  the 
object  they  had  in  view.  Robinson  v, 
Bullock,   58   Ala.  618. 

Contract  Construed  as  Giving  Exclusive 
Right  to  Supply  Timber.— An  agreement 
between  a  miner  and  the  operator  of  a 
sawmill,  that  the  latter  shall  cut  and  saw 
all  timber  required  by  the  former  for  cer- 
tain purposes,  and  that,  if  he  fails  to  fur- 
nish as  much  as  required,  the  miner  shall 
have  the  right  to  procure  it  from  others, 
and  charge  the  cost  to  the  mill  owner, 
gives  the  mill  owner  the  exclusive  right 
to  supply  the  miner  with  all  the  timbers 
required  by  him  for  such  purposes.  Tut- 
wiler  V.  McCarty,  25  So.  828,  121  Ala.  356. 

Contract  for  Cutting  and  Making  Char- 
coal.—Where,  under  a  contract  for  cut- 
ting wood  and  making  it  into  charcoal, 
plaintiffs  were  not  to  pay  for  cutting 
wood  not  manufactured  into  coal,  or 
nothing  was  said  or  agreed  about  pay- 
ing for  cutting  such  wood,  plaintiffs  are 
not  liable  for  the  amount  paid  by  defend- 
ant for  cutting  wood  which  was  destroyed 
by  fire  before  it  was  made  into  coal. 
Woodstock  Iron  Co.  v.  Reed,  84  Ala.  493, 
4  So.  369. 

W.,  owning  a  tract  of  timber  land,  part 
of  the  timber  being  cut  and  corded,  en- 
tered into  a  contract  with  R.,  to  the  effect 
that  R.  should  cut  and  cord  the  standing 
timber,  and  convert  that  and  the  timber 
already  cut  into  coal,  which  W.  was  to 
purchase;  that  W.  would  advance  to  R. 
50  cents  per  cord  to  pay  his  choppers,  and 
retain  from  the  purchase  price  of  the  coal 
$1.50  per  100  bushels  to  reimburse  him  for 
money  so  advanced.  R.  went  into  posses- 
sion, cut  and  corded  timber,  and  W.  ad- 
vanced money  so  agreed.  A  fire  broke 
out  in  the  coaling  grounds,  and  destroyed 
the  corded  wood.  Held,  in  an  action  by 
R.  against  W.  for  breach  of  contract, 
that,  to  the  extent  the  timber  was  cut 
and  corded  after  the  contract  was  made, 
and  the  labor  so  employed  was  paid  for 
by  W.,  R.  became  liable  therefor  at  the 
rate  of  50  cents  per  cord.  Woodstock 
Iron  Co.  V.   Reed,  81   Ala.  305.  1   So.  116. 

§  149.  Trade  and  Business. 
Restriction     of    Competition. — "It    may 
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be  assumed  that,  since  the  law  docs  not 
look  witjh  favor  upon  the  restrictions 
against  competition,  tending  to  monopoly, 
though  upholding  such  contracts  when 
not  in  general  in  restraint  of  trade,  con- 
tracts restrictive  of  the  right  to  engage  in 
business  of  a  particular  kind  and  in  a 
particular  place  will  be  strictly  construed. 
Eastern  Express  Co.  v.  Meserve,  60  X,  H. 
198."  Smith  V.  Webb  (Ala.),  58  So.  913, 
915. 

An  agreement  that  defendant  would  not 
engage  in  the  turpentine  business  within 
10  tniles  of  a  certain  town  so  long  as 
plaintiff  should  operate  a  turpentine  still 
"at"  that  place  prevents  defendant  from 
engaging  in  the  business,  though  the  still 
operated  by  plaintiff  is  outside  the  corpo- 
rate limits  of  the  town.  Harris  v.  Theus, 
43  So.  131,  149  Ala.  133,  10  L.  R.  A.,  N.  S., 
204,  cited  in  note  in  24  L.  R.  A.,  X.  S.,  918, 
932.' 

The  maker  may,  in  reduction  of  dama- 
ges, show  that  the  note  sued  on  was  made 
in  consideration  of  the  purchase  of  a 
brickyard  in  the  town  of  C,  and  that 
plaintiff  (payee)  agreed,  in  consideration 
of  the  sale,  not  to  make  bricks  there,  and 
that  he  has  broken  the  agreement.  Come- 
lander  f.  Bird,  11  Ala.  913. 
§  150.  Warranties. 

A  contract  for  the  electric  lighting  of  a 
city  provided  for  the  furnishing  of  100 
lights,  warranted  to  light  the  territory 
then  lighted  by  gas,  and  provided  also  for 
the  lighting  of  the  public  buildings,  for 
each  eight  lights  used  therein  one  to  be 
deducted  from  the  100  street  lights  con- 
tracted for.  Lights  were  furnished  for 
buildings,  reducing  the  number  of  street 
lights  to  92.  Held,  that  such  reduction 
left  no  room  for  the  operation  of  the  war- 
ranty, and  ihence  evidence  of  breach 
thereof  was  inadmissible  in  an  action  for 
the  use  of  the  lights.  Brush  Electric 
Light  &  Power  Co.  v.  City  Council  of 
Montgomery,  21  So.  960,  114  Ala.  433. 

§  161.  Legal  Remedies  and  Proceedings. 

An  agreement  that  a  certain  person 
should  not  be  liable  for  the  cost  of  the 
appointment  of  an  administrator  of  a  cer- 
tain estate  will  not  sustain  a  claim  against 
the  estate  of  the  maker,  by  attorneys  em- 
ployed by  the  person  named,  for  their 
fees  in  resisting  proceedings  to  annul  the 
previous    appointment    of    an  administra-j 


tor  of  the  estate  named.  Elrod  v.  Elrod, 
41  So.  290,  147  Ala.  700. 

(D)  PLACE  AXD  TLME. 

§  152.  Time  as  of  the  Essence  of  the  Con* 
tract 

General  Rule. — Time  is  not  of  the  es- 
sence of  a  contract  unless  it  is  so  ex- 
pressly stated  by  the  parties,  or  unless  it 
naturally  follows  from  the  circumstances 
of  the  particular  case.  McFadden  r.  Hen- 
derson, 29  So.  640,  128  Ala.  221;  Elliott  v. 
Howison,  146  Ala.  568,  40  So.  1018. 

Time    Held   to   Be   of   the   Essence.— 

Where  one  executes  an  instrument  bind- 
ing herself  to  convey  a  right  of  way  to 
certain  persons  on  condition  that  they 
commence  the  construction  of  a  railroad 
within  three  months,  and  complete  it 
through  certain  counties  within  three 
years,  time  is  of  the  essence;  and,  on  de- 
fault in  that  regard,  compensation  may 
be  recovered  for  such  right  of  way. 
Thornton  v.  Sheffield  &  B.  R.  Co.,  84 
Ala.  109,  4  So.  197. 

§  153.  Reasonable  Time. 

Where  No  Time  Is  Specified.— Where 
a  contract  does  not  specify  a  particular 
time,  or  appoint  the  happening  of  a  par- 
ticular event,  for  performance,  the  pre- 
sumption is  that  the  parties  intended  per- 
formance within  a  reasonable  time.  Cot- 
ton r.  Cotton,  75  Ala.  345;  Alford  z/.  Creagh 
(Ala.),  62  So.  254;  Drake  v.  Goree,  22  Ala. 
409;  Adams  v.  Adams,  26  Ala.  272;  Phe- 
lan  V,  Tomlin,  164  Ala.  383,  51  So.  382; 
Robinson  v.  Bullock,  58  Ala.  618,  621; 
Lane  r.  May,  etc..  Hardware  Co.,  121  Ala. 
296,  25  So.  809;  Harris  z\  Free,  6  Ala.  App. 
113,  60  So.  423;  American  Oak  Extract 
Co.  V.  Ryan,  104  Ala.  267.  15  So.  807,  810. 

Where  no  time  is  agreed  upon  for  the 
completion  of  a  contract,  it  must  be  com- 
pleted within  a  reasonable  time,  under  all 
the  circumstances.  Griffin  v.  Ogletree,  21 
So.  488,  114  Ala.  343;  McFadden  v,  Hen- 
derson, 29  So.  640,  128  Ala.  221;  Equitable 
Mfg.  Co.  V,  Howard,  41  So.  628,  148  Ala. 
664. 

Where  no  time  of  performance  is  ex- 
pressed in  a  contract,  the  parties  are  enti- 
tled to  a  reasonable  time  in  which  to  per- 
form. Watts  V.  Sheppard,  2  Ala.  425; 
Wolfe  V.  Parham,  18  Ala.  441;  Elliott  r. 
Howison,  146  Ala.  568,  40  So.  1018. 
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C.  agreed  to  teach  the  school  of  the 
township,  and  the  commissioners  agreed 
to  furnish  a  comfortable  house,  etc.  The 
agreement  was  dated  December  28,  1838, 
but  did  not  provide  when  the  school  be 
opened  or  closed.  Held,  that  C.  was  to 
enter  upon  the  performance  of  the  con- 
tract within  a  reasonable  time  after  "a 
comfortable  house"  should  be  provided, 
or  he  might  provide  a  house  for  himself, 
and  relieve  the  commissioners  from  that 
duty:  Commissioners  of  Section  16  v. 
Criswell,  6  Ala.  565. 

When  no  time  is  specified  for  the  per- 
formance of  a  written  contract  by  which 
defendant,  acknowledging  his  receipt  of 
his  own  note,  payable  to  a  third  person, 
promises  to  return  or  account  for  it  to 
the  person  from  whom  he  received  it,  the 
legal  presumption  is.  that  the  parties  in- 
tended its  performance  within  a  reasona- 
ble time,  and  an  action  may  be  maintained 
for  a  breach  after  the  lapse  of  six  years. 
Henley  v.  Bush,  33  Ala.  636. 

"As  Soon  as  Possible*'  or  Equivalent 
Expressions. — A  stipulation  for  the  com- 
pletion of  work  "as  soon  as  possible"  re- 
quires its  completion  within  a  reasonable 
time,  or  within  such  time  as  is  reasonably 
necessary  under  the  circumstances.  Flor- 
ence Gas,  Electric  Light  &  Power  Co.  v. 
Hanby,  101  Ala.  15,  13  So.  343. 

An  agreement  by  a  creditor  to  extend 
the  time  of  payment  of  the  debt  until  the 
debtor  was  able  to  pay  it  was  tantamount 
to  an  agreement  to  extend  it  for  a  reason- 
able time  and  not  an  agreemnt  to  dis- 
charge the  debt  forever  unless  the  debtor 
subsequently  became  able  to  pay  it.'  Starr 
Piano  Co.  v.  Baker  (Ala.),  62  So.  549. 

Where  a  person  contracts  to  raft  tim- 
ber "as  fast  as  same  is  put  to  the  mouth 
of  creek,  and  run  timber  as  fast  as  water 
will  permit,"  he  can  be  required  to  do  no 
more  than  perform  his  contract  within  a 
reasonable  time.  Bonifay  v.  Hassell,  100 
Ala.  269,  14  So.  46. 

Where  the  owners  of  a  sawmill  agree 
to  saw  all  the  timber  on  a  person's  land 
as  soon  as  they  can,  and  to  saw  no  timber 
elsewhere  until  they  have  performed  the 
agreement,  and  to  pay  the  owner  of  the 
land  one-fifth  of  the  gross  proceeds  from 
the  sale  of  the  lumber  so  obtained,  they 
are  bound  to  saw  the  whole  of  said  tim- 
ber within  a  reasonable  time,  without  dis- 


cretion on  their  part  whether  they  will  do 
so  or  not.    Fail  v.  McRee,  36  Ala.  61. 

Plaintiff  sued  defendants  for  damages 
for  a  breach  of  a  contract  under  which 
plaintiff  agreed  to  let  defendant  have  all 
the  pine  timber  on  hit  land  that  was  suit- 
able for  good  lumber,  and  defendants 
agreed  to  saw  the  same  into  lumber  and 
sell  it  as  soon  as  they  could,  to  saw  no 
other  lumber  until  it  was  done,  and  to 
pay  plaintiff  annually,  in  money,  one-fifth 
of  the  gross  proceeds  of  the  lumber  sold 
and  collected  by  them.  Before  the  com- 
pletion of  the  contract  by  defendants 
their  mills  was  sold  under  a  mortgage  ex- 
ecuted by  one  of  them  to  the  other,  and 
their  partnership  was  dissolved.  Held, 
that  such  sale  and  dissolution  did  not  dis- 
charge defendants  from  the  further  per- 
formance of  their  contract,  which  was 
continuous  and  entire,  and  which  bound 
them  to  performance  within  such  time  as 
would  suffice  for  its  accomplishment  by 
the  use  of  a  reasonable  investment  an.d 
effort.    Fail  v.  McRee,  36  Ala.  61. 

What  Constitutes  Reasonable  Time. — 
In  determining  what  is  a  reasonable  time 
to  perform  a  contract,  the  nature  of  the 
things  to  be  done,  the  relation  of  the  par- 
ties, the  character  of  the  subject  matter 
and  circumstances  surrounding  the  par- 
ties when  the  contract  was  executed, 
must  be  considered  in  determining  the  in- 
tention of  the  parties  thereon.  Alford  v, 
Crcfagh  (Ala.),  62  So.  254;  Griffin  v.  Ogle- 
tree,  114  Ala.  343,  21  So.  488,  490. 

As  part  of  a  contract  of  sale,  the  seller, 
located  in  Iowa  City,  Iowa,  agreed  to  file 
a  bond  with  the  bank  in  the  buyer's  place 
of  business  in  Albertville,  Ala.  The  con- 
tract was  made  March  14,  1901,  and  was 
received  by  the  seller  on  March  16th.  Two 
days  thereafter  the  seller  shipped  a  por- 
tion of  the  goods,  and  four  days  there- 
after delivered  the  balance  to  a  carrier  for 
shipment  to  the  buyer.  The  buyer  claimed 
that  a  bond  was  mailed  to  the  bank  on 
April  3d,  which  the  bank  never  received, 
and  on  May  2d,  mailed  to  the  bank  an- 
other bond,  which  was  received  a  few 
days  later.  Held,  that  the  latter  bond  was 
not  filed  within  a  reasonable  time  and  did 
not  constitute  a  compliance  with  the  sell- 
er's obligation.  Equitable  Mfg.  Co.  v. 
Howard,  41  So.  628,  148  Ala.  664. 
§  154.  Time  of  Performance. 

A  note  payable  as  soon  as  peace  is  de- 
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clared  between  the  United  States  and  the 
Confederacy  becomes  due  on  the  cessa- 
tion of  hostilities  and  the  restoration  of 
peace,  without  the  making  of  a  formal 
treaty  of  peace  between  the  United  States 
and  the  Confederacy.  Nelson  v.  Mann- 
ing, 53  Ala.  549. 

§  155.  Time  of  Payment  of  Compensation. 

If,  upon  a  sale  of  cotton,  there  is  a  stip- 
ulation to  allow  a  credit  for  all  over  $1,000 
on  the  price  to  be  paid  until  returns  for 
the  cotton  can  be  had  from  Liverpool,  it 
is  an  agreement  to  wait  for  the  residue 
until,  by  the  ordinary  course  of  trade,  a 
sufficient  time  elapses  for  a  shipment  and 
return,  and  before  this  there  can  be  no  re- 
covery except  for  the  $1,000.  Bradford  z'. 
Marbury,  12  Ala.  520. 

Plaintiff  agreed  to  cure  defendant's 
negro,  in  consideration  of  which  defend- 
ant agreed  to  pay  a  certain  sum  six 
months  from  the  time  the  cure  was  ef- 
fected, or  the  negro  was  returned  and 
pronounced  well,  no  payment  to  be  made 
unless  the  cure  was  sound  and  perfect. 
Held,  that  defendant's  promise  was  to 
pay  six  months  after  a  perfect  cure  had 
been  effected,  or  after  the  negro  was  re- 
turned perfectly  cured.  Jordan  v.  Roney, 
23  Ala.  758. 

§  156.    Duration  of  Contract  in  General. 
Contract    for    "Permanent"  Position.— 

Defendant,  A.,  offered  plaintiff  $75  a 
month  to  clerk  for  A.'s  firm.  Plaintiff 
told  A.  that  he  would  enter  into  no  agree- 
ment to  serve  him  as  clerk,  unless  his 
position  would  be  permanent.  A.  replied 
that  his  position  would  be  permanent — 
permanent  above  any  one  in  the  house. 
Held,  that  a  reasonable  construction  of 
the  term  "permanent**  would  be  for  a 
year,  in  the  absence  of  construction  by 
the  parties.  Roddy  v.  McGetrick,  49  Ala. 
159. 

Contract  Held  Uncertain  in  Duration — 
Even  if  there  be  a  contract,  one  suffi- 
ciently certain  as  to  duration  of  time  of 
support  an  action  for  future  profits  al- 
leged to  have  been  lost  by  refusal  of  de- 
fendants to  give  plaintiff's  teams  further 
employment  is  not  shown  by  the  letter  to 
plaintiff  from  defendants,  who  had  a  con- 
tract to  construct  locks  in  a  river  for  the 
United  States,  stating  that  they  would 
put  on  their  work  any  number  of  teams 


he  cared  to  furnish,  from  one  team  to 
thirty  teams,  and  give  them  work  during 
the  construction  of  locks  four,  five,  and  six, 
Warrior  river;  that  the  work  would  con- 
sist of  excavation  and  hauling  piling, 
timber,  cement,  supplies  and  machinery; 
that  the  work  would  continue  that  sum- 
mer till  high  water  overflowed  the  bot- 
toms, and  be  resumed  again  the  next 
spring;  and  that  they  would  pay  him,  for 
use  of  each  double  team  and  driver  for  a 
day  of  ten  hours,  $3,  or  30  cents  per  hour 
— and  this,  though  plaintiff,  after  com- 
mencing work,  stated  to  defendants  that 
he  needed  and  would  take  off  some  of  his 
teams  for  his  own  work  for  a  few  days, 
"and  after  he  had  finished  he  would  have 
nothing  further  for  his  teams  to  do,  and 
would  put  the  whole  fifteen  on  the  work, 
and  defendants  assented  to  this.  Christie 
Lowe  &  Heyworth  v.  Patton,  42  So.  614, 
148  Ala.  324. 

§  157.    Continuing  Contracts. 

A  contract  under  which  defendant  was 
to  pay  plaintiff  wages  '*as  long  as  he  was 
disabled"  was  sufficiently  definite  as  to 
duration,  and,  if  plaintiff's  disability  be- 
came permanent,  the  duration  of  the  con- 
tract would  be  for  plaintiff's  life.  Pierce 
v.  Tennessee  Coal,  Iron  &  Railroad  Co., 
110  Ala.  533,  19  So.  22. 

Under  a  contract  by  which  plaintiff 
agrees  to  let  defendants  have  all  the  pine 
timber  on  his  lands  that  is  suitable  for 
good  lumber,  and  defendants  agree  to  saw 
the  same  into  lumber,  and  sell  it  as  soon 
as  they  can,  and  to  saw  no  other  lumber 
until  it  is  done,  and  to  pay  plaintiff  an- 
nually in  money  one-fifth  of  the  gross 
proceeds  of  the  lumber  sold  and  collected 
by  them,  neither  the  dissolution  of  the 
partnership  in  the  mill  business  between 
defendants  nor  the  sale  of  the  mill  under 
a  mortgage  executed  by  one  to  the  other 
of  them  discharges  them  from  the  further 
performance  of  their  contract,  which  is 
continuous  and  entire,  and  which  binds 
them  to  perform  within  such  time  as  will 
suffice  for  its  accomplishment  by  the  use 
of  reasonable  investment  and  effort.  Fail 
V.  McRee,  36  Ala.  61. 
§  158.  Option  to  Renew  or  Terminate 
Contract. 

See,  also,  ante,  "Alternative  Stipula- 
tions and   Options/*  §  128. 
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A  railroad  company  contracted  to  put 
in  a  switch  and  side  track  at  a  sandpit 
owned  by  plaintiff,  and  to  haul  sand  from 
such  pit  for  $8  per  car  load.  The  switch 
and  side  track  were  put  in  as  agreed,  and 
sand  was  hauled  under  the  agreement  for 
three  years,  when  the  company  notified 
plaintiff  that  from  a  certain  date  the  rate 
of  freight  would  be  increased  to  $12  per 
can  Held,  the  contract,  being  uncertain 
as  to  time,  was  determinable  at  the  elec- 
tion of  either  party,  and  an  action  would 
not  lie  for  damages  for  the  breach.  Bald- 
win V.  Kansas  City,  M.  &  B.  R.  Co.,  Ill 
Ala.  515,  20  So.  349. 

A  contract  employing  a  contractor  to 
repair  a  dwelling  stipulated  that  the 
owner,  on  the  architect's  certifying  that 
the  refusal  of  the  contractor  to  comply 
with  the  contract  was  sufficient  ground 
for  the  owner  to  terminate  it,  should  be 
at  liberty  to  terminate  it  and  to  enter  on 
the  premises  and  take  possession  to  com- 
plete the  work.  Held,  that  the  owner 
was  authorized  to  absolutely  terminate 
the  contract  on  the  architect  giving  the 
proper  certificate.  Davis  v.  State,  41  So. 
681,   146  Ala.  120. 

(E)    CONDITIONS. 

§  159.  Nature  and  Scope  in  General 

A  contract  will  be  conatrued  to  be  un- 
conditional, rather  Aan  conditional,  un- 
less it  is  shown  that  it  was  fairly  under- 
stood by  the  parties  that  the  stipulation 
therein  relied  on  to  show  its  conditional 
character  is  an  essential  element  in  the 
performance  of  the  contract.  McFadden 
V.  Henderson.  29  So.  640,  128  Ala.  221; 
Crass  V,  Scruggs,  115  Ala.  258,  22  So.  81. 

Contract  Held  to  Be  ConditionaL— A 
provision  in  a  builder's  contract  that  pay- 
ment should  be  made  to  the  contractor 
only  on  architect's  certificates  and  esti- 
mates, and  that  a  certain  percentage 
should  be  retained  until  full  completion 
of  the  work,  constituted  a  condition  of 
the  contract,  and  not  'a  mere  provision  to 
secure  completion.  First  Nat.  Bank  v. 
Fidelity  &  Deposit  Co.  of  Maryland,  40 
So.  415.  145  Ala.  335,  5  L.  R.  A.,  N.  S.. 
418. 

§  160.  Implied  Conditions. 

A  person  who  has  obtained  a  judgment 
in  his  own  name,  and  promised  in  writing 


to  pay  a  specified  sum  out  of  its  proceeds, 
when  collected,  to  another,  is  bound  to 
use  due  diligence  in  the  collection  of  it; 
and,  if  only  the  sum  specified  is  collected, 
the  promisee  has  a  preference  right  to  it. 
Gliddon  v,  McKinstry,  25  Ala.  246. 

"If  he  had  agreed,  upon  a  valid  con- 
sideration, to  pay  the  plaintiff  a  certain 
sum  of  a  note  due  to  himself  when  col- 
lected, the  promisor  would  be  required 
to  use  reasonable  diligence  in  the  collec- 
tion of  the  debt,  and  he  would  be  liable 
if  the  fund,  out  of  which  the  payment  was 
to  be  made,  was  lost  by  his  neglect.  Dili- 
gence, in  such  case,  would  be  implied,  as 
a  term  of  the  contract."  Gliddon  v.  Mc- 
Kinstry, 25  Ala.  246,  248. 

§  161.   Conditions  Precedent  in  GeneraL 
§  161  (1)   In  General 

No  technical  words  are  required  to 
make  a  stipulation  either  a  condition  pre- 
cedent or  subsequent.  Nor  is  the  place 
assigned  to  a  clause  in  the  contract  im- 
portant, since  its  construction  is  deter- 
mined manly  by  the  nature  of  the  transac- 
tion.    Ledyard  v.  Manning,  1  Ala.  153. 

§  161  (2)  What  Are  Conditions  Precedent 
in  GeneraL 

"When  conditions  precedent  to  the  per- 
formance of  a  contract  are  more  than  one, 
and  are  copulative,  and  the  act  to  be  per- 
formed consists  of  several  particulars,  the 
whole  must  be  performed,  'before  the  es- 
tate can  arise.'  6  A.  &  E.  E.  Law  (2d 
Ed.)  505."  Haynesworth  &  Co.  7'.  Adler, 
139  Ala.   168,  36  So.  513,  515. 

An  agreement  by  one  creditor  to  post- 
pone his  claim  if  "the  other  creditors 
would  grant  the  extension  desired"  does 
not  become  binding  because  of  an  ex- 
tension granted  by  one  of  the  other  cred- 
itors. Heyer  Bros.  v.  Bromberg  Bros., 
74  Ala.  524. 

Condition  Held  to  Be  Fulfilled.— In  an 
action  for  $1,000,  as  money  had  and  re- 
ceived, it  appeared  that  one  L.  had  sued  a 
lottery  company  in  Louisiana  to  recover 
a  prize,  and  that  plaintiff  had  intervened 
in  that  action,  claiming  part  of  the  prize 
under  a  contract  with  L.  Defendant,  who 
was  L.'s  attorney  in  the  action  against  the 
lottery  company,  agreed,  in  consideration 
of  plaintiff's  withdrawing  his  intervention, 
to  hold  $1,000  of  the  money  to  be  collected 
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from  the  lottery  company  to  await  the  re- 
sult of  a  contest  in  the  courts  of  Alabama 
between  plaintiff  and  L.,  to  determine 
which  of  them  was  entitled  to  the  $1,000. 
Held,  that  the  action  for  money  had  and 
received  was  such  a  contest  as  was  con- 
templated by  the  agreement,  since  L. 
could  have  intervened  as  a  claimant, 
Myers  v.  Byars,  99  Ala.  484,  12  So.  430. 

§  161   (3)    Conditions  Precedent  to  Pay- 
ment  of  Money  or  Price. 

An  undertaking,  in  writing,  by  the  de- 
fendant, to  pay  the  plaintiff,  as  agent, 
several  distinct  sums  of  money,  for  a  con- 
sideration therein  expressed,  at  definite 
periods,  provided  the  titles  which  the 
plaintiff,  as  agent,  executed  to  him  for  a 
tract  of  land,  were  "good  and  sufficient," 
is  a  promise  subject  to  the  condition  ex- 
pressed.    Whitehurst  v,  Boyd.  8  Ala.  375. 

Making  Effect  to  Enforce  Obligation 
against  Third  Person.— To  establish  the 
fact  of  insolvency  under  a  covenant  to 
sue  certain  persons  to  insolvency,  it  is 
necessary  to  do  no  more  than  exhaust 
the  usual  remedies  for  collection  of  debts; 
and,  imprisonment  for  debt  being  abol- 
ished, a  ca.  sa.  need  not  be  sued  out,  nor 
the  sheriff  be  proceeded  against  for  a 
false  return.  Pollard  z\  Murrell,  6  Ala. 
661. 

A  mortgage  to  secure  a  note  made  by 
third  persons  was  conditioned  on  the 
mortgagee  suing  the  makers  to  insolvency. 
On  a  bill  to  foreclose  the  mortgage,  the 
mortgagee  showed  that  the  makers  had 
left  the  state  notoriously  insolvent.  Held, 
that  the  mortgagee  was  entitled  to  a  de- 
cree of  foreclosure,  without  pursuing  the 
insolvent  makers.  Pollard  v.  Murrell,  6 
Ala.  661. 

Where  A,  being  indebted  to  B,  trans- 
ferred to  him  a  note  against  C,  with  the 
agreement  that,  if  B  could  not  collect  the 
same  of  C  after  "making  an  effort"  to  do 
so,  then  A  should  pay  the  amount  uncol- 
lected, it  was  held  sufficient,  to  entitle  B 
to  an  action  against  A,  that  an  execution 
against  C  had  been  returned  "no  property 
found.'*  Burnett  v,  Thompson,  1  Ala. 
469. 

Agreement  to  Pay  When  Fund  Realized 
from  Certain  Source. — A  promise  by  a 
bankrupt  that,  though  discharged,  "he  did 
not  intend  to  avail  himself  of  that  ad- 
vantage,    but     had    some    work    engaged 


from  the  proceeds  of  which  he  intended 
to  pay"  plaintiff,  is  not  an  absolute,  but 
a  conditional,  promise,  and,  to  recover 
upon  it,  it  is  necessary  to  show  that  the 
state  of  things  existed  upon  the  happen- 
ing of  which  the  promise  to  pay  de- 
pended.    Bearing  v,  Moffitt,  6  Ala.  776. 

An  agreement  to  pay  $500,  to  be  paid 
out  of  moneys  collected  in  a  specified  suH 
in  Dallas  chancery  court,  for  professional 
services  in  said  case,  when  shown  by  ex- 
trinsic evidence  to  have  been  made  after 
the  decree,  is  a  promise  to  pay  out  of  the 
particular  fund  provided  by  the  suit,  and 
the  right  to  recover  is  not  impaired,  al- 
though the  decree  is  reversed,  when  the 
parties  afterwards  obtain  satisfaction 
through  an  arbitration  based  on  the 
principles  of  the  decree.  Walker  v.  Cuth- 
bert,  10  Ala.  213. 

Contract  for  Interest. — Defendant 
agreed  to  pay  plaintiffs  interest  on  certain 
notes,  which  did  not  draw  interest,  pro- 
vided plaintiff's  would  secure  for  defend- 
ant a  certain  360-acre, tract  of  land  at  not 
exceeding  $36,000,  and  also  adjoining  ore 
lands  on  a  similar  basis,  the  contract  also 
providing  that  plaintiffs  should  receive  5 
per  cent  commission.  Plaintiffs  were  un- 
able to  procure  the  360-acre  tract  on  the 
terms  prescribed,  but  did  procure  it  on 
other  terms,  which  defendant  afterwards 
accepted.  Plaintiffs  were  wholly  unable 
to  procure  the  othei  lands,  and,  by  an 
understanding  between  plaintiffs  and  de- 
fendant, defendant  was  left  to  purchase 
them  or  not,  as  he  chose,  which  he  there- 
after did.  Held,  that  the  purchases  of  the 
two  tracts  of  land  were  copulative,  pre- 
cedent conditions  to  defendant's  liability 
on  the  contract  for  interest,  and  plain- 
tiffs, not  having  performed  the  same, 
were  not  entitled  to  recover  thereon. 
Haynesworth  &  Co.  v.  Adler,  139  Ala. 
168.  36  So.  513. 

Contract  for  Construction  of  Bridge. — 
Where  a  party  subscribes  a  paper  stipu- 
lating to  pay  a  certain  sum  of  money  if 
a  bridge  which  was  to  be  let  out  and 
built  according  to  a  plan  to  be  adopted 
by  certain  commissioners  should  be  com- 
pleted  by  a  day  designated,  and  to  be 
reported  by  the  commissioners  to  be  done 
and  finished  according  to  contract, 
it  should  at  least  appear,  to  make  his 
undertaking  absolute,  that  the  work  was 
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completed  according  to  the  contract,  or 
was  so  reported  by  a  majority  of  the 
commissioners.  The  mere  indorsement 
on  the  contract,  signed  by  a  majority, 
that  the  bridge  had  been  received,  is  not 
sufficient,  where  it  appears  that  the 
builder  had  not  complied  with  his  con- 
tract. Caldwell  v.  Harrison,  11  Ala. 
755. 

Delivery  of  Logs  to  Mill. — A  contract 
under  seal  contained  these  provisions: 
"The  said  M.  covenants  and  agrees  to  de- 
liver to  the  said  N.,  at  the  water's  edge, 
at  his  stream  mills  at  Cedar  Bluff,  all  the 
stocks  for  string  timber  for  the  Memphis 
Branch  Railroad,  agreeably  to  the  said 
N.'s  contract,  made  January  18th,  with 
the  engineer  of  said  road;"  the  stocks  to 
be  of  a  specified  size  and  quality,  and 
"the  timber  to  be  delivered  as  fast  as  re- 
quired for  sewing,  say  one  hundred  stocks 
per  week,  more  or  less,  as'  may  be  nec- 
essary. And  the  said  X.,  on  his  part, 
covenants  and  agrees  to  pay  the  said  M., 
when  the  above  contract  shall  have  been 
faithfully  complied  with,  at  the  following 
rates,  to  wit,  forty-five  cents  per  stock; 
and  that  he  will  make  his  payments  in 
the  following  manner,  that  is  fo  say,  on 
the  twentieth  day  of  every  month  during 
the  progress  of  this  contract,  he  will  pay 
seventy-five  per  cent  of  the  relative 
value  of  such  timber  as  may  be  delivered, 
until  the  whole  of  the  timber  herein  con- 
tracted for  shall  have  been  delivered 
agreeably  to  contract,  when  the  balance 
shall  be  forthwith  paid  to  the  said  M." 
Held,  that  the  weekly  delivery  by  M.,  at 
the  specified  place,  from  the  date  of  the 
agreement  until  the  next  20th  day  of  the 
month,  of  such  a  number  of  logs  (not  ex- 
ceeding 100  per  week),  of  the  specified 
size  and  quality,  as  was  necessary  to  af- 
ford constant  employment  to  N/s  s'eam 
mills  in  sawing  them  during  the  usual 
working  hours  of  each  day  of  the  week, 
was  the  first  thing  to  be  done  under  the 
contract,  a  condition  precedent  to  N.'s 
liability  to  pay,  and  that  misfailure  to 
perform  that  act,  was  a  breach  of  his 
covenant,  and  instantly  invested  a  right 
of  action  in  N.  Nesbitt  v,  McGehee,  26 
Ala.  748. 

"Satisfactory  Completion"  of  Well.— 
Acceptance  of  a  well  is  not  a  condition 
precedent  to  payment,  under  a  contract 
3  Ala  Dig— 23 


provided  that  thirty  days  after  "Satis- 
factory completion"  of  the  well,  defend- 
ant would  pay  for  it,  partly  in  cash  and 
partly  by  notes  due  at  certain  periods 
from  "said  satisfactory  termination  and 
acceptance."  Electric  Lighting  Co.  v. 
Elder,  115  Ala.  138,  21  So.  983. 

A  contract  by  plaintiffs  to  sink  for  de- 
fendant* an  artesian  well  provided  that 
the  well  should  have  a  certain  flow,  and 
that  materials  and  workmanship  should 
be  first  class;  that  the  water  should  be 
deep-strata  water,  as  water  from  inter-  . 
mediate  strata  "is  likely  to  be  of  such 
quality  as  not  to  be  adapted  to  the  use" 
of  defendant;  the  payment  should  be 
made  after  the  "satisfactory  completion" 
of  the  well  and  compliance  with  other 
conditions;  and  that  plaintiffs  undertook 
the  work  at  their  own  risk,  and,  failing 
to  obtain  water  in  the  quantity  and  on 
the  conditions  provided,  should  receive 
no  pay.  Held,  that  defendant  assumed 
the  risk  of  any  deep-strata  water  being 
suitable  for  its  use,  and  could  not  avoid 
payment  on  the  ground  that  it  was  not. 
Electric  Lighting  Co.  v.  Elder,  21  So.  983, 
115  Ala.  138. 

Railroad      Construction      Contract. — A 

subcontract  for  railroad  work  to  be  com- 
pleted at  a  certain  time,  providing  uncon- 
ditionally for  payment  of  a  specified 
price,  "payment  *  *  *  to  be  made  on 
the  15th  of  each  month  or  as  soon  there- 
after as  said  railroad  company  pays"  the 
contractor,  does  not  make  payment  by 
the  railroad  company  a  condition  preced- 
ent to  payment  of  the  subcontractors, 
but  merely  defers  payment  to  them  for 
a  reasonable  time  for  the  contractor  to 
obtain  payment  from  the  railroad  com- 
pany. Crass  V.  Scruggs,  22  So.  81,  115 
Ala.  258. 

A  practical  interpretation  of  such  con- 
tract, as  making  payment  conditional  on 
payment  by  the  railroad  company,  can  not 
be  inferred  from  the  facts  that  the  sub- 
contractors did  not  demand  payment  for 
three  years  after  completion  of  their 
work,  that  they  recognized  the  contractor 
as  having  a  contract  with  the  railroad, 
and  that  their  work  was  estimated  by  the 
railroad  company's  engineer;  the  sub- 
contractor providing  that  it  should  be  so 
estimated.  Crass  v,  Scruggs,  22  So.  81, 
115   Ala.  258. 
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§  IW.  Waiver. 

The  provision  of  a  contract  for  doing 
work  and  furnishing  materials  in  con- 
structing defendant's  railroad,  that  no 
work  should  be  subcontracted  without 
the  written  consent  of  defendant's  engi- 
neer in  chief,  may  be  shown  to  have  been 
waived  by  defendant,  and  for  this  purpose 
it  is  competent  to  prove  that  the  engineer 
knew  subcontractors  were  at  work,  and 
directed  and  gave  estimates  on  their 
work,  and  that  defendant's  president 
knew  of  and  permitted  that  work  by  sub- 
contractors without  objection.  Danforth 
V.  Tennessee  &  C.  R.  Co.,  93  Ala.  614,  11 
So.  60. 

(F)  COMPENSATION. 

§  163.  Right  to  Compensation  in  General. 

The  plaintiff  repaired  the  defendant's 
cotton  gin,  under  an  agreement  that 
he  should  have  all  that  he  could  obtain 
for  it  above  $50,  to  compensate  him  for 
repairs.  He  kept  it  in  his  possession  for 
several  years,  endeavored  to  sell  it,  but 
was  unable  to  find  a  purchaser.  The  de- 
fendant addressed  a  note  to  the  plaintiff, 
demanding  the  gin  or  $50,  which  *  con- 
cluded thus:  "If  you  do  not  give  one  or 
the  other,  we  will  have  to  settle  the  mat- 
ter some  other  way."  The  plaintiff,  upon 
the  receipt  of  this  note  permitted  the  de- 
fendant to  take  the  gin  into  his  posses- 
sion. Held,  that  the  inference  from  the 
evidence  was  that  the  plaintiff  voluntarily 
assented  to  the  defendant's  demand,  and 
could  not  recover  for  the  repairs,  unless, 
perhaps,  it  could  be  shown  that  the  de- 
fendant had  sold  the  gin  for  more  than 
$50,  or  that  the  repairs  made  it  worth 
more  than  that  sum,  and  that,  instead  of 
selling,  he  had  used  it.  Hayden  v,  Boyd, 
8  Ala.  323. 

Commissions  on  Disbursements. — De- 
fendants agreed  to  pay  a  fixed  price  at 
the  end  of  each  month  for  lumber  deliv- 
ered by  plaintiff  "after  deducting  for  all 
advances"  and  commissions  thereon  at  a 
certain  rate.  Held,  that  they  were  not 
entitled  to  commissions  on  disbursements 
by  them  made  from  plaintiffs  money,  or 
when  they  were  indebted  for  lumber  de- 
livered under  the  contract;  nor  on  an  old 
indebtedness  of  plaintiff's.  Lee  v.  Byrne, 
75  Ala.  132. 


§  164.  Rate  or  Amount  in  General 

Agreement  Not  to  Contest  WelL— In 
consideration  that  the  plaintiffs  would 
not  contest  a  common  ancestor's  will, 
the  defendants  agreed  "to  pay  plaintiffs 
a  sum  of  money  sufficient  to  make  them 
equal  to  the  share  which  the  defendants 
each  received  under  the  will,  less  $100." 
Held  that,  in  estimating  the  amount,  the 
jury  should  not  consider  the  value  of  any 
advances  on  property  given  otherwise 
than  by  the  will  in  question.  Allen  7'. 
Prater,  35  Ala.  169. 

Well  Boring  Contract— A  contract  for 
boring  a  well  at  $1  a  foot  for  boring 
through  dirt  until  rock  was  struck,  and 
afterwards  at  $2  per  foot,  was  a  contract 
to  pay  $1  per  foot  for  boring  through 
dirt  until  rock  was  struck,  and  after  that 
$2  per  foot,  whatever  the  substance 
might  be.  Mansfield  v.  Morgan,  37  So. 
393,  140  Ala.  567. 

Compensation  for  Use  of  Track. — ^A. 
company  contracted  to  construct  a  track, 
and  repair  it,  and  B.  company  agreed  to 
pay  annually  10  per  cent  of  half  the  cost 
of  the  part  it  used.  Held,  the  contract 
did  not  contemplate  a  change  from  horse 
to  steam  power,  requiring  a  heavier  track, 
four  times  as  expensive,  and  use  thereof 
can  not  be  had  for  such  rent.  Highland 
Ave.  &  B.  R.  Co.  v,  Birmingham  Union 
Ry.  Co.,  23  So.  785,  117  Ala.  511. 

§  166.  Alterations  and  Extra  Work. 

Where  it  was  necessary,  in  order  to 
complete  certain  work  contracted  to  be 
done,  to  do  work  known  as  "old  grad- 
ing," which  was  not  included  in  the  con- 
tract, the  person  doing  such  work  is  en- 
titled to  additional  compensation  for 
whatever  it  was  reasonably  worth.  Hen- 
derson-Boyd Lumber  Co.  v.  Cook,  42  So. 
838,  149  Ala.  226. 

The  fact  that  extra  work  was  done  un- 
der a  building  contract,  without  any  de- 
parture from  the  original  plan,  does  not 
change  the  contract,  and  for  the  extra 
work,  if  no  price  was  agreed  on,  a  quan- 
tum meruit  lies.  Aikin  v.  Bloodgood,  12 
Ala.  221. 

Waiver  of  Requirement  for  Authority 
in  Writing. — Plaintiffs  agreed,  for  a  cer- 
tain amount,  to  build  a  house  for  defend- 
ant according  to  plans  and  specifications. 
The  contract  provided  that  "no  new  work 
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done  on  the  premises  *  *  *  shall  be  con- 
sidered as  extra,  unless  a  separate  esti- 
mate in  writing  for  the  same,  before  its 
commencement,  shall  have  been  submit- 
ted by  the  contractor  to  the  proprietor, 
and  his  signature  obtained  thereto."  By 
an  oral  agreement  certain  change  were 
made  in  the  work.  Held,  that  the  work 
so  done,  in  substitution  for  parts  omitted, 
was  pro  tanto  a  compliance  with  the  con- 
tract, and  if  such  work  was  worth  more 
than  the  omitted  parts,  and  defendant 
promised  to  pay  for  the  extra  work, 
plaintiffs  could  recover  the  difference. 
Badders  v.  Davis,  88  Ala.  367,  6  So.  834. 

Written  Notice  of  Claim— Necessity. — 
Where  a  contract  for  railroad  construc- 
tion provided  that  no  claim  for  extra 
work  should  be  considered  unless  made 
in  writing  to  the  engineer  within  a  month 
after  performance  of  such  work,  plaintiff 
could  not  recover  for  such  work  where  no 
such  work  was  done  at  defendant's  special 
instance,  and  request,  and  was  accepted 
by  defendant.  Abercrombie  v.  Vandiver, 
28  So.  491,  126  Ala.  513. 

Instance  Where  Extras  Not  Allowed.— 
Where  a  builder  was  required  to  plaster 
a  building,  he  was  not  entitled  to  charq^e 
as  extras  for  a  scaffold  necessary  for 
that  purpose.  Gates  v.  CGara,  39  So.  729, 
145  Ala.  665. 

Evidence  Held  to  Show  No  Request— 
A  lessee  agreed*to  tear  down  and  recon- 
struct certain  buildings  at  his  own  ex- 
pense. Plaintiffs  contracted  with  him  to 
do  the  work,  and  the  specifications  pro- 
vided for  the  insertion  of  certain  joists  in 
a  wall  left  standing.  The  lessor  objected 
to  this  as  unsafe,  and  at  his  suggestion  an 
architect  proposed  a  different  plan,  which 
was  adopted  by  the  lessee's  superintend- 
ent. The  lessor,  being  notified,  made  no 
objection.  The  suit  was  brought  to  re- 
cover for  the  extra  work  as  done  at  his 
request.  Held  no  evidence  of  a  request, 
and  a  verdict  was  properly  directed  for 
defendant.  Thorn  v,  Roman,  89  Ala.  376, 
7  So.  428. 

§  166.  Mode  of  Making  Compensation. 

Pa3rment  to  Be  Made  in  Notes.— When 
a  workman  undertakes  to  do  work,  to 
be  paid  for  in  the  notes  of  third  per- 
sons, he  can  not  abandon  the  contract, 
and  treat  it  as  a  money  demand,  unless 
the  contract  has  been  rescinded,  or  he  has 


been  prevented,  by  the  act  of  the  opposite 
party,  from  performing  it  according  to 
its  terms.    Aikin  r.  Bloodgood,  12  Ala.  221. 

Compensation  to  Be  Derived  from  Cer- 
tain  Sources. — An  agreement  to  pay  $500, 
to  be  paid  out  of  moneys  collected  in  a 
specified  suit  in  Dallas  chancery  court,  for 
professional  services  in  said  case,  when 
shown  by  extrinsic  evidence  to  have  been 
made  after  the  decree,  is  a  promise  to  pay 
out  of  the  particular  fund  provided  by  the 
suit;  and  the  right  to  recover  is  not  im- 
paired, although  the  decree  is  reversed, 
when  the  parties  afterwards  obtain  satis- 
faction through  an  arbitration  based  on 
the  principles  of  the  decree.  Walker  v, 
Cuthbert,  10  Ala.  213. 

C.  agreed  to  teach  the  school  of  the 
township,  and  the  commissioners  agreed 
to  furnish  a  comfortable  house,  etc.,  and 
to  remunerate  him  with  the  "available 
funds"  for  one  year.  Held,  that  by  the 
"available  funds"  for  one  year  were  meant 
the  profits  derived  from  the  capital  during 
that  time,  whether  received  or  not  by  the 
commissioners  before  the  end  of  that  pe- 
riod. Commissioners  of  Section  16  v, 
Criswell,  6  Ala.  565. 

Contract    Payable  in    Bonus    Notes.— 

Where  plaintiff  agreed  to  take  subscrip- 
tion bonus  notes  as  cash  in  payment  for 
building  a  railroad  to  a  certain  town,  which 
notes  were  only  paynble  on  condition  that 
the  road  should  be  completed  to  that  town 
by  a  certain  time,  the  fact  that  the  com- 
pany changed  the  terminus  of  the  .road, 
but  after  plaintiff's  failure  to  complete  the 
same  within  the  time  fixed,  which  was  of 
the  essence  of  his  contract,  did  not  relieve 
him  from  his  obligation  to  take  such  notes 
as  cash,  though  they  were  uncollectible, 
by  reason  of  such  change  of  terminus. 
Abercrombie  v,  Vandiver,  28  So.  491,  126 
Ala.  513. 

Election  to  Pay  in  Money  or  Services. 
— An  agreement,  made  in  another  state, 
that  on  demand  the  promisor  will  pay  a 
stated  sum  of  money  or  perform  labor  for 
the  promisee  after  his  arrival  in  another 
state,  to  which  the  parties  were  then  go- 
ing, does  not  require  the  performance  of 
such  labor  in  the  state  to  which  the  par- 
ties were  going.  Hence  failure  of  the 
promisor  to  offer  to  perform  the  required 
labor  within  a  reasonable  time  after  op- 
portunity to  do  so  in  a  state  other  than  the 
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one  where  the  contract  was  made  or  the 
state  to  which  the  parties  were  at  the  time 
traveling  waives  the  option  of  performing 
the  labor,  and  the  promisor  is  thereafter 
bound  to  pay  the  sum  specified.  Schuess- 
ler  V,  Watson,  37  Ala.  98. 

Election  to  Pay  in  Money  or  Merchan- 
di«€.^An  obligation  in  writing  to  pay  a 
specified  sum  of  money,  on  a  day  certain, 
in  coin  or  cotton  at  20  cents  per  pound,  at 
the  option  of  the  promisor,  becomes  ab- 
solute to  pay  coin,  unless  a  tender  of  the 
cotton  is  made  when  due.  Russell  v,  Mc- 
Cormick,  .45  Ala.  587;  Lane  v,  Kirkman, 
Minor  411;  Plowman  v.  Riddle,  7  Ala.  775. 

Where  one  contracts  to  pay  for  a  cer- 
tain service  in  specific  property  or  in 
money,  the  alternate  stipulation  is  for  his 
benefit,  and  it  is  for  him  to  elect  as  to  the 
mode  of  payment,  but  if  he  loses  the  prop- 
erty by  title  paramount,  or  voluntarily  dis- 
poses of  it,  his  election  is  determined,  and 
the  service  being  performed  in  full  or  in 
part,  and  waived  as  to  the  balance,  he 
will  be  liable  in  indebitatus  assumpsit  for 
the  moneyed  compensation,  or  a  reason- 
able part  thereof.  Wolfe  v.  Parham,  18 
Ala.  441. 

A  contract  under  seal,  whereby  a  ven- 
dor covenants  to  make  a  valid  deed  with 
warranty  by  a  specified  day,  and  the  pur- 
chaser covenants  to  pay  the  purchase 
money,  on  the  execution  and  delivery  of 
the  deed,  in  four  equal  annual  payments, 
"to  be  made  in  iron  at  five  cents  per 
pound,  and  castings  at  four  cents  per 
pound,  to  be  delivered  at  the  place  or 
places  where  made,"  with  an  additional 
stipulation  that  this  sum  "may  be  dis- 
charged and  paid  off*  by  the  purchaser 
taking  up  an  outstanding  note  against  the 
vendor,  and  giving  his  obligation  for  a 
specified  sum,  payable  in  three  equal  an- 
nual installments,  confers  on  the  pur- 
chaser, at  his  election,  the  privilege  of  dis- 
charging the  purchase  money  in  either  of 
the  ways  specified;  but  if  he  fails  to  man- 
ifest an  election,  within  a  reasonable  time, 
to  avail  himself  of  the  stipulated  privilege, 
by  a  full  compliance  with  its  terms,  the 
vendor  can  only  hold  him  liable  on  the 
original  covenant.  Nesbitt  v.  Ware,  30 
Ala.  68. 

Contract  to  Pay  by  Delivering  Entire 
Crop— Warranty  of  Quantity. — A  con- 
tract whereby   one   undertakes   to   pay  a 


loan  by  delivering  "the  entire  crop  of  cot- 
ton which  I  may  make  during  the  present 
year,  estimated  at  one  hundred  and  seven 
bales,"  is  not  a  contract  to  deliver  that 
number  of  bales  absolutely,  but  the  proper 
construction  is  that  the  contractor  agreed 
to  deliver  his  entire  crop  of  such  year, 
whether  more  or  less  than  the  amount  es- 
timated; and  if,  acting  in  good  faith,  he 
made  no  cotton,  it  would  be  no  breach  of 
the  contract  to  deliver  none.  Bell  v. 
Real  Estate  Banking  Co.,  3  Ala.  77. 

III.  MODIFICATION  AND  MERGER. 
§  167.  Assent  of  Parties. 

The  assent  necessary  to  the  modifica- 
tion of  a  contract  may  be  expressed  or 
implied  from  the  conduct  of  the  parties 
and  expressly  or  impliedly  involve  a 
waiver  of  any  right  either  party  might 
have  had  under  the  original  contract  but 
for  the  new  agreement.  Hertz  v,  Mont- 
gomery Journal  Pub.  Co.  (Ala.),  62  So. 
564. 

Where  parties  themselves  have  pro- 
vided the  terms  on  which  their  contract 
shall  be  abrogated,  neither  can  dispense 
with  those  terms,  without  the  consent  of 
the  other.  Morrow  v.  Campbell,  7 
Port.  41. 

Although  parties  to  a  contract  may  by 
a  subsequent  agreement  change  or  modify 
the  terms  of  a  written  contract,  yet  loose 
and  casual  conversations  made  by  one 
party  apart  from  the  other,  in  which  no 
allusion  is  made  to  a  change  of  contract, 
can  not  avail  and  overturn  such  contract. 
Smith  V.  Garth,  32  Ala.  368. 

EstoppeL — A  party  to  a  contract  may 
by  conduct  estop  himself  from  denying 
that  he  assented  to  the  modification  of  the 
contract  if  the  conduct  is  such  as  to  be 
inconsistent  with  a  right  to  stand  on  the 
old  contract.  Hertz  v.  Montgomeiv  Jou'*- 
nal  Pub.  Co.  (Ala.),  62  So.  564. 

§  168.  Consideration  for  Modification. 

Necessity. — A  written  subsisting  con- 
tract can  not  be  resisted  by  parol  evidence 
of  a  diflFerent  verbal  agreement  subse- 
quently made  without  consideration. 
Randolph  v.  Perry.  2  Port.  376;  Hunt  v, 
Barfield,  19  Ala.  117.  But  see  post,  under 
this  section,  catchline,  "Sufficiency." 

Sufficiency,— Where  the  parties  mu- 
tually agree  to  a  subsequent  modification 
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of  their  contract,  the  promise  of  each  is 
supported  by  a  sufficient  consideration. 
Thomason  v.  Dill,  30  Ala.  444;  Cooper  v, 
Mcllwain,  58  Ala.  296;  Robinson  v,  Bul- 
lock, 66  Ala.  548;  Borum  v.  Garland,  9 
Ala.  452;  Lightfoot  v,  Strahan,  7  Ala.  444; 
Langrford  v.  Cummings,  4  Ala.  46;  Mur- 
phy V.  Barefield,  27  Ala.  634;  Hussey  r. 
Roquemore,  27  Ala.  281;  Burnham  &  Co. 
V.  Martin,  54  Ala.  189;  Lea  v,  Cassen,  61 
Ala.  312;  Pioneer  Sav.,  etc.,  Co.  v.  Xonne- 
macher,  127  Ala.  521,  30  So.  79,  88;  Mylin 
r.  King,  139  Ala.  319,  35  So.  998;  Andrews 
r.  Tucker,  127  Ala.  602,  29  So.  34,  38.  See 
to  same  effect.  Young  v.  Fuller,  29  Ala. 
464. 

An  executory  contract  in  writing  may 
be  altered,  modified,  or  rescinded  by  a 
subsequent  agreement,  even  in  parol,  with- 
out a  new  consideration;  the  mutual  as- 
sent of  the  parties  to  the  new  agreement 
being  the  only  consideration  necessary  to 
support  it.  Pioneer  Savings  &  Loan  Co. 
V.  Nonnemacher,  30  So.  79,  127  Ala.  521; 
Mylin  v.  King,  35  So.  998,  139  Ala.  319; 
Warren  &  Lanier  v.  Cash,  39  So.  124,  143 
Ala.  158;  Wellden  v.  Witt,  40  So.  126,145 
Ala.  605;  Elliott  v.  Howison,  40  So.  1018, 
146  Ala.  568. 

Parties  are  at  liberty  to  alter  or  modify 
at  pleasure  the  terms  of  a  contract  be- 
tween them  so  long  as  it  is  executory, 
with  or  without  writing,  and  without  any 
new  consideration  for  the  change  other 
than  the  mutual  assent.  Hertz  v,  Mont- 
gomery Journal  Pub.  Co.  (Ala.),  62  So. 
564. 

Part  pa3nnent  for  a  debt  already  due  is 
not  a  sufficient  consideration  for  an  agree- 
ment to  extend  the  time  for  the  payment 
of  the  residue.  Barron  v.  Vandvert,  13 
Ala.  232;  Black  v,  Slocumb  Mule  Co. 
(Ala.),  62  So.  308.  Cited  in  notes  in  34  L. 
R.  A.  35,  40  L.  R.  A.,  X.  S.,  592. 

Promise  Made  to  Induce  Performance. 
— If  a  creditor  receives  a  partial  payment 
before  any  breach  of  contract,  and  agrees 
to  look  to  another  source  than  the  prom- 
isor for  payment,  such  new  agreement  is 
binding,  and  the  original  contract  is 
abandoned  or  waived;  but,  if  such  agree- 
ment is  made  only  to  induce  performance 
and  prevent  a  breach  of  the  original  con- 
tract, it  is  without  consideration,  and  can 
not  be  supported.  Burkham  v.  Mastin,  54 
Ala.  122.    See,  also,  Clark  z\  Jones,  85  Ala. 


127,  4  So.  771;  Johnson  z\  Sellers,  33  Ala. 
265,  271. 

While  there  must  be  something  to  be 
assented  to  by  each  party  in  order  to 
have  mutual  assent,  where  e$ich  party 
agrees  to  rescind  a  contract,  so  that  each 
surrenders  provisions  for  his  benefit,  the 
mutual  assent  is  complete,  and  any  new 
contract  then  made  by  the  parties  will  be 
supported  by  a  consideration,  but  where 
one  party  refuses  to  do  the  work  required 
by  his  contract,  or  threatens  to  abandon  it 
unless  paid  more  than  provided  thereby, 
a  promise  by  the  other  party  to  pay  more 
than  the  contract  price,  made  while  the 
original  contract  is  in  force,  is  without 
consideration  and  unenforcible.  Shriner 
r.  Craft,  51  So.  884,  166  Ala.  146. 

§  169.  Written  Contracts. 

Parol  Modification. — A  written  contract 
may  be  modified  by  a  subsequent  parol 
agreement.  Langford  r.  Cummings,  4 
Ala.  46;  Robinson  v.  Bullock,  66  Ala.  548; 
Andrews  v.  Tucker.  127  Ala.  602,  29  So. 
34,  38;  Carpenter  v.  Murphree,  49  Ala.  84, 
86;  Hartford  v.  Attalla,  119  Ala.  59,  24  So. 
845;  Shriner  z\  Craft,  166  Ala.  146,  51  So. 
884;  Hrntsville  Elks'  Club  v.  Garrity- 
Hahn  Bldg.  Co.  (Ala.),  57  So.  750.  See, 
also,  Gordon  r.  Phillips,  13  Ala.  565,  567; 
Barelli  v.  O'Conner,  6  Ala.  617,  619;  Long 
V.  Shepherd,  159  Ala.  595,  48  So.  675. 

A  stipulation  in  a  written  contract  re- 
quiring changes  to  be  made  in  writing  did 
not  prevent  the  parties  from  terminating 
such  contract  and  making  a  new  verbal 
contract,  where  neither  the  old  nor  the 
new  contract  was  within  the  scope  of  the 
statute  of  frauds.  Tilley  v.  Bartow 
(Ala.),  62   So.  330. 

A  written  contract  may  be  modified  by 
a  parol  agreement,  unless  it  is  of  the  class 
required  by  statute  to  be  in  writing. 
Prestwood  v.  Eldridge,  24  So.  729,  119 
A\2L.  72;  Roquemore*  v.  Vulcan  Iron 
Works  Co.,  151   Ala.  643,  44  So.  557. 

"While  it  may  be  true,  that  a  liability 
manifested  by  a  contract  in  writing  can 
not  be  discharged  by  a  mere  parol  execu- 
tory agreement,  it  is  equally  true  that  a 
contract  in  writing,  whether  under  seal 
or  not,  executory  in  all  its  terms,  involv- 
ing mutual  duties,  may,  by  a  subsequent 
parol  agreement,  be  modified,  altered,  or 
rescinded;   and   no  other  consideration   is 
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necessary  to  support  such  agreement 
than  the  mutual  assent  of  the  parties." 
Robinsoa  v.  Bullock,  66  Ala.  548,  554. 

A  parol  modification  of  a  note  on  a 
sufficient  consideration  by  which  it  is 
made  to  bear  a  higher  rate  of  interest 
than  that  expressed  on  its  face,  is  valid. 
Hunt  V,  Hall,  37  Ala.  702. 

A  contract  in  writing,  to  deliver  an 
article  at  a  particular  place,  may  be  modi- 
fied by  a  subsequent  verbal  contract,  ap- 
pointing a  different  mode  of  delivery. 
Langford  v,  Cummings,  4  Ala.  46. 

Where  Subsequent  Agreement  Execu- 
tory.— A  liability  evidenced  by  a  written 
contract  can  not  be  discharged  by  an  ex- 
ecutory parol  agreement.  Walker  v. 
Greene,  22  Ala.  679. 

A  subsequent  parol  agreement  which  is 
founded  on  no  new  consideration,  and 
has  been  productive  of  no  injury  to  the 
party  who  was  to  perform  it,  is  not  a 
waiver  or  discharge  of  a  prior  written 
contract,  unless  such  subsequent  agree- 
ment  has  been  executed.  Hunt  v.  Bar- 
field,  19  Ala.  117.  See,  also,  Randolph  v. 
Perry,  2  Port.  376,  cited  in  note  in  34  L. 
R.  A.  37. 

Contract  Held  Not  to  Be  Modified.— 
That  persons  contracting  to  grade  a  por- 
tion of  a  railroad  were  put  to  work  by 
the  agent  of  those  with  whom  they  had 
contracted  at  another  place,  and  worked 
there,  thinking  they  were  working  on  the 
portion  contracted  for,  does  not  amount 
to  a  modification  of  the  original  written 
contract.  Hardaway-Wright  Co.  v.  Brad- 
ley Bros.,  51  So.  21,  163  Ala.  596. 

§  170.  Contracts  under  SeaL 

Although  it  may  be  tFue  that  a  liability, 
created  or  manifested  by  a  contract  in 
writing,  can  not  be  discharged  by  a  parol 
executory  agreement;  yet  an  executory 
contract  in  writing,  whether  under  seal 
or  not,  may  be  altered,  modified,  or  re- 
scinded, by  a  subsequent  parol  agree- 
ment; and  the  mutual  assent  of  the  par- 
ties to  the  new  agreement  is  a  sufficient 
consideration  to  support  it.  Robinson  %\ 
Bullock,  66  Ala.  548;  Wallis  v.  Long,  16 
Ala.  738;  Barelli  v.  O'Connor,  6  Ala.  617; 
Hunt  V.  Barfield,  19  Ala.  117,  120;  Thom- 
ason  V.  Dill,  30  Ala.  444,  456. 

A  parol  stipulation,  made  at  the  time  of 
the    execution    of    a    bill    single,    that    it 


sihall  not  be  enforced  until  the  obligee  re- 
lieves the  obligor  from  security  debts  he 
is  then  bound  for,  can  not  affect  the  bill 
single,  as  a  contract  under  seal  can  not 
be  modified  or  discharged  by  an  unexe- 
cuted parol  contract.  Standifer  v.  White, 
9  Ala.   527. 

§  171.  Alteration  or  Addition  of  Terms. 

Where  one  gave  his  promissory  note, 
whether  for  the  excess  on  an  exchange 
of  lands  or  for  purchase  of  part  of  the 
lands,  and  subsequently  gave  two  notes 
to  take  up  the  original  note,  each  of 
which  recited  that  "the  consideration  for 
which  this  note  is  given  is  the  following 
described  lands  lying  in  C.  county,"  etc. 
(the  lands  being  the  same  as  that  upon 
which  the  original  note  was  given),  the 
contract  evidenced  by  the  original  note 
was  altered  by  the  giving  of  the  subse- 
quent notes.  Bryant  v.  Stephens,  58  Ala. 
636. 

§  172.  Extension  of  Time. 

The  original  contract  not  specifying 
any  particular  date  when  work  was  to 
commence  on  the  part  of  the  railroad 
which  plaintiffs  contracted  to  grade,  but 
only  providing  that  work  was  to  com- 
mence as  soon  as  possible  and  be  com- 
pleted at  a  specified  date,  an  agreement 
that  during  defendant's  delay  in  getting 
that  portion  of  the  railroad  ready  plain- 
tiffs should  work  on  another  portion  did 
not  alter  the  original  contract  as  to  the 
time  of  beginning  and  completing  work 
on  the  portion  originally  contracted  for, 
though  if  plaintiffs  had  proceeded  with 
the  work  on  that*  portion,  and  had  been 
unable  to  complete  it  within  the  specified 
time,  because  of  defendant's  delay,  they 
might  have  been  excused  from  liability 
for  not  completing  the  work  within  that 
time.  Hardaway-Wright  Co.  v.  Bradley 
Bros.,   51   So.   21,   163   Ala.   596. 

§  173.  Merger  in  Subsequent  Contract. 

As  a  general  rule,  all  parol  negotiations 
between  the  parties  to  a  written  contract, 
anterior  to,  or  contemporaneous  with,  the 
execution  of  the  instrument,  are  to  be 
considered  as  merged  in  the  written 
agreement.  Gordon  v.  Phillips,  13  Ala.  565, 
567;  Bush  V.  Bradford,  15  Ala.  317,  321; 
Melton  V.  Watkins,  24  Ala.  433;  Stouden- 
meier    r.    Williamson,    29    Ala.    558,  565; 
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Thomason  v.  Dill,  30  Ala.  444,  454;  West 
V,  Kelly,  19  Ala.  353;  Seay  v.  Marks,  23 
Ala.  532;  Casey  v.  Holmes,  10  Ala.  776, 
788;  Mead  v,  Steger,  5  Port.  498. 

§  174.  Operation  and  Effect 

Where  a  newspaper  conducting  a  vot- 
ing contest,  15,000  votes  being  given  for 
each  subscription  turned  in  by  a  contest- 
ant, breached  the  contract  by  increasing 
the  number  of  votes  to  be  given  for  a 
subscription  to  23,000,  a  contestant  ac- 
cepting the  original  contract  assents  to 
the  modification  and  is  bound  by  it  by 
proceeding  under  the  new  offer  and  ac- 
cepting a  second  prize,  though  if  the  votes 
had  not  been  increased  she  would  have 
won  first  prize.  Hertz  v,  Montgomery 
Journal  Pub.  Co.  (Ala.),  62  So.  564. 

As  to  Warranty.— Where  defendant's 
agreement  to  put  a  roof  on  a  building, 
and  to  warrant  its  durability,  related  to  a 
building  to  be  erected  upon  an  agreed 
plan,  and  plaintiff  afterwards,  without  de- 
fendant's consent,  caused  a  material 
change  in  the  form  of  the  roof,  he  must 
be  considered  as  having  abandoned  the 
original  contract,  and  can  not  hold  de- 
fendant bound  by  his  representations  as 
to  the  original  plan;  but  if  defendant's 
representations  as  to  the  character  of  the 
roof  had  no  reference  to  any  particular 
plan,  and  he  proceeded  to  put  the  roof  on 
the  building  under  his  contract,  without 
making  any  objection  to  the  alteration  of 
the  plan,  the  change  would  not  affect  his 
liability.     McGar  v.  Williams,  26  Ala.  469. 

§  17S.  Eyidence. 

Burden  of  Proof. — A  party  to  a  build- 
ing contract,  which  fixes  the  time  for  the 
completion  of  the  work  and  makes  time 
of  the  essence,  has  the  burden  of  proving 
a  subsequent  change  in  the  contract,  ex- 
tending the  time  for  the  completion  of 
the  work.  Huntsville  Elks*  Club  v.  Garr- 
ity-Hahn  Bldg.  Co.  (Ala.),  57  So.  750. 

An  instruction  that,  "in  order  to  estab- 
lish a  change  in  the  contract  between  the 
parties  after  it  was  made,  the  burden  is 
upon  the  party  asserting  such  change  to 
have  been  made,"  is  proper.  Anderson  v, 
English,  25  So.  748,  121  Ala.  272. 

Admissibility. — In  an  action  for  serv- 
ices, which  defendant  had  requested 
plaintiff  and  another  to  perform  jointly, 
evidence    that,    when    plaintiff    demanded 


payment  for  the  services,  defendant  made 
no  objection  that  the  services  had  been 
performed  by  plaintiff  alone,  is  admissible 
to  show  "his  assent  to  plaintiff's  so  per- 
forming the  services.  Strong  v,  Catlin, 
37  Ala.  607. 

Weight  and  SufiBciency. — A  purchased 
land  of  B,  with  notice  of  an  outstanding 
mortgage,  taking  a  bond  for  title,  on  pay- 
ment of  the  purchase  money,  and  giving 
his  notes  for  the  purchase  money,  pay- 
able in  the  notes  of  solvent  men.  A  sold 
the  land  to  C  without  disclosing  the 
mortgage,  but  using  no  endeavors  to  con- 
ceal it,  and  had  C's  notes  substituted  for 
his  own  to  B,  and  assigned  to  him  his 
bond.  C  took  possession,  and,  on  his 
note  falling  due,  tendered  the  amount, 
and  offered  to  pay  any  part  of  the  first 
note  of  A  unpaid,  and  demanded  title; 
and  on  B's  declining,  on  account  of  the 
mortgage,  C  offered  to  rescind  the  con- 
tract, w'hich  offer  not  being  acceded  to, 
he  abandoned  the  contract.  Held,  that 
the  substitution  of  the  notes  of  C  for 
those  of  A  was  not  evidence  of  a  change 
of  the  original  contract.  Steele  v,  Kinkle, 
3  Ala.  352. 

§  176.  Questions  for  Jury. 

W.hether  certain  facts  amount  to  an  al- 
teration or  modification  of  a  contract  is 
for  the  court,  while  the  jury  is  to  decide 
whether  or  not  such  facts  are  proved. 
Hardaway- Wright  Co.  v,  Bradley  Bros., 
51  So.  21,  163  Ala.  596. 

IV.  RESCISSION    AND    ABANDON- 

MENT. 

§  177.  Contracts  Subject  to  Rescission. 

"By  the  law,  as  it  has  been  settled  in 
this  state,  a  written  contract,  which  by  its 
terms  is  executory,  as  imposing  the  per- 
formance of  duties  other  than  the  mere 
obligation  of  making  payment,  may, 
while  the  contract  is  executory  in  respect 
of  any  part  of  such  duties,  be  altered, 
modified,  or  rescinded  with  or  without  a 
writing,  and  without  any  other  considera- 
tion than  that  of  mutual  assent.     Badders 

V,  Davis,  88  Ala.  367,  6  So.  834;  Robin- 
son V,  Bullock,  66  Ala.  548;  1  Brick.  Dig., 
p.  394,  §  233.  And  such  change,  under 
such  circumstances,  may  extend  to  the 
waiver  of  any  right  either  party  might 
have  had  under  the  original  contract  but 
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for  the  new  agreement.  Cornish  v.  Suy- 
dam,  99  Ala.  620,  13  So.  118."  Andrews 
V.  Tucker,  127  Ala.  602,  29  So.  34,  38. 

Contract  of  Endorsement. — An  indorse r 
and  indorsee  have  the  right  to  rescind  or 
-modify  the  contract  evidenced  by  the  in- 
dorsement, and  when  so  made  will  con- 
trol the  indorsement.  Young  v.  Fuller, 
29  Ala.  464,  citing  Lightfoot  v.  Strahan, 
7  Ala.  444. 

The  agreement  of  a  father,  in  consider- 
ation of  natural  love  and  affection  merely, 
to  permit  a  minor  son  who  continues  un- 
der the  paternal  roof  as  a  member  of  the 
family  to  cultivate  a  crop  and  receive  its 
proceeds,  is  revocable  by  him  at  any  time 
before  the  crop  is  gathered  and  disposed 
of  by  the  son.  Stovall  v.  Johnson,  17 
Ala.  14. 

Illegal  Contracts. — "The  same  reasons 
and  policy  on  which  the  law  proceeds  in 
denouncing  contracts  made  in  violation 
of  law,  common  or  statute,  or  which  of- 
fend public  morals,  or  public  policy,  will 
encourage  parties  to  a  rescission  of  such 
contracts,  and  the  restoration  of  them- 
selves, to  the  condition  in  which  they 
were,  before  they  entered  into  them.'** 
Lea  V.  Cassen,  61  Ala.  312,  316. 

§  178.  Agreement  to  Rescind 

§  179. Assent  of  Parties. 

As  to  mutual  assent  being  sufficient 
consideration,  see  post,  "Consideration," 
§  181. 

"The  rescission  of  the  contract,  where 
neither  party  is  in  fault,  or  it  is  not  pro- 
vided for  by  its  terms,  as  a  general  rule, 
requires  the  assent  of  both  parties."  Giv- 
han  V.  Dailey,  4  Ala.  336,  340,  cited  in  note 
in  30  L.  R.  A.  66. 

Parties  may  terminate  a  contract  by 
mutual  consent,  independent  of  any  pro- 
visions in  the  contract  permitting  them 
to  do  so.  Ashby  v.  Cathcart,  49  So.  75, 
159  Ala.  474. 

Plaintiff  and  defendant  entered  into  an 
entire  contract  for  the  construction  of  a 
house,  but  the  employer  discharged  plain- 
tiff for  a  violation  of  the  contract,  telling 
him  to  make  out  his  bill  for  the  work 
performed  and  he  would  pay  him,  where- 
upon the  plaintiff  abandoned  the  contract 
and  presented  his  bill.  Held,  that  there 
was  a  mutual  rescission  of  the  contract. 
Kirkland  v.  Gates,  25  Ala.  465.  ! 


Acceptance  of  Renunciation  after  Offer 
to  Waive. — Where  a  party  to  a  contract 
offers  to,  waive  a  renunciation  of  the  con- 
tract by  the  other  party  on  certain  con- 
ditions, but  the  latter  refuses  to  accept 
such  offer,  the  one  renouncing  can  not 
object  if  the  other  party  finally  accepts, 
and  acts  on  the  original  renunciation. 
Sheffield  Furnace  Co.  v,  Hull  Coal  & 
Coke  Co.,  101  Ala.  446,  14  So.  672. 

Effect  of  Rejection  of  Proposition.— A 
proposition  for  a  mutual  rescission  of  a 
contract,  assumes  its  validity,  and  the 
proposition  being  rejected,  the  parties 
stand  wJiere  they  did  before.  Gillespie  v. 
Battle,  15  Ala.  276. 

§  180.  Formal  Requisites. 

See,  also,  ante,  "Written  Contracts,"  § 
169. 

"In  this  state  it  has  been  very  many 
times  ruled,  and  must  be  treated  as  set- 
tled, that  parties  may,  at  pleasure,  alter, 
modify,  or  rescind  a  contract,  by  mutual 
consent  given  orally,  unless  the  contract 
be  one  which  the  law  requires  to  be  evi- 
denced by  writing  signed;  provided  the 
alteration,  modification,  or  rescission  is 
supported  by  their  mutual  assent.  1  Brick. 
Dig.,  p.  394,  §  233;  3  Brick.  Dig.,  p.  152, 
§  146;  Burkham  r.  Mastin,  54  Ala.  122; 
Cooper  V,  Mcllwain,  58  Ala.  296;  Robin- 
son V.  Bullock,  66  Ala.  548."  Badders  v, 
Davis,  88  Ala.  367,  6  So.  834,  837;  Andrews 
V,  Tucker,   127  Ala.  602,  29   So.  34. 

§  181. Consideration. 

Mutual  Assent — A  contract  may  be  re- 
scinded by  mutual  consent  without  any 
new  or  additional  consideration.  Wellden 
V.  Witt,  40  So.  126,  145  Ala.  605;  Clark  v. 
Jones,  85  Ala.  127,  4  So.  771,  773;  Mylin 
V.  King,  139  Ala.  319,  35  So.  998;  Cooper 
V.  Mcllwain,  58  Ala.  296. 

Illegal  Contract.— Parties  to  an  illegal 
contract,  such  as  one  for  liquors  furnished 
to  the  keeper  of  a  bawdy  house,  may 
place  themselves  in  statu  quo  by  mere 
mutual  agreement  to  rescind,  without 
other  consideration;  and  in  such  case  an 
action  lies  to  recover  back  the  money 
paid,  according  to  the  stipulation  in  such 
rescission  for  its  restoration,  this  being 
a  new  consideration.  Lea  v.  Cassen,  61 
Ala.  312. 

"An  agreement  made  to  prevent  the 
breach  of  a  contract,  or  after  the  breach 


Digitized  by 


Google 


§§  181-186 


Contracts 


361 


to  assume  and  pay  the  liabilities  of  the 
contractor,  without  other  consideration 
than  the  mere  agreement  to  rescind,  is 
nudum  pactum.  Burkham  z\  Mastin,  54 
Ala.  122."  Clark  v.  Jones,  85  Ala.  127,  4 
So.  771,  773. 

§  18S.  Abandonment  of  Rights. 

Where  plaintiff,  who  contracted  to  per- 
form the  work  assigned  to  him  in  the 
codification  of  the  state  laws  till  the  com- 
pletion of  such  work,  returned  the  work 
in  his  possession  on  having  his  library 
damaged  by  fire,  and  sent  word  to  the 
defendant  that  he  could  do  no  more  work, 
and  he  did  not  afterwards  ask  to  continue 
the  work,  it  was  an  abandonment  of  an 
entire  contract,  which  would  prevent  a 
recovery  of  compensation  thereon  for  the 
work  performed.  Martin  z\  Massie,  29 
So.  31,  127  Ala.  504. 

Pacts  Not  Amounting  to  Abandon- 
ment.— That  persons  contracting  to  grade 
a  portion  of  a  railroad  were  put  to  work 
by  the  agent  of  those  with  whom  they 
had  contracted  at  another  place,  and 
worked  there,  thinking  they  were  work- 
ing on  the  portion  contracted  for,  does 
not  amount  to  an  abandonment  of  the 
original  written  contract.  Hardaway- 
Wright  Co.  V,  Bradley  Bros.,  51  So.  21, 
163  Ala.  596. 

§   18a.   Grounds  for  Rescission  by  Party. 

§  184. In  GeneraL 

The  hardships  imposed  by  an  improvi- 
dent contract  will  not  of  themselves  jus- 
tify a  rescission.  Capital  Security  Co.  r. 
Holland,  6  Ala.  App.  147,  60  So.  495;  Capi- 
tal Security  Co.  v.  Davis,  6  Ala.  App.  677, 
60  So.  498. 

Neither  inadequacy  of  consideration, 
mistake  in  law,  nor  partial  failure  of 
consideration  is  sufficient  in  the  absence 
of  fraud  to  authorize  the  cancellation  of 
a  contract.  Stephenson  v.  Atlas  Coal  Co., 
41   So.  301,  147  Ala.  432. 

It  is  not  every  disagreement  as  to  the 
terms  of  a  contract  which  will  authorize 
one  of  the  parties  to  declare  the  contract 
annulled;  but  the  renunciation  must  cover 
the  entire  performance  to  which  the  con- 
tract binds  the  promisor,  and  it  must  be 
distinct  and  unequivocal.  J.  M.  Ackley  & 
Co.  I'.  Hunter,  Benn  &  Co.*s  Co.,  51  So. 
964,  166  Ala.  295. 


§  185. Invalidity  of  Contract 

Mere  inadequacy  of  consideration  is  not 
sufficient  cause  for  rescinding  a  contract. 
Judge  V,  Wilkins,  19  Ala.  765. 

The  limits  to  the  right  of  rescission  of 
a  contract  obtained  by  fraud  apply  to 
agreements  voidable  for  duress.  Royal  v, 
Goss,  45  So.  231,  154    Ala.   117. 

§    186.   Failure   of   Performance   or 

Breach. 

In  General. — The  violation  of  a  contract 
by  one  of  the  parties  thereto  authorizes 
the  other  party  to  abandon  it,  and  to  sue 
for  the  injury  sustained.  Martin  v.  Chap- 
man, 6  Port.  344;  Brigham  &  Co.  v.  Car- 
lisle, 78  Ala.  243.  See  note  in  30  L.  R. 
A.  63. 

When  one  party  to  an  entire  executory 
contract  has  failed  to  perform  it,  and  the 
other  is  not  in  default,  the  latter  may 
abandon  the  contract.  Martin  v.  Chap- 
man, 6  Port.  344,  cited  in  note  in  30  L.  R. 
A.  63. 

If  the  party  by  whom  the  work  is  to  be 
performed,  while  the  contract  is  execu- 
tory, does  an  act  which  shows  conclu- 
sively that  he  does  not  intend  to  perform 
his  part  of  the  contract,  this  justifies  the 
other  party  in  treating  it  as  ended.  Drake 
V.  Goree,  22  Ala.  409,  cited  in  notes  in  30 
L.  R.  A.  59,  41  L.  R.  A.,  X.  S.,  61. 

A  contract  is  made  by  the  joint  will  of 
two  parties,  and  can  only  be  rescinded  by 
their  joint  will;  but  one  party  may  so 
wrongfully  repudiate  it  as  to  authorize 
the  other  to  renounce  it  and  refuse  to  be 
longer  bound  thereby,  as  when  his  acts 
and  conduct  evince  an  intent  to  no  longer 
be  bound.  McAllister-Coman  Co.  v.  Ma- 
thews, 52  So.  416,  167  Ala.  361,  cited  in 
note  in  41  L.  R.  A.,  N.  S.,  61. 

Merely  because  a  given  act  or  course  of 
conduct  of  one  party  is  inconsistent  with 
the  contract  is  not  sufficient  to  authorize 
the  other  to  renounce  it,  but  it  must  be 
inconsistent  with  an  intent  to  be  longer 
bound  by  it,  and,  while  every  breach  is  in- 
consistent with  the  contract,  every  breach 
by  one  party  does  not  authorize  the  other 
to  renounce  the  contract  in  toto.  Mc- 
Allister-Coman Co.  V.  Mathews,  167  Ala. 
361,  52  So.  416,  cited  in  note  in  41  L.  R. 
A.,  N.  S.,  61. 

Changing  Conditions  in  Newspaper 
Contest. — Where  a  newspaper  conducting 
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a  voting  contest  to  secure  subscriptions 
announced  that  it  would  allow  for  each 
subscription  obtained  by  a  contestant 
15,000  votes,  and  a  contestant  accepted 
the  offer  and  sent  in  subscriptions  receiv- 
ing the  stated  number  of  votes,  and  some 
time  before  the  close  of  the  contest  the 
newspaper  changed  the  number  of  votes 
to  be  given  for  each  subscription  to 
23,000,  the  contestant  had  a  right  to  treat 
the  contract  as  at  an  end  and  sue  on 
quantum  meruit  for  services  rendered. 
Hertz  V.  Montgomery  Journal  Pub.  Co. 
(Ala.),  62  So.  564. 

Inability  to  Perform. — The  violation  of 
a  contract  by  one  party,  or  his  inability 
to  perform  the  stipulated  acts  or  services, 
may  authorize  the  other  party  to  abandon 
the  contract;  and  the  protracted  sickness 
of  the  plaintiff,  probably  disabling  him 
from  performing  the  contemplated  serv- 
ices, during  the  appropriate  season,  might 
authorize  the  defendants  to  abandon  it,  if 
they  elected  to  do  so.  Brigham  &  Co.  v, 
Carlisle.  78  Ala.  243. 

Unskillful  Performance.  —  Where  one 
who  has  agreed  to  cultivate  a  vineyard, 
and  to  gather  and  market  the  crop,  his 
compensation  to  be  retained  out  of  the 
proceeds,  does  the  work  unskillfully  and 
injuriously,  without  the  owner's  fault,  and 
he  is  insolvent,  and  the  owner  has  sub- 
stantially complied  on  his  part,  or  such 
compliance  has  been  waived,  the  owner  is 
entitled  to  have  the  contract  rescinded. 
Ferris  v.  Hoagland,  25  So.  834,  121  Ala. 
240. 

A  contract  can  not  be  rescinded  in  toto, 
by  one  of  the  parties,  where  both  parties 
can  not  be  placed  in  statu  quo;  but  a 
contract  will  be  considered  as  rescinded, 
where  the  party  who  is  to  perform  an 
act,  has  made  his  performance  impracti- 
cable, or  where  he  is  prevented  from  do- 
ing the  act  by  the  other  party.  Pharr  v. 
Bachelor,  3  Ala.  237,  cited  in  note  in  30 
L.  R,  A.  44. 

Partial  Performance. — Where  A.,  by  a 
special  contract,  in  consideration  of  a  sum 
advanced  by  B.,  undertook  to  deliver  cot- 
ton which  was  to  be  sold  at  New  Orleans, 
and  delivered  part  thereof,  which  was  sold 
at  Liverpool,  and  the  residue  was  not  de- 
livered, it  was  held  that  B.  might  rescind 
the  special  contract.  Hancock  v.  Tanner, 
4  Stew.  &  P.  262. 


Misappropriation  of  Funds.— Where  de- 
fendant contracted  to  loan  plaintiff  funds 
with  which  to  make  certain  improvements, 
plaintiff's  misappropriation  of  funds  ad- 
vanced by  defendant,  by  diverting  them 
to  uses  other  than  those  contemplated  by 
the  contract,  constituted  a  breach  thereof, 
warranting  defendant's  refusal  to  further 
perform.  Bixby-Theisen  Co.  v,  Evans, 
174  Ala.  571,  57  So.  39. 

Frequent  Omissions. — Defendant  agreed 
to  carry  mail  for  plaintiff  for  a  certain 
sum,  and  to  be  accountable  for  defaults 
in  performance.  Held  that,  since  the 
stipulation  to  be  responsible  for  defect- 
ive performance  was  merely  an  agree- 
ment that  damages  for  such  omission 
might  be  set  off  against  his  compensa- 
tion, and  did  not  contemplate  that  fre- 
quent failures  to  perform  should  not  con- 
stitute a  breach  of  the  contract,  but  should 
be  compensated  by  deductions  from  the 
consideration,  frequent  omissions  on  the 
part  of  defendant  entitled  plaintiff  to  re- 
voke the  contract,  and  resume  the  per- 
formance thereof.  Davis  v.  Wade,  4  Ala. 
208,  cited  in  note  in  30  L.  R.  A.  63. 

Obstructing  Passage. — A  breach  of  con- 
tract on  the  part  of  a  plank-road  com- 
pany, in  obstructing  or  hindering  the 
stages  of  a  mail  contractor  while  run- 
ning on  the  road,  gives  the  party  thereby 
injured  a  right  either  to  abandon  the  con- 
tract, or  to  treat  it  as  still  subsisting  and 
claim  damages  for  the  breach.  Powell  v, 
Sammons,  31  Ala.  552,  cited  in  note  in  30 
L.  R.  A.  64. 

§  187.  Estoppel  or  Waiver. 

See,  also,  ante,  "Estoppel  and  Ratifica- 
tion," §  67. 

The  right  to  abandon  a  contract  for 
services  because  of  protracted  sickness 
disabling  the  employee  from  beginning 
the  service  is  waived  by  treating  the 
contract  as  in  force  after  termination  of 
the  delay.  Brigham  &  Co.  v,  Carlisle,  78 
Ala.  243,  citing  Stewart  v.  Cross,  66  Ala. 
22.  See,  to  same  effect,  Andrews  v» 
Tucker,  127   Ala.   602,   29   So.  34,  38. 

Where  one  traded  for  a  mule,  and  used 
it  after  discovering  that  he  was  defrauded, 
•he  has  lost  the  right  to  rescind,  and  is  re- 
mitted to  an  action  for  damages.  Samples 
V.  Guyer,  120  Ala.  611,  24  So.  942. 

A  party  to  a  contract  waives  his  right 
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to  rescind  it  for  fraud  by  which  he  was 
induced  to  enter  into  it,  by  accepting  a 
bond  from  the  other  party  as  indemnity 
for  any  loss  which  he  may  sustain  through 
the  alleged  fraud.  Griggs  v.  Woodruff,  14 
Ala.  9. 

The  failure  of  one  partner  to  furnish  as 
much  money  for  partnership  purposes  as 
he  had  agreed  to  furnish  does  not  give  his 
co-partner  a  right  to  repudiate  the  con* 
tract,  when  called  on  to  carry  it  out,  after 
having  accepted  and  used  the  money  actu- 
ally furnished.  Stein  v.  Robertson,  30  Ala. 
286. 

By  accepting  an  electric  light  plant  con* 
structed  for  it,  before  it  is  entirely  com- 
pleted, and  by  making  use  thereof,  the 
company  for  which  it  is  constructed 
waives  its  right  to  rescind  for  failure 
to  entirely  complete  the  plant.  Florence 
Gas,  Electric  Light  &  Power  Co.  v. 
Hanby,  101  Ala.  15,  13  So.  343. 
§  188.  Conditions  Precedent  to  Ratifica- 
tion. 

§    188^.  Restoration     of     Former 

Status  of  Parties. 

A  party  who  claims  the  right  to  rescind 
a  contract  must  put,  or  offer  to  put,  the 
opposite  party  in  statu  quo.  Borum  v. 
Garland,  9  Ala.  452;  Jemison  v.  Wood- 
ruff, 34  Ala.  143;  Barnett  v.  Stanton,  2 
Ala.  181;  Fitzpatrick  v,  Featherston,  3 
Ala.  40;  Lea  v.  Cassen,  61  Ala.  312;  Dill 
V.  Camp,  22  Ala.  249,  258;  Samples  v, 
Guyer,   120  Ala.  611,  24  So.  942,  943. 

The  whole  doctrine  involved  in  refer- 
ence to  the  rescissions  of  contracts  for 
fraud  and  duress  is  based  largely  on 
the  provisions  governing  rescission  as  an 
equitable  remedy.  The  substantial  differ- 
ence is  that  a  court  of  equity  decrees  re- 
scission or  cancellation  upon  certain  terms 
which  require  the  party  seeking  relief  to 
do  equity,  and  which  it  can  do,  whether 
the  party  has  restored  or  offered  to  re- 
store the  consideration  or  not,  and  which 
has  been  held  not  to  be  a  condition  pre- 
cedent for  relief;  whereas,  in  a  court  of 
law  the  court  only  has  the  power  to  en- 
force or  annul  the  contract  and  can  not 
compel  a  restoration  of  the  consideration 
as  a  condition  to  relief,  and  a  complain- 
ing party  must  therefore  voluntarily  put 
the  other  party  in  statu  quo  as  a  condition 
precedent  to  relief.  Royal  v.  Goss,  154 
Ala.   117,  45   So.  231,  232. 


§   189.  Restoration  of  Consideration 

or  Benefit. 

As  a  condition  precedent  to  the  exer- 
cise of  the  right  of  rescission,  the  party 
complaining  must,  if  practicable,  restore, 
or  offer  to  restore,  to  the  other  party 
what  he  has  received  from  him  by  virtue 
of  the  contract.  Cozzins  v,  Whitaker,  3 
Stew.  &  P.  322;  Jemison  v.  Woodruff,  34 
Ala.  143;  Young  v.  Arntze,  86  Ala.  116,  5 
So.  253;  Rice  v.  Gilbreath,  119  Ala.  424,  24 
So.  421;  Hafer  v.  Cole  (Ala.),  57  So.  757, 
759;  Kelly  v,  Louisville,  etc.,  R.  Co.,  154 
Ala.  573,  45  So.  906;  Fitzpatrick  v.  Feath- 
erstone,  3  Ala.  40,  42;  Samples  V-  Guyer, 
120  Ala.  611,  24  So.  942,  943;  Borum  v. 
Garland,  9  Ala.  452,  454. 

"A  party  may  not  repudiate  a  contract, 
and  at  the  same  time  hold  onto  and  en- 
joy the  benefits  received  under  it."  Birm- 
ingham R.,  etc.,  Co.  V.  Hinton,  158  Ala. 
470,  48  So.  546,  548. 

Contracts  Secured  by  Fraud.— At  law 
and  in  equity  one  disaffirming  a  contract 
for  fraud  must  return  what  he  has  re- 
ceived under  it.  Birmingham  Ry.,  Light 
&  Power  Co.  v,  Jordan,  170  Ala.  530,  54 
So.  280. 

One  can  not  rescind  a  trade  for  fraud 
by  demanding  a  re-exchange  without  of- 
fering to  return  the  property  he  received, 
though  he  has  it  with  him  when  the  de- 
mand is  made.  Samples  v,  Guyer,  120 
Ala.  611,  24  So.  942. 

If  the  defendant,  under  a  plea  of  pay- 
ment puis  darein  continuance,  shows  the 
acceptance  by  the  plaintiff  of  a  certain  bill 
and  note  in  discharge  of  the  action,  the 
contract  of  payment  can  not  be  impeached 
on  the  ground  of  fraud,  unless  there  has 
been  a  return,  or  offer  to  return,  of  the 
bill  and  note.  Barnes  v.  Bailey,  2  Ala. 
749. 

A  party  who  has  been  fraudulently  in- 
duced to  make  a  contract  may  resume 
possession  of  his  property  on  returning 
that  which  he  has  received.  Duy  v.  Hig- 
don,  50  So.  378,  162  Ala.  528. 

A  contract  made  while  under  the  in- 
fluence of  opiates  being  merely  voidable, 
to  disaffirm  it,  on  the  cessation  of  the  dis- 
ability, the  consideration  received  there- 
under must  be  returned.  Birmingham 
Ry.,  Light  &  Power  Co.  v,  Hinton,  48 
So.  546,  158  Ala.  470;  Kelly  v,  Louisville, 
etc.,  R.  Co.,  154  Ala.  573,  45  So.  906. 
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Restoration  Impossible  through  Fault 
of  Other  Party. — A  party  rescinding  must, 
if  practicable,  restore,  or  offer  to  restore, 
to  the  other  party,  what  he  has  received 
from  him  by  virtue  of  the  contract,  but 
not  where  it  has  become  impossible  to 
make  restoration  by  reason  of  the  con- 
duct or  default  of  the  other  party.  Hafer 
V.  Cole  (Ala.),  57  So.  757,  citing  Johnson 
V.  Oehmig,  95  Ala.  189,  10  So.  430. 

§  190.  Persons  Entitled  to  Rescission. 

Instance  Where  Partner  Can  Not  Avoid 
Contract  for  Fraud  of  Copartner. — Where 
a  father  invests  his  own  funds  and  per- 
sonal setvices,  or  the  funds  of  his  chil- 
dren in  his  hands  as  guardian,  arising 
from  an  unauthorized  sale  of  their  prop- 
erty, in  a  partnership  for  their  benefit, 
and  the  children  afterwards  seek  to  en- 
force the  partnership  in  equity,  the  other 
partner  can  not  avail  himself  of  these 
facts  to  avoid  the  contract.  Stein  v.  Rob- 
ertson, 30  Ala.  286. 

Party  Making  Contract  for  Benefit  of 
Third  Person. — Where  a  person  pays  a 
sum  of  money,  and  takes  an  option,  in  the 
name  of  a  third  person,  to  enter  into  a 
certain  contract,  the  person  paying  can 
not,  on  the  inability  of  the  person  re- 
ceiving the  money  to  make  the  contract, 
maintain  an  action  of  assumpsit  on  the 
theory  of  a  failure  of  consideration  and  a 
rescission,  since  the  third  person  alone, 
in  whose  name  the  option  is  taken,  has 
the  right  to  rescind.  Buck  v,  Carlisle,  98 
Ala.  580,  13  So.  585. 

The  person  paying  the  money  can  not, 
as  the  beneficial  owner  of  the  option, 
maintain  the  action  under  Code,  §  2594, 
since  the  action  is  not  on  a  contract  for 
the  payment  of  money,  and,  moreover, 
proceeds  on  the  theory  that  the  option 
has  been  destroyed  by  rescission.  Buck 
V.  Carlisle,  98  Ala.  580,  13  So.  585. 

§  191.  Time  for  Rescission  and  Laches. 

One  desiring  to  rescind  a  cojitract  on 
the  ground  of  fraud  must  act  with  prompt- 
ness on  the  discovery  of  the  fraud  and 
-with  all  reasonable  diligence  disaffirm  the 
contract.  Southern  States  Fire  &  Casu- 
alty Ins.  Co.  V.  De  Long  (Ala.),  59  So. 
61;  Birmingham  R.,  etc.,  Co.  i\  Jordan, 
170  Ala.  530,  54  So.  280;  Barnett  v.  Stan- 
ton, 2  Ala.  181;  Dill  v.  Camp,  22  Ala.  249, 
258;  Dean  %\  Oliver,   131   Ala.  634,  30  So. 


865;  Duy  v,  Higdon,  162  Ala.  528,  50  So. 
378. 

If  the  conduct  of  one  party  is  in  vio- 
lation of  the  inducements  held  out  by 
him  to  persuade  the  other  to  make  the 
contract,  the  aggrieved  party  must  act 
promptly,  and  abandon  it  on  his  part. 
Casey  v.  Holmes,  10  Ala.  776. 

The  right  to  rescind  for  fraudulent  rep- 
resentations is  waived,  unless  exercised 
with  due  promptness  after  the  fraud  is  or 
ought  to  have  been  discovered.  Capital 
Security  Co.  v.  Holland,  6  Ala.  App.  147, 
60  So.  495;  Capital  Security  Co.  v,  Davis, 
6  Ala.  App.  677,  60  So.  498. 

If,  after  becoming  sober  and  realizing 
that  he  has  made  a  contract  while  inca- 
pacitated by  drunkenness,  one  desires  to 
avoid  it,  he  must  act  promptly  and  unre- 
servedly, and  return  whatever  he  has  re- 
ceived under  it.  Kelly  v,  Louisville  &  N. 
R.  Co.,  45  So.  906,  154  Ala.  573,  cited  in 
note  in  25  L.  R.  A.,  X.  S.,  600. 

A  contract  for  the  hiring  of  slaves,  the 
value  of  whose  services  was  misrepre- 
sented by  the  owner,  is  subject  to  the 
same  rules  as  to  rescission  for  fraud  as 
are  contracts  for  the  sale  of  property. 
The  bailee  must,  on  discovering  the  fraud, 
act  with  promptness  in  offering  to  rescind 
and  in  tendering  a  return.  Dill  v.  Camp, 
22  Ala.  249. 

§  192.  Election  to  Rescind  and  Notice. 

Notice. — Where  rescission  of  a  contract  ■ 
is  not  by  mutual  consent,  notice  of  the 
rescission  must  be  brought  to  the  oppo- 
site party,  and  reasonable  time  must  be 
given  him  after  the  notice  to  comply. 
Elliott  V.  Howison,  40  So.  1018,  146  Ala. 
568. 

§  198.  Acts  Constituting  Rescission. 

A.  agreed  with  B.  to  purchase  a  slave 
of  him,  at  the  price  of  $600,  in  Alabama 
Bank  notes,  and  paid  $100  down,  the  slave 
remaining  in  the  possession  of  B.  A.  aft- 
erwards tendered  the  amount  in  Georgia 
Bank  notes,  which  B.  declined  to  receive, 
but  told  A.  to  take  the  money  and  ex- 
change it  for  Alabama  Bank  notes,  and,  if 
he  could  not  do  so,  he  would  pay  back 
the  money.  A.  afterwards  sued  the  rep- 
resentative of  B.  for  the  $100.  Held,  that 
this  was,  in  effect,  an  unconditional  re- 
scission of  the  contract,  and  that  the  fail- 
ure  of  A.    afterwards  to   tender  Alabama 
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notes,  and  demand  the  slave,  was  a  proof 
of  his  inability  to  make  the  exchange. 
Mobley  v,  Pickett,  9  Ala.  97. 

Failure  to  Perform  in  Time  Stipulated. 
— The  failure  to  finish  the  work  of  a  build- 
ing by  the  time  stipulated  in  the  contract 
is  not  a  rescission  of  the  contract,  and,  if 
it  is  accepted  by  the  other  party,  the  ob- 
jection is  waived.  Aikin  v.  Bloodgood,  12 
Ala.  221. 

lUness  of  Slave. — An  agreement  to  re- 
ceive the  services  of  a  negro  for  the  board 
of  an  individual  is  not  canceled  by  the 
slave  becoming  sick  before  the  time  ex- 
pires.   Alexander  v.  Alexander.  8  Ala.  796. 

Contract  for  Resale. — A  slave  was  sold 
at  public  auction  under  a  mortgage  exe- 
cuted by  A.  to  the  bank,  and  bought  in  by 
the  bank  agent,  who  sold  him  the  next 
day  at  private  sale  to  B.  B.,  afterwards 
discovering  that  the  slave  was  unsound, 
refused  to  give  his  note  for  the  purchase 
money,  but  tendered  him  back  to  the 
agent,  and  demanded  a  rescission  of  the 
contract,  which  the  agent  refused.  It  was 
afterwards  agreed  between  them  that  the 
slave  should  be  resold  under  the  mort- 
gage to  the  bank,  and  that  B.  should  pay 
whatever  difference  there  might  be  be- 
tween the  price  on  the  resale  and  that 
which  he  had  originally  agreed  to  give. 
The  slave  was  accordingly  resold,  under 
the  mortgage,  at  public  auction,  and  pur- 
chased by  C.  Held,  that  the  resale  under 
the  mortgage  did  not  amount  to  a  rescis- 
sion of  the  contract  between  B.  and  the 
bank  agent,  but  that  B.  was  the  owner  of 
the  slave  at  the  time  of  the  resale,  and  the 
party  really  and  beneficially  interested  in 
the  resale.     Gilmer  v.  Ware,  19  Ala.  252. 

§  194.  Partial  Rescission. 

By  One  Party. — A  party  can  not  hold 
on  to  such  part  of  the  contract  as  may 
be  desirable  on  his  part,  and  avoid  the 
residue,  but  must  rescind  in  toto,  if  at  all. 
Stephenson  v,  Allison,  123  Ala.  439,  26  So. 
290;  Kelly  v.  Louisville,  etc.,  R.  Co.,  154 
Ala.  573,  45  So.  906,  907;  Birmingham  R., 
etc.,  Co.  V.  Jordan,  170  Ala.  530,  54  So. 
280,  282;  Casey  v.  Holmes,  10  Ala.  776; 
Borum  v.  Garland,  9  Ala.  452. 

By  Mutual  Consent — A  contract  may 
be  rescinded  in  part,  and  stand  as  to  the 
residue,  by  the  consent  of  the  parties  to 
it.  Borum  v.  Garland,  9  Ala.  452;  Pharr 
V.  Bachelor,  3  Ala.  237,  245.  I 


§  195.  Operation  and  Effect. 

Plaintiff  can  not  recover  upon  a  con- 
tract which  had  been  rescinded  by  mutual 
agreement.  Thomas  v.  Smoot,  2  Ala. 
App.  407,  56  So.  1. 

Recovery  Dependent  on  Subsequent 
Contract. — Where  three  persons,  desiring 
to  purchase  jointly  a  tract  of  land,  at  a 
sale  for  partition  to  be  made,  under  a 
decree  of  the  probate  court,  enter  into 
a  written  contract,  which  specifies  what 
portion  of  the  land  each  is  to  obtain,  and 
that  the  price  to  be  paid  by  each  is  to  be 
determined  by  three  disinterested  persons, 
and  one  of  them  afterwards  buys  at  a  pri- 
vate sale,  an  undivided  two-thirds  interest 
in  the  lands,  of  which  purchase  his  two 
associates  are  fully  informed  r  and  by  sub- 
sequent written  contract,  which  expressly 
rescinds  the  former,  it  is  recited  and  stip- 
ulated that  "they  have  entered  into  a  com- 
bination to  purchase  the  tract  of  land," 
the  place  to  be  purchased  by  C,  who  was 
the  purchaser  at  the  private  sale,  and  that 
they  "agree  to  sell"  a  particular  portion 
to  M.,  at  a  specified  price,  and  that  "J.  is 
to  have"  another  part  "at  the  rate  per 
acre  that  the  land  is  bid  in  at,"  and  that 
C.  is  to  have  "all  the  balance  of  the  tract 
at  the  price  bid  at  the  sale;"  and  further, 
that  J.  is  to  pay  one-third  .of  the  differ- 
ence, "between  the  costs  of  the  portion 
sold  to  M.  and  its  sale  at  $5.50,"  and  that 
C.  is  to  pay  the  remaining  two-thirds; 
held,  that  the  rights  of  M.  and  J.  were  to 
he  determined  by  this  subsequent  con- 
tract, and  were  dependent  on  C.'s  becom- 
ing the  purchaser  at  the  sale  for  partition; 
and  another  person  having  become  the 
purchaser  at  that  sale,  at  a  price  which 
refunded  to  C.  more  than  he  had  paid  for 
the  interest  purchased  at  private  sale,  that 
M.  and  J.  had  no  claim  to  a  share  of  the 
profits.     Cooper  r.  Mcllwain,  58  Ala.  296. 

Recovery  of  Money  Paid  on  Rescinded 
Contract — Money  paid  on  a  contract 
which  is  rescinded,  is  recoverable  in  a 
count  for  money  had  and  received;  and 
though  there  may  be  no  purpose  or  in- 
tention on  the  part  of  him  who  rescinds 
a  contract  to  pay  back  the  money  which 
has  been  paid  on  such  contract;  but  if,  by 
his  acts  and  conduct,  he  induces  the  other 
party  to  believe  that  he  will  pay,  he  is 
bound  to  the  same  extent  that  he  would 
be  if  he  had  in  words  expressly  promised 


Digitized  by 


Google 


366 


Contracts 


§§  195-198 


payment.     Harper  v,  Claxton,  62  Ala.  46. 
V.  PERFORMANCE  OR  BREACH. 

§  196.  Obligation  to  Perform  in  General. 

One  contracting  to  "endeavor"  to  reor- 
ganize a  railroad  company  can  not  be 
compelled  to  effect  a  reorganization, 
where  the  accomplishment  of  a  reorgan- 
ization could  not  be  foreseen  with  cer- 
tainty. Decree  Kelly  v.  Browning,  21  So. 
928,  113  Ala.  420,  modified  on  rehearing, 
Browning  v.  Kelly,  27  So.  391,  124  Ala. 
645. 
§  197.  Demand  of  Performance. 

Contract  Payable  in  Money. — Suit  it- 
self is  a  legal  and  the  only  necessary  de- 
mand, ordinarily,  under  a  contract  paya- 
ble in  money.  Cordova  Coal  Co.  v.  Long, 
91  Ala.  538,  8  So.  765,  767. 

Contract  to  Furnish  Money  on  Contin- 
gency.— A  person  who  had  bought  an  in- 
terest in  certain  property  covered  by  a 
mortgage,  and  subject  also  to  a  vendor's 
lien,  gave  his  note  for  the  amount  due  di- 
rectly to  the  mortgagee,  instead  of  to  the 
cotenant  from  whom  he  purchased.  Suit 
having  been  brought  upon  the  note,  de- 
fendant alleged  a  failure  of  consideration, 
in  that  plaintiff  had  agreed  to  release  his 
mortgage  as  to  the  interest  so  purchased, 
and  also  that,  if  the  property  was  ever 
sold  under  the  vendor's  lien,  he  would 
furnish  the  money  to  buy  it  in,  so  that 
defendant  might  still  retain  his  interest, 
which  last  plaintiff  failed  to  do.  Held, 
that  the  defense  was  insufficient  in  failing 
to  show  a  demand  on  plaintiff  to  furnish 
the  said  money.  Maness  v,  Henry,  96 
Ala.  454,  11  So.  410. 

"When  a  certain  time,  as  in  this  case, 
is  fixed  for  the  delivery  of  ponderous  arti- 
cles, no  demand  is  necessary  to  put  the 
defendant  in  default,  though  he  may  de- 
fend himself  against  the  action,  by  prov- 
ing that  he  was  ready  and  willing  at  the 
time  and  place  appointed  by  the  contract, 
to  deliver  them.  Thaxton  v.  Edwards,  1 
Stew.  524;  McMurry  v.  State,  6  Ala.  324." 
Sorrell  v,  Craig,  8  Ala.  566,  569. 

"On  a  contract  to  pay  property,  an  ac- 
tion for  the  value  of  the  property  can  not 
be  maintained  until  there  has  been  a  de- 
mand made  for  the  property  and  a  refusal 
or  failure  to  deliver  it,  unless  it  is  made 


to  appear  that  such  demand  would  have 
been  futile."  Ingram  v.  Bussey,  133  Ala. 
539,  31  So.  967;  Ragland  v.  Wood,  71  Ala. 
145,  150,  overruling  Cobb  v.  Reed,  2  Stew. 
444.  See,  to  same  effect,  Cordova  Coal 
Co.  V.  Long,  91  Ala.  538,  8  So.  765. 

Where  a  certain  time  is  fixed  for  the 
delivery  of  ponderous  articles,  no  demand 
is  necessary  to  put  the  defendant  in  de- 
fault, though  he  may  defend  himself 
against  the  action  by  proving  his  readi- 
ness on  the  day.  Sorrell  v,  Craig,  8  Ala. 
566;  Lane  v.  Kirkman,  Aftnor  411;  Thax- 
ton V.  Edwards,  1  Stew.  524;  Cobb  v. 
Reed,  2  Stew.  444;  Plowman  v.  Riddle,  7 
Ala.  775;  Russell  v.  McCormick,  45  Ala. 
587;  McMurry  v.  State,  6  Ala.  324,  326. 
But  see  preceding  paragraph. 

On  a  contract  to  "pay"  a  certain  amount 
of  lumber,  one-half  in  one  year  and  the 
rest  in  the  next,  without  designating  any 
place  of  delivery,  there  can  be  no  re- 
covery for  breach,  in  the  absence  of  proof 
of  demand,  or  of  facts  excusing  demand. 
Ragland  v.  Wood,  71  Ala.  145,  overruling 
Cobb  V,  Reed,  2  Stew.  444. 

SufiBciency. — Where  a  vendee,  who  has 
promised  to  pay  the  purchase  price  on  the 
settlement  of  certain  accounts  between 
the  parties,  refuses  to  settle  on  demand 
by  the  vendor,  the  vendor  may  sue  his 
personal  representatives  therefor  without 
asking  them  for  a  settlement.  McGhee  v, 
Alexander,  104  Ala.  116,  16  So.  148. 

§  198.  Performance  of  Conditions. 

In  an  action  on  a  special  contract,  the 
plaintiff  can  not  recover  without  showing 
performance.  Aarnes  v.  Windham,  34  So. 
816,  137  Ala.  513,  cited  in  note  in  16  L.  R. 
A.,  N.  S.,  490. 

Where  a  party  contracts  to  carry  the 
mail  over  a  certain  route  for  twelve 
months  for  $700,  to  be  paid  quarterly 
on  the  performance  of  the  services,  the 
contractor  can  not  maintain  an  action  for 
the  price  without  performing  or  offering 
to  perform.    Davis  v.  Wade,  4  Ala.  208. 

Plaintiff,  seeking  to  recover  for  the  con- 
struction of  a  house  under  an  entire  con- 
tract, must  allege  performance  on  his 
part.     Kirkland  v.  Gates,  25  Ala.  465.  • 

Where  Covenants  Are  Dependent— If 
a  contract  for  the  performance  of  work 
fixes  no  time  of  performance,  and  the  day 
of  payment  as  fixed  by  the  contract  oc- 
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curs  after  the  expiration  of  a  reasonable 
time  for  the  performance  of  the  work,  the 
stipulations  are  dependent,  and  the  money 
can  not  be  recovered  until  plaintiff  has 
performed.  Drake  v,  Goree,  22  Ala.  409; 
Taylor  v.  Rhea,  Minor  414. 

When  a  contract  is  dependent,  in  order 
to  entitle  the  other  party  to  recover  for  a 
breach  he  must  show  that  he  was  able 
and  ready  to  perform  on  his  part.  Davis 
V,  Adams,  18  Ala.  264. 

Where  defendant  agreed  with  plaintiff 
to  advance  plaintiff  money  to  pay  for  cut- 
ting wood  and  royalty  on  the  same,  on 
condition  that  a  timber  deed  be  made  de- 
fendant, covering  the  right  of  way,  pos- 
session, etc.,  defendant's  failure  to  ad- 
vance the  money  was  no  breach  of  the 
contract,  in  the  absence  of  a  performance 
of  the  condition  by  plaintiff.  Griffin  v. 
Bass  Foundry  &  Machine  Co.,  33  So.  177, 
135  Ala.  490. 

Where  Stipulations  Are  Independent— 
In  an  action  on  a  contract  giving  plaintiff 
the  right  to  enter  at  once,  and  erect  hia 
mill,  and  cut  and  remove  the  timber,  pay- 
ment of  a  note  given  as  part  of  the  con- 
tract price  is  not  a  condition  precedent  to 
its  performance  by  defendant,  and  its  non- 
payment is  no  defense.  Maul  v.  Eiland,  83 
Ala.  314,  3  So.  688. 

Where  plaintiff  agrees  to  serve  defend 
ant  as  overseer  for  the  term  of  twelve 
months,  for  which  services  defendant 
agrees  to  pay  a  specified  sum  at  a  day 
before  the  end  of  the  year,  an  action  lies 
on  defendant's  promise  without  averment 
of  performance  by  plaintiff.  Mullins  v, 
Cabiness,  Minor  21. 

Defendant,  in  consideration  of  the 
promise  of  plaintiff  to  pay  a  certain  note 
due  from  defendant  to  third  person,  exe- 
cuted his  notes  to  plaintiff  for  the  same 
sum.  Plaintiff  commenced  suit  against 
defendant  before  the  note  to  the  third 
person  was  paid.  Held,  that  the  payment 
of  this  note  was  not  a  condition  precedent 
to  be  performed  before  plaintiff  could  re- 
cover on  the  notes  of  defendant.  Logan 
V,  Hodges,  6  Ala.  699. 

Conversion  of  Dependent  Covenant  into 
Independent — Plaintiff  sued  for  a  breach 
of  contract  by  defendant  in  refusing  to  al- 
low him  to  enter  and  remove  the  timber 
from  defendant's  land,  as  stipulated,  part 
of  the  price  having  been  paid  in  cash,  and 


a  note  given  for  the  balance.  Held,  that 
even  if  the  payment  of  the  note  was  a 
condition  precedent,  the  transfer  of  the 
note  to  a  third  person  rendered  its  non- 
payment no  defense.  Maul  v,  Eiland,  83 
Ala.  314,  3  So.  688. 

Right  of  Party  Disabling  Himself  from 
Performance. — Defendant  agreed  to  re- 
fund to  plaintiff,  on  his  surrender  to  de- 
fendant of  his  shares  or  interest  in  a  cer- 
tain company,  at  the  end  of  two  years 
from  date  of  the  agreement,  the  amount 
paid  by  plaintiff  for  ten  shares  of  stock  in 
such  company.  Held  that,  if  plaintiff  vol- 
untarily surrendered  to  the  company  the 
shares  of  stock  in  consideration  of  its  is- 
sue to  him  of  new  stock,  he  could  not  re- 
cover on  the  agreement,  as  he  had  inca- 
pacitated himself  to  perform  his  part 
thereof,  though  defendant  was  a  director 
of  the  company,  had  knowledge  of  the 
surrender  of  the  stock,  and  was  active  in 
consummating  it  Kolsky  v.  Enslen,  103 
Ala.  97,  15  So.  558. 

EflFcct  of  Ability  or  Willingness.— See, 
also,  post,  "Tender  of  Performance,"  § 
199. 

In  a  suit  on  a  promise  to  deliver  goods, 
payable  on  delivery,  it  is  sufficient  to 
show  that  the  plaintiff  was  in  good  credit, 
and  that  the  defendant  sold  the  goods  to 
another,  without  proving  any  other  read- 
iness to  pay.  Anderson  v.  Garth,  1  Stew. 
160. 

When  a  note  is  given,  payable  at  a  fu- 
ture day,  in  consideration  that  the  payee 
agreed  to  perform  certain  services  for 
maker,  and  no  time  is  fixed  for  the  per- 
formance of  the  services,  the  maker  can 
not  defeat  a  recovery  on  the  ground  that 
the  payee  has  not  yet  rendered  the  entire 
services  contemplated  by  the  agreement, 
when  the  payee  is  in  no  default,  but  able, 
ready,  and  willing  to  comply  with  the 
contract  on  his  part.  Walker  v.  Clay,  21 
Ala.  797. 
§  199.  Tender  of  Performance. 

"When  two  acts  are  to  be  done  at  the 
same  time  on  a  day  named,  or  generally 
by  the  opposite  parties,  neither  can  main- 
tain an  action  without  showing  perform- 
ance, or  an  offer  to  perform,  or  at  least,  a 
readiness  to  perform,  though  it  was  un- 
certain which  of  them  was  bound  to  do 
the  first  act."  Ledyard  v.  Manning,  1  Ala. 
153,  156. 
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Where  Tender  to  Be  Made. — In  prom- 
ises to  pay  in  chattels  or  in  paper  money 
of  fluctuating  value,  a  tender  in  kind  of 
the  thing  stipulated  to  be  paid,  to  be  ef- 
fectual, can  only  be  made  on  the  day  ap- 
pointed for  payment.  Powe  v.  Powe,  42 
Ala.  113;  Toulmin  v.  Sager,  42  Ala.  127. 

To  Whom  Tender  to  Be  Made— As- 
signment.— A  bond  was  conditioned  that 
the  obligor  should  make  titles  to  certain 
lands,  etc.,  whenever  the  obligee  should 
discharge  a  particular  note.  Held  that, 
after  an  assignment  of  the  note,  the 
tender  of  payment  must  be  made  to  the 
assignee,  and  not  to  the  obligor.  Burt  z\ 
Henry,  10  Ala.  874. 

Other  Party  Unable  to  Perform.— De- 
fendant sold  to  plaintiflF  his  ci-op  of  cot- 
ton at  a  certain  price,  and  agreed  to  gin 
and  deliver  it  as  soon  as  practicable,  and 
it  was  agreed  that  the  amount  of  an  exe- 
cution which  plaintiflF  held  against  defend- 
ant should  be  deducted  from  the  price.  It 
appeared  that  plaintiflF  was  wealthy  and  in 
good  credit,  and  had  advanced  $50  to- 
wards the  price.  Held,  that  it  was  not 
necessary  for  plaintiflF  to  give  further 
proof  of  readiness  to  perform  his  part  of 
the  agreement,  to  maintain  assumpsit 
against  defendant,  who  had  sold  the  cot- 
ton to  another.  Anderson  v.  Garth,  1 
Stew.  160. 

Obligation  to  Pay  in  Goods  Held  Suf- 
ficient—The defendant,  by  promise  in 
writing,  undertook  to  pay  the  plaintiflF  a 
definite  sum  of  money  on  a  certain  day,  in 
corn  shucks.  Shortly  after  the  maturity 
of  the  note,  the  plaintiflF  demanded  the 
shucks  at  the  defendant's  residence,  and 
the  latter  had  about  one  load  ready, 
which  he  oflFered  to  deliver,  remarking 
to  the  plaintiflF  that  he  might  haul  them 
oflF,  and  the  residue  should  be  stripped 
from  the  corn  as  fast  as  he  could  take 
them  away.  It  was  shown  that  the  de- 
fendant had  more  shucks  on  his  corn 
than  were  sufficient  to  pay  the  note,  and 
that  the  plaintiflF  insisted  on  having  all 
delivered  at  one  time,  at  a  point  desig- 
nated by  him,  within  a  few  feet  of  the  de- 
fendant's corn  cribs,  and  within  forty  or 
fifty  yards  of  houses  containing  a  large 
quantity  of  cotton  seed  and  fodder.  Upon 
being  asked  by  the  defendant  why  he 
wished  the  shucks  delivered  at  that  place, 
the  plaintiflF  remarked:     To  burn,  sell,  or 


do  whatever  he  thought  proper  with  them. 
Held,  that  the  readiness  of  the  defendant 
to  perform  his  contract,  and  the  oflFer  to 
deliver  the  shucks  whenever  the  plaintiflF 
would  remove  them,  was  a  good  defense 
to  an  action  brought  for  a  breach  of  the 
undertaking  contained  in  the  writing. 
Armstrong  r.  Tait,  8  Ala.  635. 

Tender  by  Party  Guilty  of  Breach.r-. 
The  defendant  agreed  to  pay  a  judgment 
existing  against  the  plaintiflF,  but  the 
plaintiflF,  on  being  urged  by  the  sheriff  to 
satisfy  an  execution  issued  upon  the  judg- 
ment, and  to  save  his  property  from  sei- 
zure thereunder,  paid  the  sheriflF.  Held, 
that  the  plaintiflF  could  recover  of  the  de- 
fendant on  his  agreement,  though  after 
the  payment  by  the  plaintiflF,  and  before 
the  return  day  of  the  execution,  the  de- 
fendant tendered  to  the  sheriflF  the  amount 
of  the  judgment,  which  the  sheriflF  re- 
fused.    Somerville  z\  Jones,  1  Stew.  345. 

§  200.  Sufficiency  of  Performance  in  Gen- 
eraL 

Hiring  Contract — Under  a  written  con- 
tract between  an  overseer  and  his  em- 
ployer whereby  the  latter  agrees  to  give 
the  former  for  his  services  a  part  of  the 
cotton  raised  on  the  place,  and  to  gin  and 
haul  his  cotton  with  his  own,  free  of 
charge,  though  the  overseer  is  entitled 
also  to  a  proportionate  part  of  the  cotton 
seed,  and  is  a  co-owner  with  his  employer 
both  in  the  cotton  and  seed  delivered, 
and  division  is  made  between  them,  yet  a 
delivery  of  the  cotton  after  ginning  would 
not  operate  as  a  delivery  of  the  seed.  Al- 
len r.  Harper,  26- Ala.  686. 

WeU  Contract. — ^Where  a  well  driller 
under  contract  to  drill  a  well  until  he 
found  water,  or  receive  no  pay,  stopped 
before  finding  water  in  appreciable  quan- 
tities, he  could  not  recover  for  his  work. 
Turner  z\  Hartsell,  4  Ala.  App.  607,  58 
So.  950. 

Agreement  to  Aid  Collection  of  Claims. 
— ^Where  a  creditor  holding  a  policy  on 
the  life  of  his  debtor  contracts  with  the 
debtor's  widow  to  pay  her  part  of  the 
policy  when  collected,  in  consideration 
"that  she  is  to  do  all  within  her  power  in 
aid  of  the  collection  of  the  policy,"  the 
widow  can  not  recover  the  amount 
agreed  to  be  paid  her,  if,  after  making  the 
contract,  she  voluntarily  makes  aflfidavit 
that,  at  the  time  the  creditor  took  out  the 
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policy  on  her  husband's  lifci  the  debt  was 
■  much  less  than  the  policy,  as  such  affi- 
davit does  not  aid,  but  retards,  the  col- 
lection of  the  policy.  Alexander  v.  San- 
ders, 93  Ala.  345,  9  So.  521. 

Agreement  to  Have  Ordinance  Passed. 
— In  an  action  for  breach  of  a  contractor's 
agreement  to  build,  a  demurrer  was  prop- 
erly sustained  to  defendant's  plea  alleg- 
ing breach  of  plaintiff's  agreement  to  have 
an  ordinance  taking  the  lots  on  which  he 
was  to  build  out  of  the  fire  limits  passed 
in  time  to  enable  defendant  to  begin  work 
when  required  by  the  contract,  in  that  the 
ordinance  was  not  passed  until  two  weeks 
after  defendant  was  to  begin  the  work 
under  the  contract,  to  his  damage,  etc.; 
the  contract  not  fixing  any  time  when  the 
work  was  to  be  commenced.  Shriner  v. 
Craft,  51  So.  884,  166  Ala.  146. 

As  to  contracts  relating  to  agriculture, 
see  ante,  "Agriculture,"   §  147. 
§  201.   Satisfaction  of  Party. 

Where  a  building  contract  provided  for 
payment  "on  satisfactory  completion  of 
the  work,"  the  owner  was  bound  to  be 
satisfied,  unless  he  had  good  reason  to 
be  dissatisfied.  Higgins  Mfg.  Co.  z/.  Pear- 
son, 40  So.  579,  146  Ala.  528. 

A  building  contract  provided  that  plain- 
tiff agreed  to  furnish  defendant  with  cer- 
tain wire  doors  and  screens,  to  be  fitted 
by  plaintiff  in  defendant's  house,  payment 
to  be  made  "on  satisfactory  completion 
of  the  work."  Held,  that  the  satisfaction 
by  defendant  with  the  work  required  as  a 
condition  precedent  to  payment  related  to 
the  manner  of  the  execution  of  the  con- 
tract by  plaintiff,  and  not  to  dissatisfac- 
tion with  his  own  selection.  Higgins 
Mfg.   Co.  V.  Pearson,  40  So.  579,  146  Ala.  528 

The  provision,  in  a  contract  for  making 
a  well,  for  payment  on  "satisfactory  com- 
pletion" of  the  well,  and  compliance  with 
the  agreed  conditions,  makes  payment 
contingent  on  defendant's  satisfaction;  but 
the  dissatisfaction  must  be  in  good  faith, 
and  with  the  performance  of  the  condi- 
tions of  the  contract,  not  with  the  well 
in  respect  to  matters  not  contracted  for. 
Electric  Lighting  Co.  v.  Elder,  21  So.  983, 
115  Ala.  138. 
§  SOS.  Approval  or  Decision  of  Architects, 

Arbitrators  and  Others. 
§  aoa. In  GeneraL 

Condition  Precedent    to    Recovery.— A 
3  Ala  Dig— 24 


building  contractor  could  not  recover  for 
work  done  till  it  was  approved  and  ac- 
cepted by  an  architect,  as  the  contract 
provided.  Papot  v.  Barbour,  51  So.  725, 
165   Ala.  257. 

Same— Where  Work  Accepted.— Where 
plaintiffs  had  contracted  to  build  a  house 
for  defendants,  payments  to  be  made  only 
on  architects'  certificates,  and  sue  on  the 
common  counts,  on  an  implied  contract 
to  pay  for  the  labor  and  materials,  they 
can  recover,  although  they  have  not  ob- 
tained the  architects'  certificates,  where 
the  defendants  have  accepted  the  house. 
Davis  V.  Badders,  95  Ala.  348,  10  So.  422. 

Conclusiveness  and  Effect  of  Decision. 
— "The  parties  to  a  contract  may  stipulate 
that  the  estimate  of  the  work  done  and 
the  compensation  due  Under  it,  to  be  made 
by  a  third  party,  shall  be  final  and  con- 
clusive, and  such  stipulation  is  binding  in 
the  absence  of  fraud  or  bad  faith.  West- 
ern Assur.  Co.  V.  Hall,  112  Ala.  318,  20 
So.  447."  Abercrombie  v.  Vandiver,  126 
Ala.  513,  28  So.  491,  496;  Electric  Lighting 
Co.  V.  Elder,  115  Ala.  138,  21  So.  983, 
987. 

Conclusiveness  in  Absence  of  Stipula- 
tion.— A  contract  for  railroad  construc- 
tion, providing  that  the  work  was  to  be 
done  to  the  satisfaction  of  the  company's 
chief  engineer,  that  monthly  estimates 
should  be  made,  and  that  in  disputes  be- 
tween the  resident  engineers  and  the  con- 
tractors the  assistant  engineer's  decision 
should  be  final,  did  not  make  engineers' 
estimates  as  to  the  amount  due  conclusive 
thereof;  and  hence,  in  an  action  to  re- 
cover for  work  done  under  the  contract, 
evidence  of  the  amount  and  kind  of  work 
done  was  admissible.  Abercrombie  v. 
Vandiver,  28  So.  491,  126  Ala.  513. 

§  204. Certificates  in  GeneraL 

As  to  admissibility  in  evidence,  see  post, 
"Admissibility,"  §  224  (2). 

Conclusiveness. — ^Where  a  building  con- 
tract provides  that  the  architect's  certifi- 
cate shall  be  conclusive  as  to  the  ex- 
penses incurred  by  the  owner  and  the 
damages  resulting  from  a  contractor's  de- 
fault, it  is  conclusive  thereon,  in  the 
absence  of  fraud  or  gross  mistakes  indi- 
cating bad  faith  or  failure  to  exercise  an 
honest  judgment  in  making  out  the  cer- 
tificate. Shriner  v.  Craft,  51  So.  884,  166 
Ala.  146. 
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§  805.  Fraud. 

A  stipulation  in  a  contract  that  the  en- 
gineer's estimate  "shall  be  conclusive 
upon  both  parties,  unless  founded  on 
fraud  or  mistake"  does  not  render  such 
estimate,  as  an  award  of  arbitrators,  un- 
impeachable and  unassailable,  except  in 
direct  proceedings  in  equity;  and,  in  an 
action  at  law  to  recover  a  balance  due  on 
the  contract,  evidence  of  mistakes  imply- 
ing fraud  was  properly  received,  entitling 
plaintiff  to  recover  the  agreed  price  for 
the  work  done,  though  in  excess  of  the 
engineer's  estimate.  Terrell  Coal  Co.  v, 
Lacey  (Ala.),  31  So.  109. 

§  206.    Substantial  Performance. 

§  207. In  General 

Agreement  to  Pay  Ofir  Prior  Mortgage. 
— An  agreement  by  a  mortgagee  to  pay 
off  a  prior  mortgage  is  substantially  per- 
formed by  allowing  the  prior  mortgage 
to  be  foreclosed,  and  buying  in  the  prop- 
erty at  the  sale  for  an  amount  sufficient 
to  discharge  the  prior  mortgage.  Hill  v. 
Helton,  80  Ala.  528,  1  So.  340. 

§  908. Buildings  and  Other  Works. 

See,  also,  post,  "Deviations  and  Altera- 
tions." §  209. 

A  building  contractor  may  sue  where 
he  can  show  a  substantial  performance. 
Walstrom  v,  Oliver-Watts  Const.  Co.,  50 
So.  46,  161  Ala.  608;  Burnett  Cigar  Co.  v. 
Art.  Wall  Paper  Co.,  164  Ala.  547,  51  So. 
263.  See,  to  same  effect,  Alexander  v. 
Smith,  3  Ala.  App.  501,  57  So.  104.  See 
note  in  24  L.  R.  A.,  N.  S.,  331,  332. 

Substantial  Performance  Not  Shown. — 
Where  a  contract  for  the  construction  and 
installation  of  screens  provided  that  the 
hardware  should  be  bronze,  and  that  the 
screens  should  be  of  bronze  wire  and 
should  be  fitted  with  Laramie  checks,  and 
it  appeared  that  the  checks  used  were  not 
"Laramie  checks**  and  that  the  wire  was 
steel  wire  "bronzed"  and  worth  only 
about  one-fifth  the  value  of  bronze  wire, 
there  was  no  substantial  performance  en- 
titling plaintiff  to  recover  on  the  contract. 
Higgins  Mfg.  Co.  v.  Pearson.  40  So.  579, 
146  Ala.  528. 

§  909.  Deviations  and  Alterations. 

Immaterial  Deviations. — If  the  work 
done  substantially  conforms  to  the  con- 
tract, immaterial  deviations  will  not  pre- 


vent recovery  of  the  contract  price,  less 
the  amount  required  to  indemnify  the 
other  party  for  injuries  sustained  by  such 
deviations.  Alexander  v.  Smith,  3  Ala. 
App.  501,  57  So.  104. 

Defendant  owned  land  lying  between 
plaintiff's  land  and  a  creek,  and  made  a 
contract  with  plaintiff,  by  which  the  latter 
agreed  to  furnish  labor  to  clear  off  a  right 
of  way  and  dig  a  ditch  through  a  pond 
and  clean  out  and  open  the  old  ditch  on 
defendant's  land,  the  contract  requiring 
plaintiff  to  "dig  this  ditch  not  less  than 
six  or  eight  feet  wide  and  the  proper 
depth  necessary,  not  to  exceed  three  feet 
in  the  new  ditch."  Held,  chat  while  the 
provision  that  the  ditch  should  not  ex- 
ceed three  feet  in  depth  was  not  intended 
as  a  limitation  upon  plaintiff  in  digg^ing 
it,  if  it  was  otherwise  satisfactory,  even  if 
it  was  construed  as  a  limitation  upon 
plaintiff's  right  to  dig  beyond  that  depth, 
the  fact  that  it  was  dug  more  than  three 
feet  deep  would  not  prevent  plaintiff  from 
recovering  one-half  of  the  cost  thereof, 
as  agreed,  if  the  excess  depth  did  not  in- 
terfere with  the  ditch  as  a  drain.  Alex- 
ander   V,  Smith,  3    Ala.  App.  501,  57  So.  104. 

Effect  as  to  Recovery  on  Special  Con- 
tract.— If  a  person  undertake  to  do  work 
by  a  fixed  time,  or  in  a  particular  manner, 
but  fails  to  perform  it  within  the  time  or 
according  to  the  manner  agreed,  he  can 
not  recover  on  the  special  contract  Gaz* 
zam  V,  Kirby,  8  Port.  253. 

Effect  as  to  Amount  of  Recovery. — In 
an  action  on  a  note  given  for  work  done 
by  plaintiff,  proof  by  defendant  that  the 
work  was  not  completed  according  to  the 
contract  will  reduce  the  amount  of  re- 
covery pro  tanto.  Merriweather  v,  Tay- 
lor, 15  Ala.  735. 

§  910.   Partial  Performance. 

"Where  the  contract  is  entire,  there 
must  be  a  complete  performance  to  en- 
title the  party  to  the  stipulated  compen- 
sation— Stewart  v.  Weaver,  12  Ala.  538, 
540;  Story  on  Contracts,  §§  480-1;  Nes- 
bitt  V,  Drew,  17  Ala.  379;  Leaird  v.  Davis, 
17  Ala.  448;  1  Story's  Eq.  Juris.  470." 
Wolfe  V.  Parham,  18  Ala.  441,  449. 

§  911.  Delay  in  Performance. 

§  919. In  General 

Termination  of  Contract  by  Owner  be- 
fore Completion. — A  provision  of  a  build- 
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ing  concract  that,  in  case  the  building  was 
not  complete  within  a  specified  time,  the 
owner  should  receive  a  certain  amount 
for  delay,  should  be  construed  to  apply- 
only  in  the  event  the  contractors  con- 
tinued the  work  beyond  the  time  limited 
in  the  contract,  and  hence,  where  the 
owner  elected  to  take  possession  and 
terminate  the  contract  before  completion, 
as  authorized,  damages  for  delay  should 
be  limited  to  the  actual  loss  sustained. 
Fidelity  &  Deposit  Co.  of  Maryland  v, 
Robertson,  34  So.  933,  136  Ala.  379. 

§  213. Excuses. 

Where  Delay  Not  Caused  by  Nature  of 
Kxtra  Work. — A  contractor  employed  to 
make  repairs  on  a  steamship  within  a 
specified  time,  being  employed  by  the 
master  of  the  ship  to  do  extra  work 
thereon,  is  not  thereby  excused  for  a  de- 
lay resulting  from  his  lack  of  facilities  to 
carry  on  the  extra  work  concurrently  with 
the  original,  and  not  from  the  nature  of 
the  extra  work.  United  States  Fidelity  & 
Guaranty  Co.  v.  Dampskibsaktieselskabet 
Habil,  35  So.  344,  138  Ala.  348. 

§  214. EflFect 

If  a  person  undertake  to  do  work  by  a 
fixed  time,  but  fails  to  perform  it  within 
the  time,  he  can  not  recover  on  the  spe- 
cial contract.  Gazzam  v,  Kirby,  8  Port. 
253. 

If  the  work  performed  is  of  less  value 
to  a  defendant,  when  completed,  after  a 
stipulated  time,  than  it  would  have  been,, 
had  the  contract  been  performed  with 
punctuality,  it  is  competent  for  him  to 
reduce  the  recovery  by  showing  that  fact. 
Gazzam  v,  Kirby,  8  Port.  253. 

§  815.    Excuses  for   Nonperformance   or 
Defects. 

§  215  (1)  In  General. 

To  excuse  the  performance  of  an  ex- 
press covenant  on  defendant's  part,  it 
must  be  shown,  either  that  it  is  prohib- 
ited by  law,  or  that  its  performance  has 
become  impossible  by  the  intervention  of 
causes  which  human  agency  can  not  pre- 
vent.    Morrow  v.  Campbell,  7  Port.  41. 

The  performance  of  an  express  cove- 
nant to  return  a  deed  by  a  certain  day,  or 
pay  a  sum  of  money,  is  not  excused  by 
the  mere  loss  of  the  deed,  without  show- 
ing that  the  loss  happened  by  some  cause 


which  care  and  prudence  could  not  have 
prevented.  Morrow  v.  Campbell,  7 
Port.  41. 

Difficulty  of  Performance. — One's  un- 
dertaking will  bind  him  to  whatever  it  is 
within  the  scope  of  private  exertion  to  ac- 
complish without  violating  the  law,  how- 
ever inconvenient,  however  many  ob- 
stacles he  may  encounter,  and  however 
impossible  its  doing  may  be  to  him. 
Marx  V.  Kilby,  etc.,  Mach.  Works,  162 
Ala.  295,  50  So.  136,  137,  citing  Brumby 
V.  Smith,  3  Ala..  123;  Reid  v.  Edwards, 
7  Port.  508;  McGehee  v.  Hill,  4  Port.  170; 
CutcliflF  V.  McAnnally,  88  Ala.  507,  7  So. 
331. 

A  party  who  covenants,  on  sufficient 
consideration,  to  perform  acts  not  on 
their  face  impossible,  illegal,  or  immoral, 
and  not  shown  to  have  become  so,  will 
be  held  to  performance,  notwithstanding 
the  difficulty  attending  those  acts,  or  the 
hardship  of  the  particular  case.  Stone  v. 
Dennis,  3  Port.  231,  cited  in  notes  in  14 
L.  R.  A.  218,  33  L.  R.  A.,  N.  S.,  699. 

When  a  contract  imposes  on  a  party 
a  duty  not  purely  personal,  as  to  deliver 
a  quantity  of  timber  within  a  reasonable 
time,  his  inability,  by  reason  of  accident, 
want  of  means,  insolvency,  or  other  cause, 
does  not  excuse  nonperformance.  Jones 
V.  Anderson,  82  Ala.  302,  2  So.  911,  cited 
in  note  in  14  L.  R.  A.  218. 

Distinction. — -When  one,  by  his  own 
voluntary  contract,  creates  a  lawful  duty 
or  charge  on  himself,  he  is  bound  to  make 
it  good,  if  he  may,  despite  obstructions 
interposed  by  accident  or  inevitable  neces- 
sity, because  he  might  have  provided 
against  the  difficulty  by  his  contract.  If 
the  obligation  is  created  by  law,  a  dif- 
ferent rule  would  prevail. .  Cutcliff  v.  Mc- 
Annally, 88  Ala.  507,  7  So.  331,  332;  Giv- 
han  V,  Dailey,  4  Ala.  336.  See  notes  in  14 
L.  R.  A.  217,  5  L.  R.  A.,  N.  S.,  1108. 

Unsuitableness  of  Materials  Furnished 
— Notice. — Where  one  undertakes  to  do 
certain  work,  for  which  his  employer, 
through  a  third  person,  furnishes  the  ma- 
terials, upon  the  quality  of  which  the 
workman  is  to  decide,  he  can  not  excuse 
himself  for  nonperformance  on  the 
ground  of  the  unsuitableness  of  the  ma- 
terials furnished,  without  showing  that 
he  gave  the  employer  seasonable  notice 
of  the  defect.    Moore  v.  Lea,  32  Ala.  375. 
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§  215  (2)    Operation  of  Law. 

Seizure  under  Legal  Process. — ^Where 
plaintiff  undertakes  expressly  for  the  per- 
formance of  some  act,  the  positive  en- 
gagement casts  upon  him  a  duty,  the  dis- 
charge of  which  can  not  be  excused  by 
showing  his  inability,  by  reason  of  the 
lawful  interference  of  some  third  person, 
as  by  levy  of  execution.  Reid  v.  Edwards, 
7  Port.  508,  cited  in  note  in  14  L.  R.  A. 
218. 

Where  one  neglects  to  qualify  his  con- 
tract, so  as  to  make  such  an  excuse  avail- 
able, he  waives  it  as  a  defense,  against  a 
recovery  of  damages  for  nonperformance. 
Reid  V.  Edwards,  7  Port.  508,  cited  in  note 
in  U  L.  R.  A.  218. 

A  sheriff  who  agrees  to  deliver  prop- 
erty in  his  hands  under  execucion,  on  the 
payment  of  a  certain  sum,  is  not  relieved 
from  performing  the  agreement  'by  the 
fact  that  another  execution  is  placed  in 
his  hands  to  be  levied  on  the  same  prop- 
erty. Reid  V,  Edwards,  7  Port.  508,  cited 
in  note  in  14  L.  R.  A.  218. 

§    215     (8)     Performance    Prevented   by 
Other  Party  or  Third  Person. 
Performance  Prevented  by  Other  Party. 

— "  'In  the  case  of  dependent  promises, 
a  plaintiff,  who  had  come  short  of  ful- 
fillment because  the  defendant  prevented 
him,  may  maintain  his  action.*  Bish. 
Cont.,  §  1424."  McGhee  v.  Alexander, 
104  Ala.  116.  16  So.  148,  149. 

In  an  action  on  a  logging  contract,  a 
charge  that  if  defendant  wantonly,  or 
carelessly  and  negligently,  hindered  or 
prevented  plaintiffs  in  endeavoring  to  per- 
form, to  such  an  extent  as  to  render  per- 
formance difficult  and  greatly  decrease 
profit  plaintiffs  would  have  otherwise 
made,  such  interference  justified  plaintiffs 
in  abandoning  the  contract,  and  entitled 
them  to  recover  damages  actually  sus- 
tained, was  correct.  Wager  Lumber  Co. 
V.  Sullivan  Logging  Co.,  24  So.  949,  120 
Ala.  558. 

Where,  in  an  action  by  one  who  had 
contracted  to  raft  and  deliver  logs  for 
defendant  owner  for  damages  for  refusal 
to  permit  him  to  carry  out  his  contract, 
there  was  evidence  that  plaintiff  was 
ready  and  able  to  perform,  "but  was  pre- 
vented by  the  wrongful  act  of  defendant, 
and  that  he  was  then  performing  his  con-  | 
tract  when  prevented  by  defendant,"  the ' 


court  properly  refused  to  charge  that,  un- 
less plaintiff  has  shown  "that  he  has  per- 
formed his  duties  as  stipulated  in  the 
contract  in  a  reasonably  skillful  and 
prompt  manner,"  he  is  not  entitled  to  re- 
cover. Bonifay  v,  Hassell,  100  Ala.  269, 
14  So.  46. 

Performance  Prevented  by  Otfier  Party. 

— Where  there  is  a  contract  to  pay  a  sum 
gross  for  the  tuition  of  pupils,  and  they 
are  taken  from  the  school  before  the  ex- 
piration of  the  term,  without  any  fault 
of  the  teacher,  or  the  occurrence  of  some 
act  rescinding  the  contract,  he  is  entitled 
to  recover  the  whole  sum  stipulated. 
Sprague  v.  Morgan,  7  Ala.  952. 

A  agreed  with  B,  for  a  reward,  depend- 
ent upon  his  success,  to  attend  at  Wash- 
ington City  and  do  certain  things  in 
reference  to  a  controversy  about  a  priv- 
ate land  claim,  depending  before  con- 
gress, between  B  and  C.  A  attended  two 
sessions  of  congress,  when  the  matter  was 
compromised  between  B  and  C.  Held 
that,  if  A  was  not  privy  to  the  com- 
promise, he  could  not  be  required  to  prove 
that  he  could  have  performed  his  under- 
taking, as  that  had  been  rendered  impos- 
sible by  the  act  of  B.  Hunt  v.  Test,  8 
Ala.  713. 

Act  of  Other  Party  to  Be  Proximate 
Cause. — ^Where  the  act  of  a  party,  for 
whose  benefit  conditions  precedent  at- 
tach, is  relied  on  as  an  excuse  for  non- 
performance, it  must  be  the  proximate, 
and  not  the  remote,  cause  of  the  failure 
to  perform,  and  be  of  such  a  character  as 
to  render  performance  impossible,  or  in- 
duce the  belief  that  it  was  waived,  or,  if 
attempted,  would  not  be  accepted.  Brook- 
lyn Life  Ins.  Co.  v.  Bledsoe,  52  Ala.  538. 

When  Act  of  Other  Party  Does  Not 
Excuse. — A  refusal  on  defendant's  part  to 
deliver  a  part  of  a  certain  quantity  of  com 
which  was  to  be  delivered  according  to 
the  agreement  during  a  certain  month  is 
not  justifiable  on  the  ground  that  all  could 
not  be  received  at  one  time  by  plaintiff. 
The  contract  is  presumed  to  be  made  in 
reference  to  the  necessity  of  the  case  and 
the  means  of  transportation  common  in 
the  country.  Young  v,  Foster,  7  Port 
420. 

When  Plaintiff's  Refusal  Not  Affected 
by  Ekfendant*s  Default. — A.  having  goods 
at  B,  contracted  with  D,  for  the  hauling 


Digitized  by 


Google 


§§  215  (3)-215  (4) 


Contracts 


373 


of  them  to  his  house  in  C.  D  agreed  to 
start  for  the  goods  with  his  wagon  on 
Sunday,  but  did  not  start  until  the  fol- 
lowing Tuesday.  On  arriving  at  B,  he 
was  informed  by  the  receiving  and  for- 
warding agent  that  A*s  goods  had  been 
sent  oflF  ten  days  previously,  and  that  he 
then  had  no  goods  at  the  place.  Held,  in 
assun]psit  by  D  on  the  contract,  that 
plaintiff  was  not  justified,  in  failing  to 
start  on  the  stipulated  day,  by  the  pre- 
vious removal  or  shipment  of  the  goods, 
of  which  he  had  no  notice.  Lundie  v. 
Cosper,  20  Ala.  123. 

Default  Caused  by  Official  Appointed  to 
Receive  Deposit. — Plaintiffs  filed  a  bill  to 
foreclose  a  mortgage  executed  to  them 
by  defendant  to  secure  the  payment  of 
two  notes  given  for  certain  plates  and 
maps  which  they  had  agreed  to  deliver  to 
him.  The  contract  not  having  been  com- 
plied, with  by  plaintiffs,  the  chancellor  de- 
creed that  they  were  not  entitled  to  the 
relief  prayed,  but,  a  willingness  to  per- 
form having  been  averred,  that  they 
should  deposit  the  plates  and  maps  with 
the  register  within  six  months,  and  in 
case  of  default  therein  that  the  bill  should 
be  dismissed,  that  defendant  should  pay 
into  the  hands  of  the  register  the  amount 
due  on  the  notes,  and  in  case  of  default 
the  mortgage  should  be  foreclosed.  Be- 
fore the  expiration  of  the  six  months, 
plaintiffs  shipped  the  plates  and  maps  to 
D.  at  Mobile,  to  be  delivered  in  compli- 
ance with  the  decree.  D.  informed  the 
register  that  he  had  the  plates  and  maps 
for  him,  and  was  requested  to  let  them 
remain  in  his  store  until  the  register 
should  send  for  them,  in  consequence  of 
which  they  were  not  deposited  in  the 
register's  office  until  six  weeks  after  ex- 
piration of  the  time  limited  by  the  de- 
cree. Held,  that  the  circumstances  oper- 
ated as  a  sufficient  excuse  for  the  default 
of  plaintiffs  to  deposit  the  plates  and 
maps  within  the  time  prescribed.  Delage 
V.  Hazzard,  16  Ala.  196. 

Act  of  Agent  Not  Justifying  Abandon- 
ment.— Plaintiffs,  having  contracted  to 
paint  defendant's  house,  were  not  justified 
in  abandoning  the  work  when  fifteen  per 
cent  of  it  remained  unperformed,  by  in- 
formation from  defendant's  agent  that  he 
would  have  nothing  more  to  do  with  the 
contract,  owing  to  a  dispute  between  the 


agent  and  defendant,  and  that  plaintiffs 
should  get  defendant's  confirmation  of 
any  further  work  and  materials  furnished 
by  them.  Maxwell  &  Delehomme  v, 
Moore,  50  So.  882,  163  Ala.  490. 

§   215    (4)    Contracts   for   Buildings  and 
Other  Works. 

Destruction  of  Property  Before  Com- 
pletion.— Where  there  is  no  provision  in 
a  building  contract  against  accident  or  in- 
evitable necessity,  the  contractor  can  not 
recover  a  sum  retained  by  the  owner  as 
security  for  the  faithful  completion  of  the 
work,  though  the  house,  when  nearly 
completed,  was  destroyed  by  fire  without 
the  contractor's  fault.  Cutcliff  v.  Mc- 
Annally,  88  Ala.  507,  7  So.  331,  cited  in 
note  in  14  L.  R.  A.  217,  5  L.  R.  A.,  N.  S., 
1108. 

Same — ConBtruction  Delayed  by  Owner. 

— Where  the  performance  of  an  entire 
contract  for  the  construction  of  a  house 
is  unreasonably  delayed  by  the  owner, 
and  the  house  is  destroyed  by  fire  before 
its  completion,  the  builder  is  excused 
from  performing  the  contract.  Partridge 
V,  Forsyth,  29  Ala.  200. 

Contract  to  Repair  Locomotive— Hid- 
den Defects. — Plaintiff,  owning  a  wrecked 
locomotive,  contracted  with  defendant, 
without  fraud,  to  overhaul  the  locomo- 
tive, put  it  into  first-class,  order,  and  fur- 
nish all  necessary  material,  labor,  and 
other  items  to  make  it  a  complete  and 
salable  machine,  for  $1,250,  to  be  borne 
share  and  share  alike  by  plaintiff  and  de- 
fendant on  joint  account,  af-ter  which 
either  party  might  sell  the  locomotive  for 
$2,500  on  their  joint  account.  Held,  that 
defendant  was  bound  to  make  the  loco- 
motive a  complete  and  salable  machine 
for  $1,250,  and  was  not  excused  from 
performance  because  it  subsequently  de- 
veloped that,  because  of  hidden  defects, 
it  could  not  be  repaired  for  that  amount. 
Marx  V.  Kilby  Locomotive  &  Machine 
Works.  50  So.  136,  162   Ala.  295. 

Defect  in  Work  Due  to  Pre-Existing 
Cause. — Plaintiff,  who  constructed  walls 
for  defendant  on  foundations  erected  by 
defendant,  is  not  precluded  from  recover- 
ing the  contract  price  merely  because  the 
walls  were  defective  and  fell,  if  such  de- 
fects were  caused  by  imperfect  founda- 
tions, or  by  the  jar  of  a  piledriving  ma- 
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chine  operated  on  adjacent  land.    Hvintv, 
Toulmin,  1  Stew.  &  P.  178. 

§  216.  Acceptance  of  Performance  in  Gen- 
craL 

What  Constitutes  Acceptance — Occu- 
pancy.— The  occupancy  by  the  owner  of 
a  building  erected  on  his  land  and  part 
payment  do  not  amount  to  an  acceptance 
of  the  work  as  in  compliance  with  the 
contract,  unless  coupled  with  some  act  or 
language  from  which  acceptance  may  be 
reasonably  inferred.  Walstrom  v,  Oliver- 
Watts  Const.  Co.,  161  Ala.  608,  50  So.  46. 

The  fact  that  a  house  was  not  com- 
pleted when  its  proprietor  moved  into  it 
negatives  any  inference  from  the  occu- 
pancy that  he  accepted  it  as  completed 
according  to  the  contract.  Badders  v, 
Davis,  88  Ala.  367,  6  So.  834. 

E£Fect  of  Unauthorized  Acceptance. — 
An  unauthorized  acceptance  of  work  by 
an  architect  does  not  waive  the  owner's 
right  to  damages  agzfinst  the  contractor 
for  failure  to  fully  perform.  Walstrom  v. 
Oliver-Watts  Const.  Co.,  161  Ala.  608,  50 
So.  46,  cited  in  note  in  16  L.  R.  A.,  N.  S., 
490. 

§  217.  Waiver  of  Defects  and  Objections. 

As  to  recovery  on  quantum  meruit 
where  performance  is  not  according  to 
terms  of  contract,  see  the  title  WORK 
AND  LABOR. 

Acceptance  of  Partial  Performance. — 
The  owner  can  require  strict  perform- 
ance before  being  liable  on  the  contract 
or  on  quantum  meruit;  but  he  may  by 
act  or  word,  or  a  failure  to  act  or  speak, 
accept  partial  performance,  or  perform- 
ance in  a  different  manner,  and  thereby 
waive  strict  performance,  rendering  him- 
self liable  on  a  quantum  meruit  less  such 
damage  as  he  may  sustain  from  the  con- 
tractor's breach,  but  not  for  the  contract 
price,  unless  so  agreed  after  breach  by 
the  contractor.  Walstrom  v.  Oliver- 
Watts  Const.  Co.,  50  So.  46,  161  Ala.  608; 
Burnett  Cigar  Co.  v.  Art  Wall  Paper  Co., 
164  Ala.  547,  51  So.  263. 

Acceptance  of  Work  with  Knowledge 
of  Defects. — ^Where  a  person  accepts  ce- 
ment work  knowing  that  it  is  defective 
and  execute  a  note  in  payment  therefor, 
he  can  not  thereafter,  in  an  action  against 
him  on  the  note,  claim  damages  for  the 


defect.     Dupuy  v.  Wright  (Ala.),  60  So. 
997. 

Elxpress  Promise  to  Pay  for  Incom- 
plete Performance. — Plaintiffs  contracted 
with  defendants  to  construct  a  railroad 
bed,  the  work  to  be  done  by  a  specified 
time.  After  expiration  of  the  time  lim- 
ited, the  work  being  still  unfinished,  de- 
fendants requested  plaintiffs  to  terminate 
the  contract  releasing  them  from  com- 
pletion of  the  work,  agreeing  to  pay  the 
balance  due  on  the  work  done,  and  did 
pay  a  part  of  such  balance.  Held,  that 
defendants  could  not  repudiate  their  lia- 
bility to  pay  for  work  done  in  an  incom- 
plete performance  of  the  contract,  which 
was  waived  by  acceptance  of  the  work 
done  by  an  express  agreement  to  pay  for 
it.  Andrews  v.  Tucker,  29  So.  34,  127  Ala. 
602. 

In  an  action  to  recover  the  balance  due 
on  such  work  it  was  proper  to  admit  evi- 
dence tending  to  show  that  defendants 
orally  agreed  to  the  cessation  of  work  by 
plaintiffs,  and  to  pay  them  the  balance  due 
according  to  the  original  rates  for  the 
grading  done,  and  that  a  payment  was  ac- 
tually made  under  such  oral  agreement 
for  the  purpose  of  establishing  a  modifi- 
cation of  the  original  contract  in  respect 
of  the  length  of  roadbed  to  be  graded, 
and  a  waiver  on  defendants'  part  of  un- 
fulfilled stipulations  concerning  work 
theretofore  done.  Andrews  v.  Tucker,  127 
Ala.  602,  29  So.  34. 

Resiunption  of  Work  after  Performance 
Stopped. — A  subcontractor,  who  resumed 
work  after  performance  had  been  stopped, 
held  not  entitled  to  recover,  in  an  action 
for  the  breach,  probable  profits  if  per- 
formance had  been  uninterrupted.  South- 
ern Bitulithic  Co.  v,  Hughston  (Ala.),  58 
So.  450. 

Latent  Defects. — An  owner  docs  not 
waive  defects  in  the  building  by  failing 
to  point  them  out  when  she  accepted  it, 
if  they  were,  latent,  and  she  did  not  know 
of  them.  Fike  v.  Stratton,  174  Ala.  541, 
56  So.  929. 

Mistake. — Where  defendant  agreed  to 
treat  plaintiff's  brother  at  a  certain  institu- 
tion until  fully  cured,  or  refund  the  con- 
sideration, the  fact  that  both  parties 
thought  he  was  cured  when  he  was  dis- 
charged did  not  prevent  plaintiff's  recov- 
ery of  the  consideration  on  it  appearing 
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that  the  brother  was  not,  in  fact,  cured. 
Wellman  v.  Jones,  27  So.  416,  124  Ala. 
680. 

Failure  to  Terminate  on  Breach. — A 
party  to  a  contract  does  not,  by  his  fail- 
ure to  terminate  it  on  the  breach  of  the 
adverse  party,  deprive  himself  of  stipula- 
tions for  his  benefit.  Belleview  Cemetery 
Co.  z/.  Faulks,  6  Ala.  App.  137,  60  So.  461. 

Effect  of  Waiver  of  Time  as  to  Other 
Stipulations. — ^Where  an  owner,  in  an  ex- 
ecutory contract  for  the  construction  of  a 
building  within  a  specified  time,  insisted 
on  the  contractor  performing  after  the 
expiration  of  the  time,  but  the  contractor 
totally  failed  to  perform,  the  owner  could 
sue  for  the  breach.  Bohanan  v.  Dodd 
(Ala.),  60  So.  955. 

One  for  whom  another  contracts  to  do 
specified  work  within  a  specified  time  and 
in  a  designated  manner  does  not,  by  al- 
lowing the  work  to  proceed  after  the  ex- 
piration of  a  fixed  time  and  accepting  the 
benefit  of  it,  waive  his  claim  to  damages 
for  delay  or  for  a  failure  to  comply  with 
the  contract  in  other  respects.  Belleview 
Cemetery  Co.  v,  Faulks,  6  Ala.  App.  137, 
60  So.  461. 

An  owner  who  has  employed  a  con- 
tractor to  erect  a  building  within  a  speci- 
fied time,  the  contract  making  time  the 
essence,  does  not  waive  nonperformance 
within  the  time  specified  by  accepting 
what  was  done  by  the  surety  of  the  con- 
tractor in  furnishing  financial  aid  to  the 
contractor  to  enable  him  to  complete  the 
building,  though  he  may  not  be  able  to 
do  so  within  the  time  specified,  and  in  al- 
lowing the  work  to  go  on  to  completion 
after  the  expiration  of  the  time,  the  owner 
not  being  in  fault  for  the  delay,  a 
"waiver"  operating  by  way  of  an  es- 
toppel, or  being  supported  by  valuable 
consideration.  Huntsville  Elks*  Club  v, 
Garrity-Hahn  Bldg.  Co.  (Ala.),  57  So. 
750. 

Acceptance  of  Work  as  Affecting  Guar- 
anty.— The  acceptance  of  work  done  un- 
der a  contract  to  repair  a  steamship  boiler 
does  not  constitute  a  waiver  of  a  six- 
months'  guaranty  contained  in  the  con- 
tract. United  States  Fidelity  &  Guaranty 
Co.  V.  Dampskibsaktieselskabet  Habil,  35 
So.  344,  138  Ala.  348. 

§  218.   Completion  by  Other  Party. 
Right  of  Person  Furnishing  Materials 


to  Complete. — Where  defendant  agreed  to 
pay  a  contractor  a  certain  amount  for 
painting  her  house,  and  also  agreed  to  re- 
tain from  the  contract  price  an  amount 
sufficient  to  pay  plaintiff  for  materials 
sold  to  the  contractor  and  used  in  the 
work  at  and  when  the  contractor  com- 
pleted th»  work,  and  the  contractor  failed 
through  his  own  fault  to  complete  the 
same,  plaintiff  was  entitled  to  itself  com- 
plete the  work.  Bates  z/.  Birmingham 
Paint  &  Glass  Co.,  38  So.  845,  143  Ala. 
198. 

Right  of  Party  Failing  to  Perform-— A 
building  contract  provided  that  on  its 
termination  for  plaintiffs  breach  of  it  all 
his  claims  should  cease;  that  defendants 
might  provide  materials  and  workmen 
sufficient  to  complete  it;  and  that  the  ex- 
pense should  be  deducted  from  the  amount 
due  or  to  become  due  to  plaintiff,  but,  if 
any  balance  of  the  contract  price  should 
remain  after  completing  the  work,  it 
should  belong  to  plaintiff.  Plaintiff  broke 
the  contract,  and  defendants  annulled  it, 
and  completed  the  work.  The  aggregate 
expense,  including  the  payments  to  plain- 
tiff, exceeded  the  contract  price  and  other 
claims  of  plaintiff.  Held,  that  plaintiff 
could  recover  nothing  on  the  contract. 
Hewlett  V,  Alexander,  87  Ala.  193,  6  So.  49. 

§  219.  Discharge  by  Impossibility  of  Per- 
formance. 

See,  also,  ante,  "Excuses  for  Nonper- 
formance or  Defects,"  §  215. 

As  a  general  rule,  where  performance 
of  a  contract  becomes  impossible  subse- 
quent to  its  making,  the  promisor  is  not 
thereby  discharged,  unless  the  impossi- 
bility of  performance  is  caused  by  a 
change  in  the  law,  or  by  some  action  or 
authority  of  the  government,  in  which 
case  he  is  discharged.  Greil  Bros.  Co.  v. 
Mabson  (Ala.),  60  So.  876. 

Death  of  Hired  Slave. — The  covenant 
of  the  hirer  of  a  slave  to  return  him  at 
the  expiration  of  the  term  is  discharged 
by  the  death  of  the  slave.  Perry  v,  Hew- 
lett, 5  Port.  318. 

Contract  Held  Not  to  Be  Discharged. 
— •Where  a  party  covenants  to  perform 
certain  acts  necessary  to  effect  the  build- 
ing of  mills  on  his  own  land,  including 
the  construction  of  a  canal  to  be  cut  on 
adjoining  lands,  he  can  not  be  released 
from  liability  on  his  contract,  even  though 
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it  appears  that  its  performance  had  be- 
come impossible  by  reason  of  the  refusal 
of  the  proprietors  of  such  adjoining  lands 
to  sell  them.  Stone  v,  Dennis,  3  Port.  231, 
cited  in  notes  in  14  L.  R.  A.  218,  33  L.  R. 
A.,  N.  S.,  699. 

A  contractor  agreed  to  furnish  the  ma- 
terials, and  build  a  house  for  $2,065,  pay- 
able in  installments  as  the  work  ad- 
vanced. The  building  being  in  progress, 
he  took  out  a  policy  insuring  him  "against 
loss  or  damages  by  fire,  to  the  amount  of 
$2,000,  buildings'  risk."  He  had  received 
$1,900  on  his  contract,  and  the  building 
was  nearing  completion,  but  was  still  in 
his  possession,  when  it  was  destroyed  by 
fire.  Held,  that  he  was  bound  to  re- 
build, or  to  refund  the  money  received. 
Commercial  Fire  Ins.  Co.  v.  Capital  City 
Ins.  Co.,  81  Ala.  320,  8  So.  222,  cited  in 
notes  in  14  L.  R.  A.  217,  6  L.  R.  A.,  N. 
S.,  1106,  1108. 

§  280.    Acts  ar   Omissions    Constitutiiig 
Breach  in  General. 
Contracts  Held  Not  to  Be  Breached.— 

A  master's  agreement  to  furnish  the  serv- 
ant tools  at  cost  is  not  broken  by  charg- 
ing more  than  the  cost  price  for  them, 
unless  the  servant  paid  the  excess  or  was 
damaged  thereby.  Lambie  v.  Sloss  Iron 
&  Steel  Co.,  24  So.  108,  118  Ala.  427. 

Where  slaves  are  hired  to  work  at  a 
sawmill,  it  is  not  a  breach  of  the  contract, 
so  as  to  warrant  the  owner  in  taking 
away  a  slave,  that  the  latter  was  em- 
ployed in  rafting  saw  logs  down  a  river; 
that  being  a  part  of  the  ordinary  labor 
performed  by  the  hands  of  the  mill.  Nes- 
bitt  V.  Drew,  17  Ala.  379. 

Contract  Held  to  Be  Breached.— Where 
the  circumstances  surrounding  the  sale  of 
a  livery  business  showed  that  the  parties 
believed  two  livery  stables  at  that  place 
were  unprofitable,  and  that  when  the 
vendor  agreed  not  to  engage  in  a  similar 
business  it  was  intended  thereby  to  avoid 
competition,  the  vendor  broke  the  agree- 
ment by  acting  as  manager  for  the  pro- 
prietor of  another  livery  stable  and  by 
contributing  his  personal  prestige,  in- 
fluence, and  acquaintance  to  the  success 
of  such  other  stable.  Smith  z/.  Webb 
(Ala.),  58  So.  913.  ) 

Where  a  newspaper  announced  a  vot- 
ing contest  for  prizes,  15,000  votes  being 
given  for  subscriptions  sent  in  by  a  con-  J 


testant,  it  was  a  breach  of  contract  for  it, 
after  a  contestant  had  accepted  the  offer 
by  sending  in  subscriptions,  to  increase 
before  the  close  of  the  contest  the  num- 
ber of  votes  to  23,000  to  be  given  for  a 
subscription,  since  it  might  enable  an- 
other contestant  to  win  the  prize  with  a 
less  number  of  actual  subscriptions. 
Hertz  V,  Montgomery  Journal  Pub.  Co. 
(Ala.),  62  So.  564. 

Retaking  Possession  of  Slave  during 
Term. — If  the  owner  retakes  the  posses- 
sion of  his  slave  during  the  term,  with- 
out legal  cause,  and  refuses  to  surrender 
him  on  the  demand  of  the  hirer  or  sub- 
hirer,  he  is  guilty  of  a  breach  of  the  con- 
tract, and  can  not  recover  any  portion  of 
the  hire;  nor  can  he  excuse  such  breach 
of  contract,  as  against  the  hirer,  on  the 
ground  that  his  unlawful  act  amounted  to 
a  tort,  as  against  the  subhirer.  Harris  w. 
Maury,  30  Ala.  679. 

§  281.  Waiver  of  Breach. 
Acceptance     of  Partial  Performance.— 

The  acceptance  of  part  performance  of  a 
contract  is  not  a  waiver  of  the  right  ta 
claim  full  performance,  or  to  recover 
damages  for  the  breach  as  to  the  part 
not  performed.  Robinson  v.  Bullock,  66 
Ala.  548. 

In  an  action  for  the  breach  of  a  con- 
tract whereby  defendant  was  to  supply 
logs  for  a  sawmill  which  plaintiff  was  ta 
erect  and  operate,  it  appeared  that  plain- 
tiff failed  to  comply  with  some  portions 
of  the  agreement  on  his  part,  and  that  de« 
fendant,  with  knowledge  of  the  fact,  con- 
tinued to  treat  the  agreement  as  in  force. 
Held,  that  defendant's  conduct  was  not 
a  waiver  of  such  failure  precluding  her 
from  setting  it  up  as  a  defense.  Robinson 
V,  Bullock,  66  Ala.  548. 

Subsequent  Contract-^Where  plaintiff 
contracts  to  complete  a  house  "ready  for 
occupancy*'  within  sixty  days,  according" 
to  plans  which  do  not  require  the  finish- 
ing of  the  second  story  and  putting  on 
the  last  coat  of  paint,  the  effect  of  a  sub- 
sequent contract,  made  after  the  sixty- 
days  have  expired,  to  do  the  additional 
work,  for  an  extra  payment,  is  to  waive 
the  original  stipulation  to  complete  the 
work  at  a  certain  time,  and  substitute  a 
stipulation  for  completion  within  a  rea- 
sonable time.  Cornish  z/.  Suydam,  99  Ala.. 
620,  13  So.  118. 


Digitized  by 


Google 


§§  221-222  (2) 


Contracts 


377 


Acting  under  Contract  after  Right  to 

Forfeit— The  fact  that  parties  acted  on 
and  treated  a  contract  as  still  in  force 
after  the  time  specified  for  completion  had 
expired,  before  completion,  and  the  con- 
tract was  forfeitable  at  defendants*  option, 
implied  an  agreement  on  the  defendants' 
part  not  to  treat  plaintiffs'  failure  as  a 
cause  of  forfeiture,  and  hence  they  could 
not  claim  forfeiture  as  a  defense  to  an 
action  for  the  balance  due  on  the  work. 
Andrews  v.  Tucker,  29  So.  34,  127  Ala. 
602. 

§  222.  Rights  and  Liabilities  on  Partial 
Performance. 

§  222  (1)  Right  to  Recover  for  Partial 
Performance  in  General. 

Entire  Contract. — Where  a  person  con- 
tracts to  do  certain  work  at  a  certain  price, 
and  quits  it  before  it  is  finished,  he  can 
not  recover,  upon  a  quantum  meruit,  the 
value  of  his  labor.  Hawkins  v.  Gilbert,  19 
Ala.  54;  Carbon  Hill  Coal  Co.  v,  Cunning- 
ham, 153  Ala.  573,  44  So.  1016. 

Plaintiff,  who  seeks  to  recover  for  the 
building  of  a  house  under  an  entire  con- 
tract, must  prove  complete  performance 
on  his  part.  Kirkland  v.  Oates,  25  Ala. 
465. 

A  carpenter  agreed  to  do  the  carpen- 
ter's work  on  a  house,  and  was  to  receive 
a  certain  sum  on  the  completion  of  the 
work,  his  employer  furnishing  the  ma- 
terials; and  the  house  and  materials  were 
destroyed  by  fire  without  the  fault  of  the 
carpenter,  the  house  being  in  the  posses- 
sion of  the  employer.  Held,  that  the  car- 
penter could  not  recover  a  pro  rata  com- 
pensation for  the  work  actually  done. 
Brumby  v.  Smith,  3  Ala.  123;  Partridge  v, 
Forsyth,  29  Ala.  200.  See  note  in  5  L. 
R.  A.,  N.  S.,  1109. 

Plaintiff,  covenanting  to  do  certain  work 
in  consideration  of  defendant's  contract 
to  convey  land  to  him  when  the  work  is 
done,  can  not  recover  on  a  quantum  vale- 
bat  for  a  part  of  the  work  done,  though 
defendant  has  no  title  to  said  land,  in  the 
absence  of  fraud  on  defendant's  part. 
Reeves  v.  Wallace,  1  Port.  116. 

Where  one  hires  out  two  slaves  for  a 
certain  time  at  a  gross  sum,  the  contract 
is  entire,  so  that,  if  the  owner  takes  one 
of  them  from  the  service  of  the  hirer  be- 
fore expiration  of  the  term,  without  the 
latter's   consent,  he   can   recover  nothing 


under  the  contract.  Nesbitt  v.  Drew,  17 
Ala.  379.  See,  to  same  effect,  Petty  v. 
Gayle,  25  Ala.  472. 

Deduction  of  Difference  of  Contract 
Price  and  Work  Done.— That  which  will 
render  an  owner  liable  on  quantum  meruit 
for  part  performance  does  not  necessarily 
amount  to  a  waiver  of  his  right  to  recoup 
damages  for  the  contractor's  breach,  and 
he  should  have  an  amount  deducted  from 
the  price  equal  to  the  difference  between 
the  value  of  the  work  ordered  and  the 
work  done.  Walstrom  v,  Oliver-Watts 
Const.  Co.,  50  So.  46,  161  Ala.  608;  Bur- 
nett Cigar  Co.  v.  Art  Wall  Paper  Co.,  164 
Ala.  547,  51  So.  263. 

§  222  (2)  Excuse  for  Failure  to  Fully  Per- 
form. 

Work  accepted  by  the  employer,  though 
not  done  according  to  contract,  must  be 
paid  for  at  what  it  is  worth,  not  exceed- 
ing the  stipulated  price.  English  v,  Wil- 
son, 34  Ala.  .201;  Bell  v.  Teague,  85  Ala. 
211,  3  So.  861;  Merriweather  v.  Taylor,  15 
Ala.  735;  Hawkins  v,  Gilbert,  19  Ala.  54, 
cited  in  note  in  24  L.  R.  A.,  N.  S.,  331. 

Prevention  of  Performance  by  Other 
Party. — Where  an  employer  breaches  a 
contract  and  prevents  full  performance, 
the  employee  may  maintain  the  common 
counts  for  work  and  labor  done.  Carbon 
Hill  Coal  Co.  V.  Cunningham,  44  So.  1016, 
153  Ala.  573,  citing  Hawkins  v,  Gilbert, 
19  Ala.  54. 

Plaintiff  agreed  with  defendant,  for  a 
reward  dependent  on  his  success,  to  attend 
at  Washington  and  do  certain  things  in 
reference  to  a  controversy  about  a  private 
land  claim  depending  before  congress  be- 
tween defendant  and  a  third  person. 
Plaintiff  attended  two  sessions  of  con- 
gress, when  the  matter  was  compromised 
between  defendant  and  his  opponent. 
Held  that,  if  plaintiff  did  not  abandon  his 
claim  for  services  rendered,  though  he 
did  assent  to  the  compromise,  the  law 
would  imply  a  promise  from  defendant  to 
pay  the  value  of  plaintiff's  services,  to  be 
admeasured  by  the  contract,  but  which 
could  not  exceed  the  amount  agreed  upon 
originally.     Hunt  v.  Test,  8  Ala.  713. 

Destruction  of  Property  before  Com- 
pletion.— Under  an  entire  contract  for  the 
building  of  a  house,  if  the  property  is  de- 
stroyed before  its  completion,  the  work- 
men can  recover  nothing.     The    rule     is 
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Otherwise  if  the  contract  is  not  entire. 
Partridge  v.  Forsyth,  29  Ala.  200. 

Resciseion  by  Consent. — Where  a  party 
to  a  contract  performs  services  which  he 
is  bound  by  it  to  perform,  and  the  con- 
tract is  abandoned  or  rescinded  by  the 
consent  of  the  parties  to  it,  before  the 
entire  services  stipulated  to  be  performed 
are  completed,  and  the  contract  fixes  the 
compensation  for  the  entire  services  to  be 
performed,  the  party  may  recover  a  pro- 
portional part  of  the  compensation,  in  the 
absence  of  any  agreement  to  the  con- 
trary, or  any  damage  which  the  other 
party  is  entitled  to  recoup.  Chamberlain 
V.  Hilton,  42  Ala.  101. 

Though  a  contract  for  the  building  of  a 
house  be  entire,  if  the  employer  discharges 
the  workman  on  discovering  a  violation 
of  the  contract  on  his  part,  telling  him  to 
make  out  his  bill  for  the  work  done,  and 
promising  to  pay  it  to  get  rid  of  him,  and 
the  workman  accordingly  presents  his  ac- 
count and  quits  the  services,  this  is  a 
mutual  rescission  of  the  contract,  and  the 
workman  may  recover  the  value  of  the 
work  on  a  quantum  meruit.  Kirkland  v. 
Gates,  25  Ala.  465. 

§  823.  Rights  and  Liabilities  on  Breach. 

Plaintiff  can  not  recover  on  a  contract 
which  he  himself  had  violated.  Thomas 
V.  Smoot,  2  Ala.  App.  407,  56  So.  1. 

An  agreement  whereby  a  saloonkeeper, 
whose  business  has  been  closed  by  mu- 
nicipal authorities  for  his  violation  of  the 
excise  law  of  the  city,  was  allowed  to  re- 
open on  his  deposit  with  the  treasurer  of 
the  city  of  the  sum  sued  for,  on  condition 
that  it  was'to  be  rjeturned  if  the  excise 
laws  of  the  city  were  not  violated  during 
the  year,  if  valid,  precludes  a  recovery  by 
its  terms,  where  he  was  convicted  of  a 
violation  of  the  excise  law  during  the 
year.  Marsicano  v.  City  of  Birmingham, 
51   So.  608,   165   Ala.   405. 

Right  to  Rely  on  or  Waive  Contract- 
Where  a  newspaper  conducting  a  voting 
contest  to  secure  subscriptions  announced 
that  it  would  allow  for  each  subscription 
obtained  by  a  contestant  15,000  votes,  and 
a  contestant  accepted  the  offer  and  sent 
in  subscriptions  receiving  the  stated  num- 
ber of  votes,  and  some  time  before  the 
close  of  the  contest  the  newspaper 
changed  the  number  of  votes  to  be  given 
for  each  subscription  to  23,000,  the  con- 


testant for  breach  of  the  contract  could 
save  her  rights  under  the  original  con- 
tract by  protest,  and  proceeding  and  re- 
lying wholly  on  the  old  contract;  or  act- 
ing under  the  new  contract  and  waive  the 
old.  Hertz  v.  Montgomery  Journal  Pub. 
Co.  (Ala.),  62  So.  564. 

§  284.  Evidence. 

§  224  (1)    Presumptions  and  Burden  of 
Proof. 

Presumption  as  to  Acceptance. — ^The 
retention,  for  an  unreasonable  time,  of  a 
conditionally  accepted  draft,  by  one  who 
had  agreed  to  turn  over  his  business  to 
another  if  the  draft  should  be  accepted, 
raises  the  presumption  of  waiver  of  the 
conditional  character  of  the  acceptance, 
and,  in  action  for  breach  of  the  agree- 
ment, the  burden  is  on  him  to  overcome 
such  presumption.  Ryalls  v.  Moody,  102 
Ala.  519,  15  So.  240. 

Rebutting  Presumption  as  to  Entirety 
of  Contract. — ^Where  the  parties  agree 
that  the  work  shall  be  completed  before 
any  compensation  is  demandable,  the  pre- 
sumption that  the  contract  is  entire  may 
be  rebutted  by  showing  that  during  the 
progress  of  the  work  the  owner  made  an 
application  to  have  the  property  insured, 
and  that  a  partial  payment  was  made  un- 
der the  contract.  Partridge  v,  Forsyth, 
29  Ala.  200. 

Burden  of  Proof — ^As  to  Exemption 
from  Liability  for  Delay. — Since  a  pro- 
vision in  a  building  contract  exempting 
the  contractor  from  liability  for  delay 
from  causes  beyond  his  control  was  for 
the  benefit  of  the  contractor,  the  burden 
was  upon  him  when  sued  by  the  owner 
for  damages  from  delay  to  show  that  the 
delay  was  from  causes  beyond  his  con- 
trol. Fike  V.  Stratton,  174  Ala.  541,  56 
So.  929. 

As  to  Want  of  Damages  from  Breach. 
— Plaintiff  had  a  contract  with  defendant 
whereby  he  was  to  receive  eighteen  cents 
for  each  log  run,  for  three  years,  through 
a  ditch  cut  by  plaintiff  to  defendant's  mill. 
Defendant  breached  the  contract  after 
two  years.  Held,  that  to  relieve  him  from 
liability  because  no  logs  were  run  through 
the  ditch  the  last  year,  it  was  incumbent 
on  him  to  show  that  if  plaintiff  had  con- 
tinued in  his  employment  the  result  would 


Digitized  by 


Google 


§§  224  (1).224  (2) 


Contracts 


379 


have  been  the  same.  Prestwood  v.  Eld- 
ridge,  24  So.  729,  119  Ala.  72. 

As  to  Quality  of  Materials  Furnished. 
— In  an  action  for  breach  of  a  contract 
to  '"harden  and  temper,  in  a  workmanlike 
manner,"  certain  hoe  and  scythe  blades, 
the  burden  is  on  the  plamtiff  to  establish 
that  the  materials  used  in  their  manu- 
facture were  of  such  quality  that  the 
blades  could  by  proper  treatment  have 
been  efficiently  tempered  and  hardened. 
Hood  V,  Disston,  90  Ala.  377,  7  So.  732. 

As  to  Terms  Contained  in  Separate  Pa- 
per.— A  party  can  not  recover  on  a  writ- 
ten contract  by  which  he  loaned  money 
on  the  terms  and  conditions  contained  in 
another  writing  which  is  referred  to,  with- 
out showing  what  those  terms  and  con- 
ditions are,  though  the  other  party  has 
possession  of  such  writing.  Alabama  & 
T.  R.  R.  Co.  V.  Nabors,  37  Ala.  489. 

As  to  Possibility  of  Fulfillment  of  Con- 
tingency.— It  appeared  by  a  covenant  ex- 
ecuted by  both  parties  that  A.  had  form- 
erly purchased  two  tracts  of  land  from  B. 
but,  having  failed  to  pay  for  them,  the 
contract  of  sale  was  rescinded,  B.  cove- 
nanting  that  A.  should  remain  in  posses- 
sion until  the  25th  of  December,  1838,  at 
which  time  he  was  to  surrender  the 
premises,  but  both  parties  covenanting  to 
use  their  best  endeavors  in  the  meantime 
to  sell  the  land,  and,  if  they  succeeded  in 
obtaining  $3,152  or  more,  A.  was  to  re- 
ceive the  overplus.  Held  that,  to  entitle 
A.  to  recover  damages  of  B.  for  not  us- 
ing his  best  endeavors  to  sell  the  land,  it 
must  appear  that  more  than  $3,152  could 
have  been  obtained  by  B.  Taylor  v.  Pope, 
3  Ala.  190. 

§  224  (2)   Admissibility. 

Performance  of  Contract. — In  an  action 
for  breach  of  a  contract  to  "harden  and 
temper,  in  a  workmanlike  manner,"  cer- 
tain hoe  and  scythe  blades,  where  the 
business  manager  of  defendants,  called  as 
a  witness,  has  detailed  the  terms  of  the 
contract,  he  is  properly  permitted  to  state 
that  defendants  "had  performed  their  part 
of  the  agreement."  Hood  v.  Disston,  90 
Ala.  377,  7  So.  732. 

Acquiescence  in  Alteration. — In  an  ac- 
tion for  the  value  of  work  and  materials 
for  the  construction  of  a  building,  which 
were  not  included  in  the  contract,  con- 
sisting of  the  difference  between  the  value 


of  such  work  and  materials  and  the  value 
of  work  and  materials  omitted  pursuant 
to  the  contract  provision  permitting  al- 
terations, a  question  to  plaintiff  as  to  why 
the  excavations  were  only  six  inches,  in- 
stead of  eighteen  inches,  as  called  for  by 
the  contract,  and  the  answer  that  an 
eighteen-inch  excavation  would  have 
given  a  poorer  foundation,  and  that  one 
of  defendants  saw  the  deviation  from  the 
contract  without  objection,  were  admis- 
sible to  show  an  alteration  by  defendants* 
agreement  and  acquiescence.  Fleming  v, 
Lunsford,  50  So.  921,  163  Ala.  540. 

Reason  for  Delay. — The  original  con- 
tract having  named  weather  as  a  con- 
tingency which  might  excuse  completion 
by  the  time  specified,  and  defendants  hav- 
ing agreed  to  furnish  sewer  pipes  for  the 
work  when  needed,  evidence  that  there 
was  much  wet  weather  during  the  work, 
and  that  defendants  failed  to  furnish  the 
sewer  pipe,  was  relevant,  and  properly  ad- 
mitted, as  furnishing  a  reason  for  and  a 
probability  of  waiver  by  defendants  of 
delays  occasioned  by  such  causes.  An- 
drews V.  Tucker,  29  So.  34,  127  Ala.  602. 

Facts*  Not  Excusing  Nonperformance. — 
Where  defendant  was  bound  to  complete 
the  repairs  on  a  locomotive  for  $1,250, 
and  it  was  admitted  that  he  failed  to  do 
so,  evidence  that  the  locomotive  had  de- 
fects not  discoverable  by  an  ordinarily 
careful  inspection,  the  cost  of  making  it 
a  complete  and  salable  machine,  and  de- 
fendant's reasons  for  not  making  the  re- 
pairs as  required,  were  immaterial.  Marx 
V.  Kilby  Locomotive  &  Machine  Works, 
50  So.  36,  62  Ala.  295. 

Capacity  of  Mill  to  Show  Number  of 
Logs  Delivered. — All  logs  used  by  de- 
fendant's mill  came  through  a  ditch  cut 
by  plaintiff,  under  contract  with  defend- 
ant, who  breached  the  contract.  Held, 
that  evidence  as  to  the  capacity  of  the 
mill  was  admissible  as  showing  the  num- 
ber of  logs  delivered.  Prestwood  v.  Eld- 
ridge,  24  So.  729,  19  Ala.  72. 

Custom  as  to  Manner  of  Performance. 
— 'Where,  in  an  action  on  a  contract  for 
installing  a  heating  plant,  but  not  in  terms 
providing  that  the  boiler  and  mains  should 
be  covered  with  asbestos,  the  defendant 
introduced  an  expert,  who  testified  that, 
if  the  boiler  and  mains  had  been  covered 
with   asbestos,   the   loss   of  the   radiation 
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from  them  would  have  been  prevented, 
and  made  it  a  better  job,  it  was  proper 
to  permit  plaintiff  to  ask  the  witness 
whether  it  was  customary  to  cover  the 
boiler  and  pipes  with  asbestos  when  it 
was  not  called  for  in  the  contract.  Mat- 
thews V,  Farrell,  37  So.  325,  140  Ala.  298. 

Acts  of  Workman  Not  Affecting  Com- 
petency.— In  an  action  on  a  contract  for 
installing  a  heating  plant,  where  defend- 
ant claimed  damages  for  failure  to  prop- 
erly perform  the  work,  and  introduced 
evidence  that  the  work  was  improperly 
done,  and  that  a  certain  mechanic  did  the 
greater  part  of  the  work,  it  was  irrelevant 
to  enter  on  the  inquiry  whether  the  me- 
chanic got  drunk,  and  was  confined  in  the 
calaboose,  as  these  facts,  if  true,  did  not 
tend  to  show  that  he  was  incompetent. 
Matthews  v.  Farrell,  37  So.  325,  140  Ala. 
298. 

Time  Required  for  Communication  by 
MaiL — Where,  in  an  action  for  breach  of 
a  contract  of  sale,  it  was  claimed  that  the 
seller  did  not  file  a  bond  as  required  by 
the  contract  within  a  reasonable  time,  and 
the  evidence  showed  that  letters  passed 
between  the  buyer  and  seller,  which  were 
sent  through  the  mail  by  which  a  bond 
not  received  was  claimed  to  have  been 
sent  by  the  seller,  evidence  that  it  took 
three  or  four  days  for  a  letter  to  pass  be- 
tween the  buyer  and  seller  was  admissible. 
Equitable  Mfg.  Co.  v,  Howard,  41  So.  628, 
148  Ala.  664. 

Condition  of  Slave  to  Show  No  Cure 
under  Contract— Where  plaintiff  under- 
took to  effect  the  cure  of  a  slave  belong- 
ing to  defendant,  and  defendant  promised, 
in  consideration  thereof,  to  pay  a  certain 
sum  six  months  from  the  time  the  cure 
should  be  effected,  or  from  the  date  on 
which  the  slave  should  be  returned  and 
pronounced  well,  evidence  of  the  slave's 
condition  more  than  six  months  after  his 
return  was  admissible  to  show  that  he 
was  not  perfectly  well  when  returned. 
Jordan  v.  Roney,  23  Ala.  758. 

§  225.  Questions  for  Jury. 

Uncontrovcrted  Evidence. — An  affirma- 
tive charge  for  defendant  is  proper  where, 
in  a  suit  on  a  contract,  defendant  proves 
without  conflict  his  plea  of  plaintiff's  non- 
performance, and  plaintiff  fails  to  prove 
his    special    replication,   pleading    excuse. 


Bienville  Water-Supply  Co.  v.  City  of  Mo- 
bile, 27  So.  781,  125  Ala.  178. 

Performance. — Where  a  seller  agreed 
to  file  a  bond  to  comply  with  its  contract 
with  a  bank  at  the  buyer's  place  of  busi- 
ness, and  offered  evidence  to  show  that 
the  bond  was  mailed  to  the  bank  on  a 
certain  date,  which  the  bank  claimed 
never  to  have  received,  whether  the  bond 
was  received  by  the  bank  was  for  the 
jury.  Equitable  Mfg.  Co.  r.  Howard,  148 
Ala.  664,  41   So.  628. 

Waiver  of  Entire  Performance. — Where 
one,  for  a^^^pulated  compensation,  un- 
dertakes to  go  to  Mississippi  and  take 
three  slaves,  supposed  to  be  in  the  pos- 
session of  some  person  there,  and  deliver 
them  to  the  owner  in  Mobile,  no  time  for 
their  delivery  being  fixed,  it  can  not  be 
assumed  as  a  legal  conclusion,  that  the 
acceptance  by  the  owner  of  two  of  the 
slaves  is  a  waiver  of  the  entire  fulfillment 
of  the  contract,  but  it  should  be  left  to 
the  jury  to  determine  whether,  under  the 
circumstances,  such  acceptance  was  in- 
tended as  a  waiver  or  not.  Wolfe  v.  Par- 
ham,  18  Ala.  441,  442. 

Substioitial  Performance. — ^Where  it  ap- 
peared, in  a  suit  by  a  teacher  to  recover 
on  a  written  contract  to  teach  school  for 
six  months,  that  plaintiff  taught  for  the 
stated  period,  with  the  exception  of  seven 
days,  and  the  cause  of  his  failure  to  teach 
for  the  full  term  involved  disputed  facts 
or  inferences,  it  was  proper  to  submit  to 
the  jury  whether  the  loss  of  the  seven 
days  was  a  failure  to  substantially  fulfill 
the  contract.  Shaw  v,  Wallace,  2  Stew. 
&  P.  193. 

VI.    ACTIONS   FOR   BREACH. 
§  226.   Nature  and  Form  of  Remedy. 
§  226  (1)   In  General. 

Action  on  Contract. — So  long  as  the 
contract  continues  executory,  the  plain- 
tiff must  declare  specially.  Jones  v.  King, 
81  Ala.  285,  1  So.  591;  Haynes  v.  Woods. 
1  Stew.  12;  McGehee  v.  Hill,  4  Port  170; 
Vincent  v,  Rogers,  30  Ala.  471,  475. 

When  a  promise  is  made  to  one  person 
for  the  benefit  of  another,  the  latter,  in  an 
action  thereon  in  his  own  name,  must  de- 
clare specially,  except  when  he  can  main- 
tain an  action  for  money  had  and  received. 
Mason  v.  Hall,  30  Ala.  599. 

"Where   parties  by  a    contract     under 
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seal;  stipulated  for  the  performance  of 
any  duty,  an  action  for  its  breach  must 
be  brought  upon  the  instrument  itself, 
and  assumpsit  will  not  lie,  unless  the  con- 
tract has  been  subsequently  varied  by  the 
parties,  by  the  introduction  of  new  terms 
into  the  contract,  or  providing  a  different 
time  for  its  performance.  McVoy  v, 
Wheeler.  6  Port.  201."  Aikin  v.  Blood- 
good,  12  Ala.  221,  223. 

Joint  Action. — Where  two  persons 
jointly  agree  to  pay  for  building  a  house, 
and  each  separately  agrees  to  pay  for  cer- 
tain extra  work  thereon,  the  contractor 
may  recover  in  a  joint  action  that  part 
which  they  jointly  agreed  to  pay  for. 
Hodges  V.  Sublett,  91  Ala.  588,  8  So.  800. 

Action  on  Injunction  Bond — Bxclusive- 
ness. — The  injured  party  is  not  limited  to 
an  action  on  the  injunction  bond,  where 
a  party  to  a  contract,  by  means  of  In- 
junctive process  invoked  by  him,  breaches 
the  contract.  Tutwiler  v.  Burns,  49  So. 
455.  160  Ala.  386. 

Plaintiff  sued  defendants  for  damages 
for  a  breach  of  a  contract  under  which 
plaintiff  agreed  to  let  defendants  have  all 
the  pine  lumber  on  his  land  that  was  suit- 
able for  good  lumber,  and  the  defendants 
agreed  to  saw  the  same  into  lumber,  and 
sell  it  as  soon  as  they  could,  to  saw  no 
other  lumber  until  it  was  done,  and  to 
pay  plaintiff  annually  in  money  one-fifth 
of  the  gross  proceeds  of  the  lumber  sold 
and  collected  by  them.  Before  the  com- 
pletion of  the  contract  by  defendants, 
their  mill  was  sold  under  a  mortgage  ex- 
ecuted by  one  of  them  to  the  other,  the 
partnership  was  dissolved,  and  defendants 
refused  to  saw  any  more  lumber.  Held, 
that  for  such  breach  of  contract  but  one 
action  lay  in  favor  of  plaintiff,  in  which, 
though  the  time  of  performance  might 
not  then  have  elapsed,  he  was  entitled  to 
recover  damages  for  the  continued  and 
prospective  failure  of  performance,  to  be 
assessed  upon  the  basis  of  value  at  the 
time  of  the  breach.  Fail  v.  McRee,  36 
Ala.  61. 

Election  of  Remedies. — Where  a  news- 
paper conducting  a  voting  contest  to 
secure  subscriptions  announced  that  it 
would  allow  for  each  subscription  ob- 
tained by  a  contestant  15,000  votes,  and 
a  contestant  accepted  the  offer  and  sent 
in  subscriptions  receiving  the  stated  num- 


ber of  votes,  and  some  time  before  the 
close  of  the  contest  the  newspaper 
changed  the  number  of  votes  to  be  given 
for  each  subscription  to  23,000,  the  con- 
testant for  breach  of  the  contract  had 
four  remedies:  First,  rescission,  an  ac- 
tion on  quantum  meuit  for  services  ren- 
dered; second,  an  action  for  breach  of  the 
special  contract;  third,  saving  her  rights 
under  the  original  contract  by  protest  and 
proceeding  and  relying  wholly  on  the  old 
contract;  and,  fourth,  acting  under  the 
new  contract  and  waiving  the  old.  Hertz 
V,  Montgomery  Journal  Pub.  Co.  (Ala.), 
62  So.  564. 

§  886  (8)    Law  or  Equity. 

S.  sold  and  conveyed  to  D.  certain  land, 
taking  a  note  for  a  part  of  the  purchase 
money,  and  retaining  a  vendor's  lien  as 
security.  After  the  death  of  D.,  leaving 
the  note  unpaid,  F.,  as  his  administrator, 
obtained  an  order  of  court  to  sell  the 
land.  S.  then  proposed  to  set  up  his  lien, 
and  give  notice  thereof  to  the  purchaser 
under  the  sale  by  F.;  but  F.,  fearing  that 
this  would  injure  his  sale,  entered  into  a 
written  agreement  with  S.  to  pay  so  much 
of  the  purchase  money  derived  from  the 
sale  as  might  be  necessary  for  the  pay- 
ment of  the  note,  in  consideration  for 
which  S.  was  to  abandon  his  lien,  and  al- 
low the  land  to  be  sold  as  unincumbered. 
The  land  was  so  sold,  for  a  sum  much 
greater  than  the  amount  of  the  note;  but 
F.  then  refused  to  comply  with  his  agree- 
ment to  pay  the  note  to  S.  out  of  the 
proceeds.  Held,  that  the  remedy  of  S. 
was  by  a  suit  at  law  for  a  breach  of  the 
agreement,  since  he  could  not  maintain 
a  bill  against  F.  in  his  representative 
character,  nor  could  he  file  a  bill  to  en- 
force the  lien  after  having  abandoned  it. 
Humes  v.  Fariss,  48  Ala.  615. 

If  a  proposal  whereby  one  creditor 
agrees  to  postpone  his  claim  if  the  other 
creditors  should  grant  the  extention  de- 
sired is  accepted  by  only  a  portion  of  the 
creditors,  and  acceptance  is  waived  by  the 
creditor  making  it,  quaere,  as  to  the  proper 
remedy  for  the  breach  of  such  an  agree- 
ment after  acceptance.  It  seems  that  an 
action  at  law  on  the  agreement  is  a 
proper  remedy;  or  to  avoid  multiplicity 
of  suits  a  bill  in  equity  possibly  lies. 
Heyer  Bros.  v.  Bromberg  Bros.,  74  Ala. 
524. 
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§  826  (8)  Assumpsit. 

See,  generally,  the  title  ASSUMPSIT, 
ACTION  OF. 

Where  a  contract  is  performed  by  one 
of  the  contracting  parties,  and  nothing 
remains  to  be  done  by  the  other  but  the 
payment  of  the  contract  price  in  money, 
a  recovery  may  be  had  on  the  common 
counts.  Birmingham  &  A.  R.  Co.  v.  Mad- 
dox  &  Adams,  46  So.  780,  155  Ala.  292; 
Jones  V,  King,  81  Ala.  285,  1  So.  591 ;  Vin- 
cent V,  Rogers,  30  Ala.  471.  See,  also, 
Boylston  v.  Sherran,  31  Ala   538. 

Contract  Substantially  Performed.— 
Where  a  party  to  a  contract  has  substan- 
tially performed  and  the  benefits  have 
been  received  by  the  other  party,  general 
indebitatus  assumpsit  lies  to  recover  on 
the  common  counts  at  contract  rates,  less 
damages  sustained  for  failure  to  make 
complete  performance.  Georgia  Pine 
Lumber  Co.  v.  Central  Lumber  &  Timber 
Co.,  6  Ala.  App.  211,  60  So.  512. 

Plaintiff  Prevented  from  Performing. — 
Where,  after  certain  work  has  been  in 
part  performed  by  a  person  employed  to 
do  the  work  for  a  fixed  compensation, 
the  employer  either  discharges  the  em- 
ployee, or  takes  such  action  as  renders  it 
impossible  for  the  employee  to  perform 
the  remaining  part  of  the  services,  the 
employee  may  recover  on  quantum  meruit 
for  the  services  rendered  under  the  con- 
tract, though  he  can  not  recover  on  the 
contract  Hall  v.  Gunter,  157  Ala.  375,  47 
So.  155. 

Plaintiff  agreed  with  defendant  for  a 
reward  dependent  on  his  success  to  at- 
tend at  Washington*  and  do  certain  things 
in  reference  to  a  controversy  about  a 
private  land  claim  pending  before  con- 
gress between  defendant  and  another, 
when  the  matter  was  compromised  be- 
tween defendant  and  the  other  party. 
Held  that,  if  plaintiff  was  not  privy  to 
the  compromise,  he  could  not  be  re- 
quired to  prove  that  he  could  have  per- 
formed his  undertaking,  as  that  had  been 
rendered  impossible  by  the  act  of  defend- 
ant; and  if  plaintiff  assented  to  the  com- 
promise, and  did  not  abandon  his  claim 
for  services  rendered,  the  law  would  im- 
ply a  promise  from  defendant  to  pay  the 
value  of  the  services,  to  be  admeasured 
by  the  contract,  not  to  exceed  the  stipu- 
lated amount.    Hunt  v.  Test,  8  Ala.  713. 


Contract  Modified. — When  parties  sub- 
sequently vary  their  written  contract  for 
the  building  of  a  house  so  as  to  require 
more  work  and  materials,  and  an  altera- 
tibn  in  the  structure,  and  a  longer  time 
for  its  completion,  the  workman  is  not 
obliged  to  sue  on  the  original  contract, 
but  may  recover  on  a  quantum  meruit. 
Hutchison  v.  CuUum,  23  Ala.  622. 

Instance  Where  Assumpsit  Not  Main- 
tainable.— Plaintiff,  in  purchasing  defend- 
ant's liquor  business,  had  paid  an  in- 
creased consideration  on  the  understand- 
ing that  defendant  would  destroy  the 
license  held  by  him.  This  was  not  done, 
and  defendant  afterwards  entered  on  the 
same  business,  in  breach  of  his  contract. 
Held,  that  plaintiff  could  not  recover  the 
value  of  the  license  under  the  common 
counts.  Taylor  v,  Howard,  110  Ala.  468, 
18  So.  311. 

§  226  (4)  Debt  or  Assumpsit 

Debt  or  Assumpsit — Redress  for  non- 
performance of  an  unsealed  contract  is 
by  debt  or  assumpsit,  according  to  the 
subject  matter.  McVoy  v,  Wheeler,  6 
Port.  201. 
§  227.  What  Law  Governs. 

In  General — The  law  of  the  place 
where  a  contract  is  sought  to  be  enforced 
will  govern  as  to  the  remedy.  Goodman 
V.  Munks,  8  Port.  84;  Jones  v,  Jones,  IS 
Ala.  248;  Swink  v.  Dechard,  41  Ala.  258. 

Defenses. — ^The  discharge  of  a  contract 
or  a  defense  against  it,  in  the  place' 
where  it  is  made,  is  available  everywhere. 
Goodman  v.  Munks,  8  Port.  84. 

Provision  Held  to  Relate  to  the  Rem- 
edy.— St.  Tenn.  1794,  provides  that  the 
executor  or  administrator  of  any  de- 
ceased person  may  "make  titles  to  any 
tract  or  parcel  of  land  in  this  state  which 
the  person  or  persons  were  bound  to 
make  by  his  or  her  obligation,  in  as  full 
and  ample  a  manner  as  the  decedent  or 
decedents  could  have  done  in  his,  her,  or 
their  lifetime."  Held,  that  such  provision 
relates  to  the  remedy,  and  can  not  be 
made  the  subject  of  extraterritorial  ap- 
plication.    Swink  V.  Dechard,  41  Ala.  258. 

Rules  of  Evidence  as  Governed  by  Ex* 
isting  Laws. — In  all  civil  action  com- 
menced since  the  adoption  of  the 
Code,  although  founded  on  contracts 
whose  validity  must  be  determined  by 
old  law,  the  rules  of  evidence  prescribed 
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by  the  Code  must  govern.    Mays  v,  Wil- 
liams, 27  Ala.  267. 

§  288.  ConditioiM  Precedent 

Where  a  party  subscribes  a  paper,  stip- 
ulating to  pay  a  certain  sum  of  money 
if  a  bridge  (which  was  to  be  let  out  and 
built  according  to  a  plan  to  be  adopted 
by  certain  commissioners)  should  be  com- 
pleted by  a  day  designated,  and  reported 
by  the  commissioners  to  be  finished  ac- 
cording to  contract,  to  make  his  under- 
taking absolute,  it  should  at  least  appear 
that  the  work  was  completed  according 
to  the  contract,  of  that  it  was  so  reported 
by  a  majority  of  the  commissioners;  and 
the  mere  indorsement  on  the  contract, 
signed  by  a  majority,  that  the  bridge  had 
been  received,  is  not  sufficient,  where  it 
appears  that  the  builder  had  not  com- 
plied with  his  contract.  Caldwell  v,  Har- 
rison, 11  Ala.  755. 
§  889.  Defenses. 

No  Damages  Proved.— The  fact  that 
work  is  defectively  done  is  no  defense  to 
an  action  for  the  contract  price  thereof, 
unless  defendant  proves  the  damages  re- 
sulting from  such  work.  Sheppard  v. 
Dowling,  103  Ala.  563,  15  So.  846. 

As  to  burden  of  proof  of  no  damages 
resulting  from  breach,  see  ante,  "Pre- 
sumptions and  Burden  of  Proof,"  § 
224  (1). 

Defense  in  Action  on  Contract  for 
Benefit  of  Third  Person.— -Where  one 
contracts  with  a  debtor  to  pay  his  debt, 
an  action  against  him  by  the  creditor  di- 
rectly on  the  contract,  independent  of 
any  novation  which  might  have  been 
created,  is  open  to  the  same  defenses  as 
would  be  available  to  the  debtor  in  an 
action  on  it.  Pugh  v,  Barnes,  108  Ala. 
167,  19  So.  370. 

Equitable  Defense. — In  an  action  on  a 
written  contract,  a  mistake  made  in  the 
contents  of  the  written  contract  can  not 
be  taken  advantage  of  by  way  of  defense, 
but  the  party  seeking  to  avail  himself  of 
such  mistake  must  seek  to  have  the  con- 
tract reformed.  The  Belfast  v.  Boon,  41 
Ala.  50. 

Who  May  Urge  Defenses. — One 
debtor,  who  is  primarily  liable,  can  not 
object  that  another,  who  is  jointly  lia- 
ble with  him,  has  not  been  sued  at  an 
earlier  day,  upon  a  separate  security 
given  by  the  latter.     Lee  v,  Fontaine,  10 


Ala.  755,  cited  in  note  in  33  L.  R.  A.  631. 
Estoi^el  to  Urge  Defense.— Where  a 
contestant  in  a  voting  contest  conducted 
by  a  newspaper,  a  certain  number  of 
votes  being  g^ven  for  each  subscription, 
alleges  a  breach  of  the  contract,  in  that 
the  newspaper  allowed  another  contestant 
to  purchase  votes  with  money  and  not 
subscriptions,  the  contestant  can  not 
complain  when  she  did  the  same  thing. 
Hertz  V,  Montgomery  Journal  Pub.  Co. 
(Ala.),  62  So.  564. 

§  880.  Time  to  Sue  and  Limitations. 

As  to  limitation  of  actions,  see  the  ti- 
tle LIMITATION  OF  ACTIONS. 

Expiration  of  RettK>nable  Time.— A 
creditor  who,  for  a  present  consideration, 
has  agreed  to  extend  the  time  of  pay- 
ment of  a  debt  for  a  reasonable  time  can 
not  sue  for  the  collection  of  the  debt  until 
the  expiration  of  such  time.  Starr  Piano 
Co.  V.  Baker  (Ala.),  62  So.  549. 

§  831.  Parties. 

§  831  (1)  In  General. 

"Assodate"  of  Party. — Where  a  con- 
tract was  made  with  M.  "and  his  as- 
sociates," one  alleged  by  the  bill  to  have 
been  the  on>y  associate  of  M.  is  properly 
made  a  party  to  a  suit  to  enforce  the  con- 
tract. City  of  Gadsden  v.  Mitchell,  40 
So.  557,  145  Ala.  137,  6  L.  R.  A.,  N.  S., 
781. 

Stranger  to  Contract — If  the  parties  to 
a  contract  change  it  and  substitute  a  new 
one,  a  third  party  or  court  can  not  hold 
them  to  the  first,  though  it  be  in  writing 
and  provide  that  its  terms  shall  not  be 
changed  or  varied  except  in  writing,  and 
the  subsequent  contract  rest  wholly  in 
parol.  Long  v.  Shepherd,  48  So.  675,  159 
Ala.  595. 

§  831  (8)  Plaintiffs  in  General. 

As  to  joinder  of  parties  plaintiff,  see 
the  title  PARTIES. 

Suit  on  Promise  for  Benefit  of  An* 
other. — See,  also,  ante,  "Agreement  for 
Benefit  of  Third  Person,"  §  187. 

When  a  promise  is  made  to  one  person, 
for  the  benefit  of  another,  either  one  of 
them  may  maintain  an  action  for  its 
breach.  Shotwell  &  Co.  v.  Gilkey,  31  Ala. 
724. 

Where  a  debtor  places  notes  and  other 
choses  in  an  action  in  the  hands  of  an- 
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Other  person  for  collection,  the  proceeds 
to  be  paid  over  to  his  creditors,  the 
debtor  himself  may  maintain  an  action 
at  law  for  a  breach  of  the  contract.  Shot- 
well  V,  Gilkey,  31  Ala.  724. 

War^onsemen  may  maintain  assump- 
sit for  cotton  "shipped  by  them  as  ware- 
housemen only,"  and  not  delivered  to  the 
consignees,  provided  the  contract  was 
made  with  them  personally.  Fry  v.  Car- 
ter, 25  Ala.  479. 

Survivor.— Where  there  is  a  joint  inter- 
est in  a  contract,  and  one  of  the  parties 
dies  before  suit  brought,  the  action  must 
lie  in  the  name  of  the  survivor,  and  the 
declaration  must  set  out  the  contract  as 
it  existed,  and  show  the  interest  of  the 
plaintiff  to  be  that  of  the  survivor.  Cal- 
lison  V.  Little,  2  Port.  89. 

§  831   (3)   Name  in  Which  Action  Must 
Be  Brought. 

No  fixed  rule  has  been  laid  down,  or 
probably  can  be,  by  which  the  meaning 
of  the  words,  "the  party  really  inter- 
ested," as  used  in  §  2523  of  the  Revised 
Code,  can  be  certainly  determined,  as  ap- 
plicable to  particular  cases  or  to  cases 
generally.  Whether  a  party  has,  or  has 
not,  the  legal  title,  if  he  is  the  party  to 
whom  payment  can  legally  be  made,  and 
who  can  legally  discharge  the  debtor, 
the  action  may  be  brought  in  his  name, 
although  the  money,  when  collected,  is 
not  for  his  use,  but  is  for  the  use  of  some 
other  person  or  persons,  to  whose  use  he 
is  required  to  apply  it,  or  to  whom  he  is 
bound  to  pay  it.  Yerby  v.  Sexton,  48 
Ala.  311,  cited  in  note  in  25  L.  R.  A.  278. 

Person  for  Whose  Benefit  Contract 
Made. — See,  also,  ante,  "Agreement  for 
Benefit  of  Third  Person,"  §  139. 

Where  a  promise  is  made  on  sufficient 
consideration  to  pay  a  debt  of  the  prom- 
isee to  a  third  person,  and  he  assents 
while  the  promise  remains  in  force,  he 
may  sue  thereon  in  his  own  name,  though 
not  otherwise  a  party  to  the  contract. 
Moore  v.  First  Nat.  Bank,  36  So.  777,  139 
Ala.  595,  citing  Coleman  v.  Hatcher,  77 
Ala.  217;  Potts  v.  First  Nat.  Bank,  102 
Ala.  286,  14  So.  663;  Dimick  v.  Register, 
92  Ala.  458,  9  So.  79;  North  Alabama  De- 
velopment Co.  V,  Short,  101  Ala.  333,  13 
So.  385;  Mason  v.  Hall,  30  Ala.  590; 
Huckabee  v.  May,  14  Ala.  263.  See  note 
in  25  L.  R.  A.  264,  266. 


This  is  true  though  the  third  person 
has  not  relinquished  his  claim  against  the 
promisee.  Moore  v.  First  Nat.  Bank,  36 
So.  777,  139  Ala.  595. 

Beneficial  Owner. — The  promisee 
named  in  a  written  contract  held  by  him 
for  the  payment  of  money  may  sue  and 
recover  thereon  in  his  own  name,  al- 
though another  has  a  half  interest 
therein;  the  promisee  being  the  benefi- 
cial owner,  within  the  Rev.  Code,  §  2523. 
Hirschfelder  v,  Mitchell,  54  Ala.  419. 

§  832.  Pleading. 

§  833.    Declaration,    Complaint,   or 

Petition  in  GeneraL 

As  to  joining  cause  of  action  for 
breach  with  common  counts,  see  the  title 
ACTION. 

§  883  (1)  In  General. 

Negativing  Exception  —  Test.  — The 
true  test  of  whether  a  provision  of  a  con- 
tract in  the  nature  of  an  exception  should 
be  negatived  in  an  action  on  the  nature 
of  an  exception  should  be  negatived  in 
an  action  on  the  contract,  whether  it  be 
called  an  exception  or  a  proviso,  is 
whether  it  be  a  condition  precedent  to 
liability,  or  merely  a  condition  subsequent 
going  to  defeat  plaintiff's  right  of  action 
when  once  vested,  and,  if  it  be  a  condition 
precedent,  it  should  be  negatived  in  the 
declaration,  but,  if  it  merely  justifies  or 
excuses  a  breach  in  certain  instances,  it 
is  defensive  matter,  which  need  not  be 
negatived  in  the  declaration.  Fike  v. 
Stratton,  174  Ala.  541,  56  So.  929. 

If  the  contract  sued  on  contains  an  ex- 
ception qualifying  defendant's  liability  or 
wholly  relieving  him  from  liability,  the 
exception  must  be  negatived  in  the  dec- 
laration; otherwise  if  the  relief  from  lia- 
bility, the  exception;  otherwise  if  the  re- 
lief from  liability  is  not  total.  Fike  v, 
Stratton,  174  Ala.  541,  56  So.  929. 

PlaintiflF  need  not  negative  a  proviso  of 
the  contract  sued  on  which  would  merely 
defeat  his  cause  of  action  after  it  has 
vested.  Fike  v,  Stratton,  174  Ala.  541,  56 
So.  929. 

§    833  (8)    Sufficiency    of   Statement    of 

Cause  of  Action  in  General. 

Complaint  in  Code  Fonn. — In  an  action 

on  a  dependent  covenant  or  agreement,  a 

complaint  which  follows  the  form  given  in 
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the  Revised  Code  therefor  is  sufficient. 
Toole  V.  Urquhart,  44  Ala.  640. 

Certainty. — In  an  action  on  a  written 
agreement  to  pay  a  certain  sum  for  a 
certain  number  of  staves,  subject  to  a 
deduction  at  a  certain  rate  for  any  num- 
ber not  taken,  it  is  necessary  to  allege  in 
the  declaration  the  number  of  slaves  ac- 
tually taken.  Martin  r.  Woodall,  1  Stew. 
&  P.  244. 

A  complaint  alleged  that  in  considera- 
tion of  the  conveyance  to  defendant  of 
all  title  which  C.  had  to  certain  tract  of 
land,  and  the  abandonment  of  a  contem- 
plated suit  in  chancery  by  plaintiffs  in  re- 
lation to  said  land,  defendant  promised 
and  agreed  to  give  to  plaintiff  A.  (defend- 
ant's daughter)  "a  full  share  of  his  prop- 
erty, which  was  then  and  there  worth 
$25,000,'*  and  that  plaintiffs  did  all  that 
they  promised  to  do,  but  defendant  wholly 
failed  to  perform  his  agreement.  Held, 
that  the  complaint  was  bad,  as  setting 
forth  an  undertaking  or  contract  too  un- 
certain as  to  executed  by  the  court,  or 
compensated  for  in  damages.  Adams  v, 
Adams,  26  Ala.  272. 

Complaints  Held  Sufficiently  Certain.— 
A  complaint  alleged  that  plaintiffs,  who 
were  contractors  for  the  construction  of 
houses,  purchased  of  defendant  a  roof 
to  be  put  on  a  certain  building  by  de- 
fendant's workmen,  under  a  written  guar- 
anty of  five  years,  that  the  roof  leaked  so 
badly  that  it  was  unfit  to  remain  on  the 
building,  and  that  plaintiffs  at  the  demand 
of  the  owner  were  compelled  to  replace 
the  roof  after  defendants  had  refused  to 
comply  with  the  demand  that  they  furnish 
a  new  roof,  all  to  plaintiffs'  damage  in 
the  sum  of  $627.32.  Held,  that  the  com- 
plaint was  not  demurrable  for  uncertainty 
in  failing  to  show  when  the  roofing  was 
put  on  the  house  by  defendants,  when 
plaintiffs  notified  defendant  of  its  leaky 
condition  and  made  a  demand  for  de- 
placement,  or  for  failure  to  show  that  the 
guaranty  was  in  writing,  or  that  plain- 
tiffs  ever  paid  defendant  for  the  defective 
roof.  Philip  Carey  Mfg.  Co.  v.  Southern 
Const.  Co.,  2  Ala.  App.  292,  66  So.  746. 

One  of  the  stipulations  of  a  contract 
entered  into  by  plaintiffs  and  defendant 
was  that  defendant  pay  plaintiffs  six 
cents  a  foot  for  all  logs  at  the  landings  on 
a  creek  when  delivered  at  the  mouth  of 
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said  creek.  The  complaint  in  the  action 
for  the  breach  of  said  contract  alleged  as 
one  breach  thereof  that  "defendant  failed 
and  refused  to  pay  to  plaintiffs  at  the 
rate  of  six  cents  per  foot  for  logs  which 
were  measured  at  their  landings  on  said 
creek,  when  the  same  were  delivered 
to  him;  and  they  aver  that  they  delivered 
to  him  at  the  mouth  of  said  creek  ten 
thousand  logs,  which  had  been  measured 
at  their  said  landings,  which  were  of  the 
valu*^,  to  wit,  five  thousand  dollars."  Held, 
that  it  was  error  for  the  court  to  sustain 
a  demurrer  to  the  entire  complaint  on  the 
ground  of  indefinitencss  are  uncertainty, 
as  the  above  allegation  set  forth  a  good 
cause  of  action.  Hart  v,  Steele  (Ala.), 
10  So.  243. 

§  833  (3)  Fulfillment  of  Condition  Prece- 
dent 

A  petition,  in  an  action  on  a  contract 
to  unload  cars  "at  such  times  and  places 
as  may  be  ordered  by  defendant,"  to  re- 
cover the  stipulated  compensation,  is  de- 
murrable, if  it  fails  to  allege  that  defend- 
ant directed  such  unloading.  Flouss  r. 
Eureka  Co.,  80  Ala.  30. 

Stipulation  Simply  Fixing  Time  for 
Performance.— The  state  commissioner  of 
agriculture  contracted  with  a  surety  on 
the  bond  of  his  chief  clerk  that,  in  con- 
sideration of  the  surety's  note,  he  would 
release  the  surety  from  liability  on  the 
bond,  and  would  refund  the  amount  of 
the  note  to  the  surety  as  "fast  as  I  can 
spare  the  same  from  my  salary  as  state 
agricultural  commissioner."  Held,  that  a 
complaint  by  the  surety  in  a  suit  begun 
after  the  commissioner's  term  had  ex- 
pired was  not  demurrable  for  failing  to 
disclose  that  the  commissioner  could 
spare  the  money  from  his  salary,  at  that 
stipulation  only  fixed  the  time  for  per- 
formance. Culver  V,  Caldwell,  34  So.  13, 
137  Ala.  125. 

§  834.  Allegation   or   Statement   of 

Contract  or  Promise. 

§  234  (1)  In  General. 

Failure  to  Allege  Contractual  Obliga- 
tions. — In  an  action  for  damages  for  an 
alleged  breach  of  duty  by  defendant  in 
failing  to  supply  plaintiff  with  water  for 
his  use  in  and  about  carrying  on  his  busi- 
ness as  a  florist,  an  amended  complaint, 
alleging  that  defendant  had  the  exclusive 
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right  to  furnish  water  to  the  citizens  of 
the  city  under  and  by  a  franchise  granted 
it  by  the  authorities,  but  failing  to  allege 
that  defendant  was  under  any  contractual 
obligation  to  the  city  to  furnish  the  water 
to  plaintiff,  or  that  there  was  a  contract 
between  plaintiff  and  defendant  for  the 
water,  or  what  rate  plaintiff  was  to  pay 
therefor  or  the  city  was  to  pay  for  him, 
or  that  he  or  t»he  city  ever  paid  or  were 
under  any  obligations  to  pay  for  water  at 
all,  was  bad.  Spencer  v,  Bessemer  Water- 
works Co.,  39  So.  91,  144  Ala.  587. 
§  2S4  (2)  Allegation  as  to  Whc^cr  Con- 
tract Is  in  Writing. 
Agreements  Affected  by  Statute  of 
Frauds.— If  a  contract  would  have  been 
good  at  common  law  before  the  passage 
of  the  statute  of  frauds,  it  is  not  necessary 
to  aver  that  it  is  in  writing.  Brown  v. 
Adams,  1  Stew.  51;  Ensley  v,  Hollings- 
worth  &  Co.,  170  Ala.  396,  54  So.  95,  96. 
See.  generally,  the  title  FRAUDS,  STAT- 
UTE OF. 

Right  under  Statute  Dependent  on 
Writing.— Where  the  duty  or  liability  is 
created  by  statute,  and  also  required  to  be 
in  writing,  it  must  be  averred  in  the  dec- 
laration that  the  promise  was  in  writing. 
Brown  v.  Adams,  1  Stew.  51. 

Presumption  as  to  Contemporaneous 
Agreement— One  pleading  an  agreement 
made  contemporaneously  with  a  written 
contract  sued  on  will  be  presumed  to  have 
reference  to  a  parol  agreement.  Rice  v, 
Gilbreath,  24  So.  421,  119  Ala.  424. 
§  834  (8)  Pleading  Contract  or  Specifica- 
tions. 
Contract  SubstantUlly  Stated.— A  com- 
plaint for  breach  of  contract  need  not  set 
out  the  contract  in  full,  but  is  sufficient  if 
the  contract  is  substantially  stated  and  it 
rs  alleged  wherein  the  contract  was 
breached.  Armour  Packing  Co.  of  Louis- 
iana V,  Vietch-Young  Produce  Co.  (Ala.), 
39  So.  680;  Mansfield  v,  Morgan,  140  Ala. 
567,  37  So.  393;  Ensley  v,  Hollingsworth 
&  Co.,  170  Ala.  396,  54  So.  95. 

Material  Parts— Certainty  and  Pre- 
cision.— The  parts  of  a  contract  which  are 
material  to  enable  the  court  to  determine 
what  it  was,  or  to  give  the  jury  a  criterion 
in  assessing  damages,  should  be  alleged 
in  the  complaint  with  certainty  and  pre- 
cision. Elmore,  QuilUan  &  Co.  v.  Parish 
Bros.,  170  Ala.  499,  54  So.  203. 


The  pleader  need  only  state  so  much  of 
a  contract  as  shows  the  plaintiffs  right  to 
recover.  He  may  state  it  according  to  its 
legal  effect,  and  is  not  bound  to  state  that 
which  is  merely  matter  of  evidenqe. 
Adams  v,  Davis,  16  Ala.  748. 

Setting  Out  Contract  as  Made. — ^The 
contract  sued  on  may  be  set  out  as  made^ 
and  it  will  not  render  the  complaint  de- 
murrable because  a  term  in  the  contract 
is  ambiguous,  if  it  can  be  explained  by 
extrinsic  evidence,  and  does  not  make  the 
contract  as  a  whole  void  for  uncertainty, 
or  if  the  contract  was  complete  without 
it.  Cassels'  Mills  v.  Strater  Bros.  Co.,  51 
So.  969,  166  Ala.  274. 

A  complaint  which  sets  out  as  an  ex- 
hibit the  contract  of  defendant  to  pay 
plaintiff  for  a  convict's  hire,  and  avers  that 
defendant  failed  and  refused  to  pay  the 
hire  according  to  said  contract,  is  not  de- 
murrable for  failure  to  show  the  agree- 
ment or  a  breach  thereof.  Pike  County 
V,  Hanchey,  24  So.  751,  119  Ala.  36. 

Contract  Rendered  Certain  by  Matter 
Aliunde^ — A  complaint  is  not  demurrable 
because  the  contract  sued  on  is  some- 
what indefinite  and  obscure  in  terms,  it 
being  capable  of  being  rendered  certain 
by  matter  aliunde.  Cliff  Foy  &  Bro.  v, 
Dawkins,  35  So.  41,  138  Ala.  232. 

Though  the  contract  appear  uncertain 
and  of  doubtful  construction,  yet  the 
complaint  was  held  not  demurrable  when 
it  averred  that  a  mill  of  particular  ca- 
pacity was  erected  at  the  request  of  the 
party  demurring— the  parties  themselves 
thereby  placing  a  practical  interpretation 
on  the  contract  which  can  well  be 
adopted  as  its  just  construction,  conform- 
ing to  their  intentions.  Robinson  v.  Bul- 
lock, 58  Ala.  618. 
§  234  (4)  Validity  of  Contract. 

Binding  Agreement.— In  a  declaring  on 
a  contract,  the  declaration  must  show  a 
binding  agreement  between  the  parties. 
Jones  V.  Powell,  15  Ala.  824. 

Petition  Not  Demurrable  as  Showing 
Invalid  Agreement.— A  complaint  for  a 
breach  of  a  contract  stipulating  for  the  re- 
lease of  a  surety  on  the  bond  of  the  chief 
clerk  in  the  Department  of  Agriculture 
in  consideration  of  the  surety's  note,  and 
for  reimbursement  of  the  surety  to  the 
amount  of  the  note,  which  fails  to  allege 
how  the  release  is  to  be  effected,  leavmg: 
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it  open  to  assumption  that  it  was  by  pay- 
ment of  the  surety's  liability  to  the  state, 
is  not  demurrable  as  disclosing  an  agree- 
ment against  public  policy.  Culver  v. 
Caldwell,  34  So.  13,  137  Ala.  125. 

§  284  (6)  Acceptance  of  Contract. 

Where  the  agreement  by  one  creditor 
to  postpone  -his  claim  if  "the  other  cred- 
itor would  grant  the  extension  desired" 
is  accepted  by  only  a  portion  of  the 
creditors,  and  acceptance  by  the  others  is 
waived  by  the  creditor  making  it,  the  ac- 
cepting creditors,  seeking  redress  for  a 
subsequent  breach  of  the  agreement  on 
his  part,  must  allepre  such  partial  accept- 
ance and  waiver.  Heycr  Bros,  v,  Brom- 
berg  Bros.,  74  Ala.  524. 

§  S85. Consideration. 

Consideration  being  essential  to  the 
right  to  maintain  an  action  upon  a  prom- 
ise, must  be  alleged,  unless  it  be  in  a  case 
where  the  promise  is  evidenced  by  a  writ- 
ing w-hich  imports  a  consideration.  New- 
ton V.  Brook,  134  Ala.  269,  32  So.  722,  723. 

When  Consideration  Need  Not  Be 
Shown* — In  an  action  on  an  agreement  to 
a  certain  sum  for  relinquishment  of  a 
lease,  whether  plaintiff  had  such  an  inter- 
est in  the  premises  as  would  support  the 
relinquishment  goes  to  the  question  of 
the  consideration  defendant  received,  for 
the  liability  he  incurred,  and  need  not  be 
shown  by  the  complaint.  Dexter  v,  Oh- 
lander,  89  Ala.  262,  7  So.  115. 

Action  on  Written  Contract — Under 
Aiken.  Dig.,  283,  §  137,  making  the  writ- 
ing on  which  an  action  is  founded  evi- 
dence of  the  debt  or  duty  for  which  it 
was  given,  a  complaint  on  a  written  obli- 
gation need  not  aver  that  it  was  given  for 
a  valuable  consideration.  Click  v.  Mc- 
Afee, 7  Port.  62. 

Under  Code  1896,  §  1800,  providing  that 
every  written  contract  purporting  to  be 
executed  by  the  party  sought  to  be 
charged,  his  partner,  agent,  or  attorney, 
is  evidence  of  the  existence  of  the  debt, 
and  that  it  was  made  on  a  sufficient  con- 
sideration, unless  impeached  by  a  plea, 
etc..  a  complaint  alleging  that  defendant 
promised  in  writing  to  pay  plaintiff  a 
debt  of  another  was  not  objectionable  for 
failure  to  allege  a  consideration  for  the 
promise,  want  of  consideration  not  being 


alleged  by  plea.  Georgia  Home  Ins.  Co. 
V.  Boykin,  34  So.  1012,  137  Ala.  350. 

Complaint  Bad  for  Showing  No  Con- 
sideration.— A  complaint  alleging  that  de- 
fendant was  engaged  in  the  business  of 
supplying  water  to  the  citizens  of  a  city 
for  hire;  that  plaintiff  had  constructed  his 
works  and  carried  on  his  business  as  a 
florist  with  reference  to  the  water  supply 
furnished  by  defendant,  and  under  a  con- 
tract with  defendant  for  a  sufficient  sup- 
ply of  water  for  use  in  the  business;  that 
it  became  the  duty  of  defendant  to  furnish 
plaintiff  with  all  necessary  water  for  the 
purpose  of  watering  and  sprinkling  his 
flowers,  etc.;  that  defendant  did  furnish 
water  until  a  certain  date,  when,  disre- 
garding its  duty  to  plaintiff,  it  negligently 
failed  and  refused  to  furnish  him  neces- 
sary water,  etc. — shows  no  consideration 
for  the  contract  for  water,  and  fails  to 
positively  show  that  it  was  binding  upon 
the  parties  at  the  time  defendant  refused 
to  furnish  the  water,  and  is  bad.  Spencer 
V,  Bessemer  Waterworks  Co.,  39  So.  91, 
144  Ala.  587. 

Complaint  Not  Demurrable  for  Show- 
ing  Want  of  Consideration. — A  complaint 
for  a  breach  of  a  contract,  stipulating  for 
the  release  of  a  surety  on  the  bond  of  the 
chief  clerk  of  the  Department  of  Agricul- 
ture in  consideration  of  the  surety's  note 
and  for  reimbursement  of  the  surety  to 
the  amount  of  the  note,  not  disclosing 
that  anything  was  in  fact  due  the  state  on 
the  bond,  but  merely  alleging  that  the  de- 
fendant commissioner  of  agriculture  rep- 
resented such  to  be  the  fact,  was  not  de- 
murrable as  showing  that  the  surety's 
note  was  merely  given  in  consideration  of 
his  own  debt,  and  that  the  agreement  to 
reimburse  him  was  without  consideration. 
Culver  V.  Caldwell,  34  So.  13,  137  Ala.  125. 

§  «86. Performance  by  Plaintiff. 

§  236  (1)  Necessity  of  Alleging  Perform- 
ance. 

A  party,  seeking  to  recover  for  the 
breach  of  a  contract  containing  mutual 
and  dependent  covenants,  must  aver  and 
prove  his  own  offer  and  readiness  and 
ability  to  perform,  and  that  the  adverse 
party  has  failed  to  perform  on  his  part. 
Barney  Coal  Co.  v,  Davis,  1  Ala.  App.  595, 
55  So.  1023;  Anderson  v.  Garth,  1  Stew. 
160,   161;   Sayre  v.  Wilson,  86  Ala.  161,  5 
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So.   157;    Union    Refin.   Co.   v.  Barton,  77 
Ala.  148;  McGehee  v.  Hill,  4  Port.  170. 

If  a  valid  contract  is  shown,  and  the 
promise  of  the  plaintiff  to  do  a  particular 
thing,  as  the  same  is  the  inducement  to 
the  promise  of  the  defendant,  the  plain- 
tiff must  aver  a  readiness  to  perform  the 
contract  on  his  part.  Jones  v.  Powell,  15 
Ala.  824. 

A  complaint  for  breach  of  contract  to 
buy  stone  was  insufficient,  where  it  failed 
to  aver  ability,  readiness,  or  willingness 
of  plaintiff  to  furnish  the  stone  within  the 
time  required  by  the  contract,  or  that  the 
stone  was  delivered  thereunder.  Terrell 
V.  Nelson  (Ala.),  58  So.  989. 

Where  Covenants  Independent. — 
Where  it  is  stipulated  that  the  money 
shall  be  paid  before  the  completion  of  the 
work  which  constitutes  the  consideration 
for  its  payment,  an  action  lies  to  recover 
the  money  without  an  averment  of  the 
completion  of  the  work;  the  covenants 
being  independent.  Drake  v.  Goree,  22 
Ala.  409. 

Excuse  for  Nonperformance.— If  the 
plaintiff  relies  upon  an  excuse  for  a  failure 
to  perform  his  contract,  he  must  specially 
allege  it  in  his  declaration;  but  it  seems, 
if  he  has  been  prevented  from  perform- 
ance under  such  circumstances  as  entitle 
him  to  recover  as  much  as  he  would,  had 
he  actually  performed  his  contract,  he 
may  allege  a  performance  generally.  Mc- 
Lendon  v.  Godfrey,  3  Ala.  181. 
§  286  (2)  Sufficiency  of  Allegations. 

Ability  and  Willingness  Not  Shown.— 
A  complaint  which  alleges  that  plaintiff 
contracted  to  dig  an  entry  and  an  air- 
course  in  defendant's  mine,  and  that  he 
was  prevented  by  defendant  from  com- 
pleting the  work,  though  he  had  up  to 
that  time  complied  with  the  contract,  and 
though  he  had  since  that  time  been  ready 
to  carry  out  the  contract,  and  which  de- 
mands damages  for  loss  of  profits,  is  de- 
murrable for  failing  to  show  that  plaintiff 
was  ready  and  able  to  proceed  with  the 
work  at  the  time  defendant  stopped  him. 
Barney  Coal  Co.  v.  Davis,  1  Ala.  App.  595, 
55  So.  1023. 

Allegations  of  Performance  Held  Suffi- 
cient.—In  an  action  to  recover  the  consid- 
eration for  the  surrender  of  a  lease,  an  al- 
legation and  proof  that  plaintiff  surren- 
dered the  lease,  without  stating  to  whom, 


are  sufficient.    Dexter  v.  Ohlander,  93  Ala. 
441,  9  So.  361. 

A  (being  authorized  in  that  behalf  by 
B)  and  C  and  D  enter  into  a  written 
agreement  by  which  C  and  D  engage  to 
act  as  the  agents  of  B,  and  to  purchase  in 
England,  pay  for,  insure,  and  ship  to  B,  at 
Mobile,  a  certain  quantity  of  railroad 
iron,  etc.,  and  B,  in  consideration  thereof, 
undertakes  to  pay  the  said  C  and  D  for 
the  same  on  its  arrival  at  Mobile,  etc.,  and, 
to  secure  said  payment,  "pledges  the  real 
and  personal  estate  of  B"  to  the  said  C 
and  D.  In  a  bill  filed  by  C  and  D  against 
B  to  enforce  the  agreement,  it  was  alleged 
"that  there  is  now  due  to  them  from  B 
the  sum  of  $7,000,  and  upwards,  accruing 
to  them  under  the  contract,  and  that  they 
proceeded  to  purchase  the  iron,  and  fur- 
nish it  to  B,  according  to-  the  stipulation 
of  the  contract,  having  advanced  the 
money  therefor."  Held ,  that  there  was 
a  sufficient  allegation  of  performance. 
Mobile  &  C.  P.  R.  Co.  v.  Talman,  15  Ala. 
472. 

Contract  for  Installing  Plumbing.— A 
complaint  alleged  that  plaintiff  claimed  a 
balance  due  for  installing  the  plumbing 
work  in  the  defendant's  building  under  a 
contract,  and  averred  performance  of  the 
contract;  that  he  had  installed  the  plumb- 
ing in  good  and  workmanlike  manner; 
that  for  installing  the  same  and  perform- 
ing the  work  the  defendant  became  in- 
debted for  the  amount  claimed;  that 
plaintiff  had  demanded  the  amount  since 
the  completion  of  the  work,  and  that  the 
defendant  had  refused  to  pay  the  same. 
Held,  that  it  did  not  appear  from  the 
complaint  that  it  was  subject  to  the  ob- 
jection that  the  demand  was  for  work 
performed  under  the  contract  other  than 
for  installing  the  plumbing  in  the  build- 
ing mentioned.  Matthews  v.  Farrell,  37 
So.  325,  140  Ala.  298. 

Whether  it  appeared  from  the  com- 
plaint that  it  was  subject  to  the  objection 
that  the  demand  sought  to  be  enforced 
was  for  work  performed  under  the  con- 
tract other  than  for  installing  the  plumb- 
ing in  the  building  mentioned  is  a  ques- 
tion which  is  not  raised  by  a  demurrer  on 
the  grounds  that  it  does  not  appear  that 
the  defendant  owes  the  plaintiff  the  sum 
claimed  for  installing  the  plumbing  work, 
and  that  it  does  not  appear  by  the  terms 
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of  the  contract  that  the  defendant  owes 
the  plaintiff  for  the  plumbing  done  under 
the  contract.  Matthews  v.  Farrell,  140 
Ala.  298,  37  So.  325. 

The  complaint  sufficiently  avers  per- 
formance on  the  part  of  the  plaintiff  of 
the  contract,  and  an  indebtedness  to  him 
on  that  account  by  defendant.  Matthews 
V.  Farrell,  37  So.  325,  140  Ala.  298. 

Amount  of  Work  Done  under  Grading 
Contract. — A  complaint  which  shows  a 
verbal  contract  for  grading  by  plaintiff 
for  defendant  for  a  specified  price  per 
cubic  yard,  payable  monthly,  and  which 
alleges  that  plaintiff  began  work  under 
the  contract  on  a  designated  date,  and 
worked  continuously  for  two  months,  and 
that  defendant  refused  to  pay  plaintiff  for 
the  grading,  states  a  cause  of  action  as 
against  a  demurrer,  though  it  does  not 
specify  the  amount  of  grading  done  nor 
the  amount  plaintiff  may  recover.  Belle- 
view  Cemetery  Co.  v.  Faulks,  6  Ala.  App. 
137,  60  So.  461. 

Well  Contract— The  complaint,  in  an 
action  for  boring  a  well,  alleged  that 
plaintiff  and  defendant  entered  into  a  con- 
tract whereby  plaintiff  agreed  to  bore  a 
well,  defendant  to  pay  a  specified  sum 
per  foot  for  drilling,  and  that  plaintiff 
bored  the  well  to  a  specified  depth,  etc., 
and  that  defendant  had  failed  to  pay  for 
the  same.  Held  not  demurrable  for  fail- 
ing to  show  that  water  was  procured. 
Mansfield  z\  Morgan,  37  So.  393,  140  Ala. 
567. 


§  237. 


Notice  and  Demand. 


As  to  demand  of  performance,  see  ante, 
"Demand  of  Performance,"  §  197. 

In  an  action  on  a  contract,  a  request  of 
payment  need  not  be  averred,  unless  it  is 
a  condition  precedent.  Calvert  v.  Marlow, 
18  Ala.  67. 

Promise  to  Pay  in  Property. — ^Where  a 
complaint  for  property  which  defendant 
had  promised  to  pay  plaintiff  did  not  aver 
a  demand  of  the  property,  or  failure  to 
deliver,  or  any  facts  showing  that  a  de- 
mand would  have  been  useless,  a  demur- 
rer should  have  been  sustained.  Ingram 
V.  Bussey,  31  So.  967,  133  Ala.  539. 

§  838. Breach. 

§  S38  (1)  In  General. 

In  declaring  on  a  contract,  it  is  neces- 
sary to  show  that  the  contract  has  been 


violated  by  defendant.  Jones  v.  Powell, 
15  Ala.  824;  Fike  r.  Stratton,  174  Ala.  541, 
56  So.  929. 

The  law  requires,  that  both  in  setting 
out  the  agreement,  and  assigning  the 
breach,  enough  must  be  placed  on  the  rec- 
ord to  show  that  the  contract  has  been 
broken;  and  that  the  plaintiff  had  a  cause 
of  action.  Watt  v.  Sheppard,  2  Ala.  425; 
Montgomery  Mfg.  Co.  v.  Thomas,  20  Ala. 
473,  476. 

§  238  (2)  Sufficiency  of  Allegations  to 
Show  Breach. 

In  debt  on  a  note  to  pay  a  sum  certain 
on  a  certain  day,  or  on  demand  in  mer- 
chandise, it  is  not  necessary  to  aver  failure 
to  pay  in  merchandise.  Henry  v.  Gam- 
ble, 1  Minor  15. 

A  count  of  a  complaint  in  an  action  for 
breach  of  an  agreement,  alleging  that 
plaintiff  complied  with  all  the  provisions 
of  the  agreement,  but  that  defendant 
breached  it  by  not  paying  the  considera- 
tion, $1,000,  stipulated  in  the  agreement, 
sufficiently  alleges  the  amount  due  and  uur 
paid.  Theo.  Poull  &  Co.  v.  Foy-Hays 
Const.  Co.,  48  So.  785,  159  Ala.  453. 

Statement  of  Breach  in  Words  of  Con- 
tract— ^"In  respect  to  the  allegation  of  a 
breach,  it  may  be  assigned,  either  in  the 
words  of  the  covenant,  or  according  to 
the  intent  and  meaning  of  the  parties." 
Bailey  v.  White,  3  Ala.  330,  333. 

It  is  sufficient,  in  an  action  on  a  con- 
tract upon  general  demurrer,  that  the 
breach  assigned  be  in  words  which  con- 
tain the  substance  of  the  contract,  though 
they  are  not  in  its  exact  language.  Cal- 
vert V,  Marlow,  18  Ala.  67;  Montgomery 
Mfg.  Co.  V,  Thomas,  20  Ala.  473,  476. 

Breach  Sufficiently  Shown.— An  alle- 
gation that  defendant  "broke"  the  con- 
tract sued  on,  in  that,  after  plaintiff  had 
furnished  part  of  the  material  and  per- 
formed part  of  the  work  and  labor  re- 
quired, defendant  stopped  him  and  pre- 
vented his  completing  the  contract,  suf- 
ficiently charged  that  defendant's  act  in 
stopping  plaintiff  from  work  was  wrong- 
ful. Smith  V,  Davis,  43  So.  729,  150  Ala. 
106. 

Where  plaintiff  contracted  to  construct 
a  building  on  defendant's  lot,  the  aver- 
ment that  defendant  had  breached  the 
agreement,  in  that  he  forbade  the  con- 
struction of  the  building  by  plaintiff  and 
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refused  to  allow  him  to  carry  out  his 
part  of  the  agreement,  previous  to  which 
was  the  averment  that  plaintiff  had  al- 
ready entered  on  the  performance  of  the 
contract  by  assemblying  material  and 
doing  work  on  the  lot,  states  a  breach  of 
the  entire  contract,  by  a  refusal  by  de- 
fendant to  be  bound.  Tutwiler  v.  Burns, 
49  So.  455,  160  Ala.  386. 

Breach  Insufficiently  Shown. — In  as- 
sumpsit, a  complaint  which  alleges  that 
the  defendant  moved  into  a  house  which 
plaintiff  was  building  for  him  before  it 
was  completed,  and  thereby  caused  dam- 
age and  delay  in  the  completion  thereof, 
and  which  does  not  set  out  the  contract 
sued  on,  is  fatally  defective,  since  no 
breach  is  alleged,  and  for  all  that  appears 
the  contract  may  have  permitted  the  de- 
fendant to  move  in  when  he  did.  Elliott 
V.  Nitoles  (Ala.),  62  So.  499. 

An  allegation  that  the  "defendants  have 
failed  and  refused  to  comply  their"  spe- 
cial contract  for  the  delivery  of  cotton 
at  a  specified  time  and  place  is  not  a  suf- 
ficient assignment  of  a  breach,  as  de- 
fendants are  not  appraised  in  what  par- 
ticular they  have  failed.  Hart  v.  Blud- 
worth,  49  Ala.  218. 

§  S38  (3)  Allegation  of  Damage. 

In  an  action  for  the  breach  of  a  special 
contract,  from  which  injury  may  have  re- 
sulted to  the  plaintiff,  it  is  not  necessary 
that  the  complaint  should  contain  special 
averments,  showing  how  the  injury  re- 
sulted.    Brassell  v.  Williams,  51  Ala.  349. 

In  an  action  by  a  county  for  breach  of 
a  contract  whereby  defendant  hired  cer- 
tain convict  labor,  it  is  ground  for  de- 
murrer that  the  complaint  fails  to  state 
wherein  and  how  plaintiff  suffered  dam- 
age, since  a  mere  unwarranted  breach 
thereof  entitles  it  to  at  least  nominal 
damages.  Trammell  v.  Chambers  County, 
93  Ala.  388,  9  So.  815. 

In  an  action  for  the  breach  of  a  con- 
tract, by  which  defendant,  against  whom 
plaintiff  was  about  to  institute  legal  pro- 
ceedings to  recover  a  debt  secured  by 
two  notes,  agreed  that,  in  consideration 
that  plaintiff  would  forbear  to  institute 
legal  proceedings  to  subject  a  slave  of 
the  defendant  to  the  payment  of  the  debt, 
he  would  have  the  slave  forthcoming  at 
a  time  and  place  agreed  on  if  he  did  not 
j)ay    the    debt,    the    complaint    need    not 


aver  that  plaintiff  could  have  levied  an 
execution  or  attachment  on  the  slave,  if 
he  had  been  produced,  as  the  law  implies 
damages  from  the  breach  of  the  contract. 
Warnock  v.  Smith,  14  Ala.  156. 

§   288    (4)    Manner    of   Pleading    Several 
Breaches. 

Where  a  contract  contains  several  stip- 
ulations, the  pleader  may  assign  in  each 
count  as  many  breaches  as  he  pleases, 
and  each  breach  must  be  upon  a  distinct 
stipulation;  but  he  can  not  assign  in  one 
count  two  breaches  of  the  same  stipula- 
tion.    Nave  V.  Berry,  22  Ala.  382. 

§  838  (5)  Partial  Breach. 

In  a  declaration  on  a  written  agree- 
ment, containing  several  distinct  stipula- 
tions, to  be  performed  by  the  defendant, 
some  of  which  have  been  performed,  it 
is  not  necessary  that  the  breach  assigned 
should  negative  the  performance  of  the 
defendant's  contract  in  toto,  but  it  will 
be  sufficient  if  it  avers  nonperformance 
in  any  one  particular,  and  shows  that  the 
plaintiff  has  a  good  cause  of  action.  Mont- 
gomery Mfg.  Co.  V,  Thomas,  20  Ala.  473. 

§  S89.  Plea,  Answer,  or  Affidavit  of 

Defense  in  GeneraL 

In  an  action  on  contract,  if  defendant 
does  not  rely  solely  on  a  denial  of  plain- 
tiffs cause  of  action,  he  must  plead  spe- 
cially the  matter  of  defense.  Behrman  v, 
Newton,  103  Ala.  525,  15  So.  838. 

A  plea  to  a  count  for  breach  of  con- 
tract was  demurrable,  where  it  merely 
set  up  a  new  contract,  covering  part  of 
the  matters  under  which  were  claimed, 
and  did  not  plead  a  waiver  of  such 
breaches.  Friddle  v,  Braun  (Ala.),  61  So. 
59. 

Breach  by  Plaintifif— Modification- 
Consideration. — In  an  action  for  breach  of 
a  contractor's  agreement  to  build,  defend- 
ant alleged  breach  of  plaintiffs  agreement 
to  have  an  ordinance,  taking  the  lots  on 
which  he  was  to  build  out  of  the  fire 
limits,  passed  in  time  to  enable  defendant 
to  begin  work  when  required  by  the  con- 
tract, in  that  the  ordinance  was  not 
passed  until  two  weeks  after  defendant 
was  to  begin  the  work  under  the  contract, 
to  his  damage,  etc.  Held,  that  the  plea 
was  bad  for  not  showing  whether  the 
agreement  to  have  the  ordinance  passed 
was   made   at  or  after   the   original   con- 
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tract  was  executed,  and,  if  made  thereaf- 
ter, whether  there  was  any  consideration 
for  it.  Shriner  v.  Craft,  51  So.  884,  166 
Ala.  146. 

Failure  of  Plaintiff  to  Give  Required 
Notice— Under  Code  1907,  §  4297,  pro- 
viding that  stipulations  in  contracts  for- 
feiting rights  of  action  thereunder  for 
failure  to  present  a  claim  for  damages 
within  a  specified  time  are  void,  but  that 
stipulations  requiring  a  party  to  give  in- 
formation of  matters  peculiarly  within 
his  knowledge  to  the  other  party  are  valid, 
a  plea  setting  up  as  a  defense  to  an  action 
on  a  contract  the  failure  to  comply  with 
a  stipulation  therein  requiring  the  giving 
of  notice,  not  alleging  that  the  matters 
of  which  he  was  required  to  give  notice 
were  peculiarly  within  his  knowledge, 
was  insufficient.  Nashville,  etc.,  Railway 
V,  Hinds,  5  Ala.  App.  596,  59  So.  670,  fol- 
lowing answer  to  certified  question  in 
Nashville,  etc.,  Railway  ^^  Hinds  (Ala.), 
59  So.  669. 

Invalidity— Failure  to  Show  Contract 
Made  in  Alabama. — Plaintiffs  sought  to 
recover  for  services  rendered  in  negotiat- 
ing a  loan  for  defendants.  The  complaint 
did  not  show  where  the  agreement  with 
defendants  was  made,  nor  from  whom  the 
money  was  to  be  obtained.  Defendants 
pleaded  that  the  loan  and  contract  of  bor- 
rowing were  to  be  made  with  a  foreign 
corporation,  which  had  no  known  place 
of  business  within  the  state,  with  an  agent 
thereat,  and  that  plaintiffs  were  the  agents 
of  such  corporation.  Held,  that  the  plea 
was  bad,  in  not  averring  that  the  contract 
with  plaintiffs  was  made  in  Alabama. 
Collier  v.  Davis,  94  Ala.  456,  10  So.  86,  dis- 
tinguishing Dudley  v.  Collier,  87  Ala.  431, 
6  So.  304. 

Fraud  Sufficiently  Shown. — A  plea 
which  alleges  that  plaintiffs  agent  drew 
up  a  contract,  and  read  it  over  to  defend- 
ant, and,  believing  that  the  instrument  was 
as  read,  defendant  executed  it,  and  which 
set  out  the  difference  between  the  instru- 
ment defendant  signed  and  the  one  he 
meant  to  sign,  sufficiently  shows  that  the 
contract  was  procured  by  fraud.  Beck  & 
Pauli  Lithographing  Co.  v.  Houppert,  104 
Ala.  503,  16  So.  522. 

Argumentativeness. — A  plea  which  af- 
firms that  the  contract,  for  the  breach  of 
which  the  action  is  brought,  was  not  se- 


rious and  intended  to  be  operative,  is  not 
objectionable  as  being  argumentative. 
Rakes  v.  Pope,  7  Ala.  161. 

§  840.  Denials  and  Admissions. 

A  plea  of  non  est  factum,  properly  veri- 
fied, is  a  full  answer  to  a  complaint  the 
gist  of  which  is  the  breach  of  a  written 
contract  contained  in  a  deed.  Gadsden  & 
A.  U.  Ry.  Co.  V,  Gadsden  Land  &  Im- 
provement Co.,  29  So.  549,  128  Ala.  510. 

General  Issue-^C>wnership.P— The  plea 
of  the  general  issue  alone  is  insufficient  to 
raise  an  issue  as  to  plaintiff's  ownership 
as  alleged  in  the  complaint  of  a  cause  of 
action  based  on  a  contract  for  the  pay- 
ment of  money,  but  such  issue  must  be 
raised  by  an  appropriate  plea,  verified  un- 
der oath.  Hirschfelder  v,  Mitchell,  54 
Ala.  419. 

§  «41. Want  of  Consideration. 

Plea  Held  Suffident^Under  Code,  § 
2769,  declaring  that  every  written  con- 
tract, the  foundation  of  a  suit,  imports  a 
sufficient  consideration  which  may  be  im- 
peached by  plea,  and  that,  when  so  im- 
peached, the  burden  of  proof  is  on  defend- 
ant, a  plea  in  an  action  on  a  contract  alleg- 
ing that  is  was  without  consideration  is 
sufficient.  Kolsky  v.  Enslen,  103  Ala.  97, 
15  So.  558. 

Pleas  Held  Insufficient-~A  plea  which 
sets  out  the  consideration  of  the  contract 
sued  on,  but  does  not  aver  wherein  the 
consideration  is  insufficient,  is  no  answer 
to  the  declaration,  and  a  demurrer  to  it 
is  properly  sustained.  Mead  v,  Hughes, 
15  Ala.  141. 

In  an  action  on  a  note,  the  plea  that  the 
note  "was  the  consideration  for  a  part  of 
the  purchase  of  an  undivided  one-half  in- 
terest in  "  a  stable,  and  "that,  as  an  in- 
ducement *  *  *  to  purchase,  the  same 
plaintiff  represented  that  the  undivided 
one-half  interest  owned  by  *  *  *  his  part- 
ner was  unincumbered,  when  the  same 
was  in  fact  mortgaged  to  plaintiff,  by 
reason  of  which  misrepresentation  and 
fraud  defendants  were  damaged,"  is  de- 
fective, since  it  does  not  show  that  the 
damages  claimed  are  the  natural  and  prox- 
imate consequences  of  the  breach  of  con- 
tract. Lawton  z\  Ricketts,  104  Ala.  430,  16 
So.  59. 

Pleading  Conclusions.— AVhe  re,  in  an 
action  on  a  contract  for  improvements,  a 


Digitized  by 


Google 


392 


Contracts 


§§  241-245 


plea  alleged  a  breach  of  the  coiitract  and 
averred  among  other  things  that  the 
building  erected  was  smaller  than  that 
provided  for  in  the  contract,  it  was  fatally 
defective  for  failure  to  allege  the  size  of 
the  building  so  contracted  for.  Alabama 
Jail  &  Bridge  Co.  v.  Marion  County,  40 
So.  100,  145  Ala.  684. 

§  84S. Invalidity  of  Assent  and  Ille- 
gality. 

It  is  a  rule  of  practice  that  when  a  con- 
tract is  founded  on  an  illegal  considera- 
tion or  plaintiffs  are  under  a  personal  dis- 
ability to  make  the  contract  or  to  sue  and 
this  does  not  appear  from  the  contract  it- 
self or  the  averments  in  the  complaint,  the 
defense  must  be  made  by  plea  and  evi* 
dence  and  never  by  demurrer.  Nelms  ?/. 
Edinburgh-American  Land  Mortg.  Co., 
92  Ala.  157,  9  So.  141;  McGehee  v.  Lind- 
say, 6  Ala.  16. 

§  843.  —  Nonperformance  by  Plaintiff. 

A  plea  of  dissatisfaction  with  work 
agreed  to  be  "satisfactorily"  completed 
must  allege  the  facts  from  which  the  dis- 
satisfaction arises.  Electric  Lighting  Co. 
V.  Elder,  115  Ala.  138,  21  So.  983. 

Defective  Performancew — In  an  action 
for  putting  in  a  window,  an  allegation  in 
the  plea  that,  by  reason  of  the  negligent 
and  unskillful  manner  of  doing  the  work, 
the  rain  came  in  through  the  window 
where  the  same  was  connected  to  the 
house,  is  sufficient  to  inform  plaintiff 
wherein  the  work  was  defective.  Krebs 
Mfg.  Co.  V,  Brown,  108  Ala.  508,  18  So.  659. 

Showing  Extent  of  Delay  Caused  by 
Employer. — ^A  plea  that  a  contractor  em- 
ployed to  do  work  within  a  specified  time 
was  delayed  by  acts  of  the  employer  is 
insufficient,  where  it  fails  to  state  the  ex- 
tent of  the  delay  so  caused,  or  that  it  was 
equal  to  the  delay  in  completing  the  work 
after  the  agreed  time.  United  States  Fi- 
delity &  Guaranty  Co.  v,  Dampskibsak- 
tieselskabet  Habil,  35  So.  344,  138  Ala.  348. 

§  844. Performance  by  Defendant 

Where  a  contract  under  seal  is  mate- 
rially varied  by  a  subsequent  valid  con- 
tract, which  is  also  under  seal,  and  a  dec- 
laration sets  up  both  contracts,  alleging 
an  appropriate  breach,  a  plea  of  perform- 
ance   of   the    obligations    imposed  by  the 


original  agreement,  which  is  silent  as  to 
the  additional  obligations  created  by  the 
second  agreement,  is  defective  on  demur- 
rur.     Nesbitt  v,  McGehee,  26  Ala.  748. 

Tender  of  Performance. — A  plea  to  an 
action  on  a  note,  payable  in  specific  arti- 
cles, that  the  defendant  was  ready  to  de- 
liver a  certain  part  of  such  articles  on  ma- 
turity of  the  note,  is  bad  on  demurrer. 
Cowan  V.  Harper,  2  Stew.  &  P.  236. 

§  245. Replication  or  Reply  and  Sub- 
sequent Pleadings. 

Replication  Held  Insufficient — A  repli- 
cation, alleging  that  plaintiff's  failure  to 
complete  a  house  he  had  contracted  to 
build  for  defendant  by  the  time  specified 
was  due  to  defendant's  failure  to  furnish 
the  materials  until  after  such  date,  was 
insufficient,  where  it  did  not  also  aver  that 
it  was  defendant's  duty  to  furnish  such 
materials.  Gates  v.  O'Gara,  39  So.  729, 
145  Ala.  665. 

Where,  in  a  suit  on  a  contract  for  the 
construction  of  a  building  by  a  specified 
date,  defendant  pleaded  that  the  house 
was  not  finished  on  the  date  specified, 
replications  admitting  that  the  house  was 
not  finished  on  that  date,  but  alleging 
that  the  delay  was  caused  by  defendant 
changing  the  plans  and  because  of  im- 
perfections therein,  etc.,  were  demurrable, 
for  failure  to  allege  that  plaintiff  ever 
completed  the  house.  Gates  v,  O'Gara,  39 
So.  729,  145  Ala.  665. 

Where,  in  an  action  based  on  a  building 
contract,  the  seventh  breach  alleged  in  a 
plea  was  that  plaintiff  failed  to  perform 
the  work  in  a  skillful  and  workmanlike 
manner,  but  did  not  set  up  a  failure  to 
complete  the  building,  it  was  no  answer 
to  such  breach  for  plaintiff  to  allege  that 
defendant  refused  to  permit  him  to  finish 
a  certain  portion  of  the  building.  Gates 
V.  O'Gara,  39  So.  729,  145  Ala.  665. 

Where,  in  an  action  based  on  a  building 
contract,  defendant  pleaded  that  the  build- 
ing was  not  completed  in  time,  that  the 
material  used  was  of  a  defective  quality, 
and  that  plaintiff  abandoned  his  contract 
before  completion  and  permitted  liens  to 
be  created  thereon,  a  replication  to  the 
whole  plea,  that  defendant  accepted  the 
work  performed  and  the  material  fur- 
nished, was  no  answer  thereto.  Gates  v, 
O'Gara,  39  So.  729,  145  Ala.  665. 


Digitized  by 


Google 


§§  246-246  (3) 


Contracts 


393 


§   240.  Issues,  Proof,  and  Variance. 

§  246  (1)  In  General 

PlaintiflF  must  recover  on  the  contract 
alleged.  Green  v.  Southern  States  Lum- 
ber Co.,  50  So.  917,  163  Ala.  511. 

§  240  (2)  Matters  to  Be  Proved 

Execution  of  Contract— In  the  absence 
of  a  plea  of  non  est  factum,  in  a  suit  on 
a  written  contract  for  the  sale  of  timber 
plaintiff  was  not  required  to  prove  the  ex- 
ecution of  the  contract.  Garrison  v.  Glass, 
36  So.  725,  139  Ala.  512. 

The  second  and  third  counts  of  a  com- 
plaint being  based  on  a  written  contract 
for  the  purchase  of  certain  boilers,  de- 
fendant filed  a  plea  that  defendant,  H., 
president  of  defendant  corporation,  on  be- 
half of  such  corporation,  alleged  that  the 
contract  was  not  executed  by  him  on  be- 
half of  the  corporation  or  otherwise,  or 
by  any  one  authorized  to  bind  him  or  the 
corporation,  to  which  he  makes  oath  that 
the  plea  is  true.  Held,  that  the  plea  con- 
tained all  the  averments  of  the  code  form 
of  a  plea  of  non  est  factum,  as  specified 
by  Code  1907,  §  5383,  form  33,  and  was 
not  demurrable  because  of  its  further  su- 
perfluous averments  in  denial  of  the  exe- 
cution of  the  instrument  by  the  individ- 
ual, since  such  denial  by  the  individual 
who  made  oath  to  the  plea  on  behalf  of 
the  corporation  could  not  cast  on  plain- 
tiff the  burden  of  proving  anything  more 
than  the  execution  of  the  instrument  by 
defendant  or  some  one  authorized  to  bind 
it,  as  provided  by  §  3967.  Tri-City  Gas 
Co.  V.  Connelly  Boiler  Works  (Ala.),  62 
So.  333. 

§    240     (3)     Evidence   Admissible   under 
Pleadings  in  General. 

Claim  for  Expenses  after  Prevention  of 
Performance. — In  an  action  against  a  rail- 
road company  for  breach  of  a  contract 
with  plaintiff  by  which  he  was  to  erect 
certain  trestles  for  defendant,  where  plain- 
tiff alleges  that,  after  doing  part  of  the 
work,  he  was  prevented  by  defendant 
from  doing  the  balance,  and  was  put  "to 
great  expense  and  trouble  in  the  mainte- 
nance of  necessary  teams,"  and  where  the 
bill  of  particulars  gives  notice  of  items 
of  corn,  etc.,  for  which  compensation  is 
claimed,  defendant  can  not  object  to  evi- 


dence on  the  part  of  plaintiff  that  teams 
were  necessary  in  order  to  do  the  work 
required  by  the  contract,  on  the  ground 
that  there  is  no  such  specification  in  the 
bill  of  particulars,  since  the  pleadings  and 
bill  give  it  sufficient  notice  of  the  claim 
to  prevent  surprise.  Mobile  &  Birming- 
ham Ry.  Co.  V.  Worthington,  95  Ala.  598, 
10  So.  839. 

Eviction  of  Contractor. — Where,  in  an 
action  on  contract  for  the  building  for 
defendant  of  certain  machines,  the  com- 
plaint alleged  that  plaintiff  was  evicted 
from  defendant's  premises,  and  the  an- 
swer denied  the  allegation,  evidence  that 
plaintiff  was  notified  to  keep  off  the  prem- 
ises was  admissible  as  proving  plaintiff's 
eviction.  Union  Foundry  &  Machine  Co. 
V.  Lankford,  39  So.  765,  145  Ala.  667. 

Where  it  was  shown  that  the  person 
who  notified  plaintiff  to  keep  off  the  prem- 
ises had  no  authority  from  defendant  to 
give  the  notice,  the  evidence  was  inad- 
missible. Union  Foundry  &  Machine  Co. 
V.  Lankford,  39  So.  765,  145  Ala.  667. 

The  rescission  of  a  contract  under  seal 
can  not  be  given  in  evidence  under  the 
plea  of  accord  and  satisfaction.  Barelli  v, 
O'Conner,  6  Ala.  617. 

Evidence  as  to  Execution.— Under  Code 
1886,  §  2770,  providing  that  every  writing 
sued  on  purporting  to  be  signed  by  de- 
fendant, his  agent,  etc.,  must  be  received 
in  evidence  without  proof  of  execution, 
unless  denied  by  plea,  etc.,  testimony  by 
a  defendant  that,  when  he  signed  a  con- 
tract sued  on,  he  also  signed  another 
paper,  and  delivered  the  two  to  a  third 
person  to  be  fastened  together  and  so 
delivered,  is  not  admissible,  except  under 
a  plea  denying  the  execution  of  the  in- 
strument declared  on.  Campbell  v.  Lar- 
more,  84  Ala.  499,  4  So.  593. 

Evidence  as  to  Consideration. — On  an 
issue  as  to  whether  plaintiff  released  his 
claim  against  defendant  corporation  for 
salary  in  consideration  of  the  purchase 
by  certain  persons  of  stock  in  the  corpo- 
ration, evidence  as  to  what  price  was 
paid  for  the  stock  by  such  persons,  what 
amount  was  still  owing  thereon,  and  to 
whom  payment  was  made,  and  whether 
they  agreed  to  pay  corporate  debts,  and 
what  such  debts  were,  was  irrelevant. 
Florence  Cotton,  etc.,  Co.  v.  Field,  104 
Ala.  471,  16  So.   538. 
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§  846  (4)  Admissibility  of  Contract  Sued 
on  and  Other  Contracts  or  Evidence 
Thereof. 

In  an  action  on  a  common  count  for 
money  due  the  plaintiff  for  services  ren- 
dered on  a  contract,  such  contract  is  ad- 
missible in  evidence.  Beadle  v.  Graham, 
66  Ala.  99. 

Immaterial  Variance. — A  variance  be- 
tween the  contract  sued  on  and  that  of- 
fered in  evidence,  in  the  use  of  the  word 
"and"  in  describing  lands  by  government 
numbers  where  tlje  word  "of"  should  have 
been  used,  is  immaterial,  especially  where 
no  objection  was  made  to  the  contract's 
introduction  on  such  ground  of  variance, 
and  the  parties  made  but  the  one  contract 
sued  on,  and  the  two,  though  very 
lengthy,  were  in  other  respects  identical. 
Harris  v,  Basden,  50  So.  321,  162  Ala.  367. 

A  covenant  dated  at  an  impossible  time 
may  be  submitted  to  a  jury,  without  proof 
that  it  was  dated  by  mistake,  notwith- 
standing an  averment  in  the  declaration 
of  the  fact  of  mistake;  no  plea  being  filed 
putting  in  issue  the  execution  of  the  in- 
strument. Richards  v.  Vanner,  4  Stew.  & 
P.  64. 

Contract  Inadmissible  because  of  Vari- 
ance.— Where  the  plaintiff  declared  on  a 
written  contract,  made  the  9th  of  July, 
1838,  to  teach  an  English  school  "for  that 
year,"  and  the  contract  produced,  dated 
that  day,  stipulated  to  teach  an  English 
school  "for  one  year,"  without  stating 
when  it  began,  it  was  held  that  it  was  a 
variance,  and  that  the  contract  was  not 
admissible  in  evidence.  McLendon  v. 
Godfrey,  3  Ala.   181. 

Plaintiff  declared  on  a  contract  by 
which  defendant  promised  to  pay  in  con- 
sideration that  plaintiff  would  cure  a  cer- 
tain negro  belonging  to  defendant,  and 
showed  in  evidence  a  contract  by  which 
defendant  promised  to  pay  in  considera- 
tion that  plaintiff  would  take  said  negro, 
"and  effect  a  cure,  free  of  any  charge  of 
board."  Held,  that  the  contract  offered 
was  not  admissible  evidence  under  the 
declaration,  the  consideration  therein  set 
forth  not  being  the  same  as  that  alleged 
in  the  declaration.  Jordan  v.  Roney,  23 
Ala.  758. 

Under  a  complaint  for  the  breach,  by 
nonpayment,  of  a  special  contract  by 
which  the  plaintiff  agreed  "to  cut  a  canal 


or  ditch  three-fourths  of  a  mile  long, 
twelve  feet  wide,  and  one  and  a  half  feet 
deep,  more  or  less;  the  earth  to  be  thrown 
on  the  east  side  of  the  ditch,  making  a 
dam  or  levee,"  a  contract  containing  the 
same  words,  but  containing  in  addition, 
"also  to  open  the  track,"  is  not  admissi- 
ble evidence,  on  account  of  the  variance. 
Boylston  v.  Sherran,  31  Ala.  538. 

§  846  (5)  Adnussibility  of  Proof  of  Quan- 
tum Meruit 

A  person  performing  services  under 
a  special  contract  may,  on  completion 
thereof,  sue  for  his  wages  under  com- 
mon counts,  and  put  in  evidence  the  spe- 
cial contract  to  show  the  character,  value, 
and  length  of  time  the  services  were  ren- 
dered. Woodrow  V,  Hawving,  105  Ala. 
240,   16  So.  720. 

§  246  (6)  Admissibility  of  Proof  of  Fraud 
of  Illegality. 

Where  the  defendant  in  an  action  on  a 
contract  has  failed  to  demur  to  the  dec- 
laration setting  out  such  contract,  the  le- 
gality of  the  contract  is  not  open  to  ques- 
tion.    Reid  V.  Edwards,  7  Port.  508. 

§  846  (7)  Adnussibility  of  Proof  as  to 
Performance  or  Breach  in  General 

Excuse  for  Nonperformance. — Under 
the  plea  of  covenants  performed  the  de- 
fendant can  not  introduce  evidence  tend- 
ing to  excuse  nonperformance.  Stone  v. 
Dennis,  3  Port.  231. 

In  an  action  on  contract  which  pro- 
vided for  liquidated  damages  for  breach 
of  a  condition  as  to  completion  of  the 
work,  and  that  all  controversies  as  to  ma- 
terials and  liability  for  delay  should  be 
decided  by  the  architect,  whose  decision 
should  be  final,  defendant  pleaded  breach 
of  the  condition  as  to  completion,  and 
averred  that  the  architect  had  decided 
that  the  delay  was  wholly  chargeable  to 
plaintiff.  Held  that,  in  the  absence  of  a 
reply  averring  cause  of  delay  in  avoid- 
ance, plaintiff  could  not  introduce  testi- 
mony to  show  that  he  was  not  at  fault  in 
not  completing  the  contract.  Gerald  v, 
Tunstall,  109  Ala.  567,  20  So.  43. 

Evidence  as  to  Breach. — "Where  a  party 
agrees  to  do  several  things,  though  the 
declaration  describe  the  contract  at  length, 
yet  if  it  allege  a  breach,  applying  only  to 
some  one  of  the  stipulations,  the  plain- 
tiffs   proof    should    be    confined    to    the 
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breach  stated." 
237,  244. 


Pharr  v.  Bachelor,  3  Ala. 


§  846  (8)  Evidence  Admissible  under  Gen- 
eral DeniaL 

Evidence  of  Different  Contract— When 
the  plaintiff  declares  in  assumpsit  on  a 
special  contract,  by  which  the  defendant 
agreed  to  serve  as  pilot  during  the  boat- 
ing season  on  a  certain  steamboat,  and 
also  adds  the  common  counts,  it  is  com- 
petent for  the  defendant,  under  the  plea 
of  the  general  issue,  to  show  a  contract 
different  from  that  declared  on.  Lough- 
ridge  V.  Thompson,  20  Ala.  828. 

Evidence  to  Reduce  Amount  of  Re- 
covery.— Where,  in  a  suit  by  a  water- 
works company  against  a  city  to  recover 
hydrant  rentals,  only  the  general  issue,  in 
addition  to  a  plea  of  payment,  is  eflFect- 
ively  pleaded,  evidence  offered  by  de- 
fendant to  show  the  defective  construc- 
tion of  the  plant,  and  the  failure  to  afford 
sufficient  water  pressure  in  compliance 
with  the  contract  of  the  parties,  is  inad- 
missible to  reduce  the  amount  of  plain- 
tiffs recovery,  the  rate  of  compensation 
having  been  expressly  agreed  on.  City 
of  Greenville  v.  Greenville  Waterworks 
Co.,  27  So.  764,  125  Ala.  625. 

A  city  can  not  prove  under  the  general 
issue,  in  an  action  against  it  for  the  use 
of  electric  lights  furnished  under  con- 
tract, that  the  lights  were  not  of  the 
agreed  candle  power.  Brush  Electric 
Light  &  Power  Co.  v.  City  Council  of 
Montgomery,  21   So.  960,  114   Ala.  433. 

"Though  the  lights  were  accepted  and 
used  by  the  defendant,  under  appropriate 
pleading  it  could  have  been  shown  that, 
taking  the  words  in  their  technical  sense, 
the  lights  furnished  were  not  of  this 
power,  and  were,  of  consequence,  of  di- 
minished value,  in  reduction  of  the  claim 
of  plaintiff  for  compensation.  But  the 
only  plea  interposed  was  the  general  is- 
sue, a  mere  denial  of  the  allegations  of 
the  complaint,  limiting  the  defense  to  evi- 
dence in  disproof  of  them,  not  authoriz- 
ing the  introduction  of  evidence  in  sup- 
port of  an  affirmative  defense.  American 
Oak  Extract  Co.  v.  Ryan,  112  Ala.  337, 
20  So.  644,  and  authorities  cited."  Brush 
Elect.  Light,  etc.,  Co.  v.  City  Council,  114 
Ala.  433,  21   So.  960,  965. 


§  846  (9)  Variance  as  to  Date  and  Terms 
of  Contract  in  General. 
In  General. — Where  a  contract  proved 
and  found  is  essentially  different  from 
that  set  up  in  the  pleadings,  the  variance 
is  fatal.  Brantley  v.  West,  27  Ala.  542; 
Malone-Beall  Mercantile  Co.  v.  Greer,  169 
Ala.  543,  53  So.  810,  812. 

In  declaring  on  a  contract,  it  must  be 
set  out  literally,  or  described  according  to 
its  legal  effect;  and,  if  in  the  latter  mode, 
a  substantial  variance  is  fatal.  Davis  v, 
Campbell,  3  Stew.  319;  Pharr  v.  Bachelor, 
3  Ala.  237. 

Where  the  contract  sued  on  was  lost, 
and  the  evidence  of  its  terms  was  conflict- 
ing, it  was  error  to  instruct  that,  if  there 
was  a  contract  between  the  parties,  and 
plaintiff  performed  the  same,  he  was  en- 
titled to  recover;  since  his  recovery 
should  have  been  limited  to  the  contract 
as  declared  on.  Wellman  v.  Jones,  27  So. 
416,  124  Ala.  580. 

Variance  Held  Immaterial. — A  variance 
in  the  description  of  a  contract,  which 
must  be  construed  the  same,  whether  the 
variance  exist  or  not,  not  changing  its 
nature,  will  not  be  regarded.  Harrison  v. 
Weaver,  2  Port.  542. 

The  omission  to  set  out  in  a  declaration 
the  manner  of  payment  prescribed  in  a 
contract  can  not  be  taken  advantage  of 
as  a  variance,  if  no  question  arises  in  the 
case  upon  that  part  of  the  contract.  Mc- 
Rae  V.  Raser,  9  Port.  122. 

Under  an  allegation  of  one  contract, 
proof  of  various  written  contracts  being 
all  part  of  the  sale  of  one  right,  though 
not  referring  to  each  other,  is  no  vari- 
ance.    Pierce  v.  Wilson,  34  Ala.  596. 

Proof  of  a  contract  by  which  the  plain- 
tiff was  to  erect  a  dwelling  house,  etc.,  on 
lands  of  the  defendant's  intestate,  and  oc- 
cupy the  same  free  of  charge  during  pleas- 
ure, or  remove  from  it,  the  defendant's  in- 
testate to  pay  for  the  carpenter's  work 
and  materials  furnished  by  the  plaintiff 
upon  his  removal,  will  warrant  a  re- 
covery on  the  common  counts,  although 
the  promise  and  liability  are  therein 
stated  as  arising  in  the  lifetime  of  the 
intestate.     Jones  v.  Jones,  8  Ala.  262. 

Variance  Held  Fatal — ^Variance  as  to 
Consideration. — Where,  in  an  action  on  a 
contract  for  the  purchase  of  plaintiffs  fer- 
tilizer business,  plaintiff  alleged  that  de- 
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fendant  agreed  to  pay  plaintiff,  as  part  of 
the  consideration,  12J^  per  cent  on  the 
cash  price  of  goods  sold  to  certain  per- 
sons named,  who  had  been  plaintiffs  cus- 
tomers during  the  preceding  year,  and  it 
appeared  that,  as  an  important  part  of 
the  consideration  for  defendant's  agree- 
ment to  pay  such  percentage,  plaintiff 
agreed  to  pay  defendant  for  all  losses  by 
reason  of  the  failure  of  any  such  cus- 
tomers to  pay  for  fertilizers  sold  to  them, 
there  was  a  fatal  variance,  under  the  rule 
that,  in  an  action  for  failure  to  perform  a 
contract,  the  declaration  must  state  the 
entire  consideration,  and  the  entire  act  to 
be  done,  by  virtue  of  the  consideration, 
and  that  the  proof  must  correspond  with 
the  allegation.  Malone-Beall  Mercantile 
Co.  V,  Greer,  53  So.  810,  169  Ala.  543. 

Failure  to  Allege  Condition  and  Per- 
formance Thereof. — A  complaint  alleged 
that  defendant  agreed  to  advance  to  plain- 
tiff money  to  pay  for  the  cutting  of  wood 
and  royalty  on  the  same,  but  failed  to  do 
so,  and  plaintiff  demanded  damages  for 
the  breach.  The  proof  showed  that  the 
promise  of  defendant  was  on  condition 
that  a  timber  deed  be  made  to  defendant, 
covering  the  right  of  possession  and  a 
right  of  way.  Held  that,  the  condition 
and  performance  thereof  not  being  al- 
leged, there  was  a  variance.  Griffin  v, 
Bass  Foundry  &  Machine  Co.,  33  So.  177, 
135  Ala.  490. 

Declaring  on  Contract  Subsequently 
Modified  or  Rescinded. — When  a  contract 
under  seal  is  materially  varied  by  a  sub- 
sequent valid  contract,  which  is  also  un- 
der seal,  a  recovery  can  not  be  had  on  a 
declaration  which  sets  out  the  first  con- 
tract and  its  breach.  Nesbitt  v,  McGehee, 
26  Ala.  748. 

A  declaration  alleging  that  the  plamtiff 
was  prevented  from  performing  his  part 
of  the  contract  by  the  act  of  the  other 
party  is  not  supported  by  proof  that  the 
contract  was  rescinded  by  mutual  con* 
sent,  and  a  new  one  substituted.  The 
new  contract  should  have  been  declared 
on.     Pharr  v.  Bachelor,  3  Ala.  237. 

Variance  as  to  Compensation. — Plain- 
tiff, in  an  action  for  breach  of  contract, 
declared  on  a  written  contract  stipulating 
for  payment  by  defendant  to  plaintiff  of 
fifteen  cents  for  each  timber  log,  and  ten 
( ents  for  each  lumber  log,  floated  through 


a  ditch  cut  by  plaintiff  to  defendant's  mill. 
Plaintiffs  evidence  showed  that  such  con- 
tract was  modified,  by  mutual  consent,  so 
as  to  provide  for  payment  of  fifteen  cents 
for  all  logs  so  floated  by  him.  Held  such 
a  variance  as  precluded  plaintiffs  re- 
covery. Prestwood  v.  Eldridge,  24  So. 
729,   119  Ala.  72. 

Where  plaintiff  declares  on  the  com- 
mon counts  for  work  and  labor  done  as 
an  overseer,  he  can  not  recover  if  it  is 
proved  that  there  was  a  special  contract 
between  the  parties  that  the  plaintiff 
should  receive  a  part  of  the  crop,  though 
the  precise  terms  of  the  contract  are  not 
shown.  Snedicor  v.  Leachman,  10  Ala. 
330. 

Proof  of  a  contract  in  the  alternative 
will  not  support  a  declaration  on  an  ab- 
solute undertaking.  Williams  v.  Kinnard, 
Minor  196. 

Variance  as  to  Number  of  Contracts — 
Consideration. — Where  the  bill  alleged  a 
single  contract,  by  which  complainant 
transferred  six  slaves  to  defendant,  in 
consideration  that  he  should  pay  all  the 
just  debts  of  complainant;  while  the 
proof  showed  that  there  were  two  con- 
tracts, made  on  different  days,  and  that 
defendant  promised  to  pay  only  those 
debts  which  were  then  in  execution — 
held,  that  the  bill  was  properly  dismissed 
on  account  of  the  variance.  Brantley  v. 
West,  27  Ala.  542. 

§  246  (10)  Variance  as  to  Performance  or 
Breach. 

A  plea,  averring  a  contract  of  plaintiff 
to  carry  specific  articles  to  a  certain 
place,  and  claiming  damages  for  failure 
to  deliver  certain  of  them,  is  not  sup- 
ported by  evidence  of  a  contract  of  hir- 
ing by  defendant  from  plaintiff  of  teams 
and  drivers,  under  which  defendant  had 
the  right  to  determine  what  use  it  would 
make  thereof.  Du  Pont,  etc.,  Powder 
Co.  V,  Parsons   (Ala.),  62  So.  988. 

Time  of  Performance. — In  a  suit  to  set 
aside  an  absolute  conveyance  of  an  equity 
of  redemption  by  a  mortgagor  to  the 
mortgagee,  which  is  intended  as  a  mort- 
gage, there  is  a  fatal  variance  where  the 
bill  alleges  that  defendant  promised  a 
"reasonable  and  convenient  time  in  which 
to  pay  the  debt,"  and  complainant  testi- 
fies   that   he    was    to   pay    it    when    able. 
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Goree   v.    Clements,    94   Ala.   337,    10    So. 
906. 

Variance  as  to  Delivery. — When  a  com- 
plaint alleges  nondelivery  of  goods  by  a 
carrier,  and  the  proof  shows  a  delivery 
in  a  damaged  condition,  the  variance  is 
fatal.  South  &  North  A.  R.  Co.  v,  Wil- 
son, 78  Ala.  587. 

§  246  (11)  Declaring  an  Express  Con- 
tract and  Recovering  on  Quantum 
Meruit. 

When  the  suit  is  on  the  contract,  the 
plaintiff  must  prove  the  work  done,  ac* 
cording  to  the  agreement,  and  can  not 
recover  by  proving  the  use,  and  accept- 
ance of  the  work,  by  the  defendant.  Mer- 
riweather  v.  Taylor,  15  Ala.  735. 

§  846  (1ft)  Variance  as  to  Parties. 

Where,  in  an  action  on  a  contract 
against  two  defendants,  the  proof  shows 
a  contract  with  but  one  of  them,  plain- 
tiff can  not  recover.  Cobb  v.  Keith,  110 
Ala.  614,  18  So.  325. 

Where  one  sues  for  breach  of  a  con- 
tract between  himself  and  the  defendant, 
proof  that  the  defendant  and  a  third  per- 
son made  a  contract  for  plaintiff's  bene- 
fit is  a  fatal  variance.  Birmingham  &  G. 
Ry.  &  Nav.  Co.  v.  Jackson,  170  Ala.  496, 
54  So.  512. 

Under  a  complaint  for  a  specified  sum, 
alleged  to  be  "due  for  the  hire  of  a  negro 
man/*  a  recovery  can  not  be  had  on  proof 
that  the  negro  was  hired  by  the  plaintiff 
to  a  third  person,  who  subhired  to  de- 
fendant, in  consideration  of  the  defend- 
ant's promise  to  pay  the  hire  due  to  the 
plaintiff.     Mason  v.  Hall,  30  Ala.  599. 

Variance  Held  Immaterial. — A  surety 
on  the  bond  of  the  chief  clerk  in  the  De- 
partment of  Agriculture,  on  being  told 
by  the  commissioner  that  the  chief  clerk 
was  indebted  to  the  state,  gave  his  note 
to  the  commissioner  to  discount.  The 
commissioner  procured  the  signature  of 
the  other  surety,  and  discounted  the  note. 
Held,  in  an  action  by  the  first  surety 
against  the  commissioner  on  an  agreement 
to  reimburse  the  surety  for  the  amount 
paid  on  the  note,  that  the  variance  between 
the  allegation  of  the  complaint,  describ- 
ing the  note  as  signed  by  plaintiff  only 
and  the  note  itself,  showing  two  signa- 
tures, was  immaterial,  the  note  being  but 


collaterally  involved.  Culver  v,  Caldwell, 
34  So.  13,  137  Ala.  125. 

§  ft47.  Evidence. 

§  ft48.  Presumptions  and  Burden  of 

Proof. 
Burden    of  Proof— Plea   of   Set   Off.— 

In  an  action  for  breach  of  contract,  where 
defendant  set  off  plaintiff's  alleged  breach 
of  anT)ther  contract,  the  burden  was  on 
defendant  to  prove  to  the  jury's  reason- 
able satisfaction  the  material  allegations 
of  his  pleas  of  set-off,  or  one  of  them. 
Theo.  PouU  &  Co.  v,  Foy-Hays  Const. 
Co.,  48  So.  785,   159  Ala.  453. 

Conditions  Precedent  to  Pajrment.— 
Where  plaintiff  in  connection  with  the 
common  counts  also  sought  to  recover 
on  a  special  contract  to  pay  $1,000  on  the 
performance  of  services  with  a  certain 
result,  the  date  of  payment  to  be  fixed  by 
a  certain  event,  plaintiff,  in  order  to  re- 
cover, was  bound  to  show  that  every- 
thing had  been  done,  and  every  event 
had  happened  on  which  payment  was 
conditioned.  Lamar  v.  King,  53  So.  279, 
168  Ala.  285. 

In  an  action  on  a  railroad  grading  con- 
tract, providing  that  15  per  cent  of  the 
contract  price  retained  by  the  other  party 
should  not  be  paid  until  proper  proof 
was  made  that  all  liens  on  the  property 
of  the  contractors  for  work  done  or  ma- 
terials furnished  had  been  fully  paid  or 
secured,  where  there  was  no  proof  in  re- 
gard to  such  matters,  the  15  per  cent  was 
not  recoverable.  Hardaway-Wright  Co. 
V,  Bradley  Bros.,  51  So.  21,  163  Ala.  596. 

Breach  of  Contract. — In  an  action  on 
a  contract,  in  which  defendant  pleads  the 
general  issue,  plaintiff,  to  sustain  the  bur- 
den of  proof,  must  show  a  breach  of  the 
contract  before  he  is  entitled  to  an  af- 
firmative charge.  Pollak  v.  Winter,  51 
So.  998,  166  Ala.  255,  opinion  affirmed  on 
rehearing  52  So.  829. 

§  ft49. Admissibility. 

§  249  (1)  In  General. 

Circumstances  Influencing  Transac- 
tion.— In  a  suit  by  a  surety  against  the 
state  agricultural  commissioner  for 
breach  of  a  contract  to  reimburse  the 
surety  for  money  paid  on  the  bond  of 
the  chief  clerk  in  the  department,  in 
view  of  a  liability  ascertained  by  the  ex- 
aminer of  public  accounts,  evidence  that 
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the  examiner  had  made  an  examination 
of  the  accounts  of  the  department  was 
relevant  as  a  circumstance  influencing 
the  transaction  between  the  parties.  Cul- 
ver V.  Caldwell,  34  So.  13,  137  Ala.  125. 

Advice  of  Attorney  as  to  Right  under 
Contract. — In  a  suit  on  a  contract  to  re- 
cover the  costs  of  a  judgment  obtained 
in  violation  of  the  contract,  the  fact  that 
defendant,  before  entering  into  the  con- 
tract, was  advised  by  a  lawyer  that  it 
would  not  subject  him  to  the  costs  of  the 
judgment,  is  not  admissible  evidence. 
Merrill  v.  Smith,  12  Ala.  569. 

Declarations. — In  an  action  for  the 
conversion  of  a  slave  it  appeared  that  a 
conditional  sale  had  been  made  by  plain- 
tiflF  to  M.,  which  was  afterwards  re- 
scinded, M.  keeping  the  possession  of  the 
slave  under  a  contract  of  hiring.  Defend- 
ant purchased  the  slave,  at  a  sale  by  exe- 
cution, as  the  property  of  M.  Plaintiff 
offered  to  prove  the  declarations  of  M. 
made  in  the  conversation  which  took 
place  at  the  time  of  the  rescission,  and 
at  which  defendant  was  not  present. 
Held,  that  the  evidence  was  admissible. 
Babcock  v.  Huntington,  9  Ala.  869. 

Statement  of  Defendant's  Agent  to 
Plaintiff. — In  an  action  on  a  contract  for 
work  done  in  curbing  a  street,  etc.,  where 
plaintiff  testified  that  defendant  told  him 
that  he  would  be  about  the  work  very 
little,  but  that  S.  was  his  superintendent 
and  any  orders  from  him  would  be  the 
same  as  if  given  by  defendant,  and,  as 
plaintiff  was  going  on  to  tell  what  S.  said 
to  him,  defendant  objected  on  the  ground 
that  any  conversation  with  him  was  in- 
admissible, the  objection  was  properly 
overruled,  as  he  might  have  been  about 
to  testify  to  matters  which  had  been  spe- 
cially referred  to  the  superintendent,  and 
it  could  not  be  said  that  plaintiff's  answers 
would  have  brought  out  illegal  testimony. 
Merrill  v.  Worthington,  46  So.  477,  155 
Ala.  281. 

Acts  Done  under  Original  Contract  in 
Action  to  Recover  for  Extra  Work. — In 
a-i  action  by  plaintiff  and  a  subcontractor 
to  recover  for  extra  work,  performed  at 
the  request  of  the  representative  of  a  rail- 
road, not  embraced  in  the  original  con- 
tract nor  in  the  contract  between  the 
plaintiff  and  the  original  contractor,  tes- 
timony  of  the  original   contractor   as   to 


whether  or  not  the  company  had  settled 
with  him  for  the  work  done  under  his 
contract  is  incompetent.  Lafayette  Ry. 
Co.  V,  Tucker,  27  So.  447,  124  Ala.  514. 

Testimony  to  Discredit  Statement.— In 
an  action  for  breach  of  a  contract  to 
"harden  and  temper,  in  a  workmanlike 
manner,"  certain  hoe  and  scythe  blades, 
where  one  of  plaintiff's  witnesses  has  tes- 
tified that  defendants  unskillfully  placed 
as  many  as  50  dozen  blades  in  the  furnace 
at  a  time,  which  was  unworkmanlike,  it  is 
competent  for  defendants  to  discredit 
such  statement  by  proving  that  to  have 
done  so  would  have  cooled  the  furnace, 
and  greatly  delayed  the  work.  Hood  v. 
Disston,  90  Ala.  377,  7  So.  732. 

Evidence  as  to  Rescission. — Plaintiffs 
sold  to  defendants  machinery,  in  consider- 
ation of  which  defendants  agreed  to  de- 
liver lumber  to  plaintiffs  on  the  side  track 
at  a  certain  point  on  a  railroad.  In  an 
action  for  breach  of  the  contract,  where 
defendant  set  up  rescission  of  the  con- 
tract on  account  of  fraud,  evidence  that 
no  side  track  had  been  built,  and  that  de- 
fendants, before  they  offered  to  rescind, 
knew  that  none  would  be  built,  is  imma- 
terial. Young  V,  Arntze,  86  Ala.  116,  5  So. 
253. 

§    249    (2)    Evidence   as   to  Existence  of 
Contract. 

On  an  issue  as  to  whether  or  not  plain- 
tiff had  agreed  to  reshoe  certain  automo- 
bile tires  for  defendant,  and  whether  or 
not  plaintiff  had  broken  such  agreement, 
evidence  as  to  whether  or  not  the  tires 
needed  reshoeing  was  neither  relevant 
nor  pertinent.  Morris  v.  Fisk  Rubber 
Co.,   43   So.   483,   150  Ala.   150. 

Publication  of  Bids. — In  an  action 
against  a  railroad  company  for  breach  of 
a  contract  by  which  plaintiff  was  to  erect 
certain  bridges  for  defendant,  defendant 
denied  that  any  contract  existed  between 
the  plaintiff  and  defendant.  Held,  that 
the  publication  for  bids,  requiring  the  con- 
tractor to  give  sufficient  security  insuring 
the  prompt  and  proper  execution  of  the 
work  was  competent  evidence  for  either 
party — for  plaintiff,  because  it  gave  no  no- 
tice that  contracts,  to  be  binding,  had 
first  to  be  submitted  to  and  approved  by 
defendant's  president,  and  for  defendant, 
because  it  notified  bidders  that  security 
would     be     required — it     appearing    that 
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plaintiff  did  not  give  security  for  the  per- 
formance of  his  alleged  contract.  Mobile, 
etc.,  R.  Co.  V,  Worthington,  95  Ala.  598,  10 
So.  839. 

Evidence  That  Contract  Was  Made 
with  Another. — In  an  action  against  a 
railroad  company  for  breach  of  a  contract 
by  which  plaintiff  was  to  erect  certain 
trestles  for  defendant,  defendant  denied 
any  contract  with  plaintiff,  claiming  that 
it  had  contracted  for  the  entire  work  with 
P.,  and  that  the  work  pilaintiff  did  was  un- 
der P.'s  contract.  Held,  that  it  was  error 
to  strike  out  the  testimony  of  defendant's 
engineer,  with  whom  plaintiff  claimed  to 
have  made  the  contract,  that  the  contract 
was  given  by  P.  to  plaintiff  at  the  engi- 
neer's special  request,  and  because  of  his 
previous  negotiations  with  plaintiff,  and 
that  the  amount  of  work  done  for  P.  by 
plaintiff  was  the  identical  amount  of 
work  that  pjaintiff  would  have  done  for 
the  company  had  the  company  contracted 
directly  with  him  instead  of  with  P,  and 
that  plaintiffs  claim  was,  from  an 
engineering  standpoint,  preposterous. 
Mobile,  etc.,  R.  Co.  v.  Worthington,  95 
Ala.  598,  10  So.  839. 

§  d48  (8)  Evidence  as  to  Terms  of  Con- 
tract 
Testimony  of  Other  than  Subscribing 
Witnesses. — In  an  action  on  a  contract, 
testimony  of  a  subscribing  witness  as  to 
what  was  agreed  upon  by  the  parties  at 
the  time  of  execution  an  instrument  is  not 
conclusive,  but  other  persons  present  at 
the  time  may  testify  as  to  the  conversa- 
tion between  the  parties.  Hudson  v.  Is- 
bell,  5  Stew.  &  P.  67. 

§  849  (4)  Admissibility  of  Contract  Sued 
on  or  Other  Contracts. 
Showing  Agreed  Price.— Where  parties 
to  a  written  contract  for  the  building  of  a 
house  subsequently  vary  it  so  as  to  re- 
quire more  work  and  materials,  an  alter- 
ation in  the  structure,  and  a  longer  time 
for  its  completion,  the  written  contract  is 
admissible  in  evidence,  in  an  action  to  re- 
cover on  quantum  meruit,  to  show  what 
the  parties  had  agreed  on  as  a  reasonable 
price  for  that  portion  of  the  work  em- 
braced in  it.  Hutchinson  v.  Cullmun,  23 
Ala.  622.  See,  also,  Gazzam  v,  Kirby,  8 
Port.  253. 
A    contract    for    the    construction    of  a 


railway  roadbed  referred  to  certain  speci- 
fications and  plans,  and  required  that  the 
roadbed  should  be  constructed  in  accord- 
ance therewith,  but  it  was  shown  that, 
though  such  specifications  might  have  ac- 
companied the  contract,  plaintiff's  atten- 
tion had  never  been  called  thereto,  and 
they  were  never  seen  by  him,  nor  used  in 
entering  into  or  in  carrying  out  the  con- 
tract. The  contract,  however,  was  per- 
formed according  to  its  terms,  and  to  the 
satisfaction  of  defendant's  engineer.  Held, 
in  an  action  to  recover  balance  on  the 
contract,  that  the  contract  was  admissible 
to  show  the  stipulated  prices  for  the  work 
executed,  though  no  specifications  were 
attached.  Terrell  Coal  Co.  v.  Lacey 
(Ala.),  31  So.  109. 

Circumstances  under  Which  Contract 
Excluded  as  Immaterial — ^Where  plain- 
tiffs contracted  with  defendants  to  grade 
a  railroad  bed  according  to  certain  speci- 
fications, made  a  part  of  the  contract,  but 
quit  work  before  completion  of  the  con- 
tract under  agreement  with  defendants, 
in  an  action  by  plaintiffs  for  the  balance 
due  for  the  work  done  and  agreed  to  be 
paid,  the  contract  between  defendants  as 
original  contractors  and  the  railroad 
company  was  properly  excluded  as  im- 
material, its  specifications  for  construc- 
tion only  being  adopted  into  the  agree- 
ment between  plaintiffs  and  defendants, 
which  were  set  out  in  full  in  their  con- 
tract, which  was  in  evidence.  Andrews  v. 
Tucker,  29  So.  34,  127  Ala.  602. 

§  249  (6)  Books,  Papers,  and  Reports,  and 
Evidence  Relating  Thereto. 

Architect 's  Certificates. — Where  a 
building  contract  provided  that  the  ex- 
pense incurred  by  the  owner  and  dam- 
ages resulting  from  the  contractor's  de- 
fault should  be  audited  and  certified  by 
the  architect,  whose  certificate  thereof 
shall  be  conclusive  upon  the  parties,  in 
an  action  by  the  owner  for  breach  of  the 
contract  by  abandonment,  the  architect's 
certificate  was  admissible  in  evidence. 
Shriner  v.  Craft,  51  So.  884,  166  Ala.  146. 

Where  a  building  contract  provided 
that,  in  the  event  defendant  undertook  to 
complete  the  construction  of  the  house 
because  of  plaintiffs  breach  of  the  con- 
tract, an  architect's  certificate  should  be 
I  issued,  such  certificate,  showing  the 
amount   expended  by   defendant   in    com- 
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pleting  the  house  after  plaintiff's  alleged 
breach,  was  admissible  against  plaintiff, 
though  defendant  filed  no  plea  of  set-off 
or  recoupment.  Smith  v.  Davis,  150  Ala. 
106,  43  So.  729. 

As  to  conclusiveness  of  architect's  cer- 
tificate, see  ante,  "Certificate  in  General," 
§  204. 

Written  Estiniates  Made  after  Execu- 
tion of  Contract. — Written  estimates, 
made  by  engineers  after  the  lettering  of 
a  railroad  construction  contract,  and 
which  therefore  could  not  have  been  con- 
sidered in  making  the  contract,  can  not 
be  placed  before  the  jury,  in  an  action  by 
the  contractors  for  an  alleged  breach  pre- 
venting completion,  to  disprove  the 
amount  of  profits  plaintiffs  would  have 
realized  had  it  not  been  for  such  breach. 
Tennessee  &  C.  R.  Co.  v.  Danforth,  99 
Ala.  331,  13  So.  51. 

Judgment  Entry — Uncompleted  Con- 
tract.— In  an  action  on  a  contract,  by 
which  it  was  alleged  defendant  agreed  to 
pay  a  debt  owed  by  a  building  contractor 
to  plaintiff,  in  consideration  of  the  con- 
tractor's abandoning  negotiations  for  a 
certain  contract  and  allowing  defendant 
to  obtain  the  contract  and  take  certain 
materials,  the  contractor  testified  to  the 
making  of  this  arrangement,  and  that  it 
was  agreed  that  he  should  confess  judg- 
ment in  fafvor  of  defendant  and  allow 
him  to  use  the  judgment  to  obtain  the 
materials.  Defendant  as  a  witness  de- 
nied the  agreement  to  pay  the  debt  to 
plaintiff.  Held,  that  the  record  entries 
showing  the  confession  of  judgment  and 
proceeding  thereunder  to  obtain  the  ma- 
terials, and  an  uncompleted  written  con- 
tract which  had  resulted  from  the  con- 
tractor's negotiations  for  the  construction 
of  the  building,  were  admissible  in  evi- 
dence. Moore  v.  First  Nat.  Bank,  139 
Ala.  595,  36  So.  777. 

Official  Report  Held  Res  Inter  Alios 
Acta. — In  an  action  by  a  surety  on  the 
bond  of  the  chief  clerk  in  the  Department 
of  Agriculture  against  the  commissioner 
for  breach  of  a  contract  to  reimburse  the 
surety  for  money  paid  on  the  bond,  in 
pursuance  of  a  liability  ascertained  by 
the  examiner  of  public  accounts,  the  ex- 
aminer's official  report,  made  subsequent 
to  the  agreement  for  reimbursement  was 
objectionable  as  res  inter  alios  acta,  there 


being  nothing  in  the  statutes  providing 
for  such  report  which  gives  it  effect  as  ev- 
idence. Culver  V.  Caldwell,  34  So.  13,  137 
Ala.  125. 

Admissions  as  to  Entries. — In  an  action 
by  a  surety  on  the  bond  of  the  chief  clerk 
in  the  department  of  agriculture  against 
the  commissioner  for  breach  of  a  con- 
tract to  reimburse  the  surety  for  money 
paid  on  the  bond,  in  pursuance  of  a  lia- 
bility ascertained  by  the  examiner  of 
public  accounts,  it  was  proper  to  admit 
the  examiner's  testimony  of  admissions 
made  by  the  commissioner  that  he  had 
caused  entries  to  be  made  in  the  depart- 
ment's book  showing  sales  of  fertilizer 
tax  tags  which  were  not  sold,  the  evi- 
dence bearing  on  the  issue  as  to  whether 
there  was  in  fact  an  indebtedness  of  the 
chief  clerk  to  the  state.  Culver  v.  Cald- 
well, 34  So.  13,  137  Ala.  125. 

§  249  (6)  Evidence  of  Value  -or  Price. 

Value  as  Affect  by  Delay  in  Perform- 
ance.— If  the  work  performed  is  of  less 
value  to  a  defendant,  when  completed, 
after  a  stipulated  time,  than  it  would  have 
been,  had  the  contract  been  performed 
with  punctuality,  it  is  competent  for  him 
to  reduce  the  recovery  by  showing  that 
fact.    Gazzam  v,  Kirby,  8  Port.  253. 

Market  Value. — In  an  action  for  breach 
of  a  contract  to  manufacture  machines, 
where  defendant  was  informed,  pending 
negotiations  for  the  contract,  that  many 
of  the  machines  were  for  sale  and  use  in 
another  state,  evidence  of  their  market 
value  in  that  state  is  admissible.  Alabama 
Iron-Works  v.  Hurley,  86  Ala.  217,  5  So. 
418. 

The  evidence  was  harmless  also,  where 
such  value  was  the  same  as  the  domestic 
market  value,  plus  cost  of  transportation. 
Alabama  Iron-'Works  r.  Hurley,  86  Ala. 
217,  5  So.  418. 

Cost  of  Work. — Where  a  contractor  for 
the  building  of  a  line  of  railroad  was  pre- 
vented by  the  other  party  from  complet- 
ing the  contract,  and  brought  suit  for  the 
profits  which  he  would  have  realized,  evi- 
dence of  what  it  cost  to  build  that  part 
of  the  line  completed  before  defendant's 
default  was  relevant  in  determining  the 
cost  of  the  unfinished  work;  the  nature 
of  the  labor  to  be  performed  being  essen- 
tially the  same  along  the  whole  line.  Ten- 


Digitized  by 


Google 


§§  249  (6)-253  (2) 


Contracts 


401 


nessee  &  C.  R.  Co.  v.  Danforth,  112  Ala. 
80,  20  So.  502. 
Cost  of  Completion  after  Breach. — In 

an  action  by  a  contractor  for  breach  of  a 
building  contract,  defendant  should  have 
been  permitted  to  prove  by  her  husband 
the  cost  of  completing  the  house  after 
taking  possession  thereof,  for  the  purpose 
of  showing  damages  alleged  to  have  been 
suffered  by  plaintiff's  breach  of  the  con- 
tract Smith  V,  Davis,  150  Ala.  106,  43 
So.  729. 

§  250. Weight  and  Sufficiency. 

In  an  action  for  failing  to  procure  in- 
surance on  a  house  which  was  afterwards 
burned,  a  judgment  for  plaintiff  will  not 
be  reversed  where  the  evidence  showed 
that  defendant,  who  had  negotiated  a 
loan  for  plaintiff,  had  received  the  pre- 
mium, and  promised  to  procure  the  insur- 
ance, and  defendant  testified  that  he 
merely  promised  to  forward  the  premium 
money  to  a  company  for  whose  security 
for  the  loan  the  policy  was  to  be  taken 
out,  and  that  he  had  done  so,  and  where 
no  charge  on  the  discrepancy  in  the  evi- 
dence was  requested.  Collier  v,  McCall, 
84  Ala.  190,  4  So.  367. 

S  251.   Trial 

§  85t. Questions  for  Jury. 

Where,  in  an  action  for  breach  of  a 
contract  of  sale,  the  seller  had  not  filed 
a  bond  required  by  the  contract  within 
a  reasonable  time,  an  instruction  that,  if 
the  bond  was  filed  within  such  time  as  to 
afford  the  buyer  all  the  protection  he  was 
entitled  to  under  the  contract,  plaintiff 
was  entitled  to  recover,  was  properly  re- 
fused as  submitting  a  question  of  law  to 
the  jury.  Equitable  Mfg.  Co.  v,  Howard, 
148  Ala.  664,  41  So.  628. 

PlaintifFs  evidence  showed  that  he  had 
furnished  K.  money  with  which  to  buy 
cattle,  which  money  was  to  be  repaid  out 
of  the  proceeds  of  their  sale,  and  that  K. 
owed  defendant,  who  attached  the  cattle; 
that,  after  the  levy  was  made,  the  three 
parties  met,  and  K.  sold  the  cattle  to  de- 
fendant with  the  agreement  that  they 
were  to  be  delivered  by  the  sheriff  to 
defendant,  who  should  sell  them,  and  pay 
K.'8  debt  to  plaintiff  out  of  the  proceeds; 
that,  after  the  agreement  was  made,  K. 
said  there  was  a  mortgage  on  some  of 
the  cattle,  which  was  true,  when  defendant 
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replied,  if  there  were  other  claims  against 
them,  he  would  have  no  more  to  do  with 
them,  but  he  afterwards  received  them 
from  the  sheriff,  and  sold  them  for  more 
than  plaintiff's  claim.  Defendant  testified 
to  substantially  the  same  facts,  and  there 
was  no  evidence  that  the  contract  was  re- 
scinded or  modified.  Held,  that  a  refusal 
to  charge  the  jury  to  find  for  plaintiff  if 
they  believed  the  evidence  was  reversible 
error.  Kenan  v,  Lindsay,  28  So.  570,  127 
Ala.  270. 

§  253.  — —  Instructions. 

§  258  (1)  In  General 

Applicability  to  Testimony.— Plaintiff, 
in  an  action  for  breach  of  contract  to 
manufacture  machines,  being  unable  to 
learn  that  defendant  would  violate  his 
contract  until  it  was  probably  too  late  to 
make  other  arrangements,  and  having 
made  diligent  effort  to  have  the  machines 
supplied  by  others,  as  shown  by  the  un- 
contradicted testimony,  instructions  seek- 
ing to  raise  the  question  of  his  duty  to 
make  such  effort  are  properly  refused. 
Alabama  Iron-Works  v.  Hurley,  86  Ala. 
217,  5  So.  418. 

Where  a  contract  for  grading  provides 
that  defendant  shall  be  credited  so  much 
for  earth  removed  by  its  steam  shovel, 
and  plaintiff  introduces  no  evidence  that 
the  credit  had  already  been  allowed,  it  is 
not  error  to  instruct  that  the  amount  of 
it  might  be  deducted  from  plaintiff's  re- 
covery. O'Brien  v,  Anniston  Pipe  Works, 
93   Ala.  582,  9   So.  415. 

Where,  in  an  action  for  building  ma- 
chines for  defendant  under  contract  of 
employment,  the  evidence  failed  to  show 
that  the  work  was  completed,  or  that  de- 
fendant accepted  the  same  in  its  un- 
finished state,  or  the  value  thereof,  an  in- 
struction authorizing  a  verdict  for  the 
reasonable  value  of  the  work,  if  defend- 
ant accepted  and  used  the  machines, 
though  the  work  was  not  done  according 
to  contract,  was  erroneous.  Union  Foun- 
dry &  Machine  Co.  r.  Lankford,  39  So. 
765,  145  Ala.  667. 

§  253  (2)    As  to  Making  or  Existence  of 
Contract. 

An  instruction,  in  an  action  on  a  con- 
tract, that  before  plaintiff  could  recover 
he  must  show  that  he  had  a  contract  with 
defendant,  and  if  the  contract  was  made 
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by  a  third  person,  personally  defendant 
was  not  liable,  though  it  used  the  prod- 
uct of  the  work  done  by  plaintiff  under 
the  contract,  was  properly  refused,  be- 
cause the  fact  stated  therein  was  not  in- 
consistent with  the  fact  that  defendant 
was  a  party  to  the  contract  Union 
Foundry  &  Machine  Co.  v.  Lankford,  39 
So.  765,  145  Ala.  667. 

There  being  evidence  that  the  bid  made 
by  plaintiff  was  accepted  by  defendant  and 
the  contract  awarded  with  defendant's  ap- 
proval, and  that  the  written  contract  was 
executed  by  defendant  before  it  was  left 
at  plaintiff's  office  by  defendant's  agent, 
and  that  the  only  factor  in  the  contract 
left  uncompleted  was  the  guaranty  bond, 
which  was  furnished  by  plaintiff  and  later 
refused  by  defendant's  agent,  because 
furnished  by  a  bonding  company  other 
than  that  represented  by  defendant's 
agent,  charges  predicating  a  finding  for 
defendant  solely  on  the  intent  of  defend- 
ant's agent — that  is,  if  he  left  the  contract 
at  such  office  that  plaintiff  might  examine 
it,  and  not  with  the  intent  of  making  it 
the  binding  contract  of  the  parties  from 
the  moment  it  was  left  there — were  prop- 
erly refused,  as  they  would  give  a  con- 
trolling effect  to  the  intention  only  of  such 
agent,  though  it  was  opposed  to  the  evi- 
dential effect  of  his  associated  acts  and 
facts.  Tutwiler  v.  Burns,  49  So.  455,  160 
Ala.  386. 

Implied  Obligation. — ^Where,  in  an  ac- 
tion for  boring  a  well,  the  evidence 
showed  that  after  plaintiff  had  bored 
ninety-five  feet  defendant  advised  him  to 
bore  in  another  place,  which  he  did  and 
procured  water,  and  for  which  well  de- 
fendant paid,  an  instruction  that  where, 
in  the  absence  of  an  express  contract, 
services  are  rendered  by  one  for  another, 
which  are  knowingly  accepted,  the  law 
presumes  an  obligation  to  pay  the  rea- 
sonable value  therefor,  was  proper. 
Mansfield  v.  Morgan,  140  Ala.  567,  37  So. 
393. 

§  %SS  (3)    As  to  CoQBideration. 

In  an  action  on  a  promise  made  by  de- 
fendant to  satisfy  a  third  person's  debt 
to  plaintiff  in  consideration  of  such  per- 
son's abandoning  negotiations  for  a  bjuild- 
ing  contract  so  as  to  permit  defendant  co 
obtain  the  same,  and  also  to  confess 
judgment  in  favor  of  defendant  so  as  to 


allow  him  to  obtain  thereunder  certain 
materials  procured  by  the  third  person 
for  the  building,  defendant  requested 
charges  that  if  the  jury  believed  that  the 
judgment  confessed  was  for  indebtedness 
which  defendant  claimed  to  be  due  him 
from  the  third  person,  and  did  not  in- 
clude anything  which  defendant  recog- 
nized to  be  the  third  person's  indebted- 
ness to  plaintiff,  then  defendant's  promise, 
if  the  confession  of  judgment  were  the 
only  consideration,  was  without  consid- 
eration; that  if  the  above  facts  were  true, 
and  defendant  afterward  acquired  the  ma- 
terials under  the  judgment  for  less  than 
the  amount  thereof,  plaintiff  would  have 
no  right,  by  reason  of  the  purchase,  to 
require  defendant  to  pay  the  third  per- 
son's debt  to  it;  and  that  if  the  debt  was 
originally  that  of  the  third  person,  and 
the  consideration  for  the  defendant's 
promise  to  pay  it  was  that  the  building 
contract  should  be  procured  for  plaintiff, 
or  the  third  person  induced  to  confess 
judgment  in  defendant's  favor,  plaintiff 
could  not  recover.  Held,  that  these  re- 
quests were  properly  refused,  because  pre- 
termitting a  consideration  of  whether  the 
third  person  actually  owed  defendant  the 
amount  for  which  judgment  was  con- 
fessed. Moore  v.  First  Nat.  Bank,  36  So. 
777,  139  Ala.  695. 

§  263  (4)  As  to  Validity  or  Legality. 

Illegal  Consideration.  —  A  contract, 
whether  in  form  a  settlement  on  a  mis- 
tress, or  a  promise  to  pay  money,  made 
upon  consideration  of  future  illicit  co- 
habitation between  the  parties,  is  void; 
and  although  the  law  may  presume,  where 
the  evidence  leaves  it  doubtful  whether 
the  consideration  was  past  or  future  co- 
habitation, that  the  former  was  the  real 
consideration;  yet,  where  it  is  shown  that 
**there  was  evidence  conducing  to  prove 
that  the  real  consideration  was  future 
illicit  intercourse,"  the  court  may  prop- 
erly refuse  a  charge  asserting  that  legal 
proposition,  although  "there  was  also  evi- 
dence tending  to  prove  that  there  had 
been  prior  illicit  intercourse  between 
them."     Walker  v.  Gregory,  36  Ala.  180. 

§  263  (6)    As  to  Modification  or  Rescis* 
sion  and  Abandonment 

The  oral  agreement  to  pay  the  20  per 
cent  reserve  for  the  work  done,  being  an 
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estimation  by  the  parties  themselves  of 
the  amount  to  be  paid,  dispensed  with  the 
stipulation  in  the  original  contract  for 
furnishing  estimates  of  the  engineer;  and 
instruction  that,  the  original  contract 
having  required  all  payments  made  there- 
under to  be  made  on  estimates  of  the  en- 
gineer if  plaintiffs  failed  to  furnish  such 
estimates,  and  unless  the  amount  due  was 
determined  by  the  engineer  before  com- 
mencement of  the  suit,  plaintiffs  could  not 
recover,  were  properly  refused.  Andrews 
V,  Tucker,  29  So.  34,  127  Ala.  602. 

Plaintiffs  contracted  with  defendants  to 
construct  a  railroad  bed  according  to  cer- 
tain specifications,  to  be  done  by  a  spec- 
ified time  if  weather  permitted,  defend- 
ants having  the  right  to  revoke  the  con- 
tract for  plaintiffs'  failure  to  comply  with 
its  stipulations,  and  relet  the  work.  The 
work  was  not  completed  within  the  time 
limited,  and  a  short  time  thereafter  plain- 
tiffs quit  work,  as  they  claimed,  at  defend- 
ants' request,  on  an  oral  agreement  to 
pay  them  the  reserve  of  20  per  cent  of 
the  original  price  retained  by  plaintiffs, 
a  part  of  which  was  afterwards  paid  as 
agreed,  and  for  the  balance  of  which  they 
sued.  Held  proper  to  refuse  instructions 
which  would  have  withdrawn  from  the 
jury  the  question  of  defendants'  liability 
on  the  contract  as  modified,  if  it  was 
modified,  or  on  a  quantum  meruit  by  rea- 
son of  an  acceptance  of  the  work,  if  there 
was  such  acceptance;  the  jury  being 
bound,  under  the  evidence,  to  consider 
such  questions.  Andrews  v.  Tucker,  29 
So.  34,   127  Ala.  602. 

As  to  Right  to  Terminate  Contract. — 
Where  a  contract  contained  no  stipula- 
tions concerning  mistakes,  a  request  to 
charge  that  in  a  contract  for  the  perform- 
ance of  personal  services  requiring  skill, 
care,  and  diligence,  though  the  person  em- 
ployed stipulates  that  he  will  make  good 
losses  caused  by  his  mistakes,  and  does 
make  reparation  for  all  mistakes  to  which 
his  attention  is  called,  such  mistakes  may 
justify  the  employer  in  terminating  the 
contract,  was  argumentative  and  mislead- 
ing. Basenberg  v,  Lawrence,  49  So.  771, 
160  Ala.  422. 

§  253  (6)    As  to  Performance  or  Breach 
in  General. 

Con^>ensation. — In  an  action  on  a  grad- 
ing contract,  providing  that  16  per  cent 


shall  be  retained  until  proof  is  made  of 
payment  or  securing  of  the  claims  of  sub- 
contractors, laborers,  and  materialmen,  a 
charge  that,  if  plaintiff  had  failed  to  prove 
payment  or  security  of  such  claims,  de- 
fendant should  recover,  was  properly  re- 
fused, since  such  failure  would  affect  only 
the  16  per  cent  reserved.  Hardaway- 
Wright  Co.  V,  Bradley  Bros.,  51  So.  21, 
163  Ala.  596. 

Recovery  Where  Entire  Contract  Par- 
tially Performed.— Where  there  is  evi- 
dence tending  to  show  that  a  contract  for 
service  was  entire,  and  had  been  but  par- 
tially performed,  a  charge  predicated  on 
that  hypothesis  that  the  party  by  whom 
the  service  was  to  have  been  rendered  is 
not  entitled  to  recover  can  not  be  refused 
on  the  ground  that  there  is  other  evidence 
conducing  to  show  a  waiver  of  full  per- 
formance.   Wolfe  V,  Parham,  18  Ala.  441. 

Recovery  Where  Contract  Abandoned. 
— ^Where  plaintiffs  had  not  fulfilled  a  log- 
ging contract  declaring  that  10  cents 
per  thousand  feet  should  be  retained  un- 
til full  completion  as  a  reserve  for  faith- 
ful performance,  a  charge  requiring  pay- 
ment of  the  reserve  fund  to  plaintiffs, 
though  the  jury  should  find  they  had 
wholly  abandoned  the  contract  without 
justification,  was  error.  Wager  Lumber 
Co.  V,  Sullivan  Logging  Co.,  24  So.  949, 
120  Ala.  558. 

A  requested  charge  that  defendant, 
who,  under  the  provisions  of  a  contract, 
had  retained  a  certain  sum  until  its  com- 
pletion by  plaintiffs,  was  authorized  to 
retain  the  amount  so  reserved,  if  plain- 
tiffs failed  to  perform,  and  were  not  "pre- 
vented from  so  doing  by  defendant,"  was 
properly  refused  as  misleading;  since  de- 
fendant might  have  "prevented"  plaintiffs 
from  completing  the  contract  in  the  sense 
the  jury  might  have  understood  that  word, 
and  yet  have  justified  them  in  abandoning 
it.  Wager  Lumber  Co.  v,  Sullivan  Log- 
ging Co.,  24  So.  949,  120  Ala.  558. 

Waiver  of  Performance. — In  an  action 
on  a  special  contract  for  the  erection  of  a 
building,  an  instruction  is  erroneous,  that 
plaintiff  could  not  recover  if  defendant 
took  possession  of  the  building,  un- 
finished, under  an  agreement  that  plain- 
tiff was  to  complete  it  in  accordance  with 
the  contract,  unless  he  did  finish  it,  where 
the  jury,  under  the  evidence,  could  have 
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inferred  there  was  an  acceptance  of  the 
house  by  defendant  as  and  for  a  full  com- 
pliance by  plaintiff  with  the  contract. 
Aarnes  v,  Windham,  34  So.  816,  137  Ala. 
513,  cited  in  note  in  16  L.  R.  A.,  N.  S., 
490. 

Where  defendant,  being  sued  on  ac- 
count, offered  to  set  off  a  balance  due 
him  for  building  a  house  for  plaintiff, 
which  house  was  not  entirely  according 
to  contract,  and  was  taken  possession  of 
by  plaintiff  before  finished,  but  there  was 
evidence  that  the  original  contract  had 
been  modified,  it  was  not  error  to  refuse 
to  instruct  that  defendant  could  not  set 
off  any  demand  under  the  original  con- 
tract unless  he  had  fully  complied  with 
its  terms.  De  Jarnette  v.  Cox,  29  So.  618, 
128  Ala.  518. 

Right  of  Other  Party  to  Complete  Con- 
tract.— ^Where  a  construction  contract  re- 
quired the  work  to  be  done  by  a  specified 
time,  "if  the  weather  permitted,"  and  there 
was  evidence  that  the  work  had  been  de- 
layed by  rains,  an  instruction  that  de- 
fendants had  the  right  to  place  other  par- 
ties at  work  on  that  part  of  the  road 
which  plaintiffs  had  contracted  to  grade, 
after  the  time  limited  for  the  completion, 
was  properly  refused,  as  it  requested  the 
jury  to  take  no  account  of  the  contract 
provision  for  delays  by  weather,  or  the 
evidence  tending  to  show  that  the  work 
was  in  fact  delayed  by  rain.  Andrews  v. 
Tucker,  29  So.  34.  127  Ala.  602. 

Cause  of  Defects  in  Performance. — 
Where  the  evidence  tends  to  show  that 
a  brick-kiln  was  worthless,  when  done, 
for  the  uses  intended,  but  it  is  in  dispute 
whether  such  worthlessness  was  due  to 
defects  in  the  plans  furnished  by  defend- 
ant, or  to  the  want  of  skill  of  plaintiff  in 
building  it,  an  instruction  is  properly  re- 
fused to  the  effect  that,  if  plaintiff  con- 
tracted to  build  the  kiln  in  a  first-class 
manner,  and  it  was  not  so  built  because 
of  his  lack  of  skill,  then  he  can  not  re- 
cover. Birmingham  Fire-Brick  Works  v. 
Allen,  86  Ala.  185,  5  So.  454. 

Excuse  for  D«lay. — In  a  contractor's 
action  to  enforce  a  materialman's  lien,  in 
which  the  owner  cross  complained  for  de- 
lay in  completing  the  building  under  a 
contract  making  the  contractor  liable  for 
delay  except  for  causes  beyond  his  con- 
trol, the  court  refused  a  requested  charge 


that  if  the  market  value  of  the  house  as 
constructed  and  the  extra  work  was  equal 
to  the  amount  already  paid  to  the  con- 
tractor, plus  the  damages  claimed,  and 
the  house  and  extra  work  were  accepted, 
the  jury  should  find  for  the  contractor 
for  the  amount  sued  for  and  interest 
thereon,  unless  they  found  that  there  was 
delay  after  the  date  provided  in  complet- 
ing and  turning  over  the  building  to  the 
owner,  and,  if  there  was  delay,  the  jury 
must  still  find  for  the  contractor,  unless 
it  was  wholly  due  to  his  fault  and  no  part 
thereof  was  due  to  the  owner's  fault 
Held,  that  the  requested  charge  was  prop- 
erly refused  as  misleading,  in  that  it  ex- 
cused the  contractor  for  the  delay  if  the 
owner  was  even  slightly  at  fault,  though 
the  contractor  could  have  obviated  the 
delay.  Fike  v,  Stratton,  174  Ala.  541,  56 
So.  929. 

§  253   (7)    As  to   Benefit  Derived  from 
Performance. 

Where,  in  an  action  to  recover  for  bor- 
ing a  well  under  a  contract  containing  no 
guaranty  to  furnish  water,  it  appeared 
that  plaintiff,  after  having  bored  ninety- 
five  feet,  was  advised  by  defendant  to 
bore  in  another  place,  which  he  did  and 
procured  a  well  furnishing  water,  which 
well  was  paid  for,  and  the  court  charged 
that  there  was  no  proof  that  defendant  re- 
ceived any  benefit  from  the  first  well,  an 
instruction  that  it  made  no  difference  as 
to  plaintiff's  right  to  recover  for  the  first 
well  whether  defendant  received  any 
benefit  from  it  or  not,  if  he  consented  ex- 
pressly or  impliedly  that  plaintiff  should 
bore  the  second  well,  was  proper.  Mans- 
field V.  Morgan,  37  So.  393,  140  Ala.  567. 

§  ftSS  (8)    As  to  Amount  of  Recovery  or 
Other  Rdief. 

Where  plaintiffs  sought  to  recover 
damages  other  than  profits  which  they 
would  have  made  but  for  defendant's  acts 
in  preventing  completion  of  a  contract,  a 
charge  requested  by  defendant,  limiting 
plaintiffs'  recovery  to  profits  only,  was 
properly  refused.  Wager  Lumber  Co.  v, 
Sullivan  Logging  Co.,  24  So.  949,  120  Ala. 
558. 

§  253  (9)    As  to  Extra  Work. 

In  an  action  by  a  subcontractor  for  ex- 
tra   work    performed    at    defendant's    re- 
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quest,  a  charge  that,  under  the  contract 
and  evidence  offered,  plaintiffs  were  re- 
quired to  do  the  work  which  they  claim 
is  extra  work  was  properly  refused,  since 


it  was  uncertain  as  to  what  contract  it 
referred  to.  Lafayette  Ry.  Co.  v.  Tucker, 
27  So.  447,  124  Ala.  514. 


Contract  of  Affreightment. 

See  the  titles  CARRIERS;  SHIPPING. 

Contracts  of  Hire. 

See  the  titles  BAIL;  MASTER  AND  SERVANT. 

Contradiction  of  Record. 

See  the  titles  APPEAL  AND  ERROR;  CRIMINAL  LAW;  JUDGMENT. 

Contradiction  of  Witness. 

See  the  title  WITNESSES. 

Contradiction  of  Writings. 

See  the  title  EVIDENCE. 

Contra  Forma  StatutL 

See  the  title  INDICTMENT  AND  INFORMATION. 
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CONTRIBUTION. 

Analysis, 
§  1.  Nature  and  Grounds  of  Obligation. 
§  2.  Common  Interest  or  Liability. 

§  3.  In  General. 

§  4.  Joint  Wrone^doers. 

§  5.  Payment  or  Discharge  of  Common  Liability, 
§  6.  Measure  of  Contribution. 
§  7.  Actions. 

§  7  (1)  Jurisdiction. 

§  7  (2)   Parties. 

Cross  References. 

As  to  contribution  between  joint  cohtraictors  in  general,  see  the  title  JOINT  AD- 
VENTURES. As  to  contribution  between  partners,  see  the  title  PARTNERSHIP. 
As  to  contribution  between  members  of  unincorporated  associations  and  companies, 
see  the  titles  ASSOCIATIONS;  JOINT-STOCK  COMPANIES.  As  to  contribu- 
tion between  cotenants,  se^  the  titles  JOJNT  TENANCY;  TENANCY  IN  COM- 
MON. As  to  contribution  between  owners  of  party  walls,  see  the  title  PARTY 
WALLS.  As  to  contribution  between  cosureties,  see  the  title  PRINCIPAL  AND 
SURETY. 


§  1.  Nature  and  Grounds  of  Obligation. 

The  right  to  contribution,  where  one 
person  discharges  more  than  his  just 
share  of  a  common  burden,  does  notarise 
from  contract,  but  has  its  foundation  in, 
and  is  controlled  by,  principles  of  equity 
and  natural  justice.  White  v.  Bank,  21 
Ala.  705;  Owen  v.  McGehee,  61  Ala.  440; 
Bezzell  v.  White,   13  Ala.  422,   423. 

§  a.   Common  Interest  or  Liability. 

§  3.  — *—  In  GeneraL 

"The  right  to  contribution,  being 
founded  in  natural  justice,  is  not  re- 
stricted to  any  special  relation,  but  ap- 
plies to  original  contractors,  or  any  other 
relation,  where  equity  between  the  par- 
ties is  equality  of  burden,  and  one  dis- 
charges more  than  his  share  of  the  com- 
mon obligation."  Bragg  v.  Patterson,  85 
Ala.  233,  4  So.  716,  717. 

When  parties  stand  in  equali  jure,  with 
reference  to  liabilities  arising  ex  con- 
tractu, equality  of  burden  is  equity;  but 
this  may  be  changed  by.  the  act  of  one 
party  superinducing  the  loss,  or  by  mu- 
tual contract  subsequently  entered  into. 
Crayton  v.  Johnson,  27  Ala.  503. 
§  4. Joint  Wrongdoers. 

"As  a  general  principle  of  the  common 
law  it  is  often  stated  that  indcnmity  or 
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contribution  will  not  be  enforced  as  be- 
tween joint  wrongdoers.  The  reason  un- 
derlying the  principle  is  that  courts  will 
not  lend  assistance  to  him  who  founds 
his  cause  of  action  on  an  immoral  or  il- 
legal act — *Ex  turpi  causa,  oritur  non 
actio.*  A  trespasser,  confessing  that  he 
has  injured  or  taken  the  property  of  an- 
other, is  not  entitled  to  the  assistance  of 
courts,  instituted  as  well  for  the  protec- 
tion of  property  as  for  the  protection  of 
persons,  to  recover  indemnity  or  con- 
tribution from  his  associates  in  the  tres- 
pass. The  principle  has  its  limitations 
and  exceptions,  and  must  be  applied  ac- 
cording to  its  true  sense  and  meaning. 
A  well  recognized  limitation  or  exception, 
observed  by  the  most  approved  text 
writers,  and  declared  in  well  considered 
judicial  decisions,  some  of  which  were 
referred  to  when  this  case  was  formerly 
before  the  court,  is  that,  if  there  is  not 
a  known,  meditated  wrong;  if  the  parties 
act  bona  fide,  under  the  supposition  of 
the  entire  innocence  and  propriety  of  the 
act — there  is  not  room  or  reason  for  the 
application  of  the  principle.  Story,  Ag. 
§  339;  Story,  Partn.,  §  220;  Cooley,  Torts, 
147;  Pol.  Torts,  171;  Bish.  Cont.,  §  216;  4 
Am.  &  Eng.  Enc.  Law.  13.  And  this 
limitation  or  exception  prevails  whether 
it  is  indemnity  or  contribution  which  is 
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sought.  There  can  be  no  distinction 
drawn  between  the  one  and  the  other.  In- 
demnity springs  from  contract,  express 
or  implied,  and  in  a  general  way  may  be 
defined  as  the  obligation  or  duty  resting 
on  one  person  to  make  good  any  loss  or 
damage  another  has  incurred  while  act- 
ing at  his  request  or  for  his  benefit.  Con- 
tribution, it  is  true,  is  not  contractual;  it 
is  an  equity  founded  in  acknowledged 
principles  of  natural  justice.  Whenever 
idemnity  is  free  from  the  taint  of  ille- 
gality in  tlie  absence  of  contract,  under 
a  corresponding  state  of  facts,  the  equity 
of  contribution  may  arise;  the  taint  of 
illegality  can  not  be  imputed."  Vandiver 
V.  Pollak,  107  Ala.  547,  19  So.  180.  185. 

If  joint  tort  feasors  in  doing  the  act  do 
what  is  apparently  lawful,  honestly  be- 
lieving they  are  pursuing  a  lawful  course, 
and  the  wrong  inflicted  upon  another 
arises  out  of  their  conduct  by  construc- 
tion or  inference  of  law,  and  is  not  the 
foreseen  result  of  the  wrongful  act,  the 
law  will  allow  contribution  between  them. 
Vandiver  v.  Pollak,  97  Ala.  12  So.  473. 

The  rule  that  contribution  or  indemnity 
will  not  be  enforced  between  wrong- 
doers does  not  apply  to  any  case  where 
the  act  of  the  agent  was  not  manifestly 
illegal  in  itself,  and  was  done  in  the  bona 
fide  execution  of  his  agency,  and  without 
knowledge,  either  actual  or  implied,  that 
it  was  illegal.  Moore  v,  Appleton,  26 
Ala.  633.  See  the  title  PRINCIPAL 
AND  AGENT. 

Wrongful  Attachment— Joint  Liability. 
— ^Where  two  creditors  acting  together 
attach  and  sell  goods  sold  by  their  debtor 
to  a  third  person,  honestly  believing  that 
the  sale  is  fraudulent  and  void,  one  of 
them,  after  paying  a  judgment  recovered 
against  him  by  the  debtor's  vendee  for 
wrongful  seizure  and  sale  of  the  goods, 
may  enforce  contribution  from  the  other. 
Vandiver  v.  Pollak,  97  Ala.  467,  12  So.  473. 

To  entitle  one  of  several  attaching  cred- 
itors, who  has  satisfied  their  common  lia- 
bility to  the  owner  of  the  property  levied 
on,  to  contribution  from  others,  he  is  re- 
quired to  exercise  due  diligence  in  the  en- 
forcement of  the  title  to  the  property  at- 
tached, in  order  that  it  may  be  available 
for  the  discharge  of  their  common  liabil- 
ity. Vandiver  v.  Pollak,  107  Ala.  547,  19 
So.    180. 


In  an  action  for  contribution  by  one  of 
several  attaching  creditors  against  the 
others  it  appeared  that  said  creditors,  act- 
ing without  concert,  in  good  faith,  sever- 
ally, but  on  the  same  day,  attached  prop- 
erty which  they  had  sufficient  cause  to  be- 
lieve had  been  fraudulently  disposed  of  by 
their  common  debtor,  and,  on  indemnify- 
ing the  sheriff,  sold  said  property,  and 
from  the  proceeds  thereof  satisfied  their 
respective  demands;  and  that,  on  the  re- 
covery of  damages  for  the  wrongful  sei- 
zure and  sale  of  said  property  in  an  action 
by  the  purchaser  from  such  debtor  against 
one  of  said  creditors  on  his  indemnifying 
bond,  such  creditor  was  compelled  to  sat- 
isfy said  damages.  Held,  that  said  cred- 
itor was  entitled  to  contribution  from  the 
others  participating  in  the  benefits  accru- 
ing from  such  attachment  proceedings. 
Vandiver  v.  Pollak,  107  Ala.  547,  19  So. 
180,     , 

§  5.  Pajrment  or   Discharge  of  Common 
Liability. 
■  See    post,    "Measure    of    Contribution," 
§  6. 
§  6.  Measure  of  Contribution. 

Wherever  persons  stand  in  such  rela- 
tion to  a  common  burden,  that  contribu- 
tion between  them  will  be  compelled,  nei- 
then  can  speculate  on  the  common  liabil- 
ity, and  whatever  benefits  or  advantages 
are  acquired  by  one  in  dealings  with  the 
common  creditor,  enure  equally  to  the 
benefit  of  all.  Owen  v.  McGehee,  61  Ala. 
440. 

The  satisfaction  of  a  judgment  for  dam- 
ages on  the  indemnifying  bond  of  one 
of  several  attaching  creditors  inures  to  the 
benefit  of  all,  and,  in  a  suit  for  contribu- 
tion, is  to  be  accepted  as  the  measure  of 
the  common  liability.  Vandiver  v,  Pollak, 
107  Ala.  547,  19  So.  180. 
§  7.  Actions. 
§  7  (1)  Jurisdiction. 

The  jurisdiction  of  a  court  of  chancery 
is  concurrent  with  a  court  of  law  in  mat- 
ters of  contribution.  Thomas  v,  Hearn, 
2  Port.  262. 

The  right  to  sue  in  chancery  for  con- 
tribution was  an  established  head  of  chan- 
cery jurisdiction  in  the  time  of  Queen 
Elizabeth,  on  the  plain  principles  of  natu- 
ral justice.     Couch  v,  Terry,  12  Ala.  225. 

Enjoining  Action  for  Contribution. — A 
party  can  not  come  into  equity  to  enjoin 
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an  action  at  law  for  contribution,  when 
his  bill  shows  that  he  has  a  plain,  ade- 
quate, and  complete  remedy  at  law,  and  he 
does  not  ask  a  discovery.  Crayton  v. 
Johnson,  27  Ala.  503. 

§  7  (a)  Parties. 

Where  several  judgments  are  rendered 
against  different  parties  for  the  same  debt, 
the  satisfaction  of  one  will  operate  to  dis- 
charge the  others,  except  as  to  the  costs; 
and,  if  one  of  the  defendants  has  a  claim 
on   the   others  for  contribution,  he  must 


assert  it  by  suit  in  his  own  name.    Aber- 
crombie  v.  Conner,  10  Ala.  293. 

Creditors  levying  attachments  subse- 
quently to  that  under  which  the  property 
was  sold  are  not  necessary  parties  to  a 
bill  for  contribution  against  those  who 
participated  in  the  benefits  of  the  prior 
attachment,  where  the  same  was  found  to 
be  wrongful,  and  the  creditor  seeking  con- 
tribution and  made  satisfaction  for  the  re- 
sulting damages.  Vandiver  r.  Pollak,  107 
Ala.  547,  19  So.  180. 


Contributory  Negligence. 

See  the  title  NEGLIGENCE,  and  references  there  given. 

Controversy. 

See  the  titles  APPEAL  AND  ERROR;  COURTS.  As  to  amount  in  controversy, 
see  the  titles  COSTS;  JURY.  As  to  jurisdictional  amount,  see  the  titles  APPEAL 
AND  ERROR;  COURTS;  CRIMINAL  LAW.  As  submission  of  controversy,  see 
the  title  SUBMISSION  OF  CONTROVERSY. 


Convention. 

See  the  title  ELECTIONS.     As  to  convention  of  creditors,  see  the  titles  CRED- 
ITORS' SUIT;  FRAUDULENT  CONVEYANCES. 


Conventional  Community. 

See  the  title  HUSBAND  AND  WIFE. 

Conversation  in  Evidence. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE. 
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§     1.  Nature  and  Grounds  of  Doctrine. 
§     2.  Realty  into  Personalty  in  General. 
§    3.  Sale  of  Land  under  Order  of  Court. 

§    4.  In  General. 

§     5.  Conveyances  and  Contracts. 

§    6.  In  General. 

§     7.  Time  of  Conversion. 

§     8.  Directions  in  Will. 

§    9.  In  General. 

§  9  (1)  In  General. 

§  9  (2)   Sale  for  Purpose  of  Distribution. 

§  9  (3)  Void  or  Lapsed  Bequests  and  Failure  of  Purpose  of  Con- 
version. 

§  10.  Extent  of  Conversion. 

§  n.  Time  of  Conversion. 

§  11   (1)  In  General. 
§  11   (2)  Upon  Death  of  Testator. 
Operation  and  Effect. 
Reconversion. 
13  (1)  In  General. 
13  (2)  Election  of  Beneficiary. 
§  13  (3)   Mode  and  Sufficiency  of  Election. 

Cross  References, 

As  to  wrongful  conversion  of  personal  property,   see  the  title  TROVER  AND 
CONVERSION. 


§  12. 
§  13. 

§ 
§ 


§  1.  Nature  and  Grounds  of  Doctrine. 

"Conversion  has  been  briefly  and  ac- 
curately defined  as  *that  change  in  the  na- 
ture of  property  by  which,  for  certain 
purposes,  real  estate  is  considered  as  per- 
sonal, and  personal  estate  as  real,  and 
transmissible  and  descendible  as  such.* " 
Allen  V,  Watts,  98  Ala.  384,  11  So.  646. 

"The  doctrine  of  conversion  is  an  ap- 
plication of  the  maxim  that  equity  regards 
that  as  done  which  ought  to  be  done.  The 
purpose  at  the  foundation  of  the  doctrine 
is  to  give  effect  to  the  intention  disclosed 
in  the  will,  deed,  or  contract,  as  the  case 
may  be.  If  from  the  terms  of  the  provi- 
sion in  question  an  intention  is  manifested 
that  the  original  form  of  the  property 
shall  be  changed,  and  that  the  beneficiary 
is  to  have  the  property  in  another  form, 
equity  proceeds  upon  the  theory  that  the 
change  has  already  been  made,  and  con- 


siders the  beneficiary  as  entitled  from  the 
beginning  to  that  kind  of  property  which 
will  remain  when  the  change  shall  have 
been  actually  made."  Allen  v.  Watts,  98 
Ala.  384,  11  So.  646. 

Where  a  testatrix,  during  life,  directed 
her  agent  to  invest  the  proceeds  of  cer- 
tain real  estate  in  Alabama  state  bonds^ 
and  such  proceeds  came  to  his  hands  be- 
fore, but  he  failed  to  invest  them  until 
after,  her  death,  while  executor,  such 
bonds  will  not  pass  to  a  beneficiary  of  the 
will  under  a  bequest  of  "whatever  Ala- 
bama state  bonds  I  may  have  remaining 
at  the  time  of  my  death,  now  amounting 
to  seven  in  number,  of  one  thousand  dol- 
lars each,"  on  the  ground  that  the  direc- 
tion of  the  testatrix  to  the  agent  created 
an  equitable  conversion  of  such  funds  iiito 
said  bonds.  Bromberg  v.  Bates,  20  So. 
786,  112  Ala.  363. 
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When  to  Be  Invoked.— "The  equitable 
doctrine  of  conversion  is  to  be  invoked 
merely  to  determine  the  character  of  the 
interest  in  that  estate  in  the  land  which 
is  to  be  converted."  Allen  v.  Watts,  98 
Ala.  384,  11  So.  646,  648. 

§  2.  Realty  into  Personalty  in  General. 

"It  is  a  well  recognized  principle  of 
equity  jurisprudence,  that  the  court  of 
chancery  will  consider  land,  directed  to  be 
sold  and  converted  into  money,  as 
money."  High  v.  Worley,  33  Ala.  196, 198. 
See  post,  "In  General,**  §  6. 

§  3.  Sale  of  Land  under  Order  of  Court. 

§  4. In  General. 

Where  land  subject  to  assignment  of 
homestead  and  dower  is  sold  for  division, 
the  proceeds  of  the  sale  will  be  treated  as 
land.  Upshaw  v.  Upshaw  (Ala.),  60  So. 
804.  See  also,  Williamson  v.  Mason.  23 
Ala.  488;  Chaney  v,  Chaney,  38  Ala.  35; 
McLeod  V.  McLeod,  169  Ala.  654,  53  So. 
834. 

§  6.  Conveyances  and  Contracts. 
§  6. In  GeneraL 

"In  the  view  of  courts  of  law,  contracts 
respecting  lands,  or  other  things  of  which 
a  specific  execution  will  be  decreed  in 
equity,  are  considered  as  simple  executory 
agreements,  and  as  not  attaching  to  the 
property  in  any  manner,  as  an  incident, 
or  as  a  present  or  future  charge.  But 
courts  of  equity  regard  them  in  a  very 
different  light.  They  treat  them,  for 
most  purposes,  precisely  as  if  they  had 
been  specifically  executed."  Mastersont^. 
Pullen,  62  Ala.  145,  152. 

In  case  of  the  death  of  a  vendee  be- 
fore conveyance,  his  interest  in  the  land 
is  to  be  considered  as  real  estate,  and  will 
descend  to  his  heir.  Flomerfelt  v.  Siglin, 
155  Ala.  633,  47  So.  106. 

A  vendor's  interest  in  real  estate  is  con- 
verted by  the  contract  of  sale  from  realty 
into  personalty.  Flomerfelt  v,  Siglin,  155 
Ala.  633,  47  So.  106.  See,  also,  Wimbish 
V.  Montgomery,  etc.,  Loan  Ass*n,  69  Ala. 
575. 

The  legal  title  to  land  sold  by  the 
vendor,  who  took  notes  and  gave  bond  to 
convey  title  upon  full  payment,  passes  on 
his  death  to  his  heirs,  but  they  hold  it 
only  in  trust  for  the  vendee,  if  he  has  paid 
the  purchase  money,  or,  if  not,  that  the 


vendor's  lien  may  be  made  available 
against  it;  and  they  can  not  convey  it  to 
any  one  having  actual  or  constructive  no- 
tice of  the  executory  agreement  of  sale, 
so  as  to  cut  oflf  the  vendee's  equity,  or 
that  of  the  vendor's  administrator,  to  a 
specific  performance;  and  the  notes  for 
the  purchase  money  pass  to  the  personal 
representative,  and  not  to  the  heirs,  and 
he  holds  them  in  trust  primarily  for  cred- 
itors, and  next  for  the  distributees  of  the 
estate.  In  equity  such  a  transaction  is  an 
equitable  conversion  of  the  land  into  per- 
sonal property,  and  intercepts  the  descent 
to  the  heirs.  Masterson  v,  Pullen,  62  Ala. 
145.  See,  also.  Hopper  v,  Steele,  18  Ala. 
828. 

While  a  contract  for  the  sale  of  real  es- 
tate, in  order  to  operate  as  an  equitable 
conversion,  must  be  an  enforceable  one 
at  the  death  of  either  party  thereto,  such 
enforceability  refers  to  the  validity  of  the 
contract,  and  not  to  events  in  the  nature 
of  conditions,  which  may  not  have  been 
performed  because  performance  is  not 
due  at  the  time  of  the  decease;  it  being 
sufficient  that  the  conditions  can  be  per- 
formed by  the  decedent's  personal  repre- 
sentative. Flomerfelt  v.  Siglin,  155  Ala. 
633,  47  So.   106. 

§  7. Time  of  Conversion. 

Parties  owning  land  in  severalty  and  in 
common  contracted  that  they  should  be- 
come equal  owners  of  all  the  land,  sub- 
ject to  a  charge  thereon,  in  favor  of  de- 
cedent, of  not  less  than  $15,000  in  any 
event,  but  more  in  case  the  property 
should  sell  for  $40,000  or  over,  and  ex- 
pressly declared  that  the  parties  should 
be  "equally  interested"  in  the  property, 
subject  to  a  prior  payment  out  of  the  pro- 
ceeds of  such  charge  to  decedent.  The 
contract  also  provided  that  both  parties 
should  endeavor  to  sell  the  property  as 
soon  as  possible  at  the  most  advantage- 
ous price,  provided  that  neither  should 
authorize  or  consent  to  a  sale  at  a  price 
less  than  $45,000  without  the  written  con- 
sent of  the  other,  and  for  the  execution 
of  conveyances  from  one  to  the  other 
conveying  a  one-half  undivided  interest 
in  and  to  the  property.  Held,  that  a  sale 
under  the  mutual  consent  clauses  of  the 
contract  was  not  a  condition  precedent  to 
an  equitable  conversion  of  the  land  into 
personal  property,  which  was  affected  by 
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the  contract  itself.     Flomerfelf  v,  Siglin, 
J55  Ala.  633,  47  So.  106. 

§  8.  Directions  in  WiU. 

§  9. In  General. 

§  9  (1)  In  General 

"It  is  so  well  established  as  to  be  at  this 
time  beyond  controversy  that  an  estate 
will  be  considered  as  of  that  kind  of  prop- 
erty into  which  it  is  directed  to  be  con- 
vcftted;  that  is,  a  direction  in  a  will  to  con- 
vert realty  into  money  operates  as  an 
equitable  conversion,  and  the  realty  is 
thereafter  to  be  deemed  personalty  in 
equity;  and  money  directed  to  be  con- 
verted into  land  is,  in  equity,  considered 
as  such  for  all  intents  and  purposes, 
and  passes,  therefore,  by  devise,  and  de- 
scends to  the  heir."  Allen  v.  Watts,  98 
Ala.  384,  11  So.  646. 

§  9  (2)  Sale  for  Purpose  of  Distribution. 

"A  testamentary  gift  of  money,  which 
is  to  be  realized  from  the  sale  of  land,  is 
throughout  a  legacy  of  money,  because 
it  was  the  intention  of  the  testator  to  give 
money,  and  not  land.  It  is  by  indulging 
the  assumption  that  the  original  form 
of  the  property  has  already  been  changed, 
when  there  has  been  no  change  in  fact, 
that  the  transaction  can  be  considered  as 
one  entirely  in  reference  to  that  kind  of 
property  which  the  beneficiary  is  to  re- 
ceive. Equity  gives  to  the  act  of  the  tes- 
tator in  setting  apart  the  land  and  di- 
recting it  to  be  converted  into  money  the 
effect  of  stamping  upon  it  the  qualities 
of  money,  so  that  the  interest  in  it  of 
the  person  to  whom  the  money  is  to  be 
paid  will  accrue  to  him  as  an  interest  in 
money,  and  may  pass  as  money,  though 
the  land  has  not  been  actually  converted 
into  money.  In  other  words,  the  land  is 
considered  as  money  so  far  as  this  is 
necessary  to  give  effect  to  the  provision 
as  a  legacy  of  money,  and  to  treat  the  in- 
terest of  the  legatee  as  altogether  an  in- 
terest in  money."  Allen  v.  Watts,  98  Ala. 
384,  11  So.  646,  647. 

Where  lands  are  devised  to  the  testa- 
tor's widow  for  life,  and  are  directed  to 
be  sold  upon  his  death,  the  interest  of 
the  remainderman,  whether  held  under 
the  will  or  under  the  statute  of  descent 
and  distribution,  is  personal  property, 
and  is  not  affected  by  the  possession  of 


the  tenant  for  life.  Hemphill  v.  Moody, 
64  Ala.  468. 

Where  real  estate  is  devised  to  testa- 
tor's wife  for  life,  with  directions  that  it 
shall  be  sold  upon  her  death,  and  the  pro- 
ceeds distributed  among  the  children, 
there  is  an  equitable  conversion  of  the 
real  estate  into  personalty.  Allen  v. 
Watts,  08  Ala.  384,  11.  So.  646,  cited  in 
note  in  20  L.  R.  A.,  N.  S.,  66,  70. 

A  provision  in  a  will  directing  that 
the  testator's  real  estate  be  sold  and  con- 
verted into  money  when  his  youngest 
child  came  of  age,  or  married,  created  an 
equitable  conversion  of  the  realty  into 
personalty,  though  not  to  take  eflfect  till 
the  realty  can  be  sold.  Massey  v,  Moda- 
well,  73  Ala.  421,  cited  in  note  in  20  L.  R. 
A.,  N.  S.,  66. 

§  9     (3)  Void  or    Lapsed  Bequests    and 
Failure  of  Purpose  of  Conversion. 

Where  a  testator  died  leaving  three 
children,  and  the  will  provided  that  land 
of  testator  should  be  sold,  thus  causing 
an  equitable  conversion  of  land  into 
money,  and  prior  to  the  distribution  one 
of  the  children  died  intestate  and  with- 
out issue,  he  never  having  married,  this 
is  not  a  set  of  facts  in  which  an  equitable 
title  to  the  entire  estate  would  pass  to 
the  next  of  kin,  for  it  does  not  operate 
to  work  a  failure  of  the  conversion,  but 
title  would  pass  to  the  child's  administra- 
tor.  Hight  V.  Worley,  33  Ala.  196.  See, 
also,  Vanderveer  v.  Alston,  16  Ala.  494. 

§  10. Extent  of  Conversion. 

When  land  is  directed  to  be  sold  and 
converted  into  money,  it  is  not  neces- 
sarily the  whole  estate  in  the  land  that 
is  in  equity  to  be  treated  as  money.  The 
fiction  of  a  conversion  is  to  be  indulged 
only  so  far  as  this  is  necessary  to  give 
effect  to  the  intention  of  the  testator  to 
make  the  gift  one  of  money.  If  only 
a  remainder  in  land  after  a  particular 
estate  is  to  be  sold  and  converted  into 
money,  it  is  only  upon  such  remainder 
that  the  character  of  personal  property 
is  stamped.  Allen  v.  Watts,  98  Ala.  384, 
11  So.  646,  648. 

"If  the  testator  is  the  owner  in  fee  of 
the  land,  he  may  carve  out  any  interest 
or  estate  he  pleases,  and  direct  that  alone 
to  be  sold,  and  the  proceeds  applied  on  a 
legacy.     As  to  the  remaining  interest  or 
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estate  in  the  land,  to  which  the  testator 
does  not  undertake  to  impart  the 
qualities  of  money,  the  land  continues 
land,  with  all  the  incidents  which  attach 
to  such  estate  at  law."  Allen  v.  Watts, 
98  Ala.  384,  11  So.  646,  649. 


§  11. 


Time  of  Conversion. 


f  11  (1)  In  General. 

Where  a  will  directs  a  sale  of  land  at 
the  termination  of  the  particular  estate, 
it  converts  it,  at  that  time,  into  money. 
This  principle  rests  on  the  doctrine  of 
intention.  "It  is  presumed  that  the  par- 
ties, in  directing  money  to  be  invested  in 
land,  or  land  to  be  turned  into  money, 
intend  that  the  property  shall  assume  the 
very  character  of  the  property  into  which 
it  is  to  be  converted,  whatever  may  be 
the  manner  in  which  that  direction  is 
given."  Hemphill  v.  Moody,  64  Ala.  468, 
477. 

*'As  it  is  the  command  of  the  testator 
which  works  the  conversion,  the  land 
becomes  money,  in  the  view  of  equity, 
when  the  provision  for  the  appropriation 
of  the  proceeds  of  its  sale  is  made.  It 
is  not  the  actual  appropriation  of  the 
proceeding  of  the  sale,  but  the  direction 
or  provision  that  such  appropriation  shall 
be  made,  that  supports  the  fiction  of^ 
conversion.  When  the  fact  that  the  land 
must  be  sold,  and  the  proceeds  of  its  sale 
paid  to  the  beneficiary,  is  definitely  and 
finally  settled,  equity  regards  the  change 
in  the  form  of  the  property  as  already 
consummated."  Allen  v.  Watts,  98  Ala. 
384,  11  So.  646,  647.  See,  also.  High  v. 
Worley,  33  Ala.  196. 

§  11  (2)  Upon  Death  of  Testator. 

"It  is  fully  recognized  by  the  authori- 
ties that  equity  does  not  regard  the  con- 
version as  taking  eflfect  from  the  date  of 
the  testator's  death,  unless  there  is  an  im- 
perative and  unequivocal  direction,  ex- 
press or  clearly  implied,  to  sell  and  con- 
vert, so  that  a  sale  is  inevitable  to  carry 
out  the  will.  If  the  sale  is  or  is  not  to  take 
place,  as  a  particular  event  may  or  may 
not  happen,  or  is  made  to  depend  upon  the 
will  or  discretion  of  the  executor  or  trus- 
tee, the  conversion  will  not  be  consum- 
mated in  law  until  the  prescribed  event 
happens,  or  until  the  executor  or  trustee 
exercises  the  power  to  sell,  as  the  case 
may  be;  as,  in  such  case,  the  conversion 


in  fact  does  not  necessarily  result  from 
the  execution  of  the  command  of  the  tes- 
tator, but  is  dependent  upon  the  happen- 
ing of  the  prescribed  event,  or  the  exercise 
by  the  executor  or  trustee  of  the  power 
vested  in  him  to  change  the  form  of  the 
property.  There  is  no  notional  conver- 
sion until  it  is  settled  that  the  original 
form  of  the  property  shall  be  changed.  If 
the  testator  does  not  himself  settle  that 
fact,  but  leaves  it  to  be  settled  in  the  fu- 
ture, in  a  manner  prescribed  by  him,  there 
is  no  room  for  the  operation  of  the  fiction 
of  a  conversion  until  the  direction  the 
property  is  to  take  is  fixed.  Equity  does 
not  consider  a  thing  as  done  until  it  is 
determined  that  it  ought  to  be  done."  Al- 
len V,  Watts,  98  Ala.  384,  11  So.  646,  649. 

"That  interest  or  estate  in  the  land 
which  the  will  requires  absolutely  and 
without  contingency  shall  be  sold  and 
converted  into  money,  which  is  to  be  paid 
to  certain  beneficiaries,  is,  for  the  pur- 
poses of  that  provision,  to  be  considered 
as  money  from  the  date  of  the  testator's 
death.  It  is  as  if  the  testator  had  taken 
that  interest  or  estate  in  the  land  within 
his  grasp,  and  transformed  it  under  his 
own  hand  into  another  kind  of  property. 
It  is  none  the  less  a  gift  of  personal  prop- 
erty from  the  beginning  because  there  is 
a  postponement  of  the  time  when  the  leg- 
atees can  come  into  the  enjoyment  of  the 
legacies.  A  contingency  as  to  the  time 
when  the  actual  change  in  the  form  of  the 
property  shall  take  place  does  not  lessen 
the  eflfect  of  the  act  of  the  testator  in 
making  the  land  money  by  directing  the 
appropriation  of  the  proceeds  of  its  sale 
to  the  satisfaction  of  a  gift  of  money." 
Allen  V.  Watts,  98  Ala.  384,  11  So.  646,  649. 

It  is  no  exception  to  the  rule  that  land 
directed  to  be  sold  and  turned  into  money 
is  considered  as  money  from  the  death  of 
the  testator,  because  the  period  of  sale  is 
remote,  and  the  actual  conversion  can  not 
be  made  till  the  time  arrives.  High  v, 
Worley,  33  Ala.  196,  cited  in  note  in  20  L. 
R.  A.,  N.  S.,  70. 

§  12.  Operation  and  Effect 

A  conversion  of  real  estate,  authorized 
by  a  will  for  the  purpose  of  division,  does 
not  make  it  personalty,  so  far  as  concerns 
its  liability  for  debts  of  the  estate.  Tay- 
lor r.  Crook,  34  So.  905,  136  Ala.  354.  See, 
also,  Johnson  v,  Holifield,  82  Ala.  123,  2 
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So.  753;  Moore  v,  Campbell,  102  Ala.  445, 
14  So.  780. 

Testator  gave  his  real  estate  to  his  wife 
during  her  life,  and  directed  that  at  her 
death  the  same  be  sold,  and  the  proceeds 
divided  among  his  children.  Held,  under 
Code  1886,  §  1951,  providing  that  all  per- 
sons over  18  years  of  age  may  dispose  of 
their  personal  property  by  will,  any  one 
of  the  children  over  such  age  could  be- 
queath his  interest,  although  his  will  was 
made  before  the  mother's  death,  since  the 
direction  in  the  will  operated  as  an  equi- 
table conversion.  Allen  v.  Watts,  98  Ala. 
384,  11  So.  646. 

§  13.  Reconversion. 

§  13  (1)  In  General 

Where  a  testator  directs  all  his  real  es- 
tate to  be  sold,  and  all  his  slaves  to  be 
emancipated,  and  the  widow  dissents  from 
the  will,  she  can  not  claim  to  have  the  land 
considered  money  in  the  allotment  of  her 
distributive  share  of  the  personalty,  so 
that  the  provisions  of  the  will  respecting 
the  emancipation  of  the  slaves  may  be 
carried  into  effect.  McReynolds  v.  Jones, 
30  Ala.  101,  cited  in  note  in  22  L.  R.  A., 
N.  S.,  285. 

§  13  (2)  Election  of  Beneficiary. 

"The    land    being    by    the    will    trans- 


muted into  personalty,  it  so  remains,  un- 
less it  has  been  reconverted  into  realty. 
Such  a  reconversion  is  susceptible  of 
production  by  the  election  of  the  bene- 
ficiaries. The  rule,  which  permits  the 
reconversion  by  the  election  of  the  par- 
ties interested,  is  founded  in  the  fitness 
and  equity  of  permitting  them  to  con- 
sult their  own  interests,  according  to  the 
dictates  of  their  own  judgments,  and  in 
the  utter  folly  of  compelling  them  to  ac- 
complish the  same  object  by  purchasing 
in  at  the  sale."  High  v.  Worley,  33  Ala. 
196,  198. 

"The  election  can  not  be  made  a  part 
of  the  several  persons  interested.  It 
must  be  made  by  all.  The  direction  to 
sell  the  land  gives  to  each  a  right  to 
have  it  sold,  and  takes  away  from  each 
one  the  separate  right  to  reconvert  his 
single  share,  and  thus  have  the  sale  of  a 
fraction."  High  v.  Worley,  33  Ala.  196, 
199. 

§  13  (3)  Mode  and  Sufficiency  of  Election. 

If  all  the  persons  interested  in  the  pro- 
ceeds of  the  sale  directed  by  the  will  have 
not  elected  to  make  the  change  back 
from  the  money,  into  which  there  is  an 
equitable  conversion,  to  its  original  con- 
dition of  land,  it  is  money  still,  and  not 
land.     High  v,  Worley,  33  Ala.  196,  199. 


Conviction. 

See  the  title  CRIMINAL  LAW. 


Digitized  by 


Google 


CONVICTS. 


Analysis. 
§  1.  Custody,  Control,  and  Support. 
§    2.  Crimes. 

§    3.  Power  to  Regulate  Labor. 
§    4.  Statutory  Provisions  for  Hiring  Labor. 
§     5.  Contracts  by  Convicts  to  Labor. 
§     6.  Contracts  by  Public  Authorities  for  Labor. 

§ 

§ 


§ 
§    7. 
§    8. 
§    9. 


6  (1)  In  General. 

6  (2)   Power  to  Lease  Convicts  for  Labor. 

6  (3)  Powers  and  Duties  of  Public  Officers  in  Making  Con- 
tract. 

6  (4)  Validity  of  Contract  or  Sentence  of  Court. 

6  (5)  Rights,  Powers,  and  Duties  of  Contractors. 

6  (6)  Power  to  Annul  Contract. 
6  (7)  Action  on  Contract. 
6  (8)  Construction  of  Contract. 
6  (9)  Right  of  Convict  to  Discharge. 
Convict  Bonds. 

Custody  and  Liability  for  Escape  of  Convict  Laborer. 
Disposition  of  Products  of  Convict  Labor. 


Cross  References. 

As  to  right  to  discharge  of  a  person  sentenced  to  "hard  labor"  when  confined  in 
prison,  see  the  titles  CRIMINAL  LAW;  ESCAPE.  As  to  arrest  of  escaped  con- 
victs, see  the  title  ARREST. 


§  1.  Custody,  Control,  and  Support 

One  who,  having  been  arrested  in  O. 
county  for  a  misdemeanor,  is,  at  his  elec- 
tion, under  the  statute,  serving  out  part 
of  his  sentence,  by  anticipation,  in  the 
convict  camp  in  W.  county,  is  within 
Code  1896,  §  4521,  providing  that,  when 
one  sentenced  to  hard  labor  for  the 
county  is  working  beyond  the  limits  of 
said  county,  he  is  under  the  superintend- 
ence and  control  of  the  board  of  con- 
vict inspectors,  so  that  the  president  of 
such  board  has  the  right  to  order  his  re- 
moval to  another  county,  to  be  there 
tried  for  burglary.  Russell  v.  State  (Ala.), 
38  So.  291. 

Relator  was  convicted  of  robbery,  and 
appealed.  On  the  appeal,  judgment  was 
held  void  on  its  face,  so  that  it  would  not 
support  an  appeal,  which  was  dismissed. 
Relator  was  then  confined  in  the  peni- 
tentiary under  the  original  judgment,  and 
brought  habeas  corpus,  on  which  the  con- 
viction was  again  held  void,  and  the  re- 


lator remanded  to  the  county  jail  to 
await  trial  on  his  indictment,  from  which 
order  the  state  appealed.  Held,  that  the 
supreme  court  having  vacated  its  order 
dismissing  relator's  appeal,  and  having  re- 
instated it  for  hearing,  it  was  unnecessary 
to  determine  the  present  appeal,  the  re- 
lator was  properly  in  the  custody  of  the 
county  jailor  pending  his  appeal.  State  v. 
Roberts,  126  Ala.  87,  28  So.  744. 

Maltreating  Convicts. — ^The  whipping 
for  neglect  of  duty  of  plaintiff,  a  convict 
hired  by  the  state  board  to  defendant  cor- 
poration, was  unreasonable,  if  not  for  a 
proper  cause,  and  there  was  proof  au- 
thorizing the  jury  to  infer  that  it  was 
cruel.  Sloss-Sheffield  Steel,  etc.,  Co.  v. 
Dickinson,  167  Ala.  211,  52  So.  594. 

"The  maltreatment  of  any  convict,  ci- 
ther by  the  superintendent,  hirer,  or  other 
person  having  charge  of  convicts,  is 
made  a  punishable  misdemeanor  by  spe- 
cial reference  to  §§  4319,  4320  of  the  Code 
of   1876,   bearing   on   this   subject"     Jef- 
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fcrson   County  v.   Truss,   85   Ala.   486,   5 
So.  86,  87. 

In  an  action  by  a  convict  for  assault 
and  battery,  wliere  it  appeared  that  de- 
fendant corporation  was  operating  its 
mine  under  rules  promulgated  by  the 
state  board  regulating  corporal  punish- 
ment, and  authorized  and  required  such 
punishment,  defendant  was  not  entitled  to 
the  general  charge  on  the  ground  that  a 
corporate  wrong  was  alleged.  Sloss-Shef- 
field  Steel  &  Iron  Co.  v.  Dickinson,  52 
So.  594,  167  Ala.  211. 

Same — By  Servant  of  Coiitractor.--If 
the  servants  of  defendant,  to  whom  plain- 
tiflF,  a  convict,  was  hired,  wrongfully 
caused  the  latter  to  be  whipped,  defend- 
ant was  liable  for  the  assault,  though  the 
whipping  was  done  by  a  state  deputy 
warden.  Sloss-Sheffield  Steel,  etc.,  Co. 
z\  Dickinson,  167  Ala.  211,  52  So.  594. 

Same— Indictment  for  Maltreating.— 
Indictment  for  maltreating  a  convict' 
hired  out  to  defendant  need  not  allege 
the  court  by  which  the  convict  was  sen- 
tenced, or  the  term  of  his  sentence,  or 
the  offense  of  which  he  was  convicted, 
or  the  name  of  the  person  or  officer  by 
whom  he  was  hired  to  the  defendant,  or 
the  term  of  such  hiring.  Sanders  v. 
State,  55  Ala.  183. 

Same — Chastisement — ^The  hirer  of  a 
convict  under  sentence  of  hard  labor  for 
the  county,  has  no  authority  to  inflict 
personal  chastisement  on  him  and  where 
the  whipping  is  done  deliberately,  and 
without  sudden  provocation,  the  previous 
misconduct  of  the  convict  is  no  justifica- 
tion or  mitigation  of  the  offense.  Pre- 
witt  V.  State,  51  Ala.  33. 

Compelling  Convicts  to  Work  on  Holi- 
days.— One  who,  by  coertion,  compels  a 
convict  hired  to  him  to  perform  hard  la- 
bor to  work  on  holidays,  in  violation  of 
acts  of  1894-95,  p.  858,  40,  is  guilty  of 
trespass,  although  the  convict  quietly 
submitted  to  the  coertion,  and  an  action 
on  the  common  counts  to  pay  for  such 
labor  days  will  not  lie.  Sloss  Iron,  etc., 
Co.  V.  Harvey,  116  Ala.  656,  22  So.  994. 

Can  Not  Confine  Prisoner  Sentenced 
to  Hard  Labor. — A  prisoner  convicted 
and  sentenced  by  a  court  of  competent 
jurisdiction  to  perform  hard  labor  for 
the  county,  during  a  specified  term,  can 
not  be  punished  by  a  confinement  in  jail 


for  such  a  period.     Ex  parte  Pearson,  59 
Ala.  654, 

Same— At  Prisoner's  Request— A  con- 
vict sentenced  to  hard  labor  can  not  com- 
plain that  he  was  not  immediately  put 
at  labor,  when  the  delay  was  at  his  own 
request  Haralson  v.  State,  26  So.  653, 
123  Ala.  89. 

§  9.  Crimes. 

An  indictment  which  charges  that  the 
defendant  "who  was  then  and  there  a 
convict  sentenced  to  imprisonment  for 
life  for  murder  in  the  first  degree  from 
the  criminal  court  of  Jefferson  county, 
to  wit,  the  8th  day  of  March,  1899,  and 
while  said  sentence  was  yet  in  force 
against  him,  killed"  a  certain  named  per- 
son by  stricking  him  with  a  minor's  pick, 
sufficiently  charges  murder  by  a  convict 
under  the  provisions  of  the  statute  (Code, 
§  4859),  and  is  not  subject  to  demurrer; 
nor  should  such  count  in  an  indictment 
be  stricken  upon  the  ground  that  it  was 
calculated  to  prejudice  the  defendant  in 
the  minds  of  the  jury.  Williams  v.  State, 
30  So.  336,  130  Ala.  31. 

A  statute  which  provides  that  "a  con- 
vict sentenced  to  imprisonment  for  life, 
who  committed  murder  in  the  first  de- 
gree while  such  sentence  remains  in  force 
against  him,  must,  on  conviction,  suflFer 
death"  (Code  §  4859),  is  not  subject  to 
the  constitutional  objection  that  it  is 
class  legislation.  Williams  v.  State,  130 
Ala.  31,  30  So.  336. 

§  3.  Power  to  Regulate  Labor. 

Code,  §  4521,  providing  that  the  court 
of  county  commissioners  shall  determine 
in  what  particular  works  the  labor  of  the 
convicts  of  the  county  shall  be  per- 
formed, applies  only  where  the  convict 
labor  is  employed  on  public  works,  and 
not  where  the  convicts  are  hired  to  a  pri- 
vate person.  Haralson  v.  State,  26  So. 
653,  123  Ala.  89. 

It  is  within  the  power  of  the  legislature 
to  enact  a  law  authorizing  a  county  board 
of  revenue  to  work  on  public  roads  per- 
sons sentenced  to  hard  labor  for  the 
county  for  crime,  and  persons  sentenced 
to  the  penitentiary  by  the  court  of  the 
county  for  a  term  not  exceeding  five 
years.  Williams  v.  Board  of  Revenue  of 
Butler  County,  26  So.  346,  123  Ala.  432. 

Constitutional        Authority. — ^"Involun- 
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tary  servitude,  as  a  punishment  for  crime, 
whereof  the  party  shall  have  been  duly 
convicted;  is  authorized  by  both  the  con- 
stitution of  the  United  States,  and  that 
of  this  state.  U.  S.  Const.,  art.  13,  §  1; 
Const.  Ala.  1875.,  art.  1,  §  33."  Comer  v. 
Bankhead,  70  Ala.  493,  cited  in  note  in 
27  L.  R.  A.  610. 

County  Commissioners. — "The  whole 
system  of  hard  labor  for  the  several 
counties  is  placed  by  statute  under  the 
superintendence  and  control  of  the  court 
of  county  commissioners,  who  are  re- 
quiretl  to  'determine  in  what  manner  and 
on  what  particular  works  the  labor  shall 
be  performed.' "  State  v.  Metcalfe,  75 
Ala.  42,  43. 

§  4.  Statutory  Provisions  for  Hiring  La- 
bor. 

It  was  not  required  of  the  court  of 
county  commissioners  at  their  first  meet- 
ing in  1898,  or  as  soon  thereafter  as  prac- 
ticable, to  redetermine  whether  the  con- 
victs sentences  to  hard  labor  shall  be  em- 
ployed in  laboring  in  public  works  of  the 
county,  or  shall  be  left  to  hire,  and  their 
decisions  to  be  entered  on  the  records  of 
the  court.  The  statute  making  this  re- 
quirement, which  existed  under  the  Codes 
of  1876  and  1886  (§§  4594,  4468),  was  re- 
pealed by  the  act  of  February  18,  1895 
(Acts  1894-95,  p.  849),  and  was  not  in 
force  when  this  order  was  entered, 
and  was  not  reenacted  by  the  Code 
of  1896.     Haralson  v.  State,  123  Ala.  89, 

26  So.  653,  655. 

§  6.  Contracts  by  Convicts  to  Labor. 

When  a  defendant,  having  having  been 
fined  on  conviction  of  a  misdemeanor, 
has  entered  into  a  written  contract  to 
perform  service  for  his  surety  in  a  con- 
fessed judgment  for  the  fines  and  costs 
and  the  contract  has  been  duly  approved 
and  recorded,  he  is  regarded  as  perform- 
ing compulsory  service  as  a  punishment. 
Lee  V,  State,  75  Ala.  29,  cited  in  note  in 

27  L.  R.  A.  607. 

"  'It  is  the  duty  of  the  court  upon  con- 
viction for  a  misdemeanor  to  allow  a  con- 
fession of  judgment,  with  proper  secu- 
rity, for  such  part  of  fine  and  costs,  or 
either,  as  the  defendant  is  able  to  make, 
with  proper  security,  and  impose  the  sen- 
tence for  hard  labor  for  such  part  as  re- 
mains not  paid  or  confessed.     The  sec- 


tion has  been  judicially  construed,  and 
the  construction  placed  upon  it  leads  to 
this  conclusion.'  Citing  Ex  parte  Joice, 
88  Ala.  128,  7  So.  3;  Nelson  v.  State,  46 
Ala.  186;  Morgan  v.  State,  47  Ala.  34; 
State  r.  Judge,  87  Ala.  46,  6  So.  328." 
McQueen  v.  State,  141  Ala.  100,  37  So. 
360. 

"The  statute  which  authorizes  a  defend- 
ant to  contract  with  his  surety,  who  has 
confessed  judgment  with  him  in  the  man- 
ner provided,  is  a  humane  one,  and  was 
enacted  for  the  benefit  of  the  defendant." 
McQueen  v.  State,  141  Ala.  100,  37  So. 
360. 

Efifect  on  Contract  of  Convict's  Airest 
for  New  Crime. — A  convict's  cessation 
from  labor  under  a  convict  labor  con- 
tract because  of  his  subsequent  lawful  ar- 
rest and  his  inability  to  obtain  bond  so 
as  to  continue  service  was  not  a  breach 
of  the  convict  labor  contract,  making  him 
punishable. under  Code  1907,  §  6846.  Wil- 
liams V,  State,  3  Ala.  App.  118,  57  So. 
1030. 

"So  long  as  the  defendant  was  detained 
in  the  custody  of  the  law  under  the  new 
criminal  charge  brought  against  him, 
there  was  a  suspension  of  the  right  of  his 
hirer  to  exact  the  involuntary  servitude 
provided  for  by  the  contract  entered  into 
on  the  confession  of  judgment  for  the  fine 
and  costs  assessed  on  the  previous  con- 
viction." Williams  v.  State,  3  Ala.  App. 
118,  57  So.  1030,  1031. 

Where  a  company  became  surety  for  a 
person  convicted  of  a  misdemeanor  upon 
a  confession  of  judgment  for  the  fine  and 
costs,  and  contracted  with  him  to  perform 
certain  services  for  it  after  being  released, 
as  expressly  allowed  by  Cr.  Code  1896, 
§  4751,  it  assumed  the  risk  of  his  arrest  and 
punishment  of  his  violation  of  law  before 
or  during  the  term  of  his  contract;  and 
the  state,  for  permitting  the  contract  to 
be  made,  did  not  grant  him  immunity 
from  such  arrest.  State  v,  Etowah  Lum- 
ber Co.,  153  Ala.  77,  45  So.  162. 

Right  of  State  Determines  Right  of 
Hirerw — A  convict  labor  contract,  made 
by  a  surety  who  confesses  judgment  for 
fine  against  the  convict,  only  gives  the 
hirer  the  state's  right  to  compel  satisfac- 
tion of  the  fine  by  involuntary  servitude. 
Williams  v.  State,  57  So.  1030,  3  Ala.  App. 
118. 
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"The  hirer  becomes  the  transferee  only 
of  the  right  of  the  state  to  compel  the 
satisfaction  of  such  fine  and  costs  and 
nothing  more,  by  exacting  the  involuntary 
servitude  of  the  convict,  who  himself  con- 
tracts to  change  masters  for  this  purpose. 
Smith  zr.  State,  82  Ala.  40,  2  So.  629.  See, 
also,  Wynn  v.  State,  82  Ala.  55,  2  So.  630; 
Ward  V,  State,  88  Ala.  202.  7  So.  298; 
Winslow  V,  State,  97  Ala.  68,  12  So.  423; 
Shepherd  v.  State,  110  Ala.  104,  20  So.  330; 
Simmons  v.  State,  139  Ala.  149,  36  So.  728, 
729. 

Kind  of  Work  Detennined  by  Contract. 
— Where  the  contract  executed  under 
Code,  §  3832,  by  a  person  convicted  of  a 
misdemeanor,  to  perform  penal  labor  for 
the  person  confessing  judgment  together 
with  him  for  the  fine  and  cost,  requires 
him  to  labor  as  a  farm  hand,  he  can  not  be 
required  to  labor  as  a  railroad  section 
hand.  Shepherd  v.  State,  110  Ala.  104,  20 
So.  330. 

Power  of  Convict  to  Make  Contract. — 
Under  Acts  1882-83,  p.  166,  "to  secure  the 
payment  of  fines  and  costs  in  criminal 
cases,**  one  convicted  of  an  offense  may 
contract  with  a  party  who  becomes  his 
security  for  the  fine  and  costs  imposed  on 
him  for  his  personal  services  in  liquida- 
tion thereof,  and  it  is  no  defense  to  an  in- 
dictment for  a  breach  of  such  contract 
that  the  criminal  was  at  the  time  an  in- 
fant. Wynn  v.  State,  82  Ala.  55,  2  So.  630. 

For  Pasrment  of  What  Convict  Can 
Contracts— Where  the  contract  made  by 
petitioner  under  Code,  §  3832,  authorizing 
a  person  convicted  of  a  public  offense  to 
enter  into  a  contract  of  service  with  his 
surety  for  the  payment  of  the  fine  and 
costs  imposed,  and  providing  penalties  for 
the  punishment  thereof,  embraces  in  its 
obligations  sums  other  than  the  fine  and 
costs,  the  contract  is  void.  Ex  parte  Da- 
vis, 95  Ala.  9,  11  So.  308. 

Though  one  convicted  of  a  crime  may 
procure  security  for  the  payment  of  the 
fine  and  costs  incidental  to  his  conviction, 
by  contracting  with  his  security  to  give 
him  his  personal  services  until  such  fine 
and  costs  are  paid,  he  can  not  contract 
for  or  be  held  for  the  repayment  of  ad- 
vances of  money  or  property  made  to  him 
by  the  hirer,  as  this  would  amount  to 
imprisonment  for  debt,  within  the  mean- 
ing of  the  state  constitution.  Smith  v, 
3  Ala  Dig— 27 


State,  82  Ala.  40,  2  So.  629,  citing  Ex  narte 
Hardy,  68  Ala.  303;  Tarpley  v.  State,  79 
Ala.  271,  approved  in  Wynn  v.  State,  82 
Ala.  55,  2  So.  630. 

Work  on  Sundays  and  Holidays. — Acts 
1894-95,  p.  858,  §  40,  providing  that  con- 
victs hired  to  perform  hard  labor  shall  not 
be  compelled  to  work  on  Sunday9  and 
certain  other  legal  holidays,  is  for  the 
benefit  of  the  convict,  and  does  not  avoid 
a  contract  with  the  convict  for  work  on 
the  prohibited  days.  Sloss  Iron  &  Steel 
Co.  V.  Harvey,  22  So.  994,  116  Ala.  656. 

The  statute  only  authorizes  a  contract 
for  services  in  payment  of  the  fine  and 
costs  imposed  on  conviction,  and  an  in- 
dictment charging  that  defendant  left  the 
service  "before  said  fine  and  costs  and 
other  advances  were  fully  paid**  is  bad. 
Wynn  v.  State,  82  Ala.  55,  2  So.  630. 

Refusal  to  Perfonn  Services  as  Agreed. 
— An  agreement  between  a  convict  and  the 
hirer  under  a  suretyship  contract,  by  the 
latter  confessing  judgment  for  the  con- 
vict, by  which  the  convict  was  released 
from  further  service,  was  not  a  failure  or 
refusal  to  perform  the  labor  contract  so 
as  to  make  the  convict  punishable  under 
Code  1907,  §  6846.  Williams  v.  State,  3 
Ala.  App.  118,'  57  So.  1030. 

Under  Code  1896,  §  4751,  authorizing  a 
defendant  to  contract  with  a  surety  who 
has  confessed  judgment  with  him  for  a 
fine  and  costs  to  perform  services,  etc., 
and  providing  that  on  failure  to  perform 
such  services  he  may  be  fined  on  convic- 
tion, a  defendant  may  be  fined  for  viola- 
tion of  such  a  contract,  though  the  con- 
fession of  judgment  by  the  surety  was 
only  for  "costs,**  and  not  for  a  "fine  and 
costs.*'  McQueen  v.  State,  37  So.  360,  141 
Ala.  100. 

Under  Code  1896,  §  4751,  providing  that 
any  defendant  on  whom  a  fine  is  iihposed 
on  conviction  for  a  misdemeanor,  who  in 
open  court  signs  a  written  contract  ap- 
proved by  the  judge,  whereby,  in  consid- 
eration of  another  becoming  his  surety  on 
a  confession  of  judgment  for  fine  and 
costs,  he  agrees  to  perform  any  service 
for  such  person,  and  fails  so  to  do,  must 
be  fined,  etc.,  authorizes  punishment  for 
violation  of  such  a  contract  only  when 
the  court  taking  the  confession  of  judg- 
ment and  approving  the  contract  has  au- 
thority   to    impose    a    sentence    of  hard 


Digitized  by 


Google 


418 


Convicts 


§5 


labor,  and  hence,  under  section  4631,  pro- 
hibiting justices  of  the  peace  from  sen- 
tencing to  hard  labor,  violation  of  a  con- 
tract made  with  a  surety  on  confession  of 
judgment  before  a  justice  of  the  peace  is 
not  punishable.  Simmons  v.  State,  36  So. 
728,  139  Ala.  149. 

Same— Nature  of  Relationship. — Cr. 
Code  1886,  §  3832,  provides  that  "any  de- 
fendant on  whom  a  fine  is  imposed  on 
conviction  for  a  misdemeanor,  who  in 
open  court  signs  a  written  contract,  ap- 
proved in  writing  by  the  judge  of  the 
court  in  which  the  conviction  is  had, 
whereby,  in  consideration  of  another  be- 
coming his  surety  on  a  confession  of 
judgment  for  the  fine  and  costs,  he  agrees 
to  do  any  act  or  perform  any  service  for 
such  person,  and  who,  after  being  released 
on  such  confession  of  judgment,  fails  or 
refuses,  without  a  good  and  sufficient  ex- 
cuse, to  be  determined  by  the  jury,  to  do 
the  act  or  perform  the  service  which  in 
such  contract  he  promised  or  agreed  to 
do  or  perform,  must,  on  conviction,  be 
fined."  Held,  that  a  contract  providing 
that,  at  the  direction  of  the  surety,  he 
and  defendant  shall  engage  in  the  busi- 
ness of  farming  ons-hares;  that  the  surety 
shall  furnish  the  land  and -all  necessary 
things  with  which  to  work  it,  and  shall 
be  allowed  to  apply  defendant's  half  in- 
terest in  the  products  to  the  payment  of 
tlie  fine  and  costs,  until  they  are  repaid; 
and  that,  if  the  first  crop  is  not  sufficient 
to  pay  the  fine  and  costs,  then  defendant 
agrees  to  work  with  the  surety,  either  on 
reasonable  wages  or  on  shares,  until  they 
are  repaid,  as  he  may  direct— did  not 
create  the  relation  of  employer  and  em- 
ployee, and  a  breach  of  such  contract  by 
defendant  was  not  a  criminal  offense. 
Winslow  V,  State,  97  Ala.  68,  12  So.  432. 

Same — ^Justification  for  Refusal  to 
Work.— The  failure  or  refusal,  by  a  per- 
son who  has  agreed  to  work  for  another 
in  consideration  of  payment  of  his  fine  by 
the  latter,  to  perform  the  services,  will  be 
free  from  criminality  if  there  be  good  and 
sufficient  cause  for  the  refusal.  Giles  v. 
State,  89  Ala.  50,  8  So.  121. 

Same— Indictments— Code  1896,  §  4751, 
provides  that  any  defendant  on  whom  a 
fine  is  imposed  on  conviction  for  a  misde- 
meanor, who  signs  a  written  contract  ap- 
proved by  the  judge  of  the  court  in  which 


the  conviction  is  had,  whereby,  in  con- 
sideration of  another  becoming  his  surety 
on  a  confession  of  judgment  for  the  fine 
and  costs,  agrees  to  perform  service, 
after  being  released  on  such  confession 
fails  or  refuses,  without  a  good  and  suffi- 
cient excuse,  to  perform  the  service,  must, 
on  conviction,  be  fined  not  less  than  the 
amount  of  damages  which  the  party  con- 
tracting has  suffered,  not  more  than  $500. 
Held,  that  an  affidavit  alleging  that  de- 
fendant, on  whom  a  fine  was  imposed  on 
conviction  for  a  misdemeanor,  and  who  in 
open  court  signed  a  written  contract  ap- 
proved by  the  judge,  in  consideration  of 
prosecutor  becoming  his  surety  on  a  con- 
fession of  judgment  agreeing  to  do  farm 
work  for  prosecutor,  and  after  being  re- 
leased failed  and  refused,  without  a  good 
excuse,  to  do  the  labor  and  perform  the 
service  as  agreed,  etc.,  was  not  demurra- 
ble. McQueen  v.  State,  35  So.  39,  138 
Ala.  63. 

An  indictment,  under  Code  1886,  §  3832, 
for  failure  to  perform  services,  as  prom- 
ised, for  a  surety  in  a  confessed  judgment 
for  fine  and  costs,  which  fails  to  allege, 
except  inferentially,  that  a  fine  was  im- 
posed, or  that  the  contract  for  the  serv- 
ices was  signed  in  open  court,  or  that  it 
was  approved  in  writing  by  the  judge  of 
the  court  in  which  the  conviction  was  had, 
as  required  by  said  section,  or  any  de- 
scription of  the  service  which  defendant 
contracted  to  perform,  is  fatally  defective. 
Giles  V.  State,  89  Ala.  50,  8  So.  121. 

In  a  prosecution,  under  Code,  §  3832, 
for  failure  of  defendant  to  perform  the 
service  stipulated  for  in  a  contract  made 
by  him  in  consideration  of  another  be- 
coming his  surety  on  a  confession .  of 
judgment  for  a  fine  and  costs  assessed 
against  him  on  conviction  of  a  misde- 
meanor, the  complaint  alleged  that  de- 
fendant signed  a  written  contract  whereby 
"he  did  agree  to  work  on  the  farm  of  G. 
until  said  fine  and  costs  were  paid."  The 
contract  introduced  in  support  of  the  al- 
legation read,  "I  agree  to  work  on  the 
farm  of  E.,"  etc.  Held,  that  the  variance 
between  the  allegation  and  the  proofs  was 
fatal.  Wade  v.  State,  94  Ala.  109,  10  So. 
235. 

An  agreement  by  defendant  to  labor  for 
the  sureties,  on  their  confession  of  judg- 
ment  for  fine   and  costs,   at  their  mill  in 
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P.  county,  "or  elsewhere,  as  they  may  di- 
rect," etc.,  does  not  describe  the  act  or 
service  to  be  performed  with  sufficient 
certainty  to  support  a  prosecution  for 
failure  to  perform  such  contract,  within 
Code  1886,  §  3832,  which  provides  that 
any  defendant  who  fails  to  do  "the  act" 
or  perform  "the  service"  which  in  such 
contract  he  ag^reed  to  do  or  perform  must, 
on  conviction,  be  fined,  etc.  Salter  v. 
State,  23  So.  141,  117  Ala.  135. 

Recovery  of  Per  Diem  Expenses,  While 
Traveling. — A  convict  who  has  been  hired 
to  perform  hard  labor  can  not  recover, 
under  the  common  counts,  the  fifty  cents 
per  day  for  each  day's  travel  from  the 
place  of  his  discharge  to  his  destination, 
as  provided  in  Acts  1894-95,  p.  867,  §  75, 
where  there  is  no  proof  as  to  his  destina- 
tion. Sloss  Iron  &  Steel  Co.  v,  Harvey, 
22  So.  904,  116  Ala.  656. 
§  6.   Contracts  by  Public  Authorities  for 

Labor. 
§  6  (1)  In  General. 

"It  is  essential  to  the  validity  of  any 
contract  of  hire  of  a  convict  sentenced  to 
hard  labor  for  the  county,  and  of  his  de- 
tention under  such  a  hiring,  that  said  sec- 
tion of  the  Code  be  substantially  complied 
with."  Ex  parte  Shortridge,  115  Ala.  126, 
22  So.  557. 

By  statute,  hard  labor  for  the  county 
includes  labor  on  the  public  roads,  public 
bridges,  and  other  public  works  of  the 
county,  and  authorizes  the  court  of 
county  commissioners  to  let  the  convicts 
to  hire  to  some  other  person  or  corpora- 
tion, to  labor  anywhere  within  the  state. 
When  the  court  establishes  a  system  of 
hard  labor  which  provides  that  the  con- 
victs shall  labor  on  the  public  works  in 
the  county,  the  court  is  required  to  de- 
termine in  what  manner  and  on  what 
particular  works  the  labor  shall  be  per- 
formed. Such  determination  is  not  requi- 
site when  they  are  let  to  hire.  In  such 
case,  general  terms  are  sufficient.  Code 
1876,  §  4465,  .4466;  Ex  parte  Crews,  78 
Ala.  457;  Ex  parte  Buckalew,  84  Ala.  460, 
4  So.  424,  425. 

"When  the  system  of  letting  to  hire 
was  adopted,  the  requirement  of  the  act  of 
February  17,  1885  (Code  1886,  §§  46,  58), 
that  convicts  sentenced  for  the  commis- 
sion of  misdemeanors  not  involving  tur- 
pitude,   and    convicts    sentenced    for    the 


commission  of  felonies,  shall  not  be 
worked  together,  nor  confined  in  the 
same  room  or  apartment,  is  not  jurisdic- 
tional. It  operates  on  the  contract,  and 
the  manner  of  its  execution  by  the  con- 
tractor. The  order  authorizing  letting  to 
hire  may  be  general  in  its  terms,  and  si- 
lent in  this  respect;  and  there  may  be  but 
one  contractor  for  both  classes  of  con- 
victs, and  one  contract,  if  it  substantially 
conforms  to  these  statutory  regulations. 
Ex  parte  White,  81  Ala.  80,  1  So.  700." 
Ex  parte  Buckalew,  84  Ala.  460,  4  So.  424, 
425. 

Subletting  by  Hirer. — A  hirer  of  county 
convicts,  under  contract  with  the  commis- 
sioners court,  has  no  authority  to  sublet 
them  to  another  person;  and  such  con*- 
tract  of  subhiring,  being  illegal  and  void, 
will  not  support  an  action.  Arrington  v. 
Morgan,  75  Ala.  606. 

Sufficiency  of  Designation  of  Kind  of 
Work. — A  contract  that  convicts  are  to 
work  and  labor  in  mining  in  and  around 
the  works  and  mines  of  a  named  company 
in  specified  counties  in  the  state  is  suffi- 
ciently definite  as  to  the  place  and  kind 
of  labor.  Askew  v.  State,  48  So.  107,  157 
Ala.  6. 

§  6  (a)  Power  to  Lease  Convicts  loir 
Labor. 

Code,  §§  4594,  4598,  provide  that  the 
court  of  county  commissioners  shall,  a| 
their  first  term  held  "in  each  year,"  de- 
termine whether  convicts  shall  be  cm- 
ployed  on  public  works  or  let  to  hire,  and 
that  their  decision  may  be  changed  at  any 
subsequent  term.  Held,  that  an  order  of 
such  court  made  at  the  first  term  in  a  cer- 
tain year,  authorizing  the  probate  judge 
to  hire  out  the  convicts  "for  the  next  two 
years,"  conferred  no  authority  to  hire  a 
person  convicted  more  than  two  yearp 
after  the  order  was  made,  even  if  the  or- 
der was  valid,  though  such  convicts,  when 
hired  under  proper  authority,  may  be 
hired  for  one  or  more  years,  under  §  6 
of  the  act  of  February  18,  1895  (Acts 
1894-95,  p.  849),  regulating  the  manage- 
ment of  state  and  county  convicts.  Ex 
parte  Shortridge,  22  So.  557,  115  Ala.  126. 

Probate  Judge. — In  the  absence  of  ao^ 
tion  on  the  part  of  the  commissioners 
court,  determining  in  what  manner  and 
on  what  particular  W^orks  the  labor  of 
convicts  shall  be  performed   (Code,  1876, 
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§§  4465,  4468),  the  judge  of  probate  has 
no  authority  to  act;  and  hence,  a  contract 
for  the  hire  of  a  convict  made  by  him,  in 
such  case,  is  illegal  and  void  as  against 
public  policy,  and  no  recovery  can  be  had 
thereon  against  the  hirer.  State  v.  Met- 
calfe, 75  Ala.  42. 

"It  is  unquestionable,  of  course,  that 
without  the  authority  of  the  court  of 
county  commissioners  entered  upon  its 
record,  as  required  by  said  §  4594  of  the 
Code,  a  judge  of  probate  has  no  authority 
to  hire  out  the  petitioner  or  any  other 
convict."  Ex  parte  Shortridge,  115  Ala. 
126,  22  So.  557. 

"Section  4535  imposes  the  duty  upon 
the  court  of  county  commissioners  or 
board  of  revenue  by  themselves,  or  by 
some  member  of  their  body,  or  other 
person  to  be  appointed  by  them,  to  make 
the  contract  of  hire.  The  contract  of 
hire  in  this  case  was  made  by  the  pro- 
bate judge,  who  was  and  is  a  member  of 
the  court.  His  authority  to  do  so  need 
not  have  been  in  writing.  Jack  v.  Moore, 
66  Ala.  184."  Haralson  v.  State,  123  Ala. 
89,  26  So.  653,  655. 

City  of  Birmingham.— The  charter  of 
the  city  of  Birmingham  (Acts  1890-91,  p. 
114)  confers  on  the  mayor  and  aldermen 
authority  to  contract  and  do  all  other  acts 
in  respect  to  the  powers  therein  granted; 
and  §  21  thereof  provides  that  they  shall 
have  full  power  to  make  ordinances  for 
the  good  of  the  city,  and  "to  afl5x  thereto 
penalties  for  violation  of  the  same  by  fine 
*  ♦  ♦,  and  by  imprisonment  or  hard 
labor  for  the  city  *  *  *,  one  or  both," 
and  all  persons  convicted  for  breach 
thereof,  failing  to  pay  such  fine,  "may 
be  imprisoned  *  *  *  or  placed  to  hard 
labor  for  the  city  until  such  fine  and  costs 
arc  paid."  Held,  that  a  contract  for  the 
labor  of  persons  sentenced  to  hard  labor 
on  conviction  of  offenses  against  the  ordi- 
nances was  authorized  by  such  provision 
of  the  charter.  Ex  parte  City  of  Birming- 
ham, 22  So.  454,  116  Ala.  186. 

§  6  (S)  Powers  and  Duties  of  Public  Of- 
ficers  in  Making  Contract. 
Cr.  Code  1886,  §  4591,  provides  that 
when  convicts  arc  sentenced  to  hard  labor 
for  the  county,  and  hired  out  by  the  court 
of  county  commissioners,  the  inspectors 
of  state  convicts  shall  visit  such  convicts, 
and   report   to   the   probate   judge   as   to 


their  condition  and  treatment.  Whenever 
the  board  of  inspectors  shall  notify  the 
governor  that  such  convicts  should  be  re- 
moved from  the  place  where  they  are  at 
labor,  or  from  the  control  of  the  person 
who  has  hired  them,  the  governor  shaH 
order  the  probate  judge  to  remove  them, 
or  to  annul  the  contract.  Sp.  Acts  Feb. 
17,  1885,  and  Feb.  18,  1887,  relating  to 
the  working  of  public  roads  in  Jefferson 
county  by  contract,  with  the  use  of  county 
convicts  sentenced  to  hard  labor  for  that 
county,  authorize  the  court  of  county 
commissioners  to  hire  such  convicts  to 
contractors  for  work  on  the  public  roads, 
and  to  appoint  a  "superintendent  of  pub- 
lic works"  to  carry  out  their  orders,  and 
to  see  that  the  convicts  arc  properly 
treated,  etc.;  each  commissioner  to  visit 
the  convicts  at  least  once  every  thirty 
days.  Held,  that  these  special  acts  do  not 
supersede,  as  to  Jefferson  county,  the  ju- 
risdiction of  the  state  board  of  inspectors 
and  governor,  under  the  above  section  of 
the  Code.  Jefferson  County  v.  Truss,  85 
Ala.  486,  5  So.  86. 

§  6  (4)  Validity  of  Contract  or  Sentence 
of  Court 

Where  a  person  was  convicted  of  three 
separate  misdemeanors,  and  on  the  same 
day  separately  sentenced  on  each  convic- 
tion to  labor  for  six  months  and  twenty 
days,  and  an  additional  term,  not  exceed- 
ing eight  months,  for  the  payment  of 
costs,  at  forty  cents  per  day,  and  was  let 
to  hire  for  two  years,  six  months,  and 
nine  days,  the  sentences  and  contract  arc 
not  illegal  for  failure  to  refer  to  Code 
1886,  §  4588,  and  order  that  the  labor  un- 
der the  second  and  third  convictions  shall 
"commence  on  the  termination  of  the  pun- 
ishment for  the  preceding  conviction,"  as 
the  statute  itself  declares  the  order  in 
which  the  several  sentences  shall  com- 
mence and  be  operative.  Fuller  v.  State, 
97  Ala.  27,  12  So.  392. 

Since  the  statute  requiring  the  court  of 
county  commissioners  to  redetermine  each 
year  whether  the  convicts  of  the  county 
shall  be  employed  on  public  works  or  let 
to  hire  has  been  repealed,  an  order  of  the 
commissioners'  court  authorizing  the  con- 
victs to  be  let  for  hire  is  valid  until  set 
aside  or  another  one  entered.  Haralson 
V.  State,  26  So.  653,  123  Ala.  89. 
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Sufficiency  of  Order.— An  order  of  the 
commissioners'  court  that  the  "agent  of 
hard  labor  for  Clay  county  be,  and  is 
hereby,  authorized  to  contract  with  [a 
company  situated  outside  the  county]  for 
the  hire  of  the  convicts  of  said  county  at 
the  rate  of  five  dollars  per  month  for  each 
convict,"  is  sufl5cient.  Haralson  v.  State, 
26  So.  653,  123  Ala.  89. 

Necessity  of  Recordation  of  Order  of 
Commissioners. — Under  the  statute  regu- 
lating the  hiring  of  convict  labor  (Code, 
§§  4465-4468),  it  is  not  necessary  that  the 
order  of  a  board  of  county  commissioners 
hiring  such  convicts  should  be  actually 
entered  on  the  records,  if  it  is  in  fact  re- 
duced to  writing  in  due  form,  so  that  it 
can  be  copied  into  the  record  by  the  pro- 
bate judge.  Ex  parte  White,  81  Ala.  80, 
1  So.  700. 

Specification  in  Contract  of  Number  of 
Convicts. — A  contract  for  the  hire  during 
a  certain  period  of  all  the  convicts  of  a 
certain  county  for  labor  in  another  county, 
no  number  being  specified,  is  not,  on  its 
face,  a  violation  of  §  4476  of  the  Criminal 
Code.  Griffin  v,  Randolph  County,  33  So. 
881,  136  Ala.  310. 

Description  of  Work. — A  contract  let- 
ting a  convict  to  hire,  which  recites  the 
county  in  the  heading,  and  by  which  the 
hirer  binds  himself  to  "keep  said  convict 
at  hard  labor,  doing  any  kind  of  farm 
work  in  said  county  on  his  premises," 
sufficiently  expresses  "the  kind  of  labor 
and  the  place  at  which  it  is  to  be  per- 
formed," as  required  by  Code  1886,  §  4597. 
Fuller  V.  State,  97  Ala.  27,  12  So.  392. 

It  is  unnecessary  in  such  case  for  the 
record  or  order  to  determine  in  what 
specific  manner  the  convicts  shall  be  em- 
ployed, or  to  regulate  the  details  of  such 
employment,  as  Code,  §  4465,  so  requir- 
ing, applies  only  where  a  system  of  hard 
labor  for  a  county  has  been  established, 
and  convicts  are  employed  on  public 
works,  and  not  to  a  case  of  hiring  to 
a  particular  person  or  corporation.  Ex 
parte  White,  81  Ala.  80,  1  So.  700. 

Hiring  Convicts  Out  of  County.— An 
order  of  the  court  of  county  commis- 
sioners for  the  hiring  out  of  convicts 
sentenced  to  hard  labor  to  certain  per- 
sons doing  business  in  another  county  is 
equivalent  to  a  direct  finding  that  the  in- 
terests  of   the   county   require   that   such 


convicts  be  hired  out  of  the  county.  Ex 
parte  Small,  81  Ala.  85,  2  So.  21. 

It  is  not  necessary  under  Act  Fed.  22, 
1883,  §  6,  that  the  order  of  the  com- 
missioners hiring  convicts  out  of  the 
county  should  specially  recite  the  fact 
that  it  is  to  the  interest  of  the  county 
to  do  so.  Ex  parte  White,  81  Ala.  80, 
1  So.  700. 

Time  of  Contract — The  statute  pro- 
vides that  no  contract  for  convict  labor 
shall  be  made  previous  to  March  1,  1887, 
to  continue  longer  than  to  January  1, 
1888.  Held,  that  a  contract  for  convict 
labor,  which  was  to  extend  from  January 
1,  1886,  to  January  1,  1889,  is  not  void  in 
toto,  but,  if  void  at  all,  only  as  to  the  time 
after  January  1,  1888.  Trammell  v.  Cham- 
bers County,  93  Ala.  388,  0  So.  815. 

Hired  Out  to  Work  Public  Roads.— 
Convicts  are  none  the  less  "hired  out  by 
the  county,"  within  the  meaning  of  the 
statute,  because  hired  out  under  con- 
tract to  work  certain  public  roads  of  the 
county.  Jefferson  County  v.  Truss,  85 
Ala.  486,  5  So.  86. 

Separation  of  Various  Classes  of  Con- 
victs.— An  order  providing  that  those  con- 
victed of  crimes  not  involving  moral  tur- 
pitude shall  not  be  worked  in  mines,  but 
may  be  worked  at  mines  at  the  ordinary 
labor  required  of  those  working  above 
ground,  is  sufficiently  definite.  It  need 
not  specify  that  those  hired  should  not 
be  employed  on  railroads,  as  this  is  pro- 
bibited  by  the  statute,  and  such  prohibi- 
tion enters  into  the  contract,  whether  ex- 
pressed or  not.  Ex  parte  White,  81  Ala. 
80,  1  So.  700. 

Under  Sess.  Acts  1882-83,  p.  136,  §  5, 
and  Sess.  Acts  1884-85,  pp.  187-196,  §  35, 
regulating  the  hiring  of  county  convicts, 
and  providing  that  persons  convicted  of 
offenses  involving  moral  turpitude  shall 
not  be  worked  together  with  those  con- 
victed of  other  offenses,  the  court  of 
county  commissioners  must  establish  a 
system  of  hiring  for  persons  convicted  of 
each  class  of  offenses,  which  must  be 
shown  by  orders  of  court  entered  of  rec- 
ord, in  the  absence  of  which  a  convict 
can  not  be  hired  out  to  hard  labor.  Ex 
parte  Crews,  78  Ala.  457. 

Contractor  Can  Not  Object  to  Omis- 
sion  of  Formalities  Intended  for  Benefit 
of  State. — Where  one  hires  convicts  from 
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a  county,  and  receives  the  benefit  of  their 
labor,  he  can  not  be  heard  to  contend 
that  the  kind  and  place  of  labor  were  not 
stated  in  the  contract  as  required  by  law, 
or  that  he  did  not  give  bondrBS  he  should 
have  done,  since  the  provisions  men- 
tioned are  intended  only  for  the  security 
of  the  county  and  the  welfare  of  the  con- 
victs, and  their  omission  could  not  in  any 
wise  affect  the  hirer.  Trammel!  v,  Lee 
County,  94  Ala.  194,  10  So.  213. 

§  6   (5)    Rights,  Powers^  and   Duties   of 
Contractors. 

Convicts  who  have  been  hired  out 
should,  under  Sess.  Acts  1883,  p.  134, 
§  5  (Code  1876,  §  4468),  be  employed  in 
the  county  in  which  they  were  convicted, 
unless  the  court  of  county  commissioners 
should  consider  that  the  interests  of  the 
county  require  them  to  be  hired  outside, 
and  so  order.  Ex  parte  Small,  81  Ala.  85, 
2  So.  21. 

A  hirer  of  convicts  under  contract  with 
the  commissioners'  court  has  no  author- 
ity to  sublet  them.  Arrington  v.  Morgan, 
75  Ala.  666. 

Things  to  Be  Covered  by  Bond.— "The 
hirer  is  required  to  grive  bond,  with  sure- 
ties, to  pay  the  hire  agreed  upon,  and  to 
furnish  the  convict  with  a  sufficiency  of 
good  and  wholesome  food,  with  medicine 
and  medical  attention  when  necessary, 
and,  in  some  cases,  specific  articles  of 
clothing.  Code  §§  4470-71."  Arrington  r. 
Morgan.  76  Ala.  606,  608. 

§  6  (6)  Power  to  Annul  Contract 

Under  Code  1896,  §  4525,  authorizing 
the  judge  of  probate  to  annul  the  con- 
tract hiring  out  convicts  sentenced  to 
hard  labor  for  the  county,  if  the  bond, 
in  his  opinion,  "becomes  insufficient,"  the 
annulment  is  not  to  be  confined  to  a 
change  in  the  sufficiency  of  the  bond  from 
what  it  was  when  originally  made;  but  it 
is  the  present  state  of  insecurity  for  the 
future  that  justifies  the  annulment.  Ossie 
V.  State,  147  Ala.  152,  41  So.  945. 

By  Grovemor. — As  to  county  convicts 
the  president  of  the  board  of  inspectors 
has  ne  power  to  annul  contracts,  and 
the  governor  has  the  power  only  through 
the  judge  of  probate.  At  the  same  time 
the  board  of  inspectors  must  report  the 
management  to  the  probate  judge.  Ossie 
V,  State.  147  Ala.  152,  41  So.  945. 


"The  discretionary  power  of  annulment 
is  conferred  on  the  governor  in  reference 
to  contracts  for  hiring  state  convicts,  who 
is  authorized  to  terminate  all  such  con- 
tracts *at  any  time,  without  assigning  any 
reason  therefor.'"  Jefferson  County  r. 
Truss,  85  Ala.  486,  5  So.  86,  89. 

Same — ^Necessity  of  Court  Proceedings. 
— A  contract  for  hiring  convicts,  made 
after  the  adoption  of  the  Code,  being 
subject  to  the  statutory  condition  that  it 
might  be  annulled  by  order  of  the  gov- 
ernor, acting  on  information  from  the 
board  of  inspectors,  under  §  4591,  no 
judgment  of  a  court  is  required  to  au- 
thorize the  governor's  action,  nor  are  the 
parties  entitled  to  notice  or  a  day  in 
court.  His  decision,  in  the  absence  of 
fraud,  is  final.  Jefferson  County  v.  Truss, 
85  Ala.  486,  5  So.  86. 

Probate  Judge.  — Under  Code  1896, 
§  4225,  providing  that  the  inspectors  of 
state  convicts  shall  visit  convicts  sen- 
tenced to  hard  labor  for  the  county  and 
hired  out  by  the  county  commissioners 
whenever  they  deem  it  necessary,  and 
shall  rigidly  scrutinize  and  inquire  into 
the  treatment  and  management  of  them, 
and  shall  make  report  thereof  to  the  judge 
of  probate;  that  the  contract  of  hiring 
shall  contain  a  stipulation  "that  the  con- 
tract shall  end  if  the  bond,  in  the  opinion 
of  the  judge  of  probate,  becomes  insuffi- 
cient, or  if  any  convict  is  treated  cruelly 
or  inhumanly  by  the  hirer  or  his  em- 
ployees;" and  that  whenever  the  inspect- 
ors shall  notify  the  governor  that  con- 
victs who  have  been  sentenced  to  hard  la- 
bor for  the  county  should  be  removed 
from  the  place  where  they  are  at  work,  or 
from  the  control  of  the  person  who  has 
them  hired,  he  shall  order  the  judge  of 
probate  of  the  county  where  the  convicts 
were  conyicted  to  remove  them  from  such 
place  or  to  annul  the  contract,  as  the  case 
may  be — the  judge  of  probate  may  on  his 
own  motion,  and  on  information  however 
obtained,  annul  the  contract  for  cruel 
treatment  of  the  convicts  as  well  as  for 
insufficiency  of  the  bond;  and  that  whether 
the  convicts  are  hired  to  work  out  of  the 
county  or  in  it.  Ossie  v.  State,  147  Ala. 
152,  41  So.  945. 
§  6  (7)  Action  on  Contract 

As  to  action  on  bond,  see  post,  "Con- 
vict Bonds,"  §  7. 
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A  contract  by  a  warden  of  a  state 
prison,  approved  by  the  governor,  for 
the  letting  of  convicts,  is  the  contract  of 
the  state,  and  can  not  be  enforced  against 
the  warden's  successor.  Comer  z/.  Bank- 
head,  70  Ala.  493. 

§  6  (8)  Constructioii  of  Contract. 

A  contract  to  hire  certain  convicts,  pro- 
viding that  they  are  to  be  delivered  from 
time  to  time  during  the  existence  of  the 
contract  at  the  sole  option  of  the  warden 
or  his  successors  in  office,  gives  the 
warden  only  discretion  as  to  the  particu- 
lar convicts  and  times  for  delivery,  and 
not  a  right  or  option  wholly  to  refuse  to 
deliver  any,  and  so  virtually  annul  the 
contract  Comer  v.  Bankhead,  70  Ala. 
136; 

A  contract  for  the  hiring  of  convicts 
for  a  year,  giving  the  contractor  the 
option  or  privilege  of  continuing  the 
contract  for  several  subsequent  years 
without  conterring  any  corresponding 
privilege  on  the  warden,  is  not  binding 
for  any  subsequent  year,  under  Code, 
§  4536,  authorizing  the  warden  to  con- 
tract, with  the  approval  of  the  governor, 
for  the  hiring  of  the  convicts  for  a  term 
not  longer  than  five  years.  Comer  v. 
Bankhead,  70  Ala.  136. 

§  6  (9)  Right  of  Convict  to  Discharge. 

Where  a  law  requires  the  court  of 
county  commissioners  to  provide  for  the 
disposition  of  convicts  sentenced  to  hard 
labor,  and  a  contract  is  made,  hiring  out 
all  except  those  physically  incapable  of 
performing  hard  labor,  but  no  attempt  is 
made  to  provide  for  such  persons,  and 
the  company,  which  had  bound  itself  to 
receive  from  the  sheriflf  all  convicts  ex- 
cept those  physically  incapacitated,  re- 
fuses to  take  a  woman  sentenced  to 
hard  labor  because  she  had  a  baby,  and 
no  effort  is  made  to  compel  it  to  take 
her,  her  detention  in  jail  is  unlawful,  and 
she  is  entitled  to  a  discharge.  £x  parte 
Stewart,  98  Ala.  66,  13  So.  660. 

Hirer  of  county  convicts  held  not  en- 
titled to  their  custody  after  the  termina- 
tion of  contract,  though  he  had  paid  in 
advance  for  the  hiring  of  them  for  their 
terms  of  hard  labor  extending  beyond 
such  termination.  Huxford  v.  Brown 
(Ala.),  62  So.  271. 

I  7.  Convict  Bonds. 

A  plea  setting  up  that  the  bond  given 


to  secure  performance  of  the  contract 
was  invalid  because  at  the  time  it  was 
executed  defendant  "did  not  have  hired, 
including  said  convicts  from  R.  county 
[the  county  whose  convicts  were  hired 
to  him],  fifty  state  or  county  convicts," 
was  bad  for  not  averring  that  the  con- 
tract was  for  the  hire  of  less  than  fifty 
convicts.  Griffin  v.  Randolph  County,  33 
So.  881,  136  Ala.  310. 

Cr.  Code,  §  4476,  provides  that  not  less 
than  fifty  state  or  county  convicts  shall 
be  hired  to  any  one  person  or  kept  at 
one  prison;  but  when  convicts  are  worked 
in  the  county  where  convicted,  less  than 
fifty  may  be  worked  in  one  place.  Held, 
in  a  suit  on  a  bond  to  secure  performance 
of  a  contract  whereby  the  convicts  of  one 
county  were  hired  to  defendant  to  work 
on  his  farm  in  another  county,  that  a  plea 
setting  up  that  the  bond  was  invalid  be- 
cause when  it  was  executed  "defendant 
*  *  ♦  ^id  not  at  that  time  have  for  hire 
or  otherwise  fifty  convicts,  as  required  by 
§  4476,"  was  palpably  defective.  Griffin  v. 
Randolph  County,  33  So.  881,  136  Ala.  310. 

County  Is  Proper  Plaintiff. — A  county 
is  the  proper  party  plaintiff  in  an  action 
on  a  bond  given  to  it  for  the  perform- 
ance of  a  contract  for  the  hire  of  a  con- 
vict from  it,  not  only  because  it  is  the 
interested  party,  within  Civ.  Code  1886, 
§  2594,  but  because  the  bond  runs  to  it. 
Pike  County  v,  Hanchey,  24  So.  751,  119 
Ala.  36. 

Time  During  Which  Sureties  Liable.— 
The  principal  and  sureties  in  a  bond  to 
secure  performance  of  a  contract  dated 
Feb.  28,  1876,  for  the  hiring  of  convict* 
for  more  than  one  year,  are  not  liable 
thereon  for  a  default  in  payment  for  labor 
employed  after  the  first  year;  the  con- 
.tract  being  illegal  and  inoperative  for  any 
longer  term.  State  v.  Pollard,  89  Ala. 
179,  7  So.  765. 

§  8.  Custody  and  Liability  for  Escape  of 
Convict  Laborer. 

On  an  application  for  habeas  corpus, 
where  it  appears  that  a  prisoner  escaped 
from  the  custody  of  a  contractor  to  whom 
he  was  let  for  hire  in  pursuance  of  an  or- 
der of  the  court,  and  was  rearrested,  and 
turned  over  to  another  contractor,  in  the 
absence  of  averments  and  proof  to  the 
contrary,  it  will  be  presumed  that  a 
proper   contract   was   executed,   and   that 
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the  prisoner  was  confined  and  worked  in 
the  manner  required  by  the  statute  relat- 
ing to  convict  labor,  and  that  his  escape 
was  unjustifiable,  and  he  will  not  be  dis- 
charged from  the  custody  of  the  second 
contractor.  Ex  parte  Buckalew,  84  Ala. 
460,  4  So.  424. 

The  statute  makes  it  a  misdemeanor  to 
leave  or  escape  from  the  service,  and  a 
conviction  can  not  be  had  on  proof  of  in- 
efficient service  only.  Wynn  v.  State,  82 
Ala.  55,  2  So.  630. 

E£Fect  on  Contract  of  Hiring  of  Escape, 
of  Convict — Where  one  hires  convicts 
from  a  county,  binding  himself  to  pay 
for  the  full  terms  of  their  sentences,  less 
the  services  lost  to  him  by  death,  and 
there  is  no  provision  for  abatement  in 
case  of  escape,  testimony  that  some  of 
the  convicts  did  escape  was  properly  ex- 
cluded in  an  action  for  the  hire  of  such 
convicts.  Trammell  v.  Lee  County,  94 
Ala.  194,  10  So.  213. 

A  prisoner  sentenced  to  hard  labor, 
who  escapes  and  is  rearrested,  is  not  en- 
titled to  a  discharge  because  the  term  of 
his  sentence  has  expired,  when,  by  rea- 
son of  his  escape,  he  has  been  at  hard  la- 
bor for  a  less  term  than  he  was  sentenced. 
Ex  parte  Buckalew,  84  Ala.  460,  4  So.  424. 

§  9.   Disposition  of  Products  of  Convict 
Labor. 

Code    1896,    §    5426,    provides    that,    on 


conviction,  judgment  shall  be  rendered 
against  accused  that  he  perform  hard 
labor  for  the  county  and  that,  if  the  costs 
are  not  paid,  the  court  may  impose  addi- 
tional hard  labor  for  the  cpunty  for  such 
period,  not  exceeding  ten  months,  as  may 
be  sufficient  to  pay  the  costs  at  the  rate 
of  thirty  cents  per  day,  and  may  deter- 
mine the  time  required  to  work  out  the 
costs  at  that  rate,  but  that  the  convict 
must  be  discharged  from  the  sentence 
against  him  for  costs  on  the  payment 
thereof,  or  any  balance  due,  by  the  hire 
of  such  convict.  Held  that,  where  plain- 
tiff was  sentenced  to  hard  labor  for  a 
specified  number  of  days  at  thirty  cents  a 
day,  less  than  ten  months,  to  pay  a  duly 
ascertained  amount  of  costs  on  his  con- 
viction of  an  offense,  and  he  worked  for 
a  convict  contractor,  who  paid  the  county 
for  his  services  $1.08  a  day,  under  a  con- 
vict labor  contract  executed  with  the 
county  commissioners,  as  provided  by 
Code  1896,  §§  4520-4545,  plaintiff's  only 
right  was  to  apply  for  discharge  on  pay- 
ment of  the  costs  at  the  contract  rate; 
and  hence  the  fact  that  he  worked  out 
his  full  time  of  service  at  the  rate  speci- 
fied in  the  sentence  did  not  entitle  him  to 
recover  from  the  county  the  difference 
between  such  rate  and  the  contract  rate. 
Bibb  County  v.  Ward.  50  So.  907,  163  Ala, 
473. 


CooKng  Time. 

See  the  title  HOMICIDE. 

Co-Operative  Association. 

See  the  title  ASSOCIATIONS. 

Co-Ordinate  Juris<fiction. 

See  the  titles  COURTS;  EQUITY. 

Co-Parceners. 

See  the  title  TENANCY  IN  COMMON. 

Co-Parties. 

See  the  titles  EQUITY;  PARTIES. 
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See  the  title  PARTNERSHIP. 

Coram  Nobis — ^Coram  Vobis. 

See  the  titles  APPEAL  AND  ERROR;  JUDGMENT. 

Co-Respondent. 

See  the  title  DIVORCE. 

0>mer. 

See  the  title  BOUNDARIES. 

CORONERS. 

Cross  References. 

As  to  election  of  coroners  by  popular  vote,  see  the  title  ELECTIONS.  As  to 
powers  and  acts  of  coroners  in  performing  duties  of  sheriffs,  see  the  title  SHER- 
IFFS AND  CONSTABLES.  As  to  effect  of  coroners'  inquests  and  findings  therein 
in  prosecutions  for  homicide,  see  the  title  HOMICIDE.  As  to  competency  of  a 
coroner  to  act  as  a  juror,  see  the  title  JURY., 


Compensation  of  Coroners — Statutes — 
Audit  and  Allowance— Act  Feb.  10,  1899 
(Acts  1898-99,  p.  815),  an  act  to  prescribe 
the  duties  and  fix  the  compensation  of  the 
coroner  of  J.  county  and  to  provide  for 
the  payment  of  the  same,  repeals,  as  to 
s  ch  county,  the  General  Statutes  (Code 
1896,  §§  4572,  4573),  so  far  as  it  increases 
the  fees,  and  provides  that  they  shall  in 
all  cases  be  paid  out  of  the  county  treas- 
ury, whereas  §  4573  makes  them  payable 
therefrom  only  When,  in  the  opinion  of 
the  county  commissioners  or  board  of 
revenue,  the  inquest  should  have  been 
held;  but  the  provision  of  §  4573  that  no 
fees  shall  be  paid  for  holding  an  inquest 
when  it  is  publicly  known,  before  the  jury 
is  summoned,  who  caused  the  death,  or 
when  the  stayer  has  been  arrested,  is  not 
repealed,  there  being  nothing  inconsist- 
ent with  it  in  the  local  act.  Jefferson 
County  V,  Abernathy,  35  So.  881,  139  Ala. 
264. 

Code  1896,  §  4573,  providing  that  no 
fees  shall  be  paid  for  holding  an  inquest 
when  it  is  publicly  known,  before  the  jury 


is  summoned,  "who  caused  the  death," 
does  not  prevent  allowance  of  fees  where 
it  is  merely  publicly  known  that  the  death 
was  caused  by  collision  between  an  en- 
gine and  an  electric  car.  Jefferson 
County  V.  Abernathy,  35  So.  881,  139  Ala. 
264. 

Act  Feb.  10,  1899  (Acts  1898-99,  p.  815), 
§  2,  requiring  a  coroner  to  itemize  and 
verify  his  accounts  of  claims  for  fees  and 
holding  inquests,  does  not  create  any  ir- 
reconcilable conflict  between  such  act 
and  general  law  requiring  auditing  and  al- 
lowance by  the  board  of  revenue  of  all 
claims  against  the  county.  Miller  v.  Pa- 
ris, 145  Ala.  494,  39  So.  658. 

Code  1896,  §  958,  subd.  3,  and  §§  1416, 
1417,  1429,  subd.  4,  require  that  all  claims 
against  a  county  shall  be  presented  to  the 
commissioners*  court  or  the  boards  of  rev- 
enue exercising  the  powers  of  the  com- 
missioners' court;  and  Act  Feb.  18,  1899 
(Acts  1898-99,  p.  1115),  creating  the  board 
of  revenue  of  Jefferson  county,  continued 
such  financial  policy,  and  gave  to  such 
board  all  jurisdiction  vested  in  the  county 
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commissioners,  requiring  the  board  to 
perform  all  duties  required  of  courts  of 
county  commissioners,  among  which  is 
that  of  auditing  all  claims  against  the 
county,  allowing  the  same,  issuing  war- 
rants to  the  treasurer,  and  keeping  reg- 
istry of  the  same.  Held,  that  under  such 
legislation  a  coroner  was  not  entitled  to 
compel  a  treasurer  of  J.  county  to  pay  his 
claims  for  fees  for  holding  an  inquest, 
which  had  not  been  audited  and  allowed 
by  the  board  of  revenue,  notwithstanding 
Act  Feb.  10,  1899  (Acts  1898-99,  p.  815), 
providing  for  the  payment  of  coroner's 
fees  without  reference  to  the  county 
board.  Miller  v.  Paris,  145  Ala.  494,  39 
So.  658. 

Jurors  Fees — ^Audit  and  Allowance.^ — 
Cr.  Code,  §  4883,  provides  that  the  com- 
pensation of  petit  and  grand  jurors  shall 
be  preferred  claims,  and  payable  on  the 
certificate  of  the  clerk  of  the  court  with- 
out being  subject  to  audit  and  allowance 
by  the  county  commissioners;  §  4885  pro- 
vides that  jurors  on  a  coroner's  inquest 
are  entitled  to  the  same  compensation  al- 
lowed grand  and  petit  jurors,  "to  be  paid 
in  the  same  manner;"  §  4876  provides  that 
fees   for  the  holding  of  an   inquest  shall 


be  paid  out  of  the  county  treasury,  when, 
in  the  opinion  of  the  court  of  county  com- 
missioners, the  inquest  should  have  been 
held.  Held,  that  coroners'  certificates  for 
jurors'  fees  are  not  payable  without  their 
first  being  audited  and  allowed  by  the 
court  of  county  commissioners.  Hawkins 
V.  Duncan,  103  Ala.  398,  15  So.  828. 

Physician 's  Compensation — ^P  est 
Mortem  Examination. — Code,  §  4573,  de- 
clares that  a  coroner,  when  the  cause  of 
death  is  uncertain,  may  summon  a  physi- 
cian to  make  a  post  mortem  examination, 
and  give  his  opinion  in  writing,  and  that 
the  physician  shall  be  entitled  to  the  same 
fees  as  for  attending  an  inquest.  Section 
4936  provides  a  physician  attending  a  cor- 
oner's inquest  as  a  witness  shall  be  al- 
lowed a  fee  of  five  dollars,  to  be  collected 
out  of  the  estate  of  deceased  if  solvent, 
and  if  insolvent  out  of  the  county  treas- 
ury. Held,  that  where  a  physician,  under 
the  direction  of  a  coroner,  made  a  post 
mortem  examination,  and  was  subse- 
quently paid  by  the  administrator  of  de- 
ceased five  dollars,  he  was  not  entitled 
to  further  compensation  from  the  county. 
Naftel  V.  Montgomery  County,  29  So.  29, 
127  Ala.  563. 


0>rporal  Punishment. 

See  the  titles  CONVICTS;   SCHOOLS   AND   SCHOOL   DISTRICTS. 
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Analysis. 

I.  Incorporation  and  Organization. 

§     1.  Nature  and  Theory  of  Incorporation. 
§    2.  Kinds  and  Classes  of  Corporations. 
§    3.  Special  Charters  or  Acts. 

§    4.  Grant  or  Enactment. 

§    5.  Operation  and  Effect  in  General. 

§    6.  Acceptance  by  Corporators. 

§    7.  General  Laws. 

§    8.  Operation  and  Effect  in  General. 

§    9.  Purposes  of  Incorporation. 

§  10.  Necessity  and  Amount  of  Capital  Subscribed  and  Paid. 

§  11.  Application  for  Incorporation  or  License  to  Organize. 

§  12.  Certificate  or  Articles  of  Association. 

§  13.  Organization  of  Corporation.     . 

§  14.  Defective  Incorporation  or  Organization. 
§  15.  Official  Recognition  of  Corporation. 
§  16.  De  Facto  Corporations. 
§  17.  Attacking  Validity  of  Incorporation. 

§  17  (1)  Persons  Entitled. 

§  17  (2)  Collateral  Attack. 
§  18.  Acts  of  Corporators  and  Promoters. 

§  18  (1)  In  General. 

§  18  (2)  Liability  to  Corporation  and  Stockholders  in  General. 

§  18  (3)  Purchase  of  Property  for  Corporation. 

n.  Corporate  Existence  and  Franchise. 

§  19.  Nature  of  Franchise  to  Be  a  Corporation. 
§  20.  Evidence  of  Corporate  Existence. 

§  20  (1)  Presumptions  and  Burden  of  Proof. 

§  20  (2)  Necessity  and    Sufficiency  of   Showing   Performance  of 

Conditions  Precedent. 
§  20  (3)  Particular  Methods  of  Establishing  Corporate  Existence 

in  General. 
§  20  (4)  Admissions  and  Recognition  by  Dealings. 
§  20  (5)  Authenticated  Copy  of  Official  Record. 
§  20  (6)  Charter  or  Articles,   Subscription  List,   Private  Books, 
and  Records. 
§  21.  Knowledge  of  Corporate  Existence. 
§  22.  Estoppel  to  Allege  or  Deny  Corporate  Existence. 

§  22  (1)  Estoppel  of  Third  Persons  by  Contracts  and  Dealings  in 

General. 
§  22  (2)  Estoppel  of  Third  Persons  by  Execution  or  Acceptance 

of  Notes  and  Other  Evidence  of  Indebtedness. 
§  22  (3)  Estoppel  of  Members  and  Stockholders. 
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§  22  (4)  Estoppel  of  Promoters  and  Officers. 

§  22  (5)  Estoppel  of  Corporation. 
§  23.  Duration. 

§  24.  Amendment  of  Charter  or  Act  of  Incorporation. 
§  25.  Amendment  of  Articles  of  Association. 
§  26.  Repeal  of  Charter  or  Act  of  Incorporation. 

m.  Oorporate  Name,  Seal,  Domicile,  By-Laws  and  Records. 

§  27.  Necessity  of  Name. 

§  28.  Mode  of  Acquisition  of  Name. 

§  29.  Change  of  Name. 

§  30.  Use  of  Similar  Name  by  Others. 

§  31.  Domicile  or  Place  of  Business. 

§  32.  By-Laws. 

§  33.  In  General. 

§  34.  Power  to  Make. 

§  35.  Operation  and  Effect. 

§  36.  Violation  and  Enforcement. 

IV.  Capital,  Stock,  and  Dividends. 

(A)  Nature  and  Amount  of  Capital  and  Shares. 
§  37.  What  Constitutes  Capital  Stock. 

§  38.  Nature  of  Property  in  Shares. 
§  39.  Increase  of  Capital  Stock. 

(B)  Subscription  to  Stock. 

§  40.  Right  to  Subscribe. 

§  41.  Contract  of  Subscription  in  General. 

§  42.  Making,  Requisites  and  Validity. 

§  43.  Construction  and  Operation. 

§  44.  Rights  and  Liabilities  of  Subscribers. 

§  45.  Subscriptions  or  Sales  Through  Promoters  or  Agents. 
§  46.  Subscriptions  Obtained  by  Misrepresentation. 

§  46  (1)  Fraudulent  Representations,   and   Reliance  Thereon 
as  Essential  to  Defeat  Subscription. 

§  46  (2)  Absence  of  Fraudulent  Intent. 

§  46  (3)  Matters  of  Opinion. 

§  46  (4)  As  to  Stock  Subscribed  or  to  Be  Subscribed. 

§  46  (5)  Estoppel,  Waiver,  or  Laches. 

§  46  (6)   Sufficiency  of  Evidence  to  Establish  Fraud. 

§  46  (7)  Effect  of  Fraud,  and  Remedies  of  Subscribers. 
§  47.  Conditional  Subscriptions. 
§  48.  Collateral  Agreements. 
§  49.  Withdrawal  or  Cancellation. 
§  50.  Release  or  Discharge. 
§  51.  Payment. 
§  52.  Calls  or  Assessments  on  Unpaid  Subscriptions. 

§  52  (1)  Power  and  Duty  to  Make. 

§  52  (2)  Demand  and  Notice. 
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§  52  (3)  Time  When,  and  Amounts  for  Which,  Assessments 
May  Be  Levied. 
§  53.  Actions  on  Subscriptions. 

§  53  (1)  Right  of  Action  and  Defenses. 

§  53  (2)  Nature  and  Form  of  Remedy. 

§  53  (3)  Time  to  Sue,  Limitations,  and  Laches. 

§  53  (4)  Parties. 

§  53  (5)  Pleading. 

§  53  (6)  Evidence. 

§  53  (7)  Trial,  Judgment,  and  Damages. 
§  54.  Securities  for  Subscriptions. 
§  55.  Notes. 

(C)  Issue  of  Certificates. 

§  56.  Nature  and  Necessity  of  Scrip. 

§  57.  Issue  for  Unauthorized  or  Insufficient  Consideration. 

§  57  (1)  In  General. 

§  57  (2)   Issuance  of  Stock  in  Payment  of  Property  or  Serv- 
ices. 

§  57  (3)  Sale  of  Stock  at  Less  than  Par  Value  or  Less  than 
Price  Fixed  in  Charter. 
§  58.  Fraudulent  Issue. 

§  59.  Rights  and  Remedies  as  to  Invalid  Stock. 
§  60.  Loss  of  Certificate. 
§  6L  Cancellation  of  Certificates. 

(D)  Transfer  of  Shares. 

§  62.  Assignability  of  Shares  in  General. 
§  63.  Negotiability  of  Certificates. 
§  64.  Requisites  of  Transfer  in  General. 
§  65.  Sales. 

§  66.  Contract  in  General. 

§  67.  Rescission. 

§  68.  Performance  of  Contract. 

§  69.  Warranties  and  Agreements  to  Repurchase. 

§  70.  Remedies. 

§  70  (1)  Conditions  Precedent  to  Action  or  Defense. 

§  70  (2)  Pleading. 
§  7L  Pledges. 

§  71   (1)  Requisites  and  Validity  in  General. 

§  71   (2)  Pledge  Distinguished  from  Other  Transactions. 

§  71   (3)  Registration  or  Transfer  on  Corporate  Books. 

§  71   (4)   Priorities. 

§  71   (5)  Pledgees  as  Bona  Fide  Purchasers. 

§  71   (6)  Sale  or  Other  Disposition  of  Stock  and  Failure  to 
Sell  or  Convert. 

§  71   (7)  Conversion  of  Stock  before  Default. 

§  71   (8)  Actions  for  Damages. 

§  71   (9)  Operation  and  Effect  in  General. 
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§  71  (10)  Redemption. 
§  71   (11)  Enforcement. 
§  72.  Registration  or  Transfer  on  Corporate  Books. 

§  73.  Necessity. 

§  74.  Making  and  Sufficiency. 

§  75.  Liabilities  and  Remedies  for  Refusal. 

§  76.  Liabilities  and  Remedies  for  Erroneous  or  Wrongful 

Transfer. 
§  77.  Rights  and  Liabilities  of  Owner  of  Stock  Registered  in 

Another's  Name. 

§  78.  Rights  of  Creditors  of  Transferror. 

§  79.  Estoppel  to  Allege  or  Deny  Transfer. 
§  80.  Effect  of  Transfer. 

§  81.  Liability  to  Assessment. 

§  82.  Bona  Fide  Purchasers. 

(E)  Interest,  Dividends,  and  New  Stock. 

§  83.  Rights  and  Liabilities  as  to  Dividends  Improperly  Paid. 
§  84.  Rights  and  Remedies  of  Stockholders  as  to  Dividends. 
§  85.  Ordinary  Stock. 

(F)  Lien  of  Corporation. 

§  86.  Nature  and  Grounds  in  General. 
§  87.  Creation. 

§  88.  Restriction  on  Right  to  Transfer  by  One  Indebted  to  Corpo- 
ration. 
§  89.  Debts  Secured. 
§  90.  Waiver. 
§  91.  Priority. 
§  92.  Enforcement. 

V.  Members  and  Stockholders. 

(A)  Rights  and  Liabilities  as  to  Corporations. 
§    93.  Who  Are  Members  or  Stockholders. 
§    94.  Evidence  of  Membership. 
§    95.  Withdrawal. 

§    96.  Expulsion,  Suspension,  or  Exclusion. 
§    97.  Nature  of  Relation. 
§    98.  Services  to  Corporation. 
§    99.  Management  of  Corporate  Affairs  in  General. 
§  100.  Inspection  of  Corporate  Books  and  Records. 

§  100  (1)  Right  to  Inspection. 

§  100  (2)  Refusal  to  Allow  Inspection. 

§  100  (3)  Enforcement  of  Right  of  Inspection  by  Courts. 
§  101.  Engaging  in  Competing  Business. 
§  102.  Dealings  with  Corporation. 
§  103.  Actions  between  Members  and  Corporation. 

§  103  (1)  Right  of  Member  or  Stockholder  to  Sue  Corpora- 
tion in  General. 
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§  103  (2)  Demand  before  Action. 
§  103  (3)  Pleading. 
§  104.  Actions  between  Members  of  Same  Corporation. 

(B)  Meetings. 

§  105.  Calling  and  Notice. 

§  106.  Organization  and  Conduct. 

§  107.  Right  to  Vote  in  General. 

§  108.  Proxies  and  Voting  Trusts. 

§  109.  Agreements  as  to  Voting. 

§  110.  Judicial  Regulation  or  Review  of  Proceedings. 

(C)  Suing  or  Defending  on  Behalf  of  Corporation. 
§  111.  Right  to  Sue  or  Defend  in  General. 

§  112.  Groimds  of  Action  or  Defense. 
§  113.  Refusal  of  Corporation  or  Officers  to  Act. 
§  113  (1)  In  General. 
§  113  (2)  Necessity  of  Demanding  Action  by  Corporation  or 

Its  Officers. 
§  113  (3)  Excuse  for  Failure  to  Seek  Redress  Through  Cor- 
poration or  Officers. 
§  114.  Persons  Entitled  to  Sue  or  Defend. 
§  115.  Jurisdiction  and  Venue. 
§  116.  Parties. 
§  117.  Pleading. 

§  117  (1)  Allegations  as  to  Corporate  Right  of  Action. 

§  117  (2)  Allegations  as  to  Interest  of  or  Injury  to  Plaintiff 

or  Complainant. 
§  117  (3)  Necessity  of  Allegation  of  Demand  on  or  Refusal 

of  Corporation  or  Officers  to  Act. 
§  117  (4)  Sufficiency  of  Allegations  as  to  Demand  on  and  Re- 
fusal of  Corporation  or  Officers  to  Act. 
§  117  (5)  Excuse  for  Failure  to  Allege  Demand  for  Action 

by  Corporation  or  Officers. 
§  117  (6)  Sufficiency  of  Bill,  Petition  or  Complaint. 
§  117  (7)  Plea,  Answer  or  Demurrer. 
§  118.  Costs  and  Expenses. 

(D)  Liability  for  Corporate  Debts  and  Acts. 
§  119.  Nature  and  Grounds  in  General. 

§  120.  Constitutional  and  Statutory  Provisions. 

§  121.  Defective  Incorporation  or  Organization. 

§  122.  Extent  of  Liability  on  Subscription  to  Stock. 

§  123.  Unpaid  Subscriptions. 

§  124.  Release  of  Subscriber  by  Corporation. 

§  125.  Stock  Issued  for  Unauthorized  or  Insufficient  Consid- 
eration. 
§  125  (1)  Liability  of  One  Taking  or  Purchasing  Stock  at 
Less  than  Par. 
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§  125  (2)  Excessive   Valuation  of   Property  Transferred   in 
Payment. 
§  126.  Extent  of  Additional  Statutory  Inability. 
§  127.  Debts  to  Which  Liability  Extends. 
§  128.  Persons  Entitled  to  Enforcp^  Inability. 
§  129.  Persons  Liable. 

§  130.  Members  in  General. 

§  131.  Holders  or  Owners  of  Stock. 

§  131   (1)  Holders  of  "Bonus"  Stock  or  Stock  Issued  as  Gra- 
tuity. 

§  131   (2)  Holders  of  Shares  Which  Have  Been  Forfeited. 
§  132.  Effect  of  Transfers. of  Stock. 

§  132  (1)  In  General. 

§  132  (2)  Liability  of  Seller  or  Transferror  for  Debts  Cre- 
ated or  Accruing  after  Transfer. 

§  132  (3)  Effect  and  Validity  of  Surrender  or  Sale  of  Stock 
to  Corporation. 

§  132  (4)  Liability  of  Pledgees. 
§  133.  Set-Off  of  Claims  by  Stockholder  against  Corporation. 
§  134.  Amendment  or  Repeal  of  Statute  Imposing  Liability. 
§  135.  Necessity  of  Exhausting  Remedy  against  Corporation. 
§  136.  Effect  as  against  Stockholder  of  Judgment  against  Corpora- 
tion. 
§  137.  Insolvency  or  Dissolution  of  Corporation. 
§  138.  Garnishment  of  Stockholder. 
§  139.  Actions  to  Enforce  Liability. 
§  140.  Nature  and  Form. 

§  140  (1)  Right  to  Sue  at  Law  to  Enforce  Statutory  Liability. 

§  140  (2)   Proceedings  in  Equity. 

§  141.  Defenses. 

§  142.  Limitations  and  Laches. 

§  143.  Parties. 

§  144.  Pleading. 

§  144  (1)  Bill,  Complaint,  Petition,  or  Declaration. 

§  144  (2)  Plea  or  Answer,  Cross  Bill  or  Cross  Complaint, 
and  Subsequent  Pleadings. 

§  144  (3)  Amendment. 

§  144  (4)  Issues,  Proof  and  Variance. 
§  145.  Evidence. 

§  145  (1)  Presumptions  and  Burden  of  Proof. 

§  145  (2)  Admissibility. 
§  146.  Amount  of  Recovery. 

VI.  Officers  and  Agents. 

(A)  Election  or  Appointment,  Qualification  and  Tenure. 
§  147.  Power  to  Elect  or  Appoint  in  General. 
§  148.  Election  of  Directors. 
§  149.  Election  or  Appointment  of  Ministerial  Officers. 


Digitized  by 


Google 


Corporations  433 


§  150.  Appointment  of  Agents. 

§  151.  De  Facto  Officers  and  Agents. 

§  152.  Estoppel  to  Deny  Appointment  or  Agency. 

§  153.  Term  of  Office  and  Tenure. 

§  154.  Disqualification. 

§  155.  Removal. 

§  156.  Election  or  Appointment  of  Successor. 

(B)  Authority  and  Functions. 

§  157.  Authority  of  Directors. 
§  158.  Meetings  of  Directors. 

§  158  (1)   Necessity  and  Legality  of  Meeting. 

§  158  (2)  Time  and  Pla^e  of  Meeting. 

§  158  (3)  Number  Authorized  to  Act. 
§  159.  President. 
§  160.  Inferior  Ministerial  Officers. 

(C)  Rights,  Duties,  and  Liabilities  as  to  Corporation  and  Its  Members. 
§  161.  Fiduciary  Nature  of  Relation. 

§  162.  Compensation. 

§  162  (1)  Right  Thereto  in  General. 

§  162  (2)  Right    Dependent   on    Services   within   or   Outside 
Ordinary  Duties. 

§  162  (3)  Directors  or  Trustees  Voting  Themselves  Salaries 
or  Increase. 

§  162  (4)  Amount  and  Duration. 

§  162  (5)  Effect  of  Dissolution  or  Insolvency  and  Retirement 
from  Business. 

§  162  (6)  Actions  for  Compensation. 
§  163.  Management  of  Corporate  Affairs  in  General. 

§  163  (1)   In  General. 

§  163  (2)  Degree  of  Care  Required  and  Negligence. 
§  164.  Corporate  Property,  Funds,  and  Securities. 

§  164  (1)  Liability  for  Funds  Deposited. 

§  164  (2)   Purchase  and  Sale  of  Property  in  General. 
§  165.  Acquiring  Adverse  Title  or  Interest. 
§  166.  Individual  Profits  or  Benefits  from  Corporate  Business. 
§  167.  Fraud  as  against  Corporation  or  Shareholders. 
§  168.  Actions  between  Corporation  and  Its  Officers  or  Agents. 

§  168  (1)  Remedy  at  Law  or  in  Equity. 

§  168  (2)  Time  to  Sue. 

§  168  (3)  Pleading. 
§  169.  Actions  between  Shareholders  and  Officers  or  Agents. 

§  169  ( 1 )  Conditions    Precedent,    Pursuing   Other   Remedies, 
and  Demand. 

§  169  (2)  Laches. 

§  169  (3)  Action  by  Single  or  Minority  Stockholders. 

§  169  (4)  Bill,  Petition,  or  Complaint  in  General. 

§  169  (5)  Allegations  as  to  Right  to  Sue. 
3  Ala  Dig— 28 
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§  169  (6)  Injunction  and  Receiver. 

§  169  (7)  Judgment  or  Decree. 
§  170.  Supervision  of  Official  Acts  by  Public  Authorities. 
(D)  Liability  for  Corporate  Debts  and  Acts. 
§  171.  Nature  and  Grounds  in  General. 
§  172.  Mismanagement  of  Corporate  Affairs. 
§  173.  Misappropriation  of  Corporate  Assets. 
§  174.  Participation  in  Unauthorized  or  Wrongful  Acts  of  Corpo- 
ration. 
§^75.  Joint  or  Several  Liability. 
§  176.  Actions  to  Enforce  Liability. 

§  177.  Pleading. 

§  178.  Criminal  Responsibility  of  Officers  for  Corporate  Acts. 

Vn.  Oorporate  Powers  and  Liabilities. 

(A)  Extent  and  Exercise  of  Powers  in  General. 

§  179.  Scope  of  Corporate  Power  in  General. 

§  179  (1)  In  General. 

§  179  (2)  Notice  of  Limitations. 

§  179  (3)  Express  or  Implied  Grant  of  Power  in  General. 
§  180.  Transfer  of  Charter  or  Franchises. 
§  181.  Purchasing  and  Holding  Corporation's  Own  Stock. 
§  182.  Purchasing  and  Holding  Stock  in  Other  Corporations. 
§  183.  Combinations,  Pools,  and  Associations. 
§  184.  Agencies. 

§  185.  Limitation  of  Powers  by  Purposes  of  Incorporation. 
§  186.  Mode  of  Action  in  General. 
§  187.  Necessity  for  Use  of  Seal. 
§  188.  Effect  of  Acts  Ultra  Vires  in  General. 
§  189.  Ratification  of  Unauthorized  Acts. 
§  190.  Persons  Entitled  to  Question  Corporate  Powers. 

§  190  (1)  Persons  Interested  in  or  Damaged  by  Act  Com- 
plained of. 

§  190  (2)   Private  Citizens  or  State. 

§  190  (3)  Creditors  or  Debtors. 
§  191.  Estoppel  to  Deny  Corporate  Powers. 

§  191   (1)  Estoppel  of  Corporation  in  General. 

§  191   (2)  By  Receiving  or  Retaining  Benefits. 

§  191   (3)  Estoppel  of  Officers,  Agents  or  Stockholders. 

§  191   (4)  Estoppel  of  Third  Persons. 
§  192.  Evidence  as  to  Corporate  Powers. 
§  193.  Questions  for  Jury  as  to  Corporate  Powers. 
§  194.  Visitation  and  Supervision  by  Public  Officers. 

(B)  Representation  of  Corporation  by  Officers  and  Agents. 

§  195.  Application  of  Principle  of  Agency  to  Corporations. 
§  196.  Actual  or  Apparent  Authority. 
§  197.  Restriction  of  Authority. 
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§  198.  Representation  of  Different  Corporations  or  of  Corporation 

and  Individual  by  Same  Person. 
§  199.  Use  of  Corporate  or  Individual  Name. 
§  200.  Contracts  in  General. 
§  201.  Contracts  of  Employment. 
§  202.  Leases. 

§  203.  Purchases,  Sales  and  Warranties. 
§  204.  Pledging  Credit  of  Corporation. 
§  205.  Borrowing  and  Loaning  Money. 
§  206.  Negotiable  Instruments. 
§  207.  Conduct  of  Litigation. 
§  208.  Assignment  for  Benefit  of  Creditors. 
§  209.  Representations  or  Admissions. 

§  209  (1)  In  General. 

§  209  (2)  President  and  Vice-President. 
§  210.  Wrongful  Acts  or  Omissions. 

§  211.  Persons  Entitled  to  Question  Authority  of  Officer  or  Agent. 
§  212.  Estoppel  to  Deny  Authority  or  Acts  in  General. 
§  213.  Ratification  and  Repudiation. 

§  213  (1)  In  General. 

§  213  (2)  By  Assent  of  Directors  in  General. 

§  213  (3)  By  Acquiescence  or  Recognition. 

§  213  (4)  Knowledge  or  Notice  of  Facts  to  Support  a  Ratifi- 
cation. 
§  214.  Notice  to  Officer  or  Agent  as  Affecting  Corporation. 

§  214  (1)  In  General. 

§  214  (2)  Tortious  Acts. 

§  214  (3)  Matters  within  Scope  of  Agency  or  Emplo)anent. 

§  214  (4)  Knowledge  Derived  from  Officer's  Individual  In- 
terest or  Business. 

§  214  (5)  Officer  Interested  Adversely. 
§  215.  Evidence  as  to  Authority. 

§  215  (1)  Presumptions  as  to  Authority  in  General. 

§  215  (2)  From  Customary  Duties  or  Acts  or  Nature  of  Of- 
fice. 

§  215   (3)  From  Regularity  or  Manner  of  Execution  of  Cor- 
porate Instrument. 

§  215  (4)  Burden  of  Proof. 

§  215  (5)  Admissibility  and  Competency  in  General. 

§  215  (6)  Acts  or , Declarations  of  Corporation. 

§  215  (7)  Acts  or  Declarations  of  Officer  or  Instruments  Ex- 
ecuted by  Him. 

§  215  (8)  Weight  and  Sufficiency. 
§  216.  Questions  for  Jury  as  to  Authority. 
(C)  Property  and  Conveyances. 

§  217.  Capacity  to  Acquire  and  Hold  Property  in  General. 
§  218.  Restrictions  as  to  Real  Property. 
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§  219.  Power  of  Corporation  to  Convey  in  General. 
§  220.  Power  to  Mortgage  or  Pledge. 
§  221.  Conveyances  by  Corporations. 

§  222.  Authority  to  Make. 

§  223.  Form  and  Requisites. 

§  224.  Execution. 

§  225.  Construction  and  Operation. 

§  226.  Effect  of  Conveyances  and  Transactions  Ultra  Vires. 

(D)  Contracts  and  Indebtedness. 

§  227.  Capacity  to  Contract  in  General. 

§  228.  Contracts  before  Incorporation  or  Organization. 

§  229.  Implied  Contracts. 

§  230.  Formal  Requisites  in  General. 

§  231.  Necessity  of  Writing. 

§  232.  Contracts  under  Seal. 

§  233.  Contracts  of  Employment. 

§  234.  Purchases  by  Corporation. 

§  235.  Sales  by  Corporation. 

§  236.  Leases  and  Agreements  of  Hiring. 

§  237.  Borrowing  Money. 

§  238.  Loaning  Money. 

§  239.  Taking  Notes,  Bonds,  Mortgages,  or  Other  Securities. 

§  240.  Making  and  Indorsement  of  Negotiable  Instruments. 

§  241.  Authority  to  Make  or  Indorse. 

§  242.  Accommodation  Paper. 

§  243.  Making  and  Issue  of  Bonds. 

§  244.  Authority  to  Issue. 

§  245.  Nature  of  Obligation. 

§  246.  Form,  Requisites,  and  Validity. 

§  247.  Negotiation  and  Sale. 

§  248.  Rights  and  Remedies  of  Holders, 

§  249.  Mortgages  and  Trust  Deeds  by  Corporation. 

§  250.  Form,  Requisites,  and  Validity. 

§  251.  Construction  and  Operation  in  General. 

§  252.  Lien  and  Priority. 

§  253.  Foreclosure  by  Action. 

§  254.  Redemption. 

§  255.  Liens  for  Debts  of  Corporation. 
§  256.  Indemnity,  Guaranty  and  Suretyship. 

§  257.  Rights  and   Liabilities  on   Contracts   and   Securities   Ultra 
Vires. 

(E)  Torts. 

§  258.  Nature  and  Grounds  of  Corporate  Liability. 

§  259.  Ultra  Vires  Acts. 

§  260.  Scope  of  Authority  or  Employment. 

§  261.  Willful  or  Malicious  Act. 

§  262.  Negligence. 
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§  263.  Ratification  or  Repudiation. 
§  264.  Damages. 
(F)  Civil  Actions. 

§  265.  Capacity  to  Sue  and  Be  Sued  in  General. 

§  266.  Constitutional  and  Statutory  Provisions. 

§  267.  Venue. 

§  268.  Use  of  Corporate  Name. 

§  269.  Parties. 

§  270.  Process  and  Notice. 

§  270  (1)  Necessity,   Form  and  Requisites. 

§  270  (2)  Officer  or  Agent  That  Should  or  May  Be  Served. 

§  270  (3)  Authority  or  Capacity  of  Person  Served. 

§  270  (4)  Requisites  and  Sufficiency  of  Return  of  Service. 
§  271.  Appearance  and  Representation  by  Attorney.  [ 

§  272.  Attachment  and  Garnishment.  f 

§  273.  Injunction.  \ 

§  274.  Receiver. 
§  275.  Pleading. 
§  276.  In  General. 

§  276  (1)  Requisites  and  Sufficiency  of  Pleadings  in  General. 

§  276  (2)  Execution  of  Contracts  and  Breach  Thereof. 
§  277.  Allegation  and  Denial  of  Corporate  Existence. 

§  277  (1)  In  Action  by  Corporation. 

§  277  (2)  In  Action  against  Corporation. 

§  277  (3)  Allegations  as  to  Termination  or  Forfeiture. 

§  278.  Defense  of  Ultra  Vires. 

§  279.  Amended  and  Supplemental  Pleadings. 

§  280.  Signature,  Verification  and  Accompanying  Affidavits. 

§  281.  Issues,  Proof  and  Variance. 

§  282.  Evidence. 

§  282  (1)  Presumptions  and  Burden  of  Proof.  j 

§  282  (2)  Admissibility.  *  ' 

§  282  (3)  Weight  and  Sufficiency. 
§  283.  Trial. 

§  284.  Judgment  or  Decree. 
§  285.  Execution  and  Enforcement  of  Judgment. 
§  286.  Appeal  and  Error. 
§  287.  Costs. 

Vm.  Insolvency  and  Receivers. 

§  288.  What  Constitutes  Corporate  Insolvency. 

§  289.  Conveyances   When    Insolvent   or   in   Contemplation   of    Insol- 
vency. 

§  289  (1)  In  General. 

§  289  (2)  Transfer  to  or  for  Benefit  of  Officers  or  Stockholders. 
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§  289  (3)  Transfer  to  Another  Corporation  Having  Same  Officers 
or  Stockholders. 
§  290.  Preferences  to  Creditors  Generally. 

§  290  (1)  In  General. 

§  290  (2)  Trust-Fund  Doctrine. 
§  291.  Preferences  to  Officers  or  Stockholders. 

§  291   (1)  Right  to  Secure  or  Prefer  in  General. 

§  291   (2)  Vote  or  Resolution  Authorizing  Preference. 

§  291   (3)   Preference  of  Debt  for  Which  Officer  or  Stockholder 
Is  Surety. 
§  292.  Remedies  of  Creditors  in  General. 

§  292  (1)  Right  to  Equitable  Remedy  of  Trust  Fund. 

§  292  (2)  As  to  Fraudulent  or  Preferential  Transfers. 
§  293.  Creditors'  Suits. 

§  293  (1)  Right  to  Remedy. 

§  293  (2)  Conditions  Precedent. 

§  293  (3)  Persons  Entitled. 

§  293  (4)  Jurisdiction. 

§  293  (5)  Rights  Acquired  by  Suit. 

§  293  (6)  Parties. 

§  293  (7)  Pleading. 
§  294.  Assignment  for  Benefit  of  Creditors. 

§  294  (1)  Right  to  Make. 

§  294  (2)  Requisites  and  Validity. 

§  294  (3)  Operation  and  Effect. 

§  294  (4)  Rights  and  Remedies  of  Creditors. 

§  294  (5)  Powers  and  Proceedings  of  Assignee. 
§  295.  Appointment  of  Receiver. 
§  296.  Grounds. 

§  296  (1)  In  General. 

§  296  (2)  Insolvency  and  Preference  of  Creditors. 

§  2%  (3)  Dissensions  as  to  Management. 

§  296  (4)   Maladministration  or  Diversion  pf  Assets. 

§  296  (5)  Failure  to  Collect  Debts. 

§  2%  (6)  Misconduct  of  Directors. 

§  297. Jurisdiction. 

§  298.  Parties  on  Application. 

§  299.  Proceedings. 

§  299  (1)  Petition,  Complaint,  or  Bill. 

§  299  (2)  Notice  and  Hearing. 

§  299  (3)  Scope  of  Inquiry  or  Relief. 

§  299  (4)  Proof. 

§  300.  Appointment,  Qualification,  and  Tenure. 

§  301.  Effect. 

§  302.  Collection  of  Assets. 
§  303.  Priorities  of  Claims. 

§  303  (1)  Bondholders  and  Mortgagees. 
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§  303  (2)  Claims  of  Employees. 

IX.  Beincorporation  and  Beorganization. 

§  304.  Right  of  Purchasers  of  Corporate  Franchise  and  Property  to  Re- 
organize. 
§  305.  Agreements  for  Reorganization. 
§  306.  Identity  of  Original  and  Reorganized  Corporations. 
§  307.  Succession  to  Powers  and  Rights  of  Original  Corporation; 
§  308.  Liabilities  of  Original  Corporation. 

Z.  Oonsolidation. 

§  309.  Power  to  Consolidate. 

§  310.  Agreements  for  Consolidation. 

§  311.  Rights  and  Remedies  of  Dissenting  Stockholders. 

§  312.  Status  of  Original  and  Consolidated  Corporations. 

§  313.  Franchises  and  Powers  of  Consolidated  Corporation. 

§  314.  Liabilities  for  Debts  and  Acts  of  Original  Corporations. 

§  314  (1)  Liability  for  Debts. 

§  314  (2)  Liability  for  Torts. 
§  315.  Actions  by  or  against  Consolidated  Corporation. 

XI.  DiBsolntion  and  Forfeiture  of  Franchise. 

§  316.  Causes  and  Grounds  in  General. 

§  317.  Invalid  or  Fraudulent  Corporation. 

§  3L8.  Limitation  of  Term. 

§  319.  Nonuser  or  Surrender  of  Franchise. 

§  320.  Misuse  of  Franchise  or  Powers. 

§  321.  Exercise  of  Power  or  Franchise  Not  Conferred. 

§  322.  Violation  of  Charter  or  Statute. 

§  323.  Loss  or  Transfer  of  Property  or  Capital. 

§  324.  Insolvency  or  Nonpayment  of  Debts. 

§  325.  Suspension  of  Business. 

§  326.  Defenses  and  Waiver  of  Grounds  for  Dissolution  or  Forfeiture. 

§  327.  Necessity  of  Judicial  Proceedings. 

§  328.  Jurisdiction  and  Venue  of  Proceedings. 

§  329.  Proceedings  for  Voluntary  Dissolution. 

§  330.  Proceedings  to  Enforce  Dissolution  or  Forfeiture. 

§  331.  By  or  in  Name  of  State  or  Public  Officers. 

§  332.  By  Members  or  Officers  of  the  Corporation. 

§  332  (1)  In  General. 

§  332  '(2)  Nature  and  Form  of  Remedy. 

§  332  (3)  Parties. 

§  332  (4)  Pleading. 

§  332  (5)  Evidence. 
§  333.  Effect  of  Dissolution  in  General. 

§  333  (1)  In  General. 

§  333  (2)  Effect  on  Contracts  and  Rights  Generally-. 
§  334.  Continuance  of  Corporation  for  Purpose  of  Winding  Up. 
§  335.  Officers  or  Other  Trustees  for  Purpose  of  Winding  Up. 
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§  336.  Appointment  of  Receiver. 

§  337.  Collection  of  Unpaid  Subscriptions. 

§  338.  Enforcement  of  Liabilities  of  Officers  and  Stockholders. 

§  339.  Actions  by  or  against  Corporation  after  Dissolution. 

Xn.  Foreign  Oorporations. 

§  340.  Grounds  of  Recognition  in  General. 

§  341.  Evidence  of  Incorporation. 

§  342.  Domestication. 

§  343.  Power  to  Exclude,  Restrict,  or  Regulate. 

§  344.  Application  of  Constitutional  Provisions. 

§  345.  Subjection  to  Laws  Governing  Domestic  Corporations. 

§  346.  Subjection  to  Same  Requirements  as  Imposed  by  Home  State. 

§  347.  Carrying  on  Business  within  State. 

§  347  (1)  In  General. 

§  347  (2)  Soliciting  Business. 

§  347  (3)  Isolated  Transactions. 

§  347  (4)  Engaging  in  Litigation. 
§  348.  Compliance  with  Requirements  in  General. 
§  349.  Filing  Charter  or  Articles  of  Association. 
§  350.  Designation  of  Agent  and  Place  of  Business. 
§  35L  Deposit  of  Securities. 
§  352.  Penalties  for  Violation  of  Statute. 

§  353.  Acquiring,  Holding,  and  Conveying  Property  in  General. 
§  354.  Contracts. 

§  354  (1)  Right  to  Contract  and  Validity  of  Contracts. 

§  354  (2)  What  Law  Governs. 

§  354  (3)  Complying  with  Statutory  Requirements  and  Obtaining 
Permission  to  Do  Business. 

§  354  (4)  Failure  to  Designate  Agent  and  Place  of  Business. 

§  354  (5)  Executed  Contracts. 
§  355.  Estoppel. 
§  356.  Right  to  Sue. 
§  357.  Actions  by  or  against. 
§  358.  Jurisdiction. 

§  358  (1)  Facts  and  Circumstances  Conferring  Jurisdiction. 

§  358  (2)  Subject  Matter  or  Causes  of  Action  to  Which  It  Extends. 

§  359.  Venue. 

§  360.  Limitations  and  Laches. 

§  361.  Process. 

§  362.  Attachment  and  Garnishment. 

§  363.  Pleading. 

§  363  (1)  Corporate  Existence  or  Right  to  Recognition. 

§  363  (2)  Residence  of  Parties  and  Place  Where  Cause  of  Action 
Arose. 

§  363  (3)  Compliance  or  Noncompliance  with  Statutory  Require- 
ments in  General. 

§  363  (4)  Filing  or  Recording  Charter  or  Articles  of  Association. 
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§  363  (5)  Designation  of  Agent  and  Place  of  Business. 

§  363  (6)  Obtaining  License  or  Certificate. 

§  364.  Evidence. 

§  365.  Appeal  and  Error. 

§  366.  Assignment  for  Benefit  of  Creditors. 
§  367.  Powers  and  Duties  of  Receivers. 
§  36&  Effect  of  Dissolution. 

Cross  References, 

See  the  titles  ASSOCIATIONS;  CONSTITUTIONAL  LAW;  EMINENT  DO- 
MAIN; FRAUDULENT  CONVEYANCES;  GARNISHMENT;  JOINT-STOCK 
COMPANIES;  MASTER  AND  SERVANT;  MUNICIPAL  CORPORATIONS; 
PROCESS;  RECEIVERS. 


I.    INCORPORATION   AND   ORGAN- 
IZATION. 

§  1.   Nature  and  Theory  of  Incorporation. 

A  corporation  is  a  franchise.  Its  privi- 
leges are  conferred  by  the  sovereignty; 
and  hence,  it  is  defined  to  be  a  "branch 
of  the  king's  (or  governmental)  prerog- 
ative, subsisting  in  the  hands  of  a  sub- 
ject,** or  citizen.  2  Blackst.  Com.  37;  3 
Kent  Com.  458;  State  v.  Moore,  19  Ala. 
514;  Tuscaloosa,  etc.,  Art  Ass'n  v.  Mur- 
phy, 58  Ala.  54,  61. 

"Corporations  are  creatures  of  special 
statutes  or  general  law  authorizing  their 
organization,  and  possess  only  such  pow- 
ers as  are  expressly  granted,  or  such  as 
are  necessary  to  carry  into  effect  the 
powers  so  expressly  granted.  Chewacla 
Lime-Works,  z/.  Dismukes,  87  Ala.  344,  6 
So.  122,  5  L.  R.  A.  100."  Marengo  Ab- 
stract Co.  V,  Hooper  &  Co.,  174  Ala.  497, 
56   So.  580,   584. 

A  Distinct  Entity. — The  general  doc- 
trine is  well  established,  and  obtains  both 
at  law  and  in  equity,  that  a  corporation  is 
a  distinct  entity,  to  be  considered  separate 
and  apart  from  the  individuals  who  com- 
pose it,  and  is  not  to  be  affected  by  the 
personal  rights  and  obligations  and  trans- 
actions of  its  stockholders,  and  this 
whether  said  rights  accrued  or  obliga- 
tions were  incurr-d  before  or  subsequent 
to  incorporation.  Moore,  etc.,  Hardware 
Co.  V,  Towers  Hardware  Co.,  87  Ala.  206, 
6  So.   41,  43. 

Consideration  for  Incorporation. — The 
power  to  create  private  corporations,  and 
to  confer  on  them  privileges  not  enjoyed 
by  the  general  public,  is  rested  on  the 
public  services  such  corporations  are  sup- 


posed to  perform;  such  as  increased  facil- 
ities to  commerce,  employment  given  to 
labor,  and  increase  of  public  wealth.  Or, 
wheh  the  corporation  is  eleemosynary  in 
its  purposes,  the  benefaction  it  proposes 
to  bestow.  Tuscaloosa,  etc..  Art  Ass'n 
V,   Murphy,   58  Ala.   54,  59. 

In  theory,  the  peculiar  privileges  of 
corporations  are  conferred  upon  them,  by 
contract  with  the  state,  in  consideration 
of  the  public  benefit  which  will  result 
from  their  operations;  and  the  fact  that, 
in  the  hurry  of  legislation,  the  privileges 
conferred  sometimes  greatly  exceed  in 
value  the  benefits  accruing  to  the  public, 
is  not  a  matter  for  the  consideration  of 
the  courts,  in  determining  the  validity  of 
a  grant  of  powers  which  will,  prima  facie, 
exert  a  beneficial  influence  on  the  com- 
merce, trade,  and  mercantile  interests  of 
the  country.  Daughdrill  v,  Alabama  Life 
Ins.,  etc.,  Co.,  31  Ala.  91.  See,  also, 
Aldridge  v,  Tusctunbia,  etc.,  R.  Co., 
2   Stew.   &  P.   199,  211. 

Corporation  a  Person. — ^The  term  per- 
son, in  a  statute,  embraces  not  only  nat- 
ural, but  artificial  persons,  unless  the  lan- 
guage indicates  that  it  was  employed  in 
a  more  limited  sense — therefore,  a  cor- 
poration is  a  person,  within  the  meaning 
of  the  attachment  laws.  Planters*,  etc.. 
Bank  r.  Andrews,  8  Fort.  404. 

§  2.  Kinds  and  Classes  of  Corporations. 

Public  and  Private  Corporations  Dis- 
tinguished.— "The  difference  between  pub- 
lic and  private  corporations  is  radical,  and 
in  many  instances  governed  by  widely 
different  principles  of  Jaw.  Private  cor- 
porations are  associations  formed  by  the 
voluntary   agreement   of   their   niembers. 
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such  as  banking,  railroad,  an4  manu- 
facturing companies.  Public  corporations 
are  not  voluntary  associations  at  all,  and 
there  is  no  contractual  relation  between 
the  corporators.  States,  counties,  and 
municipalities  are  examples  of  public  cor- 
porations." Wolffe  V,  Underwood,  91  Ala. 
523,  8  So.  774,  775. 

Public  corporations  are  such  only  as 
are  founded  by  the  government  for  pub- 
lic purposes,  where  the  whole  interests  be- 
long also  to  the  government.  If,  there- 
fore, ^the  foundation  be  private,  though 
under  the  charter  of  the  government,  the 
corporation  is  private,  however  extensive 
the  use  may  be  to  which  it  is  devoted, 
either  by  the  bounty  of  the  founder,  or 
the  nature  and  objects  of  the  institutions. 
WolflFe  V,  Underwood,  91  Ala.  523,  8  So. 
774,  775. 

If  the  corporators  have  paid  and  done 
nothing,  amounting  to  a  valuable  con- 
sideration for  the  act  of  incorporation; 
in  fine,  if  there  is  no  contract  upon  val- 
uable consideration  between  the  state  and 
the  corporators,  it  is  a  public,  not  a  pri- 
vate corporation.  If  it  be  public,  it  is 
certainly  within  the  complete  control  of 
the  general  assembly.  Trustees  v,  Win- 
ston, 5  Stew.  &  P.  17,  23. 

The  trustees  of  the  University  of  Ala- 
bama, an  institution  created  by  legislative 
enactment,  and  maintained  by  means  of 
the  proceeds  of  public  lands,  constitute  a 
public,  and  not  a  private,  corporation. 
University  of  Alabama  v.  Winston,  5 
Stew.  &  P.  17. 

The  "Cranebrake  Agriculttiral  Di»- 
trict,'*  as  established  by  the  act  approved 
February  20,  1866  (Sess.  Acts  1865-6,  pp. 
334-37),  is  a  public,  though  not  technic- 
ally a  municipal  corporation,  and  has 
many  of  the  attributes  of  a  municipal  cor- 
poration; and  the  title  of  the  act  creat- 
ing it — ''An  act  to  establish  the  Crane- 
brake  Agricultural  District,  to  provide 
for  the  securing  of  t^Q  same,  and  the 
management  of  its  affairs" — indicates 
with  sufficient  precision  its  purposes  and 
objects,  and  includes  all  the  powers  con- 
ferred by  the  act  on  the  corporation.  Dil- 
lard  V.  Webb,  55  Ala.  468. 

"The  Board  for  the  Improvement  of 
the  River,  Bay  and  Hartxw  of  Mobile," 
created  by  act  of  the  general  assembly, 
approved  February  16,  1867,  is  not  a  pri- 


vate corporation,  but  a  quasi  corporation 
for  the  performance  of  public  duties;  and 
the  persons  composing  it  are  not  individu- 
ally liable  for  contracts  lawfully  made  by 
it,  in  pursuance  of  the  purposes  for  which 
it  was  created.  King  v.  Harbor  Board,  57 
Ala.  135. 

State  Banks.— "Our  banks,  of  which 
the  state  is  the  exclusive  proprietor,  are 
corporations  'created  for  the  purpose  of 
banking,  not  on  the  credit'  of  the  state, 
but  upon  a  fund  provided  for  that  pur- 
pose.* They  could  sue  and  be  sued,  and 
were  invested  with  the  attributes  neces- 
sary to  the  existence  of  a  corporation." 
Bank  v.  Gibson,  6  Ala.  814,  815.  Sec,  also, 
Owen  V.  Branch  Bank,  3  AU.  258.  Sec, 
generally,  the  title  BANKS  AND  BANK- 
ING. 

The  state  bank  is  a  mere  corporation, 
not  invested  with  the  attributes  of  sov- 
ereignty, and,  like  an  ordinary  creditor, 
must  cause  a  claim,  of  yirhich  it  is  the 
proprietor,  to  be  presented  to  the  admin- 
istrator of  a  deceased  debtor  within  the 
statutory  time.  Bank  of  State  of  Ala- 
bama V,   Gibson,  6  Ala.  814. 

§  3.   Special  Charters  or  Acts. 

§  4. Grant  or  Enactment 

See  post,  "Amendment  of  Charter  or 
Act  of  Incorporation,"  §  24;  "Repeal  of 
Charter  or  Act  of  Incorporation,"  §  26. 

No  particular  words  are  necessary  to 
the  creation  of  a  corporation,  it  being 
sufficient  if  the  legislative  intention  is 
clearly  manifested.  Grangers'  Life  & 
Health  Ins.  Co.  v,  Kamper,  73  Ala.  325. 

§  6. Operation  and  Effect  in  General 

While  the  constitution  of  a  voluntary 
association  may  be  in  the  nature  of  a 
contract  between  the  members,  who  arc 
bound  by  its  provisions,  by  reason  of  ex- 
press assent  in  assuming  the  obligations 
of  membership,  such  constitution  is  equally 
binding  upon  the  society  in  its  corporate 
capacity.  Medical,  etc.,  Soc.  v,  Weatherly, 
75  Ala.  248. 

The  act  of  the  general  assembly  en- 
titled "An  act  to  incorporate  'The  Mont- 
gomery Mutual  Building  and  Loan  As- 
sociation,'" approved  February  11,  1867 
(Pam.  Acts  1866-7,  p.  408),  had  but  one 
subject,  which  the  title  with  clearness  in- 
dicates,  though  it  may  not  indicate  the 
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objects  the  corporation  is  designed  to 
accomplish,  or  the  powers  with  which  it 
is  to  be  invested,  or  the  agency  to  be 
employed,  or  the  mode  to  be  pursued  in 
exercising  the  powers.  These  are  in- 
cidents necessarily  pertaining  to  corporate 
existence — parts  of  the  general  subject 
expressed  in  the  title.  This  act  did  not, 
therefore,  offend  such  constitutional  pro- 
vision. Montgomery,  etc..  Loan  Ass'n  v, 
Robinson,  69  Ala.  413. 

Act  Tenn.  Feb.  1846,  incorporating  a 
railroad  company,  provided  that  "the  of- 
ficers and  servants  of  said  company  shall 
be  exempt  from  *  *  *  working  on  public 
roads,"  and  act  Ala.  Jan.  1850,  incorporat- 
ing the  same  company,  allowed  it  "all  the 
rights,  powers,  and  privileges"  granted 
by  the  Tennessee  act.  Held,  that  the 
Alabama  act  did  not  grant  any  privileges 
conferred  by  the  Tennessee  act  under 
provisions  contrary  to  the  constitution  of 
Tennessee,  though  such  provision  may  not 
have  been  contrary  to  the  Alabama  con- 
stitution; and,  the  supreme  court  of  Ten- 
nessee having  held  the  provision  exempt- 
ing servants  of  the  company  from  lia- 
bility to  public  road  duty  unconstitutional, 
no  such  exemption  is  conferred  by  the 
Alabama  act.  Johnston  v.  State,  91  Ala. 
70,  9  So.  71. 

The  fact  that  by  a  former  decision  the 
supreme  court  of  Tennessee  declared  the 
exemption  constitutional,  could  not  pre- 
vent a  subsequent  decision  declaring  it 
unconstitutional,  as  the  company  acquired 
no  rights  upon  the  faith  of  the  former  de- 
cision. Johnston  v.  State,  91  Ala.  70,  9 
So.  71. 
§  e.  Acceptance  by  Corporatore. 

As  every  private  corporation  involves 
contractual  relations,  strictly  speaking,  a 
legislature  can  not  create  a  private  cor- 
poration without  the  consent  of  the  cor- 
porators, and  the  legislature  has  not  the 
power  to  create  that  consent.  Wolffe  v. 
Underwood.  91  Ala.  523,  8  So.  774,  775. 

Presumption  of  Acceptance. — An  act  of 
incorporation  which,  after  naming  cer- 
tain personsj  decilares  that  they,  "and 
such  others  as  may  hereafter  become  as- 
sociated with  them  for  that  purpose,  and 
their  successors,  arc  hereby  declared  and 
created  a  body  politic  and  corporate," 
constitutes  such  persons  a  corporation 
immediately  on  the  passage  of  the  act,  if 


there  are  no  conditions  that  must  be  com- 
plied with  before  they  can  become  a 
body  corporate.  It  is  true  that  the 
charter  of  a  corporation  must  be  accepted, 
but  in  cases  of  private  corporations,  cre- 
ated for  individual  benefit,  the  presump- 
tion is  that  they  are  created  at  the  in- 
stance and  on  the  request  of  the  parties 
to  be  benefited  thereby,  apd,  consequently, 
are  accepted  by  them.  If,  therefore,  they 
are  found  exercising  the'  privileges 
granted,  it  will  be  a  most  conclusive  evi- 
dence of  the  fact  of  acceptance.  Talla- 
dega Ins.  Co.  V,  Landers,  43  Ala.  115. 

§  7.  General  Laws. 

§  8.  Operation  and  ££Fect  in  Gen- 

eraL 

It  is  only  when  the  conditions  laid 
down  by  the  statute  arc  performed  that 
an  association  becomes  a  body  corpo* 
rate.  Central  Agricultural,  etc.,  Ass'n  v. 
Alabama  Gold  Life  Ins.  Co.,  70  Ala.  120, 
cited  in  Sanche  v.  Webb,  97  Ala.  Ill,  12 
So.  377. 

What  Constitutes  Charter.— Of  every 
corporation  formed  under  the  general  law, 
the  law  itself,  and  not  the  declaration  of 
incorporation,  or  the  constitution  and  by- 
laws adopted  for  corporate  government, 
becomes  the  charter  and  enumerates  the 
powers  which  are  to  be  exercised,  and  the 
nature  and  extent  of  the  corporate  fran- 
chises and  privileges.  Grangers'  Life, 
etc.,  Ins.  Co.  v.  Kamper,  73  Ala.  325. 

Hence,  the  expression  in  the  declaration 
of  incorporation  of  a  life  insurance  com- 
pany, filed  under  the  general  law,  that  it 
was  the  intention  and  privilege  of  the 
company  to  increase  its  capital  stock  and 
number  of  shares  whenever  deemed 
proper  and  expedient,  did  not  authorize 
an  increase  of  the  capital  stock  at  the 
mere  will  of  the  company,  and  in  such 
mode  as  it  might  elect.  Grangers*  Life, 
etc.,  Ins.  Co.  v.  Kamper,  73  Aa.  325. 

Power  of  State  to  Authorize  Corpora- 
tion to  Collect  Tolls. — ^The  consent  to 
abrogate  the  ordinance  appended  to  the 
constitution  of  Alabama,  so  as  to  revive 
the  power  of  the  state  to  invest  a  cor- 
poration with  power  to  collect  tolls  on  a 
navigable  inland  water  course,  is  suffi- 
ciently expressed  by  an  act  of  the  state 
legislature  authorizing  the  particular  toll 
when  the  assent  of  congress  is  obtained, 
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and  by  an  act  of  congress  assenting  to 
that  of  the  state.  And  when  such  assent 
is  given,  none  is  afterwards  requisite  to 
acts  of  the  legislature  reviving  the  cor- 
poration or  amending  its  charter,  if  no 
extension  of  the  right  to  take  tolls  grows 
out  of  the  revival  or  amendment.  Duke 
V.  Cahawba  Nav.  Co.,  10  Ala.  82. 

§  9. Purposes  of  Incorporation. 

Under  Code  1867,  §  1755,  as  amended 
by  Act  March  3,  1870,  authorizing  the 
incorporation  of  an  association  for  any 
lawful  enterprise,  a  corporation  may  be 
organized  to  purchase,  hold,  and  convey 
land.  Cahall  v.  Citizens'  Mut.  Bldg. 
Ass'n,  61  Ala.  832.* 

§  10. Necessity  and  Amount  of  Capi- 

Ul  Subscribed  and  Paid. 

"The  conditions  to  organization,  as  laid 
down  in  the  statute,  are  prerequisite  to 
rightful,  lawful  organizations,  and  that  it 
is  only  when  these  things  are  done  that 
the  subscribers  become  a  body  corporate, 
with  the  powers  conferred  by  the  laws  on 
private  corporations.  Central  Agricul- 
tural, etc.,  Ass'n  v.  Alabama  Gold  Life 
Ins.  Co..  70  Ala.  120,  131;  Sparks  v.  Wood- 
stock Iron,  etc.,  Co..  87  Ala.  284,  6  Sa 
195."  Floyd  V.  Baker  (Ala.),  59  So.  280, 
284. 

"Our  statutes  as  to  incorporations 
(Code,  §  3445  et  seq.  provide,  in  sub- 
stance: (1)  That  the  incorporators  must 
make  and  file  a  certificate  pursuant  to  the 
provisions  of  art.  1.  c.  69,  of  the  Code. 
Code,  §  3445.  (2)  This  certificate  of  in- 
corporation must  be  signed  by  all  the 
subscribers  to  the  capital  stock  named 
therein,  and  shall  set  forth;  (a)  the  name 
of  the  corporation;  (b)  the  object  for 
which  it  is  formed;  (c)  the  location  of 
its  principal  office;  (d)  the  amount  of  its 
total  authorized  capital  stock,  the  num- 
ber of  shares  into  which  it  is  divided,  and 
the  amount  of  capital  stock  with  which  it 
will  begin  business;  (e)  the  name  and 
postoffice  address  of  the  officer  or  agent 
designated  by  the  incorporators  to  re- 
ceive subscriptions  to  the  capital  stock; 
(f)  the  names  and  postoffice  addresses  of 
the  incorporators,  the  ntuabcr  of  shares 
subscribed  for  by  each,  and  the  names 
and  postoffice  addreises  of  the  officers 
and  directora  chosen  for  the  first  year; 
and  (g)  the  time,  if  any,  limited  for  the 


duration  of  the  corporation.  Code,  §  3446. 
(3)  These  subscriptions  to  the  capital 
stock  must  be  paid  in  cash,  unless  the 
'subscription  list*  shall  provide  otherwise, 
in  which  latter  event  the  same  may  be 
discharged  'by  the  rendition  of  stipulated 
necessary  services,  or  the  performance  of 
stipulated  necessary  labor,  or  the  trans- 
fer of  property,  at  the  reasonable  value 
thereof,'  but  in  case  the  subscription  list 
shall  state  the  names  of  such  of  the  sub- 
scribers as  are  privileged  to  discharge 
their  subscriptions  otherwise  than  by  the 
payment  of  money.  Code,  §  3467.  (4) 
A  statement  under  oath  must  be  made 
and  filed  by  the  officer  or  agent  au- 
thorized to  receive  subscriptions,  show- 
ing the  amount  of  capital  stock  which  has 
been  paid  in,  and  the  amount  of  capital 
stock  secured  by  contracts  for  services  or 
transfer  of  property,  and  shall  include  a 
copy  of  the  subscription  list  Code, 
§  3447.  (5)  The  papers  must  be  filed  in 
the  office  of  the  probate  judge,  and  must 
be  examined  by  him,  and,  if  the  same 
(on  their  face)  show  a  compliance  vrith 
the  provisions  of  art.  1  of  chapter  69, 
then  it  is  the  duty  of  the  probate  judge 
to  file  and  record  the  same  on  the  pay- 
ment of  certain  fees  (Code,  §  3448,  et 
seq.)."  Floyd  v.  Baker  (Ala.),  59  So. 
280,   283. 

Evasive  Compliance. — ^"Any  attempt  to 
acquire  corporate  functions  by  a  preten- 
tious or  evasive  compliance,  no  matter 
what  the  papers  may  say  on  their  face, 
must  be  denounced  as  a  fraud  upon  the 
law.  By  this  law  a  corporation  is  made 
self-creative,  and  a  grant  of  a  franchise 
is  made  to  flow  from  the  act  of  the 
grantee.  The  act  is  the  grant,  but.  to 
have  this  eflFect,  it  must  be  what  the  law 
requires,  and  not  a  sham.  Our  conclu- 
sion is  that  it  is  clearly  shown  the  de- 
fendants have  attempted  to  acquire  cor- 
porate life  and  power  by  a  feigned  com- 
pliance with  the  law,  and  their  eflPort  must 
therefore  be  adjudged  abortive."  Floyd 
V,  Baker  (Ala.).  59  So.  280,  284;  Sanche 
V.  Webb.  97  Ala.  Ill,  12  So.  377. 

Pron&oter^s  Valuation  of  Property  Re- 
ceived  in  Lieu  of  Cash. — ^Under  Const. 
1901,  %  234,  providing  that  no  corporation 
shall  issue  stocks  or  bonds  except  for 
money,  labor  done,  or  property  actually 
received,  and  that  all  fictitious  increase  of 
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stock  or  indebtedness  shall  be  void,  the 
promoters'  valuation  of  property  deliv- 
ered to  the  corporation  in  lieu  of  cash  is 
not  conclusive  where  it  works  fraud  on 
the  general  public.  Floyd  v.  Baker 
(Ala.),  59  So.  380. 

"In  the  case  of  Williams  v,  Evans,  87 
Ala.  725,  6  So.  702,  703,  6  L.  R.  A.  318,  it 
is  said:  'One  of  the  purposes  of  this 
clause  of  the  constitution  (§  334)  was  to 
protect  the  public,  as  well  as  stockhold- 
ers, against  spurious  and  worthless  stock 
by  the  process  of  watering;  in  other 
words,  from  fraudulently  issuing  and 
putting  on  the  market  fictitious  corporate 
stock,  which  is  based  on  nothing  valu- 
able as  a  consideration  for  its  issue.  Fitz- 
Patrick  v.  Dispatch  Pub.  Co.,  83  Ala.  604, 
2  So.  727."*  Floyd  v.  Baker  (Ala.),  59 
So.  280,  282. 

Payment  of  Ten  Per  Cent  on  Railroad 
Stock.— Act  Dec.  29,  1868,  §  9,  providing 
that,  upon  the  incorporation  of  a  railroad 
under  such  act,  the  persons  interested,  as 
soon  as  10  per  cent  of  the  capital  stock 
shall  be  subscribed,  may  call  the  stock- 
holders together  for  the  purpose  of  choos- 
ing seven  directors,  who  shall  transact  all 
the  business  of  the  corporation,  a  railway 
company  incorporated  under  such  act  is 
not  in  a  condition  to  make  a  proposition 
for  county  subscriptions  to  the  capital 
stock  of  such  company  until  10  per  cent 
of  its  capital  stock  has  been  subscribed 
and  a  board  of  directors  elected  and 
qualified.  Trammell  v.  Pennington,  45 
Ala.  673. 

Under  the  act  incorporating  the  Cen- 
tral Plank-Road  Company,  the  corporate 
existence  of  said  company  can  not  com- 
mence until  $50,000  of  stock  has  been  sub- 
scribed; but  the  actual  payment  of  $10  on 
a  share  is  not  a  condition  precedent  to 
the  existence  of  the  corporation.  The 
branch  roads,  however,  which  the  charter 
authorizes,  declaring  them  "hereby  in- 
corporated," are  not  limited  to  any  amount 
of  stock;  but  by  accepting  the  provisions 
of  the  act,  and  organizing  under  it,  they 
thereby  acquire  a  corporate  existence. 
Smith  V.  Tallassee  Branch  of  Central 
Plank-Road  Co.,  30  Ala.  650. 

§  11.  .^.  Application  for  Incorporation 
or  License  to  Organize. 
CUrical  Error  in  Designation  of  Dec- 
laration.— ^A   declaration   of  incorporation 


filed  in  the  office  of  the  probate  judge  as 
required  by  Code,  §  1252,  is  not  invalid 
because  the  certificate  indorsed  thereon, 
reciting  its  filing,  designates  the  instru- 
ment as  a  "conveyance,"  and  not  as  a 
"declaration,"  as  the  mistake  is  a  mere 
clerical  error.  .Owensboro  Wagon  Co.  r. 
Bliss,  31   So.  81,  138  Ala.  253. 

The  failure  of  the  probate  judge  to  sign 
his  name  to  such  certificate  does  not  in- 
validate the  incorporation,  as,  in  the  ab- 
sence of  statute,  a  paper  is  filed  when- 
ever it  is  delivered  to  and  received  by  the 
proper  officer.  Owensboro  Wagon  Co.  v. 
Bliss,  31  So.  81,  132  Ala.  253. 

Incorporating  Matters  Not  Required 
by  Statute. — When  a  corporation  is  sought 
to  be  organized  under  the  general  law, 
the  declaration  which  the  law  requires  to 
be  signed  and  recorded  is  an  acceptance 
by  the  corporators,  under  the  name 
designated,  and  for  the  objects  expressed, 
of  the  corporate  powers  and  capacity  the 
law  confers,  and  a  statement  of  the  prin- 
cipal constituents  of  the  corporation — its 
name,  the  objects  for  which  it  is  formed, 
the  amount  of  its  capital  stock,  the  names 
of  the  stockholders,  and  the  quantity  of 
interest  each  has  in  the  capital  stock;  and 
if  more  be  introduced  therein,  it  is  mere 
surplusage,  not  adding  to,  or  detracting 
from  the  force  of  the  declaration.  Grang- 
ers' Life,  etc.,  Ins.  Co.  v.  Kamper,  73 
Ala.  325. 

Showing  as  to  Capital  Stock  and  Pay- 
ment Thereof.— Code  1876,  §  1803,  as 
amended  by  Act  Dec.  6,  1883,  provides 
that  the  written  declaration  of  persons 
desiring  to  form  a  corporation  for  cer- 
tain purposes  shall  state  (1)  the  names 
and  residences  of  petitioners;  (3)  the 
name,  plan,  and  purpose  of  the  proposed 
corporation;  (8)  the  amount  and  number 
of  shares  of  capital  stock;  and  "(4)  any 
other  matters  which  it  may  be  desirable 
to  set  forth  in  the  organic  law."  Section 
1807,  as  amended  by  Act  Feb.  5,  1883, 
provides  that  on  payment  of  30  per  cent 
of  the  capital  subscril>ed,  the  residue  be- 
ing secured  to  be  paid  in  such  install- 
ments as  may  be  provided  in  the  written 
declaration  required  by  §  1803  of  the 
Code,  the  probate  judge  may  issue  a  cer- 
tificate, etc.  Held,  that  it  is  not  essential 
that  the  written  declaration  should  pro- 
vide that  the  unpaid  portion  of  the  capt- 
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tal  be  secured  to  be  paid  in  fixed  install- 
ments; since,  by  such  construction,  the 
act  of  1883  would  violate  Const.,  art.  4, 
§  2,  as  containing  an  amendment  of  §  1803 
of  the  Code,  which  is  not  expressed  in 
the  title,  and  also  as  amending  §  1803  of 
the  Code  by  a  mere  reference  to  its  title. 
Boiling  V.  Le  Grand,  87  Ala.  482,  6  So. 
332. 

Under  Act  of  1868.— The  "act  supple- 
mentary to  the  corporation  laws  of  Ala- 
bama,*' approved  November  18,  1868, 
necessarily  repealed  all  former  statutes 
for  the  formation  of  corporations  under 
general  laws;  and  after  its  passage  every 
original  application  or  declaration  for  in- 
corporation was  required  to  be  filed  in 
the  office  of  the  secretary  of  state;  and  a 
copy,  duly  certified  by  that  officer,  is  le- 
gal evidence  of  the  incorporation.  Cahall 
V.  Citizens'  Mut.  Bldg.  Ass'n,  61  Ala.  232. 

§  12. Certificate  or  Articles  of  Asso- 
ciation. 

See  post,  "Filing  Charter  or  Articles  of 
Association,"  §  349. 

Under  Acts  1903,  p.  312,  §  3,  providing 
that  certificates  of  incorporation  shall 
have  a  statement  attached  under  oath  by 
the  person  authorized  to  receive  sub- 
scriptions to  stock,  showing  the  amount 
paid  in  or  secured  by  transfer  of  prop- 
erty, a  certificate  was  sufficient  that 
showed  the  stock  subscribed  was  to  be 
paid  for  by  the  transfer  of  stock  of  an 
old  company,  and  that  a  contract  had 
been  executed  therefor,  without  recital 
that  the  old  stock  had  been  previously 
transferred.  White  v.  Citizens*  Light,  etc., 
Co.,  172  Ala.  232,  65  So.  193. 

Amending  Defect  in  Corporate  Name. 
— Code  1896,  §  1286,  provides  that  no  cer- 
tificate of  incorporation  shall  issue  when 
the  corporate  name  assumed  is  that  of  a 
person  or  firm,  unless  there  be  joined 
thereto  some  word  designating  the  busi- 
ness to  be  carried  on,  followed  by  the 
word  "company"  or  "corporation,"  and  if 
any  corporation  shall  fail  to  comply  with 
this  qualification  its  organization  is  void. 
Section  1282  provides  that,  when  any 
corporation  fails  to  comply  with  the  re- 
quirements of  the  statute  in  its  organiza- 
tion, the  failure  may  be  remedied  by  fil- 
ing with  the  probate  judge  who  issued 
the  certificate  of  incorporation  a  state- 
ment  setting   forth    the     omission     and 


supplying  the  same.  Held,  that  an  incorr 
poration  under  the  name  "J.  &  C.  Com- 
pany" was  not  void,  but  voidable,  so  that 
the  defect  was  remedied  by  inserting  the 
word  "Confectionery"  after  the  names 
"J.  &  C,"  and  before  the  word  "Com- 
pany," as  provided  by  section  1282. 
Thompson  v.  Colias,  43  So.  190,  150  Ala. 
515. 

§  13. Organization  of  Corporation. 

In  proceedings  to  incorporate,  a  dec- 
laration was  filed  in  the  probate  court, 
signed  by  two  of  the  incorporators,  giv- 
ing the  names  and  residences  of  the  sub- 
scribers, the  name  of  the  company,  the 
purpose  for  which  organized,  the  nature 
and  principal  place  of  business,  the  pro- 
posed amount  of  the  capital  stock  and 
the  number  of  shares,  etc.  A  commission 
was  then  issued  to  the  parties,  authoriz- 
ing them  to  open  subscription  books. 
Afterwards  a  report  was  made  that  50 
per  cent  of  the  proposed  capital  stock 
had  been  subscribed,  and  that  they  had 
organized  under  the  name  stated  in  their 
declaration  by  the  election  of  a  board  of 
directors,  a  president,  secretary,  and 
treasurer,  etc.  Following  that  a  certifi- 
cate of  incorporation  was  issued  to  the 
parties  by  the  judge  of  probate.  Held, 
that  the  proceedings  seem  to  have  been 
in  close  conformity  to  Code  1896,  art.  11, 
c.  28  (§§  1251-1260).  First  N^at.  Bank  t'. 
Henry,  49  So.  97,  159  Ala.  367. 

Issuance  of  Certificate. — 'Where  a  cor- 
poration takes  all  proper  steps  towards  its 
organization,  as  required  by  statute,  it  is 
fully  incorporated,  though  the  probate 
judge,  though  requested  to,  has  not  is- 
sued the  certificate  of  incorporation  re- 
quired by  Code,  §  1807,  providing  that  the 
judge  shall  certify,  "on  the  completion  of 
their  organization,"  that  they  are  or- 
ganized under  the  law,  and  are  authorized 
to  do  business.  Sparks  v.  Woodstock  Iron 
&  Steel  Co.,  87  Ala.  294,  6  So.  195. 

§  14.    Defective  Incorporation  or  Organ- 
ization. 

See  post,  "Defective  Incorporation  or 
Organization,"  §  121;  "Invalid  or  Fraudu- 
lent Corporation,"  §  317. 

"In  a  case  where  parties  organizing  a 
corporation  had  not  complied  with  §  1286 
of  the  Code  of  1896,  in  not  designating 
the   business  to  be  carried  on,   although 
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that  section  provided  that  such  organ- 
ization should  be  void,  this  court  said  that 
that  section  must  be  construed  in  con- 
nection with  §  1282  of  that  Code  (which 
is  identical  with  §  3461  of  the  Code  of 
1907),  and  that,  so  construing;  it,  the  or- 
ganization was  voidable  rather  than  void, 
and,  when  the  defect  had  been  remedied 
under  §  1282,  it  was  cured.  Thompson  v. 
Colias,  150  Ala.  515,  43  So.  190."  Gelders 
V.  Freeman,  164  Ala.  592,  51  So.  232. 

Under  Code  1907,  §  3461,  providing 
that,  where  a  corporation  fails  to  comply 
with  the  statute  in  its  organization,  its 
president  may  supply  the  defect  by  filing 
with  the  judge  of  probate  a  statement 
under  oath  setting  forth  the  error  and 
correcting  it,  and  such  filing  shall  relate 
back  to  the  organization  of  the  company, 
except  as  to  rights  of  third  persons,  where 
a  corporation  failed  to  comply  with  the 
statute  requiring  the  certificate  of  cor- 
poration to  be  signed  by  the  subscribers 
to  the  capital  stock,  this  defect  was  reme- 
died by  filing  a  statement  under  oath  of 
the  president  of  the  company  that  the 
error  was  accidental,  and  an  instrument, 
signed  by  each  of  the  subscribers  to  the 
capital  stock  of  the  company  named  in 
the  certificate  of  incorporation,  setting 
forth  their  desire  to  supply  the  omission 
and  to  in  all  respects  confirm  the  incor- 
poration of  the  company.  Gelders  r. 
Freeman,  51  So.  232,  164  Ala.  592. 

§  16.   Official  Recognition  of  Corporation. 

The  express  recognition  of  the  exist- 
ence of  a  corporation  in  a  special  act  au- 
thorizing the  reduction  of  its  capital 
stock  validates  the  previous  invalid  incor- 
poration. Sanche  v.  Webb,  110  Ala.  214, 
20  So.  462. 

A  statutory  requirement  for  the  forma- 
tion of  a  private  corporation,  that  an  ap- 
plication be  filed  with  the  secretary  of 
state,  and  acknowledged  before  a  proper 
officer,  may  be  waived  by  the  state  by  a 
subsequent  statute  recognizing  the  ex- 
istence of  a  corporation  organized  with- 
out- compliance  with  said  requirement. 
Central  Agricultural  &  Mechanical  Ass'n 
V.  Alabama  Gold  Life  Ins.  Co.,  70  Ala. 
120. 

The  defects  in  the  organization  of  the 
Central  Agricultural  and  Mechanical  As- 
sociation, under  the  general  law  then  of 
force,    were    supplied    and    cured    by    the 


special  statute,  approved  March  1,  1871 
(Sess.  Acts  1870-71,  p.  243),  approving 
and  ratifying  its  organization,  and  amend- 
ing its  charter.  This  statute  was  a  valid 
exercise  of  legislative  power,  and  was  not 
violative  of  the  constitutional  provision, 
then  of  force,  whicjj  prohibited  the  crea- 
tion of  corporations,  other  than  municipal, 
by  special  act.  Central  Agricultural,  etc., 
Ass'n  V.  Alabama  Gold  Life  Ins.  Co.,  70 
Ala.  120. 

§  16.   De  Facto  Corporations. 

See  post,  "Capacity  to  Contract  in  Gen- 
eral," §  227. 

"Corporations  may  exist  either  de 
jure,  or  de  facto.  If  of  the  latter  class, 
they  are  under  the  protection  of  the  same 
law,  and  governed  by  the  same  legral  prin- 
ciples as  those  of  the  former,  so  long  as 
the  state  acquiesces  in  their  existence  and 
exercise  of  corporate  functions.'*  Owens- 
boro  Wagon  Co.  v.  Bliss,  132  Ala.  253,  31 
So.  81. 

"A  corporation  de  facto  exists,  when 
from  irregularity  or  defect  in  the  organi- 
zation or  constitution,  or  from  some 
omission  to  comply  with  the  conditions 
precedent,  a  corporation  de  jure  is  not 
created,  but  there  has  been  a  colorable 
compliance  with  the  requirements  of 
some  law  under  wihich  an  association 
might  be  lawfully  incorporated  for  the 
purposes  and  powers  assumed,  and  a  user 
of  the  rights  claimed  to  be  conferred  by 
the  law — when  there  is  an  organization 
with  color  of  law,  and  the  exercise  of 
corporate  franchises.  Snider's  Sons  Co. 
V.  Troy,  91  Ala.  224,  8  So.  658,  11  L.  R.  A. 
515;  Central  Agricultural,  etc.,  Ass'n  v, 
Alabama  Gold  Life  Ins.  Co.,  70  Ala.  120." 
Owensboro  Wagon  Co.  v.  Bliss,  132  Ala. 
253,  31  So.  81. 

§  17.  Attacking  Validity  of  Incorporation. 

§  17  (1)   PeiBons  Entitled. 

Any  person  may,  on  giving  security  for 
costs,  without  consulting  the  judge  of  the 
circuit  court,  bring  an  action  under  Code, 
§  3167,  providing  for  an  action  to  vacate 
the  charter  of  a  corporation  on  the  infor- 
mation of  any  person,  or  under  Code, 
§  3170,  providing  for  an  action  in  the 
name  of  the  state  against  any  persons  act- 
ing as  a  corporation  without  being  duly 
incorporated.  Sanche  v.  Webb,  97  Ala. 
Ill,  12  So.  377. 
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The  existence  of  a  corporation  may  be 
attacked  collaterally  in  a  suit  against  the 
incorporators  as  individuals  by  a  person 
who  did  not  contract  with  the  corpora- 
tion as  such.  Christian  &  Craft  Grocery 
Co.  V.  Fruitdale  Lumber  Co.,  25  So.  566, 
121  Ala.  340.  ^ 

Unauthorized  Assumption  of  Corporate 
Powers. — In  an  action  in  the  name  of  the 
state  under  Code,  §  3170,  to  prevent  de- 
fendants from  acting  as  a  corporation 
without  being  duly  incorporated,  where 
the  information  alleged  that  defendants 
had  concealed  from  the  state  certain 
fraudulent  acts  entering  into  the  organ- 
ization of  the  corporation,  and  failed  to 
allege  any  fact  amounting  to  a  waiver  of 
its  right  to  bring  a  suit  against  them,  a 
demurrer  on  the  ground  that  th€  state, 
by  waiting,  had  waived  its  right  to  sue, 
can  not  be  sustained.  Sanche  v,  Webb,  97 
Ala.  Ill,  12  So.  377. 

In  such  case  the  information  shows  that 
the  action  was  brought  under  Code,  §  3170, 
and  not  under  §  3167,  since  under  the 
latter  section  the  action  woukl  be  neces- 
sarily against  the  corporation,  to  vacate 
the  incorporation,  whereas  the  present  ac- 
tion is  brought  against  individuals  for 
usurping  corporate  powers.  Sanche  v. 
Webb.  97  Ahu  111,  12  So.  377. 

In  such  proceeding  the  alleged  corpora- 
tion is  not  a  necessary  party.  Sanche  v, 
Webb,  97  Ala.  Ill,  12  So.  377. 

In  an  action  under  Code,  §  3170,  au- 
thorizing an  action,  in  the  name  of  the 
state,  against  persons  acting  as  a  corpora- 
tion without  being  duly  incorporated,  it 
is  immaterial  whether  the  corporation  is 
one  de  jure  or  de  facto,  since  in  either 
case  its  officers  would  be  made  defend- 
ants, and  whatever  judgment  was  ren- 
dered would  provide  protection  to  stocks 
holders  and  creditors.  Sanche  v.  Webb, 
97  Ala.  Ill,  12  So.  377. 

The  failure  of  a  corporation  to  organize 
for  more  than  two  years  after  its  incorpo- 
ration, or  to  procure  and  have  paid  up 
the  minimum  amount  of  capital  stock  pre- 
scribed, before  it  was  authorized  to  exer- 
cise corporate  powers,  is  a  wrong  to  the 
state,  in  which  it  may  acquiesce  or  which 
it  may  waive,  and  the  state  remaining  in- 
active, a  private  individual  can  not  com- 
plain; and  the  corporation  itself  incurs  all 
its  liabilities  and  is  estopped  from  deny- 


ing them.  Lehman,  etc.,  Co.  v.  Warner, 
61  Ala.  455. 

Defective  Corporation  Recognized  by 
State. — Corporations  may  exist  either  de 
jure  or  de  facto.  If  of  the  latter  class, 
they  are  under  the  protection  of  the  same 
law,  and  governed  by  the  same  legal  prin- 
ciples, as  those  of  the  former,  so  long  as 
the  state  acquiesces  in  their  existence  and 
exercise  of  corporate  functions.  A  pri- 
vate citizen,  whose  rights  are  not  in- 
vaded, and  who  has  no  cause  of  com- 
plaint, has  no  right  to  inquire  collaterally 
into  the  legality  of  its  existence.  This 
can  only  be  done  in  a  direct  proceeding 
on  the  part  of  the  state,  from  whom  is  de- 
rived the  right  to  exist  as  a  corporation, 
and  whose  authority  is  usurped.  Snider's 
Sons  Co.  V,  Troy,  91  Ala.  224,  8  So.  658, 
659;  Lehman,  etc.,  Co.  v,  Warner,  61  Ala. 
455. 

Where  the  state  acquiesces  in  the  ex- 
istence of  a  corporation  which  has  not 
strictly  complied  with  the  law,  a  stock- 
holder can  not  attack  the  validity  of  its 
incorporation.  National  Commercial 
Bank  v.  McDonnell,  92  Ala.  887,  9  So. 
149. 

In  a  controversy  between  a  corporation 
and  an  individual,  the  question  of  fraud 
in  obtaining  the  charter  can  not  be  in- 
quired into.  This  rule  applies  whether 
the  corporate  functions  are  consummated 
by  a  legislative  enactment,  or  there  is 
some  condition  precedent,  which  an  of- 
ficial act  of  the  governor  or  some  other 
officer  must  affirm  has  been  performed. 
If  the  state  acquiesces  in  the  fraud  prac- 
ticed, either  upon  the  legislature  or  of- 
ficer to  whom  the  power  was  delegated, 
to  act  in  the  matter,  an  inquiry  will  not 
be  made  whether  a  corporation  de  facto 
is  entitled  de  jure  to  the  privileges  claimed 
by  it.  Such  an  inquiry  can  only  be  made 
at  the  instance  of  the  public  in  a  proceed- 
ing appropriate,  and  in  which  the  judg- 
ment would  be  definitive  of  further  con- 
troversy upon  the  point.  Duke  v.  Ca- 
hawba  Nav.  Co.,  16  Ala.  372,  375. 

§  17  (»)   Collateral  Attack. 

The  legality  of  the  existence  of  a  cor- 
poration, or  the  question  of  a  forfeiture 
of  its  charter,  if  it  has  once  had  a  legal 
existence,  will  not  be  inquired  into  col- 
laterally, as  in  suits  by  or  against  the 
corporation  in  which  it  has  legal  datms 
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against  an  individual,  or  an  individual 
may  assert  legal  claims  against  it. 
Selma,  etc.,  R.  Co.  v,  Tipton,  5 
Ala.  787;  Duke  v,  Cahawba  Nav.  Co.,  16 
Ala.  372;  Harris  v.  Nesbit,  24  Ala.  398; 
Marion  Sav.  Bank  v,  Dunkin,  54  Ala.  471. 
In  Sprowl  V,  Lawrence,  33  Ala.  674,  690, 
the  principle  is  stated  with  clearness: 
"It  is  laid  down  as  an  established  prin- 
ciple, that  until  the  forfeiture  of  the 
charter  is  judicially  decreed,  neither  the 
forfeiture  nor  the  cause  of  it  can  be  in- 
quired into  in  another  suit,  nor  can  the 
existence  of  the  incorporation  be  ques- 
tioned incidentally  or  collaterally."  Lch« 
man,  etc,  Co.  v,  Warner,  61  Ala.  465, 
465;  Centra]  Agricultural,  etc.,  Aes'n  v, 
Alabama  Gold  Life  Ins.  Co.,  70  Ala.  120; 
Ex  parte  Moore,  62  Ala.  471,  476;  Rudolph 
V.  Elyton,   161  Ala.  525,  50  So.  80. 

When  an  association  of  persons  is 
found  in  the  exercise  and  use  of  corporate 
franchises  under  color  of  legal  organiza- 
tion, their  existence  as  a  corporation  can 
not  be  inquired  into  collaterally.  The  cor- 
poration exists  de  facto»  and  is  subject  to 
all  the  liabilities,  duties,  and  responsibili- 
ties of  a  corporation  de  jure.  Harris  v. 
Gateway  Land  Co.,  29  So.  611,  128  Ala. 
652. 

Code  1907,  §  3448,  provides  for  the 
filing  of  a  certificate  of  incorporation  and 
other  papers  in  the  office  of  the  probate 
judge  and  for  an  examination  and  re- 
cordation by  him.  Held,  that  while  a 
corporate  organization  in  the  probate 
court,  valid  on  its  face,  can  not  be  col- 
laterally attacked,  it  may,  ou  direct  at- 
tack, be  overthrown  by  showing  that 
there  was  no  compliance  with  the  statute 
relating  to  the  amount  of  paid-in  capital. 
Floyd  V,  Baker  (Ala.),  59  So.  280. 

It  was  not  incumbent  on  the  corpora- 
tion to  show  the  amount  of  stock  sub- 
scribed,  and  that  the  cash  was  paid  at  the 
time.  Whatever  favor  objections  of  this 
kind  are  entitled  to  when  the  issue  is  on 
a  quo  warranto,  they  are  entitled  to  no 
weight  coming  from  a  stranger  to  the 
corporation,  when  it  is  shown  to  be  or- 
ganized from  the  acts  of  those  who  are 
invested  with  the  power  of  organization. 
Duke  V.  Cahawba  Nav.  Co.,  10  Ala.  82,  90. 

Defective  Organization  as  Grounds  to 
Defeat  Condemiiation  Proceedings  by  a 
Railroad.— That  the  certificate  of  incor- 
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poration  of  a  railroad,  issued  by  the 
secretary  of  state,  does  not  contain  the 
names  of  the  incorporators  who  signed 
the  declaration  of  intention  to  form  a 
corporation,  required  to  be  filed  by  Code 
1896,  §  1157,  can  not  be  urged  to  defeat 
condemnation  proceedings  instituted  by 
the  purported  corporation  which  acts  un- 
der the  certificate,  although  Code  1896, 
§  1163,  empowers  a  railroad  corporation 
to  condemn  land  "when  duly  organized." 
Central  of  Georgia  Ry.  Co.  v.  Union 
Springs  &  N.  Ry.  Co.,  39  So.  473,  144  Ala. 
639,  2  L.  R.  A.,  N.  S.,  144. 

Sham  Corporation  to  Cover  Real  Part- 
nership.— "Where  there  i^  no  bona  fide 
purpose  and  effort  to  organize  a  real  cor- 
poration with  a  capital  to  respond  to  its 
liabilities,  but  the  purpose  and  effort  are 
to  put  forward  a  sham  without  capital  or 
assets  to  cover  a  real  partnership  and  the 
carrying  on  of  a  partnership  business  ex- 
empt from  liability  as  a  partnership,  the 
purpose  and  effort  are  abortive,  the  pre- 
tended existence  of  a  corporation  is  open 
to  collateral  attack  as  a  mere  fraudulent 
device,  and,  though  on  the  face  of  the 
proceedings  there  is  a  regular  and  com- 
plete incorporation,  the  pretended  cor- 
porate entity  is  to  be  taken  as  nonexistent 
except  as  to  persons  who  have  contracted 
with  it  as  a  corporation  in  such  way  as 
to  estop  themselves  to  show  the  fraud." 
Christian,  etc..  Grocery  Co.  v,  Fruitdale 
Lumber  Co.,  121  Ala.  340,  25  So.  566,  568. 

§  18.  Acts  of  Corporators  and  Promoters. 

§  18  (1)    In  General. 

See  post,  "Compensation,"  §  162;  "No- 
tice to  Officer  or  Agent  as  Affecting  Cor- 
poration," §  214;  "Contracts  before  In- 
corporation or  Organization,"  §  228. 

The  relation  of  the  promoters  of  a  cor- 
poration to  the  company  and  its  stock* 
holders  is  of  a  fiduciary  character  calling 
for  the  utmost  good  faith,  and  they  will 
not  be  permitted  to  take  secret  profits  in 
the  form  of  stock  or  otherwise.  Moore 
V,  (Warrior  Coal,  etc.,  Co.  (Ala.),  59  So. 
219. 

The  failure  of  the  promoter  of  a  cor- 
poration to  disclose  his  interests  antago- 
nistic to  those  of  the  corporation  is  a 
fraud.  Moore  v.  Warrior  Coal,  etc.,  Co. 
(Ala.),  59  So.  219. 
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§    18    (2)     Liability   to    Corporation   and 
Stockholders  in  General 

A  bill  for  an  accounting  by  a  promoter 
for  secret  profits  derived  by  him  may  be 
maintained  by  the  corporation  without  re- 
•  scinding  or  setting  aside  the  transaction, 
or  by  the  shareholders  when  redress  can 
not  be  had  through  the  corporation  owing 
to  the  promoter  being  in  control.  Moore 
V,  Warrior  Coal,  etc.,  Co.  (Ala.),  29  So. 
219. 

Where  the  scheme  proposed  by  the 
promoter  of  a  corporation  to  the  pros- 
pective stockholders  was  to  organize  a 
corporation,  issue  shares  of  stock  for 
money  paid  in  at  par,  and  with  this  money 
to  purchase  coal  lands  in  small  tracts  and 
to  hold  them  as  one  tract,  thus  increas- 
ing their  value,  a  bill  to  require  the  pro- 
moter to  account  for  his  fraud  in  failing 
to  carry  out  this  scheme  is  not  demur- 
rable for  want  of  equity,  although  the 
land  conveyed  to  the  corporation  was 
sold  to  it  at  a  fair  price  and  was  worth 
the  par  value  of  the  total  capital  stock, 
the  stockholders  being  entitled  to  have 
the  scheme  carried  out,  especially  where 
the  bill  also  seeks  the  cancellation  of 
shares  of  stock  fraudulently  issued,  and 
an  accounting  of  money  fraudulently  mis- 
appropriated. Moore  v.  Warrior  Coal, 
etc.,  Co.  (Ala.),  59  So.  219. 

The  owner  of  a  sawmill  and  timber 
rights  contracted  to  sell  the  same  to  a 
company  in  consideration  of  it  organizing 
a  stock  corporation  for  the  manufacture 
of  lumber.  It  was  stipulated  that  the  cor- 
poration should  be  capitalized  at  $10,000, 
one-fourth  of  the  stock  to  be  owned  by 
the  mill  owner,  and  three-fourths  to  be 
owned  by  the  company.  Held,  that  the 
contract  contemplated,  not  only  the  or- 
ganization of  a  corporation,  but  that  the 
company  would  contribute  something  of 
value  to  it  in  consideration  of  three- 
fourths  of  the  stock  which  should  be  is- 
sued to  it.  A.  J.  Cranor  Co.  v.  Miller,  41 
So.  678.  147  Ala.  268,  cited  in  note  in  18 
L.  R.  A.,  N.  S.,  1107,  1108,  1125,  1130. 

§  18  (3)    Purchase  of  Property  for  Cor- 
~  poration. 

Tf  a  party  merely  speculates  on  the 
cjiance  of  being  paid  by  a  corporation  not 
yel  ih  existence,  and  has  no  claim  in  con- 
tract or  in  tort  against  those  with  whom 


the  dealing  was  had,  the  latter  can  not 
be  held  to  liability  merely  because  the 
plan  to  organize  a  corporation  was  not 
carried  out.  In  such  case  there  is  no 
contract.  If  it  was  the  understanding  of 
both  parties  to  the  transaction  that  ap- 
pellees were  not  to  be  personally  liable 
for  the  price  of  the  stationery,  then,  in  the 
absence  of  any  kind  of  misconduct  on 
their  part  which  would  give  rise  to  a 
right  of  action  in  favor  of  the  appellant 
against  them,  they  were  not  bound, 
though  the  result  was  that  there  was  no 
one  else  for  the  appellant  to  look  to  for 
payment.  Ware,  etc.,  Co.  v,  Morgan,  67 
Ala.  461;  Snider's  Sons  Co.  v.  Troy,  91 
Ala.  224,  8  So.  658,  11  L.  R.  A.  515;  Mc- 
Quiddy  Printing  Co.  v.  Head  (Ala. 
App.),  62  So.  287,  288. 

The  mere  fact  that  one  was  a  pro- 
moter of  a  proposed  corporation  which 
never  came  into  existence  can  not  be 
given  the  effect  of  rendering  him  person- 
ally liable  for  an  obligation  incurred  in 
its  name  and  behalf,  when  he  has  not 
consented  to  be  bound  or  otherwise  so 
conducted  himself  as  to  be  subject  to  the 
liability  with  which  he  is  sought  to  be 
charged.  One  can  not  successfully  be 
proceeded  against  civilly  except  on  evi- 
dence showing  some  act  or  omission  on 
his  part  to  which  the  law  gives  the  effect 
of  rendering  him  subject  to  the  liability 
asserted  against  him.  McQuiddy  Print- 
ing Co.  V.  Head  (Ala.  App.),  62  So.  287, 
288. 

The  members  of  a  committee  appointed 
by  the  directors  of  a  proposed  corpora- 
tion to  arrange  for  stationery  and  fixtures 
for  the  corporation  are  not  personally  li- 
able for  stationery  ordered  from  a  seller 
knowing  the  facts,  though  the  corpora- 
tion was  never  organized.  McQuiddy 
Printing  Co.  t\  Head  (Ala.  App.),  62  So.287. 

II.    CORPORATE   EXISTENCE   AND 
FRANCHISE. 

See  post,  "Allegation  and  Denial  of 
Corporate  Existence,'*  §  277;  "Dissolution 
and  Forfeiture  of  Franchise,"  XI;  "Fran- 
chises and  Powers  of  Consolidated  Cor- 
poration," §  313. 

§  19.    Nature  of  Franchise  to  Be  a  Cor- 
poration. 

See  ante,  "Nature  and  Theory  of  In- 
corporation," §  1. 
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The  franchise  to  exist  as  a  corporation 
pertains  to  the  stockholders  as  such,  and 
each  one's  interest  therein  accompanies 
the  transfer  of  his  share  of  stock.  Meyer 
V.  Johnston,  53  Ala.  237. 

§  20.   Evidence  of  Corporate  Existence. 

See  post,  ''Appearance  and  Representa- 
tion by  Attorney,"  §  271;  "Evidence," 
§  282;  "Evidence  of  Incorporation/'  §  341. 

§  20  (1)  Presumptions  and  Burden  of 
Proof. 

When  a  corporation  has  gone  into 
operation,  and  rights  have  been  acquired, 
every  presumption,  it  is  said,  shall  be 
made  in  favor  of  its  legal  existence.  Duke 
V.  Cahawba  Nav.  Co.,  10  Ala.  82,  91. 

Where  there  has  been  a  corporate  body 
de  facto,  for  a  considerable  time  claiming 
to  be  a  corporation  and  holding  and  en- 
joying property  as  such,  it  will  be  pre- 
sumed that  all  merely  formal  requisites  to 
the  due  creation  of  a  corporation,  have 
been  complied  with.  Selma,  etc.,  R.  Co. 
V.  Tipton,  5  Ala.  787,  804. 

Conducting  Business  Through  a  Presi- 
dent and  Secretary. — The  fact  that  the 
business  of  a  lumber  company  is  con- 
ducted by  a  president  and  secretary  raises 
no  presumption  of  incorporation.  Clark 
V.  Jones,  87  Ala.  474,  6  So.  362. 

§  20  (2)  Necessity  and  Sufficiency  6i 
Showing  Performance  of  Conditions 
Precedent. 

The  powers  of  a  corporation  must  al- 
ways depend  upon  the  terms  and  act  of 
its  creation.  Some  are  made  bodies 
politic,  and  entitled  to  exercise  all  pow- 
ers conferred  on  them  without  any  act 
done  by  its  members,  while  it  is  neces- 
sary for  others,  before  becoming  bodies 
corporate,  to  comply  with  certain  condi- 
tions or  requirements,  and  to  prove  their 
existence,  not  only  by  the  production  of 
their  charter,  but  by  proof  of  acts  of 
user,  performance  of  conditions,  etc.  As 
to  the  quantum  of  proof  required  in  such 
a  case  it  is  impossible  to  lay  down  a  rule, 
applying  alike  to  all  cases;  it  must  de- 
pend upon  the  statute  to  which  the  par- 
ticular corporation  owes  its  being.  Car- 
lisle v.  Cahawba,  etc.,  R.  Co.,  4  Ala. 
70,  77.  .  , 

It  is  not  indispensable  to  the  right  of 
the  Cahawba  Navigation  Company  to  de- 


mand toll,  under  those  sections  of  the  act 
which  authorize  its  collection  upon  the 
governor's  making  certificate,  etc.,  that 
the  company  should  give  either  actual  or 
constructive  notice  that  such  certificate 
had  been  obtained.  Duke  v,  Cahawba 
Nav.  Co.,  16  Ala.  372. 

Evidence  that  the  incorporation  fee  re- 
quired by  Acts  1894-95,  pp.  1024-1026,  as 
a  condition  precedent  to  doing  business 
in  the  corporate  name,  was  not  paid,  is 
admissible  on  such  issue,  though  the  non- 
payment of  such  fee  does  not  of  itself 
prevent  a  company  from  being  a  de  facto 
corporation.  Christian  &  Craft  Grocery 
Co.  V,  Fruitdale  Lumber  Co.,  25  So.  566, 
121  Ala.  340. 

§  20  (3)  Particular  Methods  of  Estab- 
lishing Corporate  Existence  in  Gen- 
eral 

Where  a  clause  in  the  charter  of  a 
navigation  company  authorizes  it  to  col- 
lect tolls  as  soon  as  the  governor,  after 
receiving  the  certificate  of  certain  com- 
missioners to  the  effect  that  the  river  is 
in  sufficient  repair  to  entitle  the  corpora- 
tion to  take  tolls,  shall  proclaim  its  right 
to  do  so,  such  proclamation  and  certificate 
of  themselves  are  not  conclusive  evidence 
of  the  organization  of  the  company.  Duke 
V.  Cahawba  Nav.  Co.,  10  Ala.  82. 

Ratification  Act. — ^The  introduction  in 
evidence  of  an  act  ratifying  and  confirm- 
ing the  organization  of  a  company,  origi- 
nally made  under  its  act  of  incorporation, 
and  expressly  declaring  it  a  legal  cor- 
poration, is  competent  evidence  of  the 
existence  of  the  company  as  a  corpora- 
tion. Boykin  v.  State,  96  Ala.  16,  11 
So.  66. 

§  20  (4)  Admissions  and  Recognition  by 
Dealings. 

A  recital  in  an  insurance  policy  that  it 
is  issued  by  the  "Insurance  Company  of 
Philadelphia,"  which  has  its  home  office 
in  Philadelphia,  Pa.,  is  not  evidence  that 
the  insurer  is  a  foreign  corporation, 
though  signed  by  the  president,  secre- 
tary, and  treasurer;  there  being  no  recital 
of  incorporation  in  the  policy.  Cunyus 
V.  Guenther,  96  Ala.  564,  11  So.  649,  cited 
in  note  in  22  L.  R.  A.  277. 
§  20  (6)  Authenticated  Copy  of  Official 
Record. 

A  copy  of  the  organization  and  certifi- 


Digitized  by 


Google 


452 


Corporations 


§§  20  (5).22  (1) 


cate  of  a  national  bank,  duly  certified  by 
the  comptroller  of  currency  of  the  United 
States,  and  authenticated  by  his  official 
seal,  and  the  deposition  of  the  cashier  of 
said  bank,  is  sufficient  evidence  of  its 
corporate  existence.  Hanover  Nat.  Bank 
V.  Johnson,  90  Ala.  549,  8  So.  42. 
§  20  (6)  Charter  or  Articles,  Subscrip- 
tion List,  Private  Books,  and  Records. 

The  organization  of  a  corporation  is  a 
matter  which  is  properly  proved  by  the 
books  of  the  corporation,  and  that,  too, 
when  the  suit  is  against  a  stranger.  Duke 
V,  Cahawba  Nav.  Co.,  10  Ala.  82. 

The  minutes  of  the  meetings  of  a  cor- 
poration, if  identified,  or  shown  to  be 
correct  or  authoritatively  made,  are  prima 
facie  evidence  of  the  preliminary  proceed- 
ings for  its  incorporation,  and  arc  admis- 
sible to  show  that  in  the  subsequent  incor- 
poration of  a  company  of  another  name 
under  a  modified  charter,  to  take  the 
place  of  the  original  company,  there  was 
no  change  or  departure  from  the  original 
charter  and  purposes  of  such  company. 
Semple  v,  Glenn,  91  Ala.  245,  9  So.  265. 
§  21.   Knowledge  of  Corporate  Existence. 

Judicial  notice  can  not  be  taken  of  the 
charter  of  a  private  corporation,  nor  of 
its  corporate  power  or  capacity,  if  it  de- 
rives existence  from  such  charter,  i.  e.,  a 
special  act  of  incorporation.  If  it  is 
shown,  however,  to  have  been  incorpo- 
rated under  the  general  laws,  which  au- 
thorize the  formation  and  define  the  pow- 
ers of  corporations,  these  are  public  laws, 
of  which  notice  must  be  taken,  and  the 
power  must  be  referred  to  such  general 
laws.  Kelly  v.  Trustees,  58  Ala.  489.  See 
post,  "Evidence  as  to  Corporate  Pow- 
ers," §  192. 

The  act  of  the  legislature,  incorporat- 
ing the  Planter^  and  Merchants'  Bank,  is 
a  public  statute,  and  will  be  noticed  ju- 
<iiciany  by  the  courts,  though  not  spe- 
cially pleaded.  Crawford  v.  Planters\ 
etc.,  Bank,  6  Ala.  289. 

Private  Corporations.— The  charter  is  a 
private  act,  of  which  judicial  notice  can 
not  be  taken,  however  familiar  with  it 
we  may  be.  Acts  '51-2,  p.  289;  Drake  v, 
Flewellen  &  Co.,  33  Ala.  106;  Alabama 
Conference  M.  E.  Church  South  v.  Price, 
42  Ala.  39,  48. 

Railroad  charters  are  not  public  statutes 


of  which  we  can  take  judicial  notice. 
Western  Railway  v.  McCall,  89  Ala.  375, 
7  So.  650. 

The  charter  of  a  female  college,  which 
is  a  private  corporation,  can  not  be  ju- 
dicially noticed  by  the  appellate  court. 
Drake  v,  Flewellen  &  Co..  33  Ala.  106. 

Plank-Road  Company. — ^Judicial  notice 
can  not  be  taken  of  the  charter  of  an  in- 
corporated  plank-road  company,  which  is 
a  private  corporation.  City  Council  v. 
Montgomery,  etc.,  Plank-Road  Co.,  31 
Ala.  76. 

§  22.    Estoppel  to  Allege  or  Deny  Cor- 
porate Existence. 

See  post,  "Defenses,"  §  141;  "Estoppel 
to  Deny  Corporate  Powers,"  §  191;  "Es- 
toppel to  Deny  Authority  or  Acts  in  Gen- 
eral," §  212. 

§  22  (1)    Estoppel  of  Third  Persons  by 
Contracts  and  Dealings  in  General. 

One  contracting  with  an  alleged  cor- 
poration in  the  use  of  corporate  powers, 
and  franchises,  and  within  the  scope  of 
such  powers,  is  estopped  to  deny  its  cor- 
porate existence,  or  inquiring  into  the 
regularity  of  the  corporate  organization, 
in  an  action  by  the  corporation  to  enforce 
the  contract.  Cahall  v.  Citizens  Mut. 
Bldg.  Ass'n,  61  Ala.  232;  Central  Agri- 
cultural, etc.,  Ass'n  v,  Alabama  Gold  Life 
Ins.  Co.,  70  Ala.  120;  Snider's  Sons  Co. 
V.  Troy,  91  Ala.  224,  8  So.  658,  cited  in 
note  in  35  L.  R.  A.,  N.  S..  454;  Eppes  v, 
Mississippi,  etc.,  R.  Co.,  35  Ala.  33,  64; 
Montgomery  R.  Co.  v.  Hurst,  9  Ala.  613; 
Duke  V,  Cahawba  Nav.  Co.,  10  Ala.  82, 
90;  Selma,  etc.,  R.  Co.  v.  Tipton,  6  Ala. 
787,  808;  Lehman,  etc.,  Co.  v,  Warner,  61 
Ala.  455;  Sherwood  v.  Alvis,  83  Ala.  116, 
3  So.  307,  308;  Owensboro  Wagon  Co.  v. 
Bliss,  132  Ala.  253,  31  So.  81;  Harris  v. 
Gateway  Land  Co.,  128  Ala.  652,  29  So. 
611;  Marion  Sav.  Bank  v,  Dunkin,  54  Ala. 

471. 

Admissibility  of  Representations  of  Of- 
ficers That  Concern  Was  Copartnership. 

—Where  defendants  contend  that  they 
contracted  the  debt  sued  on  as  officers  of 
a  corporation,  evidence  that  plaintiff 
dealt  with  the  company  on  the  represen- 
tations of  one  of  the  defendants  that  it 
was  a  copartnership  is  admissible  to  shov^r 
that  plaintiflf,  by  reason  of  not  having  con- 
tracted with  the  company  as  a  corpora- 
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tion,  was  not  estopped  to  deny  its  cor- 
porate existence.  Christian  &  Craft  Gro- 
cery Co.  V.  Fruitdale  Lumber  Co.,  25  So. 
566,  121  Ala.  340. 

Contract  by  City  with  Water  Company 
for  Hjrdhrants. — A  city  having  contracted 
by  ordinance  with  a  water  com- 
pany to  rent  certain  hydrants,  and  hav- 
ing used  such  hydrants,  is  estopped  to 
question  the  corporate  character  of  the 
company  in  a  suit  for  hydrant  rentals. 
Greenville  v,  Greenville  Water-Works 
Co.,  27  So.  764,   125  Ala.  625. 

Selling  Goods  to  Corporation  as  a  Cor- 
poration.— Where  a  party  sells  goods  to 
a  de  facto  corporation  dealing  with  it  as 
a  corporation,  he  can  not,  on  ascertaining 
that  the  company  had  not  been  legally  in- 
corporated, hold  as  partners  stockholders 
who  did  not  actively  participate  in  con- 
tracting the  debt  with  knowledge  of  the 
defects  in  the  proceedings  to  incorporate; 
the  seller  being  estopped  to  deny  the  ex- 
istence of  the  corporation.  Magnolia 
Shingle  Co.  r.  Zimmern's  Co.,  3  Ala.  App. 
578,  58  So.  90;  Alexander  v,  Handley,  96 
Ala.  220,  11  So.  390. 

"Instead  of  the  evidence  disclosing  the 
existence  of  such  a  ground  of  estoppel 
against  the  appellants,  on  the  contrary,  it 
shows  that  the  goods  for  the  balance  of 
the  price  of  which  the  suit  was  brought 
were  furnished  by  the  appellee  on  orders 
given  in  the  name  of  the  Magnolia  Shingle 
Company  which  were  written  on  sheets 
of  paper  at  the  top  of  which  were  the 
words,  'Magnolia  Shingle  Company  (In- 
corporated.) Capital  Stock  $10,000.' 
There  was  no  evidence  that,  when  the  ap- 
pellee extended  the  credit,  it  relied  on  any 
representation,  or  had  any  knowledge  or 
information,  as  to  the  party  whose  orders 
were  filed,  except  such  as  was  afforded 
by  the  description  of  that  party  which 
constituted  the  heading  of  each  of  the 
written  orders  that  was  filled.  It  thus 
appearing  that  the  claim  sued  on  was  ac- 
quired as  the  result  of  dealings  of  the  ap- 
pellee with  the  Magnolia  Shingle  Com- 
pany as  a  corporation,  the  appellee  itself 
is  estopped  from  denying  the  existence 
of  that  company  as  a  de  facto  corporation, 
and  from  claiming  that  its  shareholders 
arc  liable  to  it  as  partners  for  a  debt  con» 
tracted  under,  such  circumstances,  unless 
there  is  some  exceptional  feature  of  the 


case  to  withdraw  it  from  the  influence  of 
the  rulings  which  have  been  made  to  this 
effect.  Snider's  Sons  Co.  v.  Troy,  91  Ala. 
224,  8  So.  658,  11  L.  R.  A.  515;  Cory  v. 
Lee,  93  Ala.  468,  8  So.  694;  Owcnsboro 
Wagon  Ca  v.  Bliss,  132  Ala.  253,  31  So. 
81."  Magnolia  Shingle  Co.  v.  Zimmern's 
Co.,  3  Ala.  App.  578,  58  So.  90. 

§  28  (2)  Estoppel  of  Third  Persons  by 
Execution  or  Acceptance  of  Notes 
and  Other  Evidence  of  Indebtedness. 

The  execution  of  a  note  to  a  corpora- 
tion by  its  corporate  name  is  an  admis- 
sion of  the  fact,  and  prima  facie  evidence 
of  the  existence  of  the  charter  of  the 
company,  and  user  under  it,  under  the 
plea  of  nul  tiel  corporation.  'Montgomery 
R.  R.  V.  Hurst,  9  Ala.  513. 

§  22  (3)  Estoppel  of  Members  and 
Stockholders. 

"  'Whoever  contracts  with  a  corpora- 
tion, in  the  actual  exercise  of  corporate 
powers  and  franchises,  is  estopped  from 
denying  the  legality  of  the  existence  of 
the  corporation,  or  inquiring  into  irregu- 
larities attending  its  formation,  to  defeat 
the  contract,  or  to  avoid  the  liability  he 
has  voluntarily  and  deliberately  incurred. 
The  principle  is  especially  applicable  to 
stockholders,  seeking  to  avoid  a  liability 
to  creditors  of  a  corporation.  Their  own 
acts  vitalized  the  corporation,,  gave  it 
credit,  invited  and  induced  dealings  with 
it,  and  it  is  true  conservatism  and  sound 
policy,  promotive  of  right  and  equity,  to 
seal  their  lips  against  contradiction  and 
denial  of  that  which  they  must  be  taken 
to  have  affirmed  to  the  injury  of  stran- 
gers, who  must  have  trusted  the  affirma- 
tion.' McDonnell  v,  Alabama,  etc..  Life 
Ins.  Co.,  85  Ala.  401,  5  So.  120;  National 
Commercial  Bank  v,  McDonnell,  92  Ala. 
387,  9  So.  149."  Harris  v.  Gateway  Land 
Co.,  128  Ala.  652,  29  So.  611,  612;  Lehman, 
etc.,  Co.  V,  Warner,  61  Ala.  455. 

This  principle  has  no  reference  to  cases 
where  a  subscription  for  stock  is  made 
by  one  in  anticipation  of  organizing  a 
corporation  which  is  at  the  time  only  in 
process  of  formation.  "The  rule  that  a 
person  contracting  with  a  corjporation 
recognizes  thereby  its  capacity  to  con- 
tract, and  can  not  afterwards  deny  it  in 
that  transaction,   does   not  apply  to  one 
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who  subscribes  before  incorporation.  He 
may  insist  upon  the  organization  of  a 
regular  and  legal  corporation."  Schloss 
V.  Montgomery  Trade  Co..  87  Ala.  411 
6  So.  360. 

But  "to  warrant  holding  a  person  es- 
topped from  disputing  the  existence  of  a 
corporation  on  the  ground  that  he  has 
co-operated  in  its  organization  and  ac- 
tion, the  acts  shown  must  be  unmistak- 
ably  corporate  acts.''  2  Herm.  Estop., 
§  1247.  If  the  act  done  or  admission  made 
IS  just  as  consistent  with  the  existence  of 
an  unincorporated  association  as  of  one 
incorporated,  its  ambiguous  character 
will  be  so  equivocal  as  not  to  raise  an  es- 
toppel. Schloss  V,  Montgomery  Trade 
Co.,  87  Ala.  41 1,  6  So.  360. 

In  an  action  by  an  alleged  corporation 
for   the   balance   due   on   subscriptions   to 
stock,  plaintiff  demurred  to  a  plea  of  nul 
tiel   corporation   on   the   ground   that  de- 
fendants  were    estopped     from     denying 
plamtiff^s    incorporation    by    having    paid 
all  of  their  subscription  except  the  amount 
sued  for,  which  was  alleged  to  have  been 
regularly   called    in   by  plaintiff,   and   de- 
mand made  on  defendants.     The  circum- 
stances   of   the     assessments      were      not 
shown,   and   it   did   not  appear   that  they 
were  made  under  color  of  corporate  or- 
ganization  or  capacity.     Held,    that     as. 
from  the  facts  shown,  it   did  not  appear 
that  the  payments  were  not  made  as  pre- 
liminary  to  corporate    organization,     the 
facts  were  not  sufficient  to  create  an  es- 
toppel.    Schloss  V,    Montgomery     Trade 
Co.,  87  Ala.  411,  6  So.  360. 

Actions  on  Notes  Given  for  Subscrip- 
tion to  Stock.— In  an  action  on  a  note 
given  for  a  stock  subscription  to  a  rail- 
road company,  which  was  transferred  to 
plaintiff  by  the  construction  company,  the 
maker  can  not  set  up  as  a  defense  that 
the  two  companies  were  illegally  incor- 
porated, because  20  per  cent  of  the  capi- 
tal stock  of  neither  of  them  was  paid  in, 
as  required  by  statute.  Bibb  v.  Hall,  101 
Ala.  79,  14  So.  98;  Kahn  v.  Hall,  101  Ala. 
102,  14  So.  105. 

In  an  action  on  a  subscription  note 
made  for  corporate  stock,  defendant 
pleaded  that  those  representing  the  com- 
pany falsely  represented  that  it  was  an 
existing  corporation,  legally  organized; 
that,  on  payment  of  the  note,  defendant  I 


should  become  a  stockholder;  that  de- 
fendant relied  on  the  representations, 
which  plaintiff  knew  to  be  false;  that  20 
per  cent  of  the  capital  stock  was  not  paid 
m,  as  required  by  law.  but  was  so  repre- 
sented by  the  officers  to  the  judge  of 
probate  who  issued  the  certificate  of  or- 
ganization. Plaintiff  demurred  to  the 
plea  on  the  grounds,  in  effect,  that  it  did 
not  allege  that  the  subscription  was  made 
before  the  certificate  of  organization  was 
issued;  that  it  showed  a  certificate  of  or- 
ganization;  that  defendant  contracted  with 
plaintiff  as  a  corporation,  and  could  not 
deny  its  legal  existence.  Held,  that  the 
plea  was  not  subject  to  the  grounds  of 
demurrer  assigned.  Haas  v.  Hall,  111  Ala 
442,  20  So.  78. 

§  ««  (4)    Estoppel  of  Promoters  and  Of- 
ficers. 

On  a  bill  by  stockholders  to  hold  di- 
rectors of  a  corporation  liable  for  mis- 
management, irregularities  in  its  forma- 
tion can  not  be  inquired  into.  Merchants* 
&  Planters'  Line  v,  Waganer,  71  Ala.  581. 
§  2«  (5)    Estoppel  of  Corporation. 

"When  parties  contract  with  each  other 
as  corporations,  they  are  in  respect  of 
such  contracts  estopped  to  deny  corpo- 
rate existence.  Christian,  etc.,  Grocery 
Co.  V.  Fruitdale  Lumber  Co.,  121  Ala.  340, 
25  So.  566."  First  Nat.  Bank  v.  Henry,' 
159  Ala.  367,  49  So.  97,  100;  McCullough 
V,  Talladega  Ins.  Co.,  46  Ala.  376;  Selma, 
etc.,  R.  Co.  V,  Tipton,  5  Ala.  787. 

In  Case  of  Misnomer  or  Dissolution. 
—A  corporation,  when  sued  on  a  con- 
tract made  by  it,  can  not  plead  nul  tiel 
corporation,  unless  in  case  of  misnomer 
or  dissolution.  McCullough  v.  Talladega 
Ins.  Co.,  46  Ala.  376. 

Appointment  and  Appearance  of  At- 
torney as  Admission  of  Corporate  Ex- 
istence.—Where  the  defendant  is  sued  as 
a  corporation  aggregate,  the  appointment 
of  an  attorney,  and  an  appearance  entered 
by  him,  are  an  admission  of  record  of  the 
corporate  character  of  the  defendant.  Ox- 
ford Iron  Co.  V,  Spradley,  46  Ala.  98. 
§  23.   Duration. 

See  post,  "Effect,"  §  301;  "Limitation  of 
Term."  §  318;  "Necessity  of  Judicial  Pro- 
ceedings," §  327. 

The  T.   railroad  company  was  incorpo- 
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rated  by  Acts  1831-32,  p.  67,  and  its  ex- 
istence was  limited  to  fifty  years.  S. 
conveyed  a  strip  of  land  one  hundred 
feet  wide  to  said  company,  on  which  the 
tracks  were  afterwards  laid;  the  haben- 
dum clause  limiting  the  term  to  fifty 
years,  or  so  long  as  the  charter  of  said 
company  might  continue.  Acts'  1832-33, 
p.  7,  afterwards  amended  the  act  of  in- 
corporation so  as  to  permit  the  state  to 
purchase  the  company's  property  at  the 
end  of  the  fifty  years,  and,  if  no  such  elec- 
tion was  then  made,  the  charter  was  to 
be  continued  for  ten  years,  with  a  like 
option  at  each  recurrence  of  that  period. 
Still  later,  S.  conveyed  the  land,  includ- 
ing said  strip,  together  with  the  reversion 
therein,  to  plaintiff's  ancestor.  All  the 
rights  of  the  T.  company  became  vested 
in  the  defendant  corporation  by  judicial 
sale.  The  original  act  incorporating  the 
T.  company  authorized  condemnation  of 
land  in  case  the  company  and  the  owner 
could  not  agree  on  the  price  thereof.  The 
T.  company  ceased  to  own  or  use  the  land 
in  controversy  in  1847,  but  it  had  been 
continually  used  for  railroad  purposes  by 
the  successors  in  title  of  the  T.  com- 
pany. The  T.  company  was  never  ju- 
dicially dissolved,  though  it  ceased  to  do 
business.  Held,  that  the  estate  would  not 
terminate  by  the  lapse  of  the  fifty  years, 
or  by  the  fact  that  the  company  had 
ceased  to  do  business,  as  the  continuance 
of  the  charter  referred  to  in  the  deed 
meant  the  continuance  of  the  chartered 
rights  or  privileges,  which  still  existed, 
though  exercised  by  another  body  cor- 
porate. Davis  V.  Memphis  &  C.  R.  Co., 
87  Ala.  633,  6  So.  140. 

§  84.  Amendment  of  Charter  or  Act  of 
Incorporation. 

Power  of  Legislature. — ^The  act  of  in- 
corporation is  in  the  nature  of  a  contract 
between  the  state  and  the  corporation, 
and  it  was  incompetent  to  the  legislature, 
by  any  subsequent  act,  to  annex  new  con- 
ditions, not  express  in  the  charter.  State 
V,  Tombeckbee  Bank,  2  Stew.  30,  37;  State 
V.  Stebbins,  1  Stew.  299,  311;  Logwood  v. 
Planters',  etc..  Bank,  Minor  23,  25.  See, 
also,  Judson  v.  State,  Minor  150. 

Act  Dec.  12,  1888,  authorizing  corpora- 
tions previously  organized  to  amend  their 
charters,  is  not  unconstitutional  because 
it  fails  to  express  the  condition  contained 


in  Const.,  art.  14,  §  3,  providing  that  cor- 
porations with  charters  existing  when  the 
constitution  was  adopted  shall  not  amend 
them,  except  on  condition  that  they  shall 
thereafter  be  subject  to  its  provisions. 
State  V.  Montgomery  Light  Co.,  102  Ala. 
594,  15  So.  347. 

Declaring  Bank  Charter  Forfeited  for 
Failure  to  Pay  Specie  for  Its  Notes. — 
A  charter  is  a  contract,  and  the  act  of  1821 
declaring  the  charter  of  the  Tombeckbee 
Bank  liable  to  forfeiture  for  a  failure  to 
pay  specie  on  demand  for  its  notes,  is 
not  binding  on,  and  can  not  aflfect  the 
bank;  as  it  amounts  to  an  alteration  of 
the  terms  of  the  contract,  without  the  con- 
sent of  the  bank.  State  v,  Tombeckbee 
Bank,  2  Stew.  30. 

A  summary  remedy  against  defaulting 
stockholders,  given  to  a  corporation  by 
the  act  of  its  incorporation,  is  no  part  of 
its  corporate  franchise,  and  may  be  al- 
tered or  modified  by  the  legislature  at 
pleasure.  Ex  parte  North-East,  etc.,  R. 
Co.,  37  Ala.  679. 

By  the  constitution  of  1901,  the  legis- 
lature is  given  the  power  to  alter,  amend 
or  revoke  any  charter  of  incorporation 
then  existing  and  revocable  at  the  ratifi- 
cation of  that  constitution,  or  any  that 
may  be  created  thereafter,  whenever  in 
its  opinion,  such  character  may  be  inju- 
rious to  the  public,  but  in  such  manner 
that  no  injustice  be  done  to  the  stockhold- 
ers (Const,  1901,  §  238).  Bernstein  v, 
Kaplan,  150  Ala.  222,  43  So.  581.  In  this 
case  it  was  said,  "Section  238  of  the  Con- 
stitution refers  merely  to  the  power  of 
the  legislature  to  alter,  amend,  or  revoke 
charters  of  corporations  which  had  been 
created  before  said  act,  and  has  no  refer- 
ence to  the  powers  conferred  on  the  cor- 
poration itself,  which  entered  into  the 
contract  of  the  subscriber  to  stock." 
Bernstein  v,  Kaplan,  150  Ala.  222,  43  So. 
581,  583. 

Public  Corporations. — ^The  board  of 
commissioners,  known  by  the  name  of  "The 
Mobile  School  Commissioners,"  as  crea- 
ted by  the  act  of  10th  January,  1826,  was 
an  irregular  quasi  corporation,  public  in 
its  nature,  and  so  continued,  under  all  the 
legislation  in  relation  thereto,  down  to 
the  adoption  of  the  present  constitution 
of  the  state,  and,  therefore,  subject  at 
all  times  to  legrislative   control.     Mobile 
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School  Comm'rs  v,  Putnam,  44  Ala. 
506. 

The  trustees  of  the  University  of  Ala- 
bama compose  a  public  corporation,  en- 
tirely within  the  control  of  the  legisla- 
ture; and  the  latter  has  authority,  by  the 
passage  of  any  statute,  or  statutes,  to  al- 
ter, amend,  vary  or  enlarge  the  original 
acts  of  incorporation.  Trustees  v.  Win- 
ston, 6  Stew.  &  P.  17. 

Acceptance  of  Amendment. — One  who 
contracts  with  a  corporation  acting  under 
an  amended  charter  and  by  its  amended 
name  can  not  complain  that  the  amend- 
ment has  not  been  properly  accepted  by 
the  corporation.  Eppes  v,  Mississippi  R. 
R.  Co.,  35  Ala.  33. 

Presumption  of  AccepUnce. — ^Where  a 
corporation  accepted  the  benefits  of  Act 
Dec.  12,  1888,  allowing  amendments  of 
corporation  charters,  and  its  stockholders 
acquiesced  'therein  for  over  four  years, 
their  consent  to  such  acceptance  is  pre- 
sumed. State  V,  Montgomery  Lright  Co., 
102  Ala.  504,  15  So.  347. 

Exercise  by  a  corporation  of  a  power 
granted  by  an  amendment  to  its  charter 
raises  a  presumption  of  an  acceptance  of 
the  amendment.  Wetumpka  &  C.  R.  Co. 
V,  Bingham,  5  Ala.  657. 

If  a  corporation  is  empowered  by  an 
amendment  to  its  charter,  to  draw  bills 
of  exchange,  and  afterwards  draws  a  bill; 
an  acceptance  of  the  amended  charter 
will  be  presumed  without  showing  any 
direct  act  of  acceptance  by  the  corpora- 
tion or  its  authorized  agents.  Wetumpka, 
etc..  R.  Co.  V,  Bingham,  5  Ala.  657. 

Amendment  of  Charter  and  Special 
Acts.— Where  a  statute  does  not,  in  ex- 
press terms,  annul  a  right  or  power  given 
to  a  corporation  by  a  former  act,  but 
only  confers  the  same  rights  and  powers, 
the  latter  act  does  not  repeal  the  former. 
Waring  v.  City  of  Mobile,  24  Ala.  701. 

By  virtue  of  the  exception  contained 
in  Code,  §  10,  which  expressly  continues 
in  force  all  special  acts,  etc.,  in  force  at 
the  adoption  of  the  Code  incorporating 
companies  for  insurance  purposes,  etc.,  a 
clause  in  the  charter  of  an  insurance  com- 
pany incorporated  before  the  adoption  of 
the  Code  providing  for  a  commutation  of 
its  taxes  is  not  repealed  by  Code,  §  391, 
which  provides  for  a  tax  on  the  capital 
stock  of  corporations  created  by  the  laws 


of  the  state.  Daughdrill  v.  Life  Insurance 
&  Trust  Co.,  31  Ala.  91. 

§  25.  Amendment  of  Articles  of  Associa- 
tion. 

Where  a  law  when  a  corporation  is 
formed  or  which  it  afterwards  accepted, 
exacts  certain  duties  of  it,  a  subsequent 
statute  imposing  a  penalty,  where  none 
existed  before,  for  a  failure  to  perform 
such  duties,  does  not  impair  any  corpo- 
rate right  or  otherwise  violate  the  con- 
stitution. Mobile,  etc.,  R.  Co.  v,  Steiner, 
etc.,  Co.,  61  Ala.  559. 

The  act  of  Feb.  17,  1854  (Sess.  Acts 
1853-4,  p.  51),  authorizing  the  toll  gates 
of  any  plank  road  company  to  be  thrown 
open,  on  the  report  of  commissioners  ap- 
pointed by  the  probate  court  that  such 
road  was  out  of  repair,  is,  as  to  the  Cen- 
tral Plank  Road  Company,  unconstitu- 
tional and  void,  because  it  impairs  the  ob- 
ligation of  the  contract  between  the  com- 
pany and  the  state,  and  takes  away  the 
vested  franchise  of  the  company  without 
compensation,  without  trial  by  jury,  and 
without  due  process  of  law.  Powell  v. 
Sammons,  31  Ala.  552. 

§  86.  Repeal  of  Charter  or  Act  of  Incor- 
poration. 
Acceptance  of  Repeal  by  Corporation. — 

The  charter  of  a  corporation  may  be 
made  liable  to  repeal  by  the  legislature, 
by  an  amendment  accepted  by  the  cor- 
poration, which  reserves  the  power,  not- 
withstanding the  charter  was  before  ir- 
repealable.  Mobile,  etc.,  R.  Co.  v.  State, 
29  Ala.   573,   586. 

The  legislature  may  repeal  the  charter 
of  a  private  corporation,  provided  it  as- 
sent to  such  repeal;  and  the  corporation 
may  voluntarily  make  a  surrender  of  its 
charter,  which  will  certainly,  if  accepted 
by  the  legislature,  terminate  the  corpo- 
rate existence.  Mobile,  etc.,  R.  Co.  v. 
State,  29  Ala.  573,  586. 

Creditors  Rights.— As  a  corporation  has 
the  power  to  consent  that  its  charter  may 
be  forfeited  upon  a  certan  default,  per- 
sons must  be  regarded  as  having  con- 
tracted upon  the  hypothesis  of  the  ex- 
istence and  of  the  possible  exercise  of 
that  power.  It  can  make  no  difference, 
that  those  dealing  with  it  could  not  fore- 
see, that  the  consent  to  a  forfeiture  would 
be   called    forth   by   a   statutory   require- 
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ment  of  that  consent,  as  a  condition  pre- 
cedent to  the  renewal  of  a  loan.  To 
avoid  the  constitutional  objection,  it  is 
sufficient  that  contracts  may  be  deemed 
to  hare  been  made  in  anticipation  that  the 
power  to  give  the  consent  .might  be  ex- 
ercised, and  it  is  not  necessary  that  the 
contingency  in  which  the  power  is  exer- 
cised should  have  been  anticipated.  Mo- 
bile, etc.,  R.  Co.  V.  State,  29  Ala.  573, 58«, 
cited  in  note  in  69  L.  R.  A.  143. 

Lottery  License  Granted  to  Private 
Corporation^— The  Tuskaloosa  Scientific 
an  Art  Association  is  a  private  corpora- 
tion, and  at  the  time  of  its  passage  the 
state  had  the  power  to  grant  to  such  cor- 
poration license  to  set  up  and  carry  on  a 
lottery,  or  device  in  the  nature  of  a  lot- 
tery, in  this  state,  and  such  license  makes 
the  business  of  such  corporation  lawful. 
When  a  license  is  so  granted  to  a  private 
corporation,  the  power  to  repeal  it  or  im- 
pair it  is  gone,  unless  the  power  of  re- 
peal or  control  is  contained  in  the  act  of 
incorporation,  or  is,  at  the  time  of  the 
passage  of  the  act  of  incorporation,  con- 
tained in  the  constitution  of  the  state; 
which  was  not  the  case  when  said  Associ- 
ation was  incorporated.  Broadbent  v, 
Tuskaloosa,  etc..  Art  Ass'n,  45  Ala.  170. 

Repeal  of  General  Incorporation  Law 
by  Act  of  1866^— Though  the  general  in- 
corporation law  of  1876  was  expressly  re- 
pealed by  Code  1886,  §  10,  such  repeal  will 
not  repeal  or  alter  charters  of  corpora- 
tions organized  under  the  former  statute. 
Bibb  V.  Hall,  101  Ala.  79,  14  So.  98. 

Public  Corporations. — The  legislature 
may  repeal  the  charter  of  a  public  corpo- 
ration; and  it  has  never  been  supposed 
that,  by  so  doing,  the  constitution  is  vio- 
lated. This  repeal  may  be  for  causes  ex- 
isting after  liabilities  were  incurred,  or  it 
may  be  without  any  sufficient  cause.  Mo- 
bile, etc.,  R.  Co.  r.  State,  29  Ala.  573,  585. 

in.    CORPORATE   NAME,    SEAL, 

DOMICILE,  BY-LAWS  AND 

RECORDS. 

See  post,  "Use  of  Corporate  or  Indi- 
vidual Name,"  §  199;  "Use  of  Corporate 
Name,"  §  268;  "Issues,  Proof,  and  Vari- 
ance," §  281. 

§  87.  Necessity  of  Name. 
"The    name    is   an    indispensable    part 


of  the  constitution  of  every  corporation, 
the  knot  of  its  combination,  as  it  has  been 
called,  without  which  it  can  not  perform 
its  corporate  functions."  Grand  Lodge  v. 
Grand  Lodge,  174  Ala.  395,  56  So.  963,  965. 

§  2a  Mode  of  Acquisition  of  Name. 

"The  name  is  usually  selected  by  the 
incorporators,  and  by  such  name  it  takes, 
holds,  conveys,  and  uses  its  property,  and 
does  all  corporate  acts.  Its  right  to  so 
use  its  chosen  name  is  even  recognized  by 
the  statutes  of  our  state,  and  it  has  always 
been  protected  by  the  courts  independ- 
ently of  statutes."  Grand  Lodge  v.  Grand 
Lodge,  174  Ala.  395,  56  So.  963,  964. 

Usage. — A  corporation  may  acquire  a 
name  by  usage.  Smith  v.  Tallassee  Branch 
&  C.  Plank-Road  Co.,  30  Ala.  650. 

§  88.  Change  of  Name. 

Defendant's  books  of  incorporation,  be- 
ing an  original  record  of  the  probate  of- 
fice of  the  county  of  its  residence,  show- 
ing a  change  in  its  corporate  name  since 
the  rendition  of  the  judgment  against  it 
on  which  plaintiff  sues,  are  competent  evi- 
dence of  such  change  of  name,  and  are 
properly  admitted  in  evidence.  Christian, 
etc..  Grocery  Co.  v.  Coleman,  27  So.  786, 
125  Ala.  158. 

Effect  of  Change  of  Name.— A  change 
made  in  the  name  of  a  corporation  has  no 
more  effect  upon  its  identity  as  a  corpora- 
tion than  a  change  of  name  by  a  natural 
person  has  upon  his  identity;  neither  does 
it  effect  its  rights;  nor  lessen  or  add  to  its 
obligations.  1  Morawetz  on  Private  Corp. 
354;  Lomb  v.  Pioneer,  etc..  Loan  Co.,  106 
Ala.  671,  17  So.  670;  North  Birmingham 
Lumber  Co.  v.  Sims,  157  Ala.  595,  48  So. 
84,  85. 

§  80.  Use  of  Similar  Name  by  Others. 

The  right  of  a  corporation  to  use  its 
chosen  name  is  protected  by  courts  of 
equity  in  the  same  manner  as  a  trademark, 
independent  of  statute,  though  Code  1907, 
§  3446,  subd.  1,  also  recognizes  the  right 
of  a  corporation  to  the  exclusive  use  of 
its  name.  Grand  Lodge  v.  Grand  Lodge, 
174  Ala.  395,  56  So.  963. 

Remedy  by  Injunction. — ^The  relief  usu- 
ally granted  is  that  of  injunction  against 
the  offending  corporation,  the  courts  in- 
terfere in  such  cases,  not  on  the  ground 
that   the  state  may   not  affix   such  corpo- 
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rate  names  as  it  pleases  to  its  creatures, 
but  to  prevent  fraud,  actual  or  construc- 
tive. But  the  statutes  prevent,  or  are  in- 
tended to  prevent,  the  use  of  the  name  of 
one  corporation  by  another,  or  the  use  of 
a  name  so  similar  to  that  of  the  prior 
corporation  as  to  tend  to  confusion. 
Grand  Lodge  v.  Grand  Lodge,  174  Ala. 
395,  56     So.  963,  964. 

Under  Acts  1903,  p.  310,  §  ^a,  providing 
that  no  name  shall  be  assumed  which  is 
identical  with  that  of  any  corporation  al- 
ready existing  or  so  nearly  similar  thereto 
as  to  lead  to  confusion,  an  injured  corpo- 
ration could  enjoin  the  use  of  a  similar 
name  by  a  new  corporation.*  White  v. 
Citizens*  Light,  etc.,  Co.,  172  Ala.  232, 
55  So.  193. 

Presumption  of  F  r  a  u  d.— Actual  fraud 
need  not  be  shown  to  obtain  relief  against 
the  unauthorized  use  of  a  corporate  name 
previously  appropriated  by  another  corpo- 
ration; fraud  being  presumed,  even  if  es- 
sential, from  knowingly  adopting  a  name 
so  similar  to  that  of  another  corporation 
as  to  cause  probable  daqiage  to  it.  Grand 
Lodge  V.  Grand  Lodge,  174  Ala.  395,  56 
So.  963. 

Bill  Showing  Cause  of  Action.— "The 
bill  in  this  case  alleges  that  the  names, 
though  not  the  same,  are  nearly  so;  that 
the  objects  and  purposes,  as  well  as  the 
insignia,  banners,  and  other  paraphernalia 
adopted  by  the  latter  organization,  are  so 
similar  to  those  of  the  former;  and  that 
the  use  of  such  paraphernalia  by  the  latter 
has  the  natural  tendency  to  create  in  the 
public  mind  the  idea  that  the  two  organi- 
zations are  connected.  If  this  were  true, 
it  would  certainly  tend  to  interfere  with 
the  free  and  uninterrupted  use  by  the 
former  corporation  of  its  insignia,  ban- 
ners, mottoes,  etc.,  to  which  it  is  entitled 
under  the  law.  As  was  said  by  this  court 
in  the  case  of  Kyle  v.  Perfection  Mattress 
Co.,  127  Ala.  39,  28  So.  545,  50  L.  R.  A.  628, 
touching  piracy  of  trademarks  and  the  use 
of  similar  names  in  connection  with  goods 
sold,  the  use  of  similar  names  'is  the  usual 
artifice  of  the  unfair  trader.* "  Grand 
Lodge  V.  Grand  Lodge,  174  Ala.  395,  56 
So.  963,  965. 

Business  and  Benevolent  Corporations 
Contrasted— "While  there  may  be  some 
differences  and  distinctions  in  the  law  in 
regard  to  restraining  the  use  of  the  same 


names  between  business  corporations  and 
those  which  are  merely  benevolent  or  fra- 
ternal in  character,  yet  there  is  no  doubt 
that  courts  of  chancery  will  protect  cor- 
porations which  are  purely  fraternal  or 
benevolent  in  character  and  purpose, 
where  their  names  have  been  wrongfully 
assumed  by  other  corporations  for  similar 
purposes,  when  the  objects  and  results  of 
such  wrongful  assumption  of  name  lead  to 
confusion  and  detriment  to  the  older  cor- 
poration and  to  the  public."  Grand  Lodge 
V.  Grand  Lodge,  174  Ala.  395,  56  So.  963, 
965. 

§  31.  Domfcile  or  Place  of  Business. 

The  domicile  of  a  corporation,  with  re- 
spect to  debts  due  by  it,  is  in  the  state  in 
which  it  was  chartered.  Equitable  Life 
Assur.  Ass'n  v.  Vogel,  76  Ala.  441. 

Validity  of  Transactions  in  Foreign 
States. — "If  the  law  creating  the  corpora- 
tion does  not,  by  the  true  construction 
of  the  words  used  in  the  charter,  give  it 
the  right  to  exercise  its  powers  beyond 
the  limits  of  the  state,  all  contracts  made 
by  it  in  other  states  would  be  void.  To 
the  same  effect,  see  City  Council  v.  Mont- 
gomery, etc.,  Plank-Road  Co.,  31  Ala.  76; 
Grand  Lodge  v,  Waddill,  36  Ala.  313." 
Morris  v.  Hall,  41  Ala.  510,  536. 

Incorporation  in  Different  States. — A 
railroad  was  incorporated  in  the  state  of 
Georgia  on  August  15,  1895,  and  was  sub- 
sequently, in  the  same  month,  incorpo- 
rated in  the  state  of  Alabama.  It  had, 
therefore,  legal  existence  or  residence  in 
each  of  these  states,  for  the  purposes  of 
operating  its  line  and  transacting  its  cor- 
porate business.  For  such  purposes  the 
corporation  was  a  legal  unit,  and,  when 
sued  in  either  state,  it  could  not  plead  its 
nonresidence  in  the  other.  Central  R., 
etc.,  Co.  V.  Carr,  76  Ala.  388;  Georgia, 
etc.,  R.  Co.  i\  Stollenwerck,  122  Ala.  539, 
25  So.  258,  259. 

Principal  Office  Includes  Principal  Place 
of  Business. — The  general  act  under  which 
a  corporation  was  organized  granted  the 
power  to  "change  the  location  of  its  prin- 
cipal office."  Held,  that  the  term  "princi- 
pal office"  was  intended  to  include  "princi- 
pal place  of  business,"  and  such  a  change 
of  the  place  of  business  to  another  city  in 
the  state  was  authorized.  Bernstein  v, 
Kaplan,  43  So.  581,  150  Ala.  222. 
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§  32.  By-Laws. 

See  post,  "Transfer  of  Shares,"  IV,  (D); 
"Lien    of    Corporation,"    IV,    (F);    "Com- 
pensation,"  §   162;    "Evidence   as   to   Au- 
thority," §  215. 
§  33. In  General. 

It  is  essential  to  the  validity  of  a  by- 
law, that  it  should  conform  to  the  consti- 
tution of  the  United  States  and  the  acts  of 
congress  pursuant  thereto,  to  the  consti- 
tution and  statutes  of  the  state  in  which 
it  is  located,  and  to  the  general  principles 
and  policy  of  the  common  law  as  it  is 
there  acknowledged.  Ang.  and  Ames  on 
Corp.  182,  et  post.  Hence  it  is  held,  that 
it  must  be  reasonable,  and,  while  it  may 
regulate  trade,  it  must  not  restrict  it,  so 
as  injuriously  to  affect  the  interest  of 
those  who  are  not  corporators.  Cunning- 
ham V.  Alabama  Life  Ins.,  etc.,  Co.,  4  Ala. 
652,  654. 


§  34. 


Power  to  Make. 


See  post,  "Venue,"  §  267. 

The  power  to  make  by-laws  for  the 
government  of  the  corporate  body,  fixing 
and  regulating  its  own  duties  and  that  of 
its  members,  not  inconsistent  with  its 
charter,  or  the  purposes  and  objects  of 
its  creation,  not  repugnant  to  the  common 
law,  or  to  the  laws  of  the  state,  constitu- 
tional and  statutory,  is  an  attribute  of 
every  corporation.  Supreme  Commandery 
V,  Ainsworth,  71  Ala.  436,  445;  Cunning- 
ham V.  Alabama  Life  Ins.,  etc.,  Co.,  4  Ala. 
652,  654. 

A  corporation  has  not  capacity  (by  the 
enactment  of  by-laws),  as  the  legislative 
power  from  which  it  derives  existence  has 
not  competency,  by-laws  of  its  own  enact- 
ment, to  disturb  or  divest  rights  which  it 
had  created,  or  to  impair  the  obligation  of 
its  contracts,  or  to  change  its  responsibili- 
ties to  its  members,  or  to  draw  them  into 
new  and  distinct  relations.  Supreme  Com- 
mandery V.  Ainsworth,  71  Ala.  436,  445. 

Extent  of  Power  to  Make  By-Laws 
Governed  by  Charter. — It  is  not  compe- 
tent for  the  stockholders,  by  adoption  of 
by-laws  or  amendments  thereto,  to  enlarge 
or  extend  the  powers  of  the  corporation 
beyond  the  scope  authorized  by  its  char- 
ter; and  if  the  general  by-laws  are  incon- 
sistent with  the  object  of  the  corporation, 
and  the  spirit  and  terms  of  its  charter,  or 


attempt  to  authorize  the  corporation  to 
perform  acts  beyond  its  charter  powers, 
they  are  void,  although  adopted  with 
unanimous  consent  of  the  stockholders. 
Steiner  v:  Steiner  Land  &  Lumber  Co.,  26 
So.  494,  120  Ala.  128;  Cunningham  v.  Ala- 
bama Life  Ins.,  etc.,  Co.,  4  Ala.  625, 
654. 

§  35. Operation  and  Effect. 

Persons  Bound. — The  constitution  of  an 
incorporated  society,  and  the  by-laws 
adopted  in  conformity  thereto,  so  far  as 
they  do  not  contravene  any  public  law  or 
principle  of  public  policy,  are  alike  bind- 
ing on  the  society  itself  and  on  its  mem- 
bers, however  inconvenient  they  may  be 
found  in  administration.  Weatherly  v. 
Medical  &  Surgical  Soc,  76  Ala.  567. 

Presumption  of  Knowledge  of  By-Laws. 
— When  duly  enacted  by  the  body  to 
whom  the  corporate  legislative  power  is 
delegated,  by-laws  are  binding  upon  all 
the  members  of  the  corporation,  who  are 
presumed  to  know  them,  and  to  contract 
in  reference  to  them.  Supreme  Com- 
mandery V.  Ainsworth,  71  Ala.  436,  445. 

It  is  the  existing  by-laws  which  are 
presumed  to  be  known,  and  in  reference 
to  which  it  is  presumed  corporate  con- 
tracts are  made;  as  it  is  the  existing  mu- 
nicipal law  of  the  place  in  which  a  con- 
tract is  made,  or  is  to  be  performed,  that 
parties  are  presumed  to  be  conversant 
with,  and  which  incorporates  itself  into 
the  contract,  measuring  their  rights  and 
duties.  Supreme  Commandery  v,  Ains- 
worth, 71  Ala.  436,  445,  cited  in  note  in  25 
L.  R.  A.  49.  • 

Effect  on  Contracts  Made  Prior  to 
Adoption  of  By-Law. — A  by-law  of  a  cor- 
poration does  not  affect  contracts  made 
with  the  corporation  prior  to  its  adoption, 
unless  the  corporation  has  expressly  stip- 
ulated that  subsequent  amendments  s-hall 
apply  to  existing  contracts.  Supreme 
Commandery  of  Knights  of  the  Golden 
Rule  z\  Ainsworth,  71  Ala.  436. 

Where  a  contract  with  a  corporation 
provided  that  it  was  subject  to  the  by- 
laws in  force  at  the  time  of  its  execution, 
or  subsequently  adopted,  a  by-law  adopted 
after  the  execution  of  the  contract  be- 
comes a  part  thereof.  Supreme  Com-^ 
mandery  of  Knights  of  the  Golden  Rule 
V.  Ainsworth,  71  Ala.  436. 
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§  36.  Violation  and  Enforcement 

By-laws  of  a  corporation  are  not  en- 
forced by  avoiding  contracts  made  in  vio- 
lation of  them.  Kelly  v.  Mobile,  etc., 
Loan  Ass'n,  64  Ala.  501. 

A  loan  by  a  corporation  to  its  share- 
holders, secured  by  mortgage  on  land,  as 
authorized  by  Code,  §  1943,  subd.  5,  is  not 
ultra  vires,  though  it  is  in  contravention 
of  the  by-laws.  Kelly  v.  Mobile  Building 
&  Loan  Ass'n,  64  Ala.  501. 

IV.    CAPITAL,   STOCK,    AND    DIVI- 
DENDS. 

See  post,  "Corporate  Property,  Funds, 
and  Securities,"  §  164;  "Purchasing  and 
Holding  Corporation's  Own  Stock,"  §  181. 

(A)      NATURE    AND    AMOUNT    OF 
CAPITAL  AND  SHARES. 

§  87.  What  Constitutes  Capital  Stock. 

"Capital  stock  is  the  sum  fixed  by  the 
corporate  charter  as  the  amount  paid  in, 
or  to  be  paid  by  the  stockholders  for  the 
prosecution  of  the  business  of  the  corpo- 
ration, and  for  the  benefit  of  corporate 
creditors.  The  capital  stock  is  to  be 
clearly  distinguished  from  the  amount  of 
property  possessed  by  the  corporation. 
*  *  *  At  common  law,  the  capital  stock 
does  not  vary,  but  remains  fixed,  although 
the  actual  property  of  the  corporation 
may  fluctuate  widely  in  value,  and  may 
be  diminished  by  losses,  or  increased  by 
gains."  Commercial  Fire  Ins.  Co.  v. 
Board,  00  Ala.  1,  14  So.  400,  401. 

§  88.  Nature  of  Property  in  Shares. 

"A  stockholder  has  no  legal  title  to  the 
property  or  profits  of  the  corporation  un- 
til a  dividend  is  declared,  or  a .  division 
made  on  the  dissolution  of  the  corpora- 
tion." Commercial  Fire  Ins.  Co.  v.  Board, 
09  Ala.  1,  14  So.  490,  491. 

"Stock  in  a  corporation  is  only  evidence 
of  the  right  of  the  holder  or  owner  to 
share  in  the  proceeds  of  the  corporation's 
property.  So  a  share  of  stock  only  typi- 
fies an  aliquot  part  of  the  corporation's 
property,  or  the  right  to  share  in  its  pro- 
ceeds, to  that  extent,  when  distributed  ac- 
cording to  law  and  equity.  If  stock  of  a 
corporation  is  paid,  that  which  is  paid, 
^together  with  its  proceeds,  becomes  the 
property  and  assets  of  the  corporation. 
If  not  paid,  the  liability  of  the  stockholder 


to  pay  forms  the  property  of  the  corpora- 
tion. The  latter  kind  can  be,  and  is  in- 
tended to  be,  transformed  into  the  former; 
but  the  corporation  as  an  entity  owns 
both,  and  hence  can  purchase  neither,  un- 
less so  authorized."  Hall  v,  Alabama  Ter- 
minal, etc.,  Co.,  173  Ala.  398,  56  So.  235, 
241.  See  post,  "Purchasing  and  Holding 
Corporation's  Own  Stock,"  §  181. 

"A  share  of  stock  may  be  defined  as  a 
right  which  its  owner  has  in  the  manage- 
ment, profits,  and  ultimate  assets  of  the 
corporation."  Commercial  Fire  Ins.  Co. 
V.  Board.  99  Ala.  1,  14  So.  490,  491. 

§  89.  Increase  of  Coital  Stock. 

Corporations  have  no  implied  power  to 
change  their  capital  stock,  independent  of 
legislative  authority.  Grangers'  Life  & 
Health    Ins.  Co.   v,  Kamper,    73  Ala.  325. 

Declaring  Stock  Dividend  Based  on  In- 
crease in  Property  Values.— Under  art  l3, 
§  6,  Const.,  providing  that  "no  corpora- 
tion shall  issue  stock  or  bonds  except  for 
money,  labor  done,  or  money  or  property 
actually  received,"  an  increase  in  the  value 
of  the  property  in  which  the  original 
stock  is  invested  will  not  justify  an  issue 
of  additional  capital  stock  to  the  stock- 
holders as  a  stock  dividend.  Fitzpatrick 
V.  Dispatch  Pub.  Co.,  83  Ala.  604,  2  So. 
727,  cited  in  note  in  38  L.  R.  A.  617. 

Compliance  with  Charter  or  Statutory 
Requirements.— Where  a  life  insurance 
company  was  organized  under  the  gen- 
eral incorporation  law,  a  clause  in  the 
declaration  reciting  the  company's  inten- 
tion and  privilege  to  increase  its  capital 
stock  and  number  of  shares  whenever 
deemed  proper  and  expedient  was  not 
sufficient  to  authorize  such  increase  at  the 
will  of  the  company.  Grangers*  Life  & 
Health  Ins.  Co.  v,  Kamper,  73  Ala.  325, 
cited  in  note  in  38  L.  R.  A.  616. 

Gen.  Acts  1903,  p.  335,  §  46,  authorizing 
an  increase  of  stock  or  bonded  indebted- 
ness of  a  corporation,  provides  for  notice 
of  a  meeting  for  that  purpose,  that  the 
notice  shall  state  what  increase  is  pro- 
posed, and  that  the  corporation  may  in- 
crease its  capital  stock  or  bonded  indebt- 
edness in  conformity  with  the  consent 
voted  at  such  meeting  to  an  amount 
equal  to  or  less,  but  not  greater,  than 
that  stated  in  the  notice.  Held,  that  a 
single  notice  was  sufficient  for  an  increase 
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of  both  the  stock  and  bonded  indebted- 
ness of  a  corporation  to  the  amount  stated 
in  the  notice.  Palliser  v.  Home  Tel.  Co., 
152  Ala.  440,  44  So.  575. 

Gen.  Acts  1903,  p.  335,  §  46,  authorizes 
an  increase  of  the  capital  stock  or  bonded 
indebtedness  of  corporations,  and  §  54 
(page  341)  declares  that  nothing  in  the 
act  shall  add  to,  take  from,  or  otherwise 
aflfect  the  rights  and  liabilities  of  any  ex- 
isting corporation  chartered  under  the 
special  or  general  laws.  Held,  that  the 
general  provision  of  §  54  did  not  continue 
in  force  as  to  an  existing  domestic  tele- 
phone company  a  prior  law  with  reference 
to  the  increase  of  its  capital  stock  and 
bonded  indebtedness,  but  that  the  author- 
ity for  such  increase  subsequent  to  the 
adoption  of  the  act  was  to  be  found  in 
§  46.  Palliser  r.  Home  Tel.  Co.,  152  Ala. 
440,  44  So.  575. 

Ratification  by  Stockholders  of  Irregu- 
lar Increase. — Const.,  art.  14,  §  6,  provides 
that  the  stock  and  bonded  indebtedness  of 
corporations  shall  not  be  increased  except 
in  pursuance  of  general  laws,  nor  without 
the  consent  of  the  persons  holding  the 
larger  amount  in  value  of  the  stock,  first 
obtained  at  a  meeting  held  after  thirty 
days'  notice  given  in  pursuance  of  law. 
Code,  §§  1562,  1664,.  provide  that  notice 
"for  four  consecutive  weeks  in  the  news- 
paper published  nearest  to  the  place  of 
business  of  the  corporation"  shall  be 
given  before  the  holding  of  such  meeting. 
Held,  that  said  requirements  are  for  the 
benefit  of  the  stockholders,  and  that  the 
insufficiency  of  the  notice  is  waived  where 
they  disregard  it,  as  is  also  the  disposition 
of  bonds  in  a  manner  other  than  that 
authorized,  where  they  subsequently  meet 
and  ratify  it.  -Nelson  v.  Hubbard,  96  Ala. 
238,  11     So.  428,  17  L.  R.  A.  375. 

Effect  of  Unauthorised  Increase. — An 
attempt  by  a  life  insurance  company  in- 
corporated under  the  general  law  to  in- 
crease its  capital  stock  beyond  the  limit 
fixed  by  its  charter  is  ultra  vires,  and  the 
stock  so  issued  is  void.  Grangers*  Life  & 
Health  Ins.  Co.  v.  Kamper,  73  Ala.  325. 

(B)  SUBSCRIPTION  TO  STOCK. 
§  40.  Ris^t  to  Subscribe. 

An  act  authorizing  the  building  of  a 
bridge  by  means  of  stock  to  be  subscribed 
authorized  the  directors  of  a  ferry  at  the 


same  place,  after  stock  for  a  certain 
amount  was  subscribed,  to  subscribe  their 
interest  in  the  ferry  and  landings,  at  a 
designated  amount.  Held  that,  where  the 
owner  of  an  interest  in  the  ferry  refused 
to  subscribe  it,  thereby  waived  his  right 
to  subscribe,  and  his  heirs  could  not  come 
in  as  stockholders  after  the  requisite 
amount  of  stock  was  taken  and  the  bridge 
had  been  erected,  but  were  concluded  by 
the  refusal  of  their  ancestor.  White  v, 
Florence  Bridge  Co.,  4  Ala,  464. 

§  41.  Contract  of  Subscription  in  General. 

§  48.  Making,  Requisites  and  Valid- 
ity. 

See  post,  "Purchasing  and  Holding 
Stock  in  Other  Corporations,"  §  182. 

"A  contract  of  subscription  may  be  en- 
tered into  in  various  ways.  'Whenever  an 
intent  to  become  a  subscriber  is  mani- 
fested, the  courts  incline,  without  particu- 
lar reference  to  formality,  to  hold  that  the 
contract  of  subscription  subsists.  It  is,  as 
in  the  case  of  other  contracts,  very  much 
a  question  of  intent.  Formal  rules  are  for 
the  most  part  disregarded.  And  in  gen- 
eral a  contract  of  subscription  may  be 
made  in  any  way  in  which  other  contracts 
may  be  made.  Any  agreement  by  which 
a  person  shows  an  intention  to  become  a 
stockholder  is  sufficient  to  bind  both  him 
and  the  corporation.'"  Planters',  etc.. 
Packet  Co.  v,  Webb,  144  Ala.  666,  39  So. 
562,  564. 

The  signing  of  the  subscription  paper  is 
an  implied  promise  to  pay  the  subscrip- 
tion, and  an  agreement  may  be  enforced 
by  the  corporation  subsequently  formed. 
Planters',  etc..  Packet  Co.  v.  Webb,  144 
Ala.  666,  39  So.  562;  S.  C,  156  Ala.  551, 
46  So.  977. 

In  Absence  of  Statutory  Requirements. 
— "Where  the  statute  prescribes  the 
method  of  subscription,  a  subscription 
made  in  any  other  way  can  not  be  en- 
forced. 1  Cook  on  Cor.,  §  73.  But,  if  the 
statute  does  not  prescribe  the  particular 
method  of  subscription,  as  a  condition 
precedent  to  the  validity  of  the  subscrip- 
tion, the  ordinary,  common-law  rules  ap- 
plicable to  subscriptions  will  obtain.  The 
act  of  1903  (Acts  1903,  p.  310),  like  that  in 
the  Code  for  the  organization  and  regula- 
tion of  a  corporation  (Code  1896,  §§  1255, 
1260),   have   many   similar  provisions   for 
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its  organization  and  the  subscriptions  of 
stock  thereon;  but  in  neither  is  it  pro- 
vided that  unless  specified  conditions  are 
complied  with,  a  subscription  shall  not  be 
binding/'  Planters',  etc.,  Packet  Co.  v. 
Webb,  144  Ala.  666,  39  So.  562,  564. 

Necessity  and  Su£Bciency  of  Considera- 
tioiL — A  subscription  for  the  stock  of  a 
corporation  is  a  contract,  and,  like  other 
contracts,  must  be  supported  by  a  consid- 
eration. The  consideration  upon  which  it 
rests  is  the  right  secured  by  it  of  member- 
ship in  the  corporation,  and  the  interests 
accruing  from  membership;  and  when 
these  are  not  secured,  and  can  not  legally 
result  from  the  subscription,  it  is  wanting 
in  consideration,  as  are  notes  or  other  ob- 
ligations given  for  its  payment.  Grangers' 
Life,  etc.,  Ins.  Co.  v.  Kamper,  73  Ala.  325. 

A  regular  subscription  for  stock  in  an 
incorporated  company,  whether  made  pre- 
vious to  its  organization  or  afterwards,  if 
it  organize  as  provided  by  the  charter,  im- 
ports, in  itself,  a  sufficient  consideration, 
and  will  support  an  action.  Selma  &  T. 
R.  Co.  V.  Tipton,  5  Ala.  787. 

§  43. Constnictioii  and  Operation. 

Wliat  Law  Governs.— Plaintiff,  being  a 
Minnesota  mortgage  loan  corporation, 
and  having  its  business  domicile  in  that 
state,  and  defendant  having  constituted 
herself  a  stockholder,  svch  act  must  be 
deemed  to  have  been  performed  in  Minne- 
sota, and  governed  by  the  laws  of  that 
state;  and  her  membership  fee,  together 
with  an  attorney's  fee  expressly  provided 
for  foreclosure  of  the  mortgage,  is  col- 
lectible. Falls  V.  United  States  Savings, 
Loan   &  Bldg.  Co.,   97  Ala.  417,    13  So.  25. 

Tentative  Subscription. — Garnishee  sub- 
scribed for  $5,000  worth  of  stock  of  a 
railroad  company,  with  the  privilege  of 
changing  his  subscription  if  he  desired. 
The  corporation  was  not  then  formed,  and 
the  persons  who  took  the  subscription 
were  not  authorized  by  law  to  take  it, 
and  it  was  merely  taken,  along  with 
others,  to  find,  in  a  general  way,  how 
much  stock  would  probably  be  taken 
when  the  corporation  was  formed.  When 
the  corporation  was  formed,  garnishee 
took  and  paid  for  $2,500  of  stock.  Held, 
that  he  was  not  liable  on  the  $5,000  sub- 
scription. White  V,  Kahn,  103  Ala.  308, 
15  So-  595. 


Liability  Created  by  Subscription. — ^The 
law  implies  a  promise  by  every  member 
of  a  corporation  to  pay  all  the  sums 
required  by  its  rules  and  by-laws;  and, 
where  the  corporation  has  not  the  means 
of  enforcing  payment,  it  may  maintain  as- 
sumpsit in  the  courts  of  law.  Beene  v, 
Cahawba  &  M.  R.  Co.,  3  Ala.  660. 

Organization  as  Condition  Precedent  to 
Liability. — Where  the  act  of  incorporation 
contemplates  some  act  to  be  done,  as  or- 
ganization, before  installments  of  stock 
can  be  required  to  be  paid,  such  act  must 
be  done  before  the  corporation  can  main- 
tain an  action  for  the  installments,  the 
subscription  being  made  prior  to  the  time 
of  organization.  Carlisle  v.  Cahawba  & 
M.  R.  Co.,  4  Ala.  70. 

Organization  under  Name  Other  than 
Provided  in  Subscription  Paper. — That 
subscriptions  were  made  to  the  stock  of 
"Independent  Packet  Company,"  and 
the  corporation  was  organized  as  "Plan- 
ters' &  Merchants'  Independent  Packet 
Company,"  does  not  invalidate  the  sub- 
scriptions. Planters'  8c  Merchants*  Inde- 
pendent Packet  Co.  v.  Webb,  46  So.  977, 
156  Ala.  551. 

Subscriptions  Made  on  Behalf  of 
Others.^A  father  subscribed  for  shares 
of  stock  in  the  name  of  his  daughter,  and 
executed  his  note  for  them,  and  a  mort- 
gage securing  it.  Before  the  payments 
were  due,  the  note  and  mortgage  were 
canceled,  and  a  firm  of  which  he  was  a 
member  became  bound  for  the  install- 
ments, and  afterwards  paid  them.  Held, 
that  the  daughter  was  a  mere  trustee  of 
such  firm,  which  was  the  owner  of  the 
stock.  Butler  v.  Merchants'  Ins.  Co.,  14 
Ala.  777. 

A  father  subscribed  for  shares  of  stock 
in  the  name  of  several  persons,  and, 
among  the  rest,  of  his  daughter,  and  exe- 
cuted his  notes  and  a  mortgage  for  the 
payment  of  the  money  for  the  stock  in  a 
short  time;  and,  before  the  payments 
became  due,  the  notes  and  mortgage  were 
canceled,  and  a  firm,  of  which  the  father 
was  a  member,  became  bound  for  the  in- 
stallments, and  afterwards  paid  them. 
Held,  that  the  mere  subscription  in  the 
name  of  the  daughter  did  not  invest  her 
with  a  title  to  the  stock,  and  that  the  sub- 
sequent assumption  of  the  debt,  and  pay- 
ment by  the  firm,  with  the  father's  assent. 
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repelled  the  presumption  that  it  was  in- 
tended as  an  advancement  to  the  daugh- 
ter. Butler  V.  Merchants'  Ins.  Co.,  14  Ala. 
777. 

Estoppel  to  Deny  Validity  of  Sub- 
scription.— The  requisition  in  the  charter 
of  the  Selma  and  Tennessee  Railroad 
Company,  that  *'five  dollars  in  cash  shall 
be  paid  on  each  share,  at  the  time  of  sub- 
scribing," is  not  a  condition  precedent  to 
becoming  a  "subscriber"  in  the  company. 
And  if  instead  of  exacting  the  money,  the 
commissioners  appointed  to  receive  the 
subscriptions,  take  a  promissory  note  for 
the  amount,  from  a  subscriber,  he  can  not 
after  the  company  is  organized,  object 
that  he  is  not  a  member  of  the  corpora- 
tion. The  amount  may  therefore  be  re- 
covered of  him,  in  an  action  of  assump- 
sit, by  the  corporation.  Selma,  etc.,  R. 
Co.  V.  Rountree,  7  Ala.  670. 

§  44.  Rights  and  Liabilities  of  Sub- 
scribers. 
A  provision  in  a  note  given  by  a  sub- 
scriber to  railroad  stock  that  publication 
of  the  fact  of  completion  of  the  road  in  a 
certain  daily  newspaper  "shall  be  final  and 
conclusive"  does  not  require  publication 
in  such  paper  in  order  to  make  the  notice 
to  subscribers  valid;  and  it  was  prejudi- 
cial error,  in  an  action  on  the  note,  to  ex- 
clude evidence  that  defendant  was  notified 
by  publication  in  another  paper,  and  per- 
sonally, more  than  six  years  before  suit. 
Garner  v.  Hall,  21  So.  835,  114  Ala.  166. 

§  45.  Subscriptions  or  Sales  Through  Pro- 
moters or  Agents. 

A  subscription  for  stock  implies  a 
promise  to  pay,  though  the  subscription 
is  before  incorporation,  and  though  the 
subscriber  makes  no  cash  payment  and 
the  proceedings  after  incorporation  are 
without  notice  to  him.  Planters'  &  Mer- 
chants' Independent  Packet  Co.  v,  Webb, 
39  So.  562,  144  Ala.  666. 

In  an  action  to  recover  a  subscription 
to  defendant's  capital  stock  under  a  writ- 
ten agreement,  the  fact  that  two  of  the 
parties  whose  names  were  subscribed  to 
such  instrument  were  commissioners  to 
open  books  of  subscription  to  the  capital 
stock  of  the  proposed  corporation,  and 
were  ks  promoters,,  coupled  with  the  fur- 
ther fact  that  the  writing  was  executed  by 
the  parties  contemporaneously  with  plain- 1 


tiffs  subscription  to  the  stock,  did  not 
render  defendant  liable.  Russell  v,  Broa- 
dus  Cotton  Mills  (Ala.),  30  So.  712. 

§  46.  Subscriptions  Obtained  by  Misrep- 
resentation. 

See  ante,  "Acts  of  Corporators  and  Pro- 
moters," §  18. 

§  46  (1)  Fraudulent  Representations,  and 
Reliance  Thereon  as  Essential  to  De- 
feat Subscription. 

Under  Code  1907,  §  4298,  misrepresen- 
tations of  a  material  fact,  made  willfully 
to  deceive,  or  recklessly  without  knowl- 
edge, or  if  made  by  mistake  and  inno- 
cently, and  acted  on  by  the  opposite 
party,  constitute  legal  fraud,  authorizing 
rescission  of  a  contract  of  sale  of  corpo- 
rate stock.  Southern  States  Fire  &  Cas- 
ualty Ins.  Co.  V,  Wilmer  Store  Co.  (Ala.), 
60  So.  98. 

A  subscription  to  the  stock  of  an  incor- 
porated railroad  company,  procured  by 
the  fraud  of  the  company's  agent  solicit- 
ing subscriptions,  may  be  defeated  on  the 
plea  of  fraud,  when  the  company  at- 
tempts to  enforce  it  by  suit.  Montgom- 
ery, etc.,  R.  Co.  V.  Matthews,  77  Ala.  357, 
cited  in  note  in  33  L.  R.  A.  730. 

Necessity  of  Showing  That  Represen- 
tations Influenced  Subscription. — The 
declarations  of  the  president  of  a  plank- 
road  company  relative  to  the  manner  in 
which  the  money  subscribed  for  the  road 
should  be  appropriated  are  not  admissible 
evidence  for  a  delinquent  subscriber  for 
stock,  when  it  is  not  shown  that  such  dec- 
larations influenced  the  defendant's  sub- 
scription, or  that  they  were  made  while 
the  declarant  was  acting  as  the  agent  of 
the  company  in  receiving  subscriptions 
for  stock.  Smith  v.  Tallassee  Branch  of 
Central  Plank-Road  Co.,  30  Ala.  650. 

False  Representations  Made  to  Third 
Party  in  Presence  of  Subscriber. — Where 
defendant's  agent  made  false  representa- 
tions in  complainant's  presence  to  B.  to 
induce  him  to  purchase  certain  of  defend- 
ant's stock,  and  failed  to  inform  com- 
plainant of  the  truth  before  he  also  sold 
some  of  the  stock  to  him,  the  transac- 
tion with  complainant  was  tainted  with 
the  same  fraud,  which  entitled  him  to 
rescind.  Southern  States  Fire,  etc.,  Ins. 
Co.  V.  Cromartie  (Ala.),  61  So.  907. 

Location  of  Road. — In  an  action  against 
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a  delinquent  subscriber  for  stock,  the  de- 
fendant may  prove  that  before  he  sub- 
scribed for  any  stock  the  president  and 
one  of  the  directors  represented  to  him 
that  the  road  would  be  so  located  as  to 
run  near  or  through  his  plantation,  that 
he  thereupon  subscribed  for  stock  in  the 
company,  and  that  the  road  was  not 
located  according  to  said  representations. 
Rives  V,  Montgomery  South  Plank-Road 
Co.,  3D  Ala.  92,  cited  in  note  in  33  L.  R. 
A.   732. 

§  46  (8)  Absence  of  Fraudulent  Intent. 

That  representations  made, by  the  agent 
of  a  railroad  company  soliciting  for  stock 
from  persons  living  along  the  contem- 
plated route  of  the  road  as  to  its  in- 
tended location,  and  the  time  within  which 
it  would  be  completed  to  a  given  point, 
were  false,  is  not  available  as  a  defense 
to  an  action  on  such  subscriptions  for 
stock;  it  not  appearing  that  the  agent 
knew  them  to  be  false,  or  made  them 
with  intent  to  deceive.  Montgomery 
Southern  R.  Co.  v.  Matthews,  77  Ala.  357. 

§  46  (3)  Matters  of  Opinion. 

In  a  bill  filed  by  a  stockholder  in  an 
incorporated  building  and  loan  associa- 
tion, asking  an  account  and  redemption 
under  a  mortgage  which  he  had  executed 
to  the  association,  averments  in  these 
words:  "Your  orator's  purpose  in  obtain- 
ing said  shares  of  stock  in  the  outset  was 
to  enable  him  to  borrow  the  money,  and 
not  as  an  investment  in  the  stock,  and 
this  purpose  was  well  known  to  the  of- 
ficers of  said  company;  and  orator  was 
moved  to  borrow  the  money,  and  pay 
this  $75  per  month,  by  the  statements 
and  calculations  made  by  said  officers, 
and  given  to  him,  that  this  stock  would 
be  worth  $200  per  share  after  the  one- 
hundredth  installment  was  paid  in,  and  he 
became  shareholder  by  the  purchase  of 
stock  for  the  above  purpose,  and  under 
the  foregoing  representations,"  show  only 
the  expression  of  an  opinion  or  judgment 
on  a  matter  which  was  equally  open  to 
both  parties,  and  do  not  amount  to  a 
charge  of  fraud  of  willful  misrepresenta- 
tion. Lake  v.  Security  Loan  Ass'n,  72 
Ala.  207,  cited  in  note  in  33  L.  R.  A. 
730. 

Representations  by  the  agent  of  a  rail- 


road corporation,  soliciting  subscriptions 
for  stock  from  persons  living  along  the 
contemplated  route  of  the  road,  as  to 
its  intended  location,  and  the  time  within 
which  it  will  be  completed  to  a  particular 
place,  are  but  the  mere  expression  of  an 
opinion,  and  neither  constitute  a  fraud, 
nor  are  available  as  a  defense  to  an  ac- 
tion on  a  subscription  for  stock  made 
on  the  faith  of  them,  unless  known  by 
the  agent  to  be  false,  and  made  by  him 
with  intent  to  deceive.  Montgomery,  etc, 
R.  Co.  V,  Matthews,  77  Ala.  357. 

Although  an  action  on  the  defendant's 
subscription  for  stock  can  not  be  defeated 
on  the  ground  of  fraud,  when  the  rep- 
resentations of  the  corporation's  solicit- 
ing agent  were  merely  the  expression  of 
an  opinion  as  to  the  proable  location 
and  completion  of  the  road;  yet,  if  the 
agent  further  represented  that  the  money 
subscribed  would  be  refunded  unless  the 
road  was  so  located  and  completed,  and 
he  was  authorized  to  make  these  repre- 
sentations, the  action  will,  it  seems,  be  en- 
joined in  equity,  on  proof  of  the  insol- 
vency of  the  corporation  and  its  abandon- 
ment of  the  work  before  completion. 
Montgomery,  etc.,  R.  Co.  v,  Matthews,  77 
Ala.  357,  cited  in  note  in  85  L.  R.  A.  425, 
438. 

Burden  of  Proof. — One  suing  to  rescind 
a  purchase  of  corporate  stock  for  mis- 
representations inducing  the  purchase  has 
the  burden  of  proving  false  representa- 
tions as  to  material  facts  and  reliance 
thereon,  and  mere  expressions  of  opinion 
arc  insufficiicnt.  Southern  States  Fire, 
etc.,  Ins.  Co.  v,  De  Long  (Ala.),  59  So.  (Jl. 

§  46  (4)  As  to  Stock  Subscribed  or  to  Be 
Subscribed. 
The  conditions  of  the  subscriptions 
were  that  it  was  payable  when  the  road 
was  built,  and  that*  on  payment  the  rail- 
road company  would  issue  to  defendant 
two-thirds  of  such  amount  of  its  capital 
stock,  and  one-third  of  such  amount  of 
the  stock  of  the  payee.  The  conditions 
of  the  note  made  no  reference  to  stock 
of  the  payee,  and  related  only  to  com- 
pletion of  the  road.  When  he  gave  the 
note,  defendant  received  from  the  payee 
its  obligation  to  exchange  the  one-third 
of  its  stock  for  a  like  amount  of  stock 
of   the    railroad    company,    on    pa}rment 
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Both  companies  then  had  certificates  of 
incorporation,  but  had  not  paid  in  20  per 
cent  of  the  capital  stock.  Defendant  was 
not  informed  that  the  20  per  cent  had  not 
been  paid,  and  he  did  not  inquire  about 
it,  or  make  any  investigation.  Held,  that 
defendant's  subscription  was  not  induced 
by  fraud,  and  the  note  was  not  without 
consideration.  Bibb  v.  Hall,  100  Ala.  79, 
14  So.  98. 

§  46  (6)  Estoppel,  Waiver,  or  Laches. 

A  purchaser  of  corporate  stock  made 
no  demand  for  a  rescission  on  the  ground 
of  fraud  until  the  filing  of  his  bill  on 
November  28th.  The  stock  was  brought 
in  June  preceding,  and  the  note  for  the 
price  was  made  on  June  24th.  He  learned 
of  the  falsity  of  the  representations  in- 
ducing the  purchase  before  he  received 
the  stock,  but,  after  he  took  the  stock, 
he  placed  it  in  a  bank  and  never  wrote 
to  the  corporation  about  the  fraud.  He 
authorized  attorneys  to  take  the  matter 
up  with  the  corporation  and  rescind  the 
contract,  but  he  did  not  show  when 
that  was,  nor  did  he  show  when,  if  ever, 
any  demand  was  made  by  the  attorneys 
on  the  corporation.  Held,  that  he  was 
not  entitled  to  rescind  the  contract  be- 
cause he  failed  to  act  with  promptness 
on  the  discovery  of  the  fraud.  Southern 
States  Fire,  etc.,  Ins.  Co.  v.  De  Long. 
(Ala.),  59  So.  6L 

Where,  in  an  action  on  a  note  given  for 
a  stock  subscription,  there  was  no  evi- 
dence that,  at  the  time  defendant  denied 
his  liability  on  another  ground  before  suit 
brought,  he  knew  that  plaintiff's  repre- 
sentations inducing  hjm  to  subscribe  were 
false,  the  contention  that  he  thereby  waived 
the  fraud  is  without  merit.  Alabama,  etc., 
Mach.  Works  v,  Dallas,  127  Ala.  513,  29 
So.  459. 

§  46  (6)   Sufficiency  of  Evidence  to  Es- 
tablish Fraud. 
Plaintiff's  president  represented  to  de- 
fendant that  several  persons  were  stock- 
holders in  the  plaintiff  company,  and  that 
he  had  purchased  a  foundry  for  $35,000, 
and  that  it  was  turned  into  the  company 
at  that  price.    He  also  exhibited  the  sub- 
scription list  to  defendant,  which  showed 
several    persons    as    subscribers    for    the 
stock,  and  recited  that  the  subscriptions 
3  Ala  Dig— 30 


were  payable  in  money,  with  the  privilege 
of  discharging '  them  in  certain  described 
property,  ,to  be  conveyed  to  plaintiff  in 
consideration  of  $35,000.  The  property 
was  in  fact  owned  by  the  president,  and 
not  by  the  stockholders,  and  he  paid  only 
$12,000  for  it.  The  stockholders  had 
paid  nothing  for  their  stock,  and  it  was 
agreed  that  they  should  pay  nothing  there- 
for. Defendant,  relying  on  the  presi- 
dent's representations,  and  not  aware  that 
they  were  untrue,  subscribed  for  stock, 
giving  his  note  in  payment.  Held,  in  an 
action  on  the  note,  that  the  evidence  was 
sufficient  to  sustain  defendant's  plea  of 
fraudulent  representation  by  plaintiff's 
agent.  Alabama  Foundry  &  Machine 
Works  V,  Dallas,  29  So.  459,  127  Ala.  513, 
cited  in  note  in  29  L.  R.  A.,  N.  S.,  478. 

In  an  action  to  rescind  a  contract  for 
the  purchase  of  corporate  stock  on  the 
ground  of  fraud  inducing  the  purchase, 
evidence  held  not  to  justify  a  finding  of 
the  fraudulent  misrepresentations  charged. 
Southern  States  Fire,  etc.,  Ins.  Co.  v, 
De  Long  (Ala.),  59  So.  61. 

§  46  (7)  Effect  of  Fraud,  and  Remedies 
of  Subscribers. 
Equity  has  jurisdiction  to  set  aside  a 
contract  to  purchase  corporate  stock, 
which  complainant  was  induced  to  exe- 
cute by  material  false  representations. 
Southern  States  Fire  &  Casualty  Ins.  Co. 
V,  Tanner  (Ala.),  60  So.  81. 

§  47.  Conditional  Subscriptions. 

See  post,  "Trial,"  §  283. 

Reasonable  performance  only  of  con- 
ditions to  a  subscription  for  stock  in  a 
public  or  private  corporation  is  required, 
before  a  subscriber  can  be  compelled  to 
pay  his  subscription.  Hall  v.  Sims,  106 
Ala.  561,  17  So.  534. 

A  note  given  for  a  subscription  to  stock 
in  a  railroad  company  provided  that  the 
amount  should  be  payable  "whenever  the 
board  of  directors  ♦  ♦  ♦  shall  decide  that 
the  railroad  has  been  finished  to  a  point 
within  one  mile  from  the  center  of  the 
city,"  publication  of  such  decision  in  one 
of  the  daily  papers  to  be  final  and  con- 
clusive notice  to  the  subscribed.  There- 
after the  directors  passed  a  resolution  de- 
claring that  the  road  was  finished  to  a 
point  within  one  mile  "of  the  city,"  and 


Digitized  by 


Google 


466 


Corporations 


§§  47-50 


notice  of  such  completion  was  published 
as  stated  in  the  resolution.  Held,  in  an 
action  on  such  note,  plaintiff  could  show 
that  the  road  had  in  fact  been  finished, 
prior  to  the  publication  of  the  notice,  to 
a  point  within  one  mile  "from  the  cen- 
ter" of  the  city.  Hall  v.  Sims,  106  Ala. 
561,  17  So.  534.* 

§  48.  Collateral  Agreements. 

See  post,  "Purchasing  and  Holding 
Corporation's  Own  Stock,"  §  181. 

A  stipulation  in  the  contract  of  a  stock 
subscription  that  it  shall  be  payable  only 
on  the  call  of  the  corporation  is  valid 
as  between  stockholders,  but  can  not  be 
permitted  to  defeat  the  rights  of  creditors. 
Curry  v.  Woodward,  53  Ala.  371. 

§  49.  Withdrawal  or  Cancellation. 

See  post,  "Cancellation  of  Certificates," 
§  61;  "Withdrawal,"  §  95. 

A  subscriber  for  stock  in  a  corporation 
can  not  (unless  expressly  allowed  to  do 
so  by  the  charter)  withdraw  from  the 
company,  and  avoid  his  liability  to  pay 
for  such  stock.  Selma  &  T.  R.  v.  Tip- 
ton, 5  Ala.  787,  cited  in  note  in  33  L.  R. 
A.  594. 

"An  agreement  to  take  shares  in  a 
corporation  to  be  afterwards  formed, 
while  it  may  be,  and  often  is,  a  binding 
contract,  for  the  breach  of  which  an  ac- 
tion may  be  maintained,  is,  by  force  of 
the  mere  agreement,  in  no  sense  a  sub- 
scription of  stock.  Something  more  must 
be  done  before  it  can  be  affirmed  that  the 
subscription  is  a  completed  contract. 
Till  a  charter  is  obtained,  or  incorpora- 
tion otherwise  perfected,  such  agreement 
is  a  mere  offer,  or  it  is  an  option  revo- 
cable or  not,  as  the  nature  of  the  agree- 
ment may  determine.  The  terms  of  the 
offer,  and  the  consideration  it  rests  on, 
may  render  it  binding  and  irrevocable,  or 
a  failure  to  withdraw  such  offer,  even 
when  in  its  nature  it  is  revocable,  until 
it  has  been  accepted  by  actual  incor- 
poration, may  so  bind  the  offerer  that  he 
can  not  afterwards  withdraw  it.  When 
it  rests  on  a  valuable  consideration,  such 
as  a  promise  for  a  promise,  then,  as  a 
rule,  it  becomes  an  irrevocable  option, 
provided  incorporation  according  to  the 
terms  of  the  offer  is  perfected  within  a 
reasonable    time.     This   would   constitute 


the  offerer  in  substance  a  stockholder.  So, 
if  an  offer,  which  has  no  valuable  con- 
sideration to  rest  on,  be  permitted  to 
stand  until  k  is  accepted  by  incorpora- 
tion according  to  its  terms,  this,  it  seems, 
would  be  an  irrevocable  subscription  of 
stock."  Knox  v,  Childersburg  Land  Co., 
86  Ala.  180,  5  So.  578;  Planters,*  etc., 
Packet  Co.  v,  Webb,  156  Ala.  551,  46  So. 
977,  978. 

One  sufficiently  exercised  his  right  to 
revoke  a  subscription  to  the  stock  of  a 
proposed  corporation  by  directing  one 
who  had  control  of  the  subscription  list 
and  who  was  a  solicitor  of  subscriptions 
to  erase  his  name  from  the  list,  it  being 
unnecessary  to  give  notice  to  all  the  sub- 
scribers; but  if,  after  such  direction  and 
after  the  organization  of  the  corporation, 
the  subscriber  recognized  his  subscrip- 
tion as  being  binding,  he  is  bound  thereby. 
Planters',  etc..  Packet  Co.  v.  Webb,  156 
Ala.  551,  46  So.  977. 

One  can  not  withdraw  a  subscription  to 
a  corporation  to  the  prejudice  of  its  cred- 
itors after  the  right  to  be  secured  by  the 
subscription  has  attached.  Lehman,  etc., 
Co.  V,  Warner,  61  Ala.  455. 

§  50.  Release  or  Discharge. 

See  post,  "Release  of  Subscriber  by 
Corporation,"  §  124;  "Purchasing  and 
Holding  Corporation's  Own  Stock,"  §  181. 

A  resolution  adopted  by  a  corporation 
authorizing  the  subscribers  to  the  capital 
stock  to  reduce  their  subscriptions  by  the 
surrender  of  unpaid  shares  is  valid  as  be- 
tween the  company  and  the  subscribers, 
and  the  assignee  of  the  company  can  not 
maintain  an  action  to  recover  the  face 
value  of  shares  ^rrendered  until  the 
surrender  has  been  set  aside  in  a  proceed- 
ing brought  for  that  purpose.  Glenn  v. 
Hatchett,  91  Ala.  316,  8  So.  656. 

A  resolution  by  the  directors  of  a  rail- 
road company  that  the  stockholders 
might  relinquish  one-half  of  their  stock, 
and  the  payments  previously  made  be  ac- 
counted for  as  if  made  on  the  stock  re- 
tained provided  the  stockholders  paid 
all  the  calls  subsequently  made  by  the  di- 
rectory, is  in  the  nature  of  a  contract  en- 
tered into  between  the  corporation  and 
its  members,  and  is  not,  on  its  face,  ille- 
gal or  improper.  Cooper  v,  Frederick,  9 
Ala.  738,  cited  in  note  in  61  L.  R.A,  624. 

Purchase  of  stockholders'  subscription 
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liabilities  for  the  corporatioii  with  its  as- 
sets is  fraudulent  and  void  as  against 
creditors,  whether  existing  or  subsequent 
in  the  absence  of  notice  on  the  part  of  the 
latter  that  the  corporation  had  suffered 
an  impairment  of  its  assets  by  forgiving 
such  subscriptions.  Alabama  Terminal  & 
Improvement  Co.  v.  Hall,  44  So.  592,  152 
Ala.  262. 

§  51.  Pajrmcnt, 

See  post,  **Notes,"  §  55;  "Proxies  and 
Voting  Trusts,"  §  108;  "Stock  Issued  for 
Unauthorized  or  Insufficient  Considera- 
tion," §  125. 

Payment  in  Obligation  of  Corporation. 
— A  corporation,  like  an  individual  person, 
may  cancel  a  debt  due  it,  by  setting  off  a 
debt  from  the  corporation  to  the  same 
person,  whether  the  debt  be  due  from  a 
stockholder  for  stock,  or  on  any  other  ac- 
count.    Goodwin  v.  McGehee,  15  Ala.  232. 

An  agreement  by  plaintiff's  intestate  to 
subscribe  to  stock  of  defendant,  to  be 
paid  for  by  satisfying  certain  accounts, 
does  not  apply  to  notes  of  defendant  to 
the  intestate,  aggregating  more  than  the 
stock  subscription,  and  by  him  indorsed 
for  defendant's  accommodation;  it  not 
appearing  that,  when  the  notes  were  exe- 
cuted, there  was  any  understanding  that 
they  were  to  be  paid  in  stock.  Tusca- 
loosa Cotton-Seed  Oil  Co.  f.  Perry,  85 
Ala.  158,  4  So.  635. 

See  post,  "Set-Off  of  Claim  by  Stock- 
holder against  Corporation,"  §  133. 

Payment  in  Property, — Defendants,  as 
promoters  of  a  corporation,  purchased  the 
property  of  another  company  for  $25,000, 
agreeing  to  pay  in  addition  certain  debts, 
not  exceeding  $4,000.  They  procured  the 
consideration  to  be  stated  in  the  deed  as 
$50,000,  and  thereafter  subscribed  for 
$50,000  of  the  stock  in  a  new  company,  for 
which  they  paid  by  executing  a  convey- 
ance of  the  property,  agreeing  to  re- 
ceive in  addition  $30,000  of  an  issue  of 
bonds  secured  by  a  deed  of  trust  on  the 
property,  of  which  bonds  they  actually 
received  $25,000.  On  a  sale  of  the  prop- 
erty under  the  deed  of  trust  the  bond- 
holders realized  only  20  per  cent  of  the 
amount  due  on  the  bonds,  and  it  was 
proved  that  $50,000  was  all  the  property 
conveyed  to  the  corporation  was  worth. 
Held,  that  such  stockholders,  in  a  suit  by 
creditors    of    the    corporation,    were    not 


entitled  to  have  the  whole  value  of  the 
property  applied  as  payment  on  the  stock, 
because  the  bonds  were  not  received  until 
some  time  after  the  organization  of  the 
corporation.  Montgomery  Iron  Works  t/. 
Roman.  41  So.  811,  147  Ala.  434. 

Code  1876,  §  1805,  requiring  all  stock 
subscriptions  to  be  paid  in  money,  or  in 
labor  or  property  at  its  money  value,  re- 
quired that  the  property  conveyed  inpay- 
ment of  stock  should  be  at  least  equal  in 
value  to  the  stock  issued  in  payment 
therefor.  Montgomery  Iron  Works  v. 
Capital  City  Ins.  Co.,  34  So.  210,  137  Ala. 
134. 

In  Elyton  Land  Co.  v,  Birmingham,  etc., 
Elevator  Co.,  92  Ala.  467,  9  So.  129,  12  L. 
R.  A.  307,  it  was  held  that  there  was  no 
distinction  in  principle,  as  to  liability  on 
account  of  subscription  for  stock,  under 
§  1805  of  the  Code  of  1876  and  §  1560  of 
the  Code  of  1886,  the  purpose  of  both 
statutes  being  the  same — to  prevent  the 
perpetration  of  frauds  upon  creditors  by 
creation  of  fictitious  values  and  false 
credit  based  on  watered  stock.  Mont- 
gomery Iron  Works  r.  Capital  City  Ins. 
Co.,  137  Ala.  134,  34  So.  210,  214. 

Where  a  contract  for  the  sale*  of  land 
provides  that  $7,000  of  the  purchase  price 
is  to  be  paid  in  "original  ground  floor  or 
treasury  stock"  of  a  corporation  into 
which  the  land  is  to  be  put  by  the  pur- 
chaser, parol  evidence  is  inadmissible  in  a 
suit  by  the  seller  on  the  contract  to  show 
that  it  was  agreed  that  the  land  should 
be  put  in  at  a  certain  price,  and  that,  if  it 
was  put  in  at  a  greater  price,  the  seller 
was  to  receive  a  greater  amount  of  stock 
than  $7,000.  Williams  v.  Searcy,  94  Ala. 
360,    10    So.    632. 

Presumption  That  Property  Was  of  Ad- 
equate Valuer— Under  Const.,  art.  14,  §  6, 
and  Code  1886,  §  1662,  both  providing  that 
subscriptions  to  the  stock  of  a  corpora- 
tion shall  only  be  payable  in  money  or 
property  at  a  reasonable  value,  it  will  be 
presumed,  in  the  absence  of  any  proof  as> 
to  the  value  of  the  property  received  for 
stock,  that  it  was  adequate.  Davis  r. 
Montgomery  Furnace  &  Chemical  Co., 
101  Ala.   127,  8  So.  496. 

Incorporation  after  Passage  of  Act  Re- 
quiring Payment  in  Money  or  Property  at 
Reasonable  Value. — An  agreement  was  en- 
tered into  by  several  persons  to  convey 
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designated  lands  to  a  trustee,  and  to  form 
a  land  company,  to  which,  when  incorpo- 
rated, the  lands  should  be  conveyed  by 
the  trustee,  and  stock  issued  to  each  sub- 
scriber to  an  amount  equaling  the  land 
conveyed.  At  that  time  stock  could  be 
made  payable  in  money,  or  in  property  at 
its  money  value.  Code  1876,  §  1805.  Prior 
to  the  incorporation  of  the  company,  by 
Code  1886,  §  1662,  it  was  declared  that  all 
subscriptions  to  capital  stock  of  such  a 
corporation  must  be  payable  in  money, 
which  might  be  discharged  by  a  convey- 
ance of  property  at  a  reasonable  value. 
Held  that,  as  the  agreement  to  subscribe 
had  become  illegal  before  it  was  accepted 
by  the  act  of  incorporation,  it  could  not 
be  enforced.  Knox  v,  Childersburg  Land 
Co.,  86  Ala.  180,  5  So.  578,  cited  in  note  in 
33  L.  R.  A.  595,  27  L.  R.  A.,  N.  S.,  316. 

Possibility  of  Obtaining  Patent. — 
Where  two  or  more  persons  form  a  pri- 
vate corporation,  with  a  capital  stock  of 
$1,000,000,  and  pay  for  their  stock  by 
transferring  to  the  corporation  the  possi- 
bility of  obtaining  a  patent,  the  facts  do 
not  show  a  compliance  with  Code  1876,  §§ 
1803-1807,  as  amended  by  Acts  1882-83,  pp. 
6,  40,  providing  that  the  subscriptions  to 
the  stock  of  private  corporations  shall  be 
made  payable  in  money,  labor,  or  prop- 
erty, or  with  Const.,  art.  14,  §  6,  providing 
that  no  corporation  shall  issue  stock,  ex- 
cept for  money,  labor,  or  property  ac- 
tually received.  Sanche  v.  Webb,  97  Ala. 
Ill,  12  So.  377,  cited  in  note  in  16  L.  R.  A., 
N.  S.,  521. 

Pa3rment  in  Work  and  Labor. — A  rail- 
road stock  subscription  provided  that 
each  subscriber  might  pay  by  taking  and 
performing  a  contract  for  earthwork  "by 
bidding  off  the  same  at  public  letting," 
or  by  taking  so  much  at  private  letting 
of  any  portion  not  otherwise  or  before 
let,  as  shall  be  wanting  to  make  up  the 
amount  at  the  estimate  of  the  engineer; 
the  work  to  be  executed  under  the  direc- 
tion of  the  engineer,  etc.;  the  company  to 
arrange,  so  far  as  consistent  with  the 
above,  that  each  subscriber  may  work  on 
his  own  lands.  Held,  that  an  advertise- 
ment by  the  company  for  proposals  was 
a  ''public  letting,"  and  that  a  letting  by 
auction  was  not  exclusively  contemplated. 
Eppes  V,  Mississippi,  G.  &  T.  R.  Co.,  35 
Ala.  33. 


Held,  also,  that,  on  failure  of  a  sub- 
scriber to  take  a  contract  at  the  public 
letting,  he  must  within  a  reasonable  time 
notify  the  company  of  his  election  to  take 
one  at  private  letting.  Eppes  v.  Missis- 
sippi, G.  &  T.  R.  Co.,  35  Ala.  33. 

Held,  also,  that  a  reasonable  advertise- 
ment for  proposals,  without  actual  no- 
tice to  the  subscriber  of  the  letting  of  the 
contract,  was  all  that  was  required.  Eppes 
V,  Mississippi,  G.  &  T.  R.  Co.,  35  Ala.  33. 

Held,  also,  that  the  subscriber  was  not 
entitled  to  have  the  whole  road  to  select 
from  for  the  private  letting,  but  at  such 
letting  could  only  select  from  what  was 
left  after  the  public  letting.  Eppes  v.  Mis- 
sissippi, G.  &  T.  R.  Co.,  35  Ala.  33. 

Held,  also,  that  a  subscriber  failing  to 
take  a  contract,  either  at  the  public  or 
private  letting,  must  pay  his  subscriptions 
in  money.  Eppes  v,  Mississippi,  G.  &  T. 
R.  Co..  35  Ala.  33. 

Held,  also,  that,  though  the  contract 
also  provided  that  each  subscriber  should 
have  the  privilege  of  working  out  his  sub- 
scription on  his  own  land,  the  company 
had  a  right,  after  the  subscription,  to 
alter  the  location  of  the  road  so  that  it 
would  not  run  through  a  subscriber's 
land,  if  no  final  location  had  been  made 
prior  to  the  subscription.  Eppes  v.  Mis- 
sissippi, G.  &  T.  R.  Co.,  35  Ala.  33. 

§   58.    Calls  or  Assessments  on  Unpaid 
Subscriptions. 

§  62  (1)   Power  and  Duty  to  Make. 

See  post,  "Liability  to  Assessment," 
§  81. 

Necessity  for  Call.— When  the  liability 
is  upon  a  subscription  to  the  capital 
stock,  and  the  charter  or  contract  of  sub- 
scription provides  that  the  shares  shall 
be  paid  in  as  required  by  the  board  of  di- 
rectors, the  general  rule  is,  that  the  stock- 
holder's liability  does  not  mature,  and  he 
can  not  be  sued  by  the  company,  until  a 
call  is  made.  If  the  charter  and  contract 
of  subscription  are  silent  as  to  the  time 
of  payment,  a  call  or  assessment  is  an  im- 
plied condition  precedent  to  a  matured 
liability.  Ruse  v,  Bromberg,  88  Ala.  619, 
7  So.  384,  385. 

The  rule  is  otherwise  when,  by  the  pro- 
visions of  the  charter  or  of  the  contract, 
the  subscription  is  payable  at  specified 
times,  and  in  specified  amounts.     In  such 
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case  the  liability  matures,  and  the  sub* 
scriber  is  bound  to  pay  in  all  'events,  on 
the  day  stated.  A  call  is  not  requisite. 
Ruse  V,  Bromberg,  88  Ala.  619,  7  So.  384, 
385. 

Where  the  subscriber  gave  notes  for 
the  unpaid  capital  stock  of  the  (Com- 
panies payable  on  demand,  the  corpora- 
tion, without  regard  to  a  call  or  assess- 
ment upon  all  the  shareholders,  could 
have  instituted,  at  any  time  after  the 
dates  of  the  respective  notes,  a  suit  at  law 
upon  the  notes  or  have  filed  a  bill  to  sub- 
ject to  their  payment  property  fraudu- 
lently conveyed  by  the  debtor;  such  suit 
being  a  sufficient  demand.  Ruse  v.  Brom- 
berg,  88  Ala.  619,  7  So.  384,  385. 

Discriminating  against  Certain  Stock. — 
A  call  can  not  be  made  upon  a  part  only 
of  the  subscribers  to  the  stock  of  a  cor- 
poration, it  must  be  made  on  all. alike,  or 
it  will  be  void.  Brockway  v.  Gadsden 
Mineral  Land  Co.,  102  Ala.  620,  15  So. 
431,  432. 

But  if  some  have  contributed  more 
than  others,  it  would  be  the  right  and 
duty  of  the  directors  to  make  calls  upon 
other  shareholders,  in  such  amounts  as 
to  equalize  the  contributions  of  all.  Brock- 
way  V,  Gadsden  Mineral  Land  Co.,  102 
Ala.  620,  15  So.  431,  432. 

Where  the  shareholders  of  a  corpora- 
tion executed  their  notes,  payable  to  the 
company,  "subject  to  the  call  of  the 
board  of  directors,"  a  call  for  the  money 
due  on  the  notes  of  those  shareholders 
only  who  had  sold  their  stock  is  void. 
Brockway  v.  Gadsden  Mineral  Land  Co., 
102  Ala.  620,  15  So.  431. 

Power  of  Court  to  Call  in  Subscrip- 
tions.— Where  the  directors  of  a  private 
corporation  refuse  to  call  an  assessment 
on  unpaid  subscriptions  for  stock  neces- 
sary to  meet  the  demands  of  creditors, 
equity,  at  the  instance  of  creditofs,  will 
enforce  an  assessment.  Glenn  r.  Semple, 
80  Ala.  159. 

Delegation  of  Authority  to  Make  CalL 
— The  charter  of  an  incorporated  plank- 
road  company  authorized  the  stockhold- 
ers to  make  calls  for  payment  on  sub- 
scriptions for  stock,  and  to  appoint  a 
board  of  directors,  consisting  of  stock- 
holders, "to  manage  the  business  of  the 
corporation."  Held,  that  the  stockhold- 
ers  might,    by   resolution,    after   the    or- 


ganization of  the  company,  delegate  to 
the  board  of  directors  the  power  to  make 
calls  for  payments  on  the  stock.  Rives 
V,  Montgomery  South  Plank-Road  Co., 
30  Ala.  92. 

§  58  (8)    Demand  and  Notice. 

Necessity.-— When  the  terms  of  sub- 
scription to  the  capital  stock  of  a  cor- 
poration bind  the  stockholders,  as  in  this 
case,  to  pay  on  demand,  at  a  particular 
place,  subject  to  a  call  by  the  board  of 
directors,  a  cause  of  action  does  not  ac- 
crue, until  a  call  is  made  by  the  com- 
pany. Glenn  v,  Semple,  80  Ala.  159,  162; 
Massie  v.  Byrd,  87  Ala.  672,  6  So.  145; 
Brockway  v,  Gadsden  Mineral  Land  Co., 
102  Ala.  620,  15  So.  431,  432. 

Where  the  act  of  incorporating  the 
company  does  not  impose  upon  the  sub- 
scriber for  stock  an  immediate  and  abso- 
lute liability  to  pay  the  full  amount  of  his 
subscription,  but  contemplates  a  payment 
by  installments  upon  the  requisition  of 
the  president  and  directors,  it  is  per- 
fectly obvious,  that  until  such  call  is 
made,  there  is  no  such  indebtedness  on 
the  part  of  the  stockholder  as  would  au- 
thorize the  corporation  to  maintain  an 
action  against  him,  either  by  the  common 
law,  or  by  the  summary  remedy  given  by 
the  statute  (acts  1818-1823).  Paschall  v. 
Whitsett,  11   Ala.  472.  476. 

And  if  the  corporation  could  not  main- 
tain the  action  because  there  was  no  in- 
debtedness, it  is  clear  the  proceeding  by 
garnishment  can  not  be  maintained,  un- 
less it  is  given  by  the  act  of  1841.  In 
Cooper  V,  Frederick,  9  Ala.  738,  it  is  said 
the  design  of  this  act  appears  to  have 
been  to  reach  the  stockholders  as  a  debtor 
to  the  corporation,  through  his  stock,  and 
without  any  call  of  the  company.  If  the 
enactment  is  constitutional,  the  court  say 
that  a  judgment  could  be  rendered  against 
a  stockholder  when  summoned  as  a  gar- 
nishee, though  he  was  not  in  default  for 
calls  made  upon  his  stock  by  the  direct- 
ory. Paschall  v.  Whitsett,  11  Ala.  472, 
477. 

No  notice  of  an  assessment  on  th4 
stock  of  a  corporation  is  necessary,  un- 
less required  by  the  charter,  by-laws,  or 
terms  of  subscription.  Eppes  v.  Missis- 
sippi, G.  &  T.  R.  Co.,  35  Ala.  33. 

In  an  action  against  a  stockholder  for 
installments   required  to  be   paid   on  his 
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shares,  it  must  be  averred  by  the  com- 
pany tha't  defendant  had  notice  of  the 
requisition.  Carlisle  v,  Cahawba  &  M. 
R.  Co..  4  Ala.  70. 

Sufficiency.— "Where  the  charter  of  the 
corporation  does  not  require  a  written 
notice  of  calls  for  stock,  a  verbal  notice 
by  the  secretary,  by  order  of  the  presi- 
dent, in  pursuance  of  a  resolution  of  the 
board  of  directors,  is  sufficient.  Smith  v. 
Tallassee  Branch  of  Central  Plank-Road 
Co.,  30  Ala.  650. 

Generally,  when  the  law  requires  no- 
tice to  be  given  to  a  party,  but  does  not 
specify  the  mode  in  which  it  shall  be 
given,  personal  notice  must  be  given  and 
proved,  before  any  liability  can  be  fixed 
on  him;  but  this  principle  does  not  ap- 
ply to  the  case  of  a  defaulting  subscriber 
to  the  capital  stock  of  an  incorporated 
railroad  company,  when  such  personal 
notice  is  not  required  by  the  charter  of 
the  company,  nor  by  the  terms  of  the 
subscription.  Grubbs  i\  Vicksburg  &  B. 
R.  Co.,  50  Ala.  398. 

§  58  (3)    Time  When,  and  Amounts  for 
Which,  Assessments  May  Be  Levied. 

Where  the  subscription  to  the  capital 
stock  of  a  corporation  does  not  fix  the 
time  for  the  payment  of  such  subscrip- 
tion, nor  provide  that  it  is  to  be  paid 
when  called  for  by  the  company,  such 
subscription  becomes  due  and  payable  at 
once;  and  the  statute  of  limitations  in 
favor  of  the  subscriber,  as  to  the  unpaid 
subscription,  begins  to  run  from  the 
date  of  the  subscription.  Harris  v.  Gate- 
way Land  Co.,  128  Ala.  652,  29  So.  611. 

§  53.   Actions  on  Subscriptions. 

§  53  (1)   Right  of  Action  and  Defenses. 

Failure  of  Corporation  to  Fully  Com- 
ply with  Statute  as  Defense. — In  an  ac- 
tion to  collect  a  stock  subscription,  it  was 
no  defense  that  the  corporation  had  not 
fully  complied  with  the  statute  providing 
for  its  incorporation.  Planters'  &  Mer- 
chants' Independent  Packet  Co.  v.  Webb, 
39  So.  562,  144  Ala.  666. 

Burden  of  Proving  Compliance  with 
Charter. — 'Where  the  act  creating  a  cor- 
poration provides,  that  its  members,  or 
they  who  may  become  such,  shall  or- 
ganize before  their  corporate  existence  is 
complete;  in  an  action  to  recover  the 
price  of  stock  subscribed  for,  previous  to 


their  organization,  the  defendant,  by  an 
appropriate  plea,  may  throw  upon  the 
plaintiff  the  burthen  of  showing  a  com- 
pliance with  the  requirements  of  the 
charter.  Selma,  etc.,  R.  Co.  v,  Tipton,  5 
Ala.  787,  cited  in  note  in  22  L.  R.  A.  277. 

Discharge  in  Bankruptcy.-^A  demand 
for  an  unpaid  subscription  to  stock,  pay- 
able on  call,  is  not  a  provable  demand 
against  a  bankrupt  stockholder's  estate.  A 
discharge  in  bankruptcy  is  not,  therefore, 
a  defense  to  a  proceeding  to  enforce  such 
unpaid  subscription.  Sayrr  r.  Glenn,  87 
Ala.  631,  6  So.  45. 

Fraudulent  Management  or  Engaging 
in  Business  Inconsistent  with  Charter 
Purposes. — The  fraudulent  management 
of  a  corporation,  or  the  fact  that  its 
operations  are  inconsistent  with  the  pur- 
poses of  its  charter  or  the  public  interest, 
although  it  might  authorize  proceedings 
for  a  forfeiture  of  its  charter,  is  not  avail- 
able as  a  defense  to  a  delinquent  stock- 
holder, when  sued  by  the  corporation. 
Smith  V.  Tallassee  Branch  of  Central 
Plank-Road  Co.,  30  Ala.  650. 

Release  of  Other  Stockholders. — In  an 
action  against  a  stockholder  for  his  sub- 
scription, he  can  not  object  that  the  di- 
rectors of  the  company  had  released  other 
stockholders;  if  the  release  was  under  a 
power  it  would  be  valid,  if  otherwise 
merely  void.  Hall  v,  Selma,  etc.,  R.  Co., 
6  Ala.  741. 

Estoppel  to  Deny  Regularity  of  Sub- 
scription.— ^Where  a  charter  requires  that 
a  subscriber  for  stock  in  an  incorporated 
company  shall  pay  5  per  cent  of  the 
amount  at  the  time  of  the  subscription, 
if.  instead  of  making  a  cash  payment,  he 
gives  his  note  therefor,  participates  in  the 
organization  of  the  company,  becomes  one 
of  its  directors,  and  pays  his  note,  he  can 
not  afterwards  insist,  as  a  defense  to  an 
action  for  an  installment,  that  he  did  not 
pay  the  5  per  cent  at  the  time  of  sub- 
scribing. Selma  &  T.  R.  Co.  v,  Tipton,  5 
Ala.  787.  cited  in  note  in  47  L.  R.  A.  253; 
Hall  z\  Selma,  etc.,  R.  Co.,  6  Ala.  741. 

Where  the  charter  of  a  company  ap- 
points commissioners  and  directs  books 
of  subscription  to  be  opened  at  certain 
places,  but  also  directs  that  upon  default 
of  payment  of  stockholders,  their  stock 
shall  be  sold,  and  books  opened  to  sup- 
ply the  deficiency;  a  subscriber  under  this 
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latter  provision  can  not  object  to  pay  for 
his  stock,  because  he  subscribed  for  the 
same  at  a  place  where  the  books  were  not 
required  to  be  originally  opened.  Hall  v. 
Selma,  etc.,  R.  Co.,  6  Ala.  741. 

A  stockholder  of  a  corporation,  who  was 
one  of  the  originators  of  the  enterprise, 
and,  as  trustee  or  director,  subsequently 
took  an  active  part  in  its  organization 
and  management,  is  estopped  to  deny  its 
legal  existence  in  an  action  to  recover  un- 
paid subscriptions.  Selma  &  T.  R.  R.  v, 
Tipton,  5  Ala.  787.  See,  also,  ante,  "Es- 
toppel to  Allege  or  Deny  Corporate  Ex- 
istence," §  22. 
§  53  (2)    Nature  and  Form  of  Remedy. 

Assumpsit— An  action  of  assumpsit 
may  be  brought  upon  the  defendant's  sub- 
scription for  stock,  unless  it  is  impliedly 
or  expressly  inhibited  by  the  act  under 
which  the  plaintiff  claims  a  corporate  ex- 
istence. Beene  v.  Cahawba,  etc.,  R.  Co., 
3  Ala.  660;  Selma,  etc.,  R.  Co.  v.  Tipton, 
5  Ala.  787,  797;  Gayle  v.  Cahawba,  etc., 
R.  Co.,  8  Ala.  586. 

Cumulative  Remedy  by  Forfeiture  and 
Sale  and  Action  to  Enforce  Personal  Lia- 
bility.—Where  a  statute  or  the  charter  of 
a  company  provides  for  the  forfeiture  and 
sale  of  stock,  on  failure  of  the  stockholder 
to  pay,  the  remedy  is  merely  cumulative, 
and  the  company  may  elect  to  sue  such 
stockholder  at  law.  Selma  &  T.  R.  R.  v. 
Tipton,  5  Ala.  787;  Carlisle  v,  C^awba, 
etc.,  R.  Co.,  4  Ala.  70. 

Where   a   corporation,   at   the   time    its 
stock  is  subscribed  for,  has  by  law  (Code 
Ala.  1876,  §  1816)  a  lien  on  the  stock  for 
unpaid   subscription,   to   enforce   which   a 
suit  in  equity  may  be  maintained,  and  is 
also  authorized  to  sue  its  stockholders  at 
law  for  such  subscription,  a  statute  (Code 
Ala.  1886,  §  1674)  giving  such  a  corpora- 
tion a  lien  on  the  shares  of  its  stockhold- 
ers   for   any   debt    or   liability   due   from 
them,  and  authorizing  it    to     sell     such 
shares   on   notice    to     the     stockholders, 
merely   enlarges   the   remedy    for     legal 
rights  already  existing,  so  far  as  the  sale 
of  stock  for  unpaid  subscription  is  con- 
cerned, and  is  not  unconstitutional  when 
applied  to  subscriptions  made  before  its 
passage.      Tutwiler    v,   Tuscaloosa    Coal, 
etc.,  Co.,  89  Ala.  391,  7  So.  398,  cited  in 
note  in  27  L.  R.  A.  305. 
Where  by  the  charter  all  persons  are 


permitted  to  become  members  of  a  cor- 
poration by  subscribing  for  its  stock,  the 
act  of  subscribing  raises  a  liability  on  the 
part  of  the  subscriber  to  pay  to  the  cor- 
poration for  the  shares  subscribed  in  the 
manner  prescribed  by  the  charter,  and  an 
action  may  be  maintained  to  recover  the 
installments,  although  another  remedy  is 
given  by  statute  authorizing  the  corpora- 
tion to  sell  the  stock  whenever  it  can  be 
sold  at  par  value.  Beene  v,  Cahawba  & 
M.  R.  Co.,  3  Ala.  660. 

Equity  Where  Directors  Neglect  or  Re- 
fuse to  Make  Calls. — "Courts  of  equity 
may  enforce  the  payment  of  stock  sub- 
scriptions, when  the  directors  have  neg- 
lected or  refused  to  make  the  assessments 
and  calls  for  them  in  the  exercise  of  their 
plain  duty  to  do  so.  Glenn  v,  Semple,  80 
Ala.  159;  Curry  v.  Woodward,  53  Ala. 
371."  Harris  v.  Gateway  Land  Co.,  128 
Ala.  652,  29  So.  611,  612. 


§  53  (3)    Time  to  Sue,  Limitations,  and 
Laches. 

Defendant  was  a  subscriber  to  the  stock 
of  a  corporation,  and  had  not  paid  up  his 
subscription.     In  a  suit  by  the  creditors 
of  the   Corporation,   to   which   defendant 
was  not  a  party,  the  court  issued  a  call 
for  the  unpaid  subscriptions,  and  thereby 
authorized  the  trustee  of  the  corporation 
to  bring:  suit  therefor.    Some  years  after- 
wards, and  more  than  twenty  years  after 
the    subscription    was   made,    the    trustee 
sued    defendant    therefor,     before     which 
there  had  been  no  recognition  of  right  or 
admission  of  liability  by  defendant.   Held, 
that  the  lapse   of  twenty  years  raised  a 
conclusive     presumption      of      payment. 
Semple  v,  Glenn,  91  Ala.  245,  9  So.  265,  re- 
versing 6  So.  46,  cited  in   note  in  36   L. 
R.  A.,  N.  S.,  181. 
§  53  (4)    Parties. 

Assignee  under  Deed  of  Assignment  for 
Benefit  of  Creditors. — An  insolvent  cor- 
poration, by  its  board  of  directors,  and 
without  ratification  by  the  stockholders, 
made  a  deed  of  assignment  for  the  bene- 
fit of  its  creditors.  Held,  that  the  deed 
was  not  ultra  vires,  and  that  under  Code 
Ala.  1876,  §  2023,  making  stockholders  li- 
able to  creditors  to  the  extent  of  their 
unpaid  stock  it  conferred  on  the  assignee 
the  right,  by  suit  in  equity,  to  compel 
payment  from    delinquent     stockholders. 
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Chamberlain  v.  Bromberg,  83  Ala.  576,  3 
So.  434. 

§  58  (5)    Pleading. 

A  declaration  by  a  corporation  on  a 
contract  to  take  and  pay  for  stock  by  in- 
stallments, and  which  also  states  that  the 
action  is  brought  for  the  use  of  another, 
is  not  evidence  that  the  stock  sued  for, 
has  been  transferred  by  the  corporation. 
Beene  v,  Cahawba,  etc.,  R.  Co.,  3  Ala. 
660,  cited  in  note  in  47  L.  R.  A.  348,  253. 

Necessity  for  and  Sufficiency  of  Alle- 
gation'as  to  Calk. — In  an  action  by  a  cor- 
poration against  a  stockholder  for  in- 
stallments, notice  of  calls  should  be  al- 
leged. Carlisle  v.  Cahawba  &  M.  R.  Co., 
4  Ala.  70. 

In  an  action  against  a  stockholder  for 
installments  of  his  subscription,  a  state- 
ment in  the  declaration  of  the  calls  made, 
that  ''of  all  which  defendant  had  notice" 
is  a  sufficient  averment  of  notice  on  gen- 
eral demurrer.  Carlisle  v,  Cahawba  & 
M.  R.  Co.,  4  Ala.  70. 

§  58  (6)   Evidence. 

Fraudulent  Representations  Made  to 
Other  Subscribers. — ^There  are  cases  of 
fraud,  and  other  unlawful  acts,  particu- 
larly acts  of  the  same  general  character 
continuous  in  their  nature,  where  it  is 
permissible  to  prove  other  similar  trans- 
actions occurring  at  or  about  the  same 
time,  as  shedding  some  light  on  the  par- 
ticular transaction  in  controversy;  but 
in  an  action  against  a  subscriber  for  stock 
in  a  railroad  company,  who  defends  on 
the  ground  of  fraudulent  representations 
by  the  company's  agent  in  procuring  his 
subscription,  he  can  not  be  allowed  to 
prove  similar  representations  made  by 
said  agent  to  other  subscribers  in  the 
same  neighborhood.  Montgomery,  etc., 
R.  Co.  V.  Matthews,  77  Ala.  357. 

Parol  Evidence  of  Acceptance  of  Sub- 
scription to  Endowment  Fund. — The  ac- 
ceptance by  the  trustees  of  an  incorpo- 
rated university  of  the  terms  of  a  sub- 
scription to  its  endowment  fund  may  be 
proved  by  parol  testimony.  Jones  v. 
Trustees  Florence  Weslcyan  University, 
46  Ala.  626. 

Opinion  of  Conunissioner  as  to  Forfei- 
ture for  Failure  to  Pay. — The  opinion  of 
one  of  the  commissioners  appointed  by 
an   act   of  incorporation   to   receive   sub- 


scriptions for  stock,  that  a  subscriber 
might  forfeit  his  stock  by  failing  to  pay 
an  assessment  thereon,  can  have  no  in- 
rtuence  upon  the  liability  of  the  latter; 
and,  in  an  action  brought  for  the  recov- 
ery of  an  assessment,  is  irrelevant  testi- 
mony. Hall  V.  Selma,  etc.,  R.  Co.,  6  Ala. 
741,  cited  in  note  in  33  L.  R.  A.  738. 

Expense  Incurred  on  Faith  of  Sub- 
scriptions.— Evidence  of  the  liability  or 
expense  incurred  by  a  corporation  on  the 
faith  of  subscriptions  to  its  endowment 
fund  is  admissible,  in  an  action  for  breach 
of  the  contract  of  subscription,  to  show 
its  acceptance  of  the  subscription  and  the 
terms  imposed.  Jones  v,  Florence  Wes- 
leyan  University,  46  Ala.  626. 

§  58  (7)   Trial,  Judgment,  and  Damages. 

The  statute  known  as  the  "Stay  Law," 
prohibiting  the  rendition  of  judgment  at 
the  return  of  any  writ  or  proceeding,  ap- 
plies to  a  summary  proceeding  by  a  cor- 
poration against  a  defaulting  stockholder, 
by  notice  and  motion,  although  the  char- 
ter of  the  corporation  authorizes  the  ren- 
dition of  judgment  in  their  favor  at  the 
return  term  of  the  notice,  provided  it  has 
been  served  twenty  days  previous  thereto. 
Ex  parte  Northeast  &  S.  W.  A.  R.  Co.,  37 
Ala.  679. 

§  54.   Securities  for  Subscriptions. 

§  55. Notes. 

Neceasity  for  Demand. — Where  a  note 
is  payable  to  a  corporation  at  a  particular 
place  on  demand,  subject  to  call,  a  cause 
of  action  does  not  accrue  thereon  until 
demand  has  been  made.  Brockway  v. 
Gadsden  Mineral  Land  Co.,  102  Ala.  620, 
15  So.  431. 

Where  a  note  is  payable  to  a  corpora- 
tion on  demand,  subject  to  call,  a  cause 
of  action  does  not  accrue  thereon  until 
the  call  has  been  made.  Brockway  v. 
Gadsden  Mineral  Land  Co.,  102  Ala.  620, 
15  So.  431. 

It  was  incumbent  on  the  plaintiff,  be- 
fore 'he  was  entitled  to  recover,  to  prove 
both  the  call  and  the  demand  of  payment 
as  alleged.  Brockway  v,  Gadsden  Min- 
eral Land  Co.,  102  Ala.  620,  15  So.  431, 
432. 

(C)    ISSUE  OF  CERTIFICATES. 
§  56.    Nature  and  Necessity  of  Scrip. 
Sec  post,  "Negotiability  of  Certificates,*' 
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§  63;  "Actions  between  Members  and  Cor- 
poration," §  103. 

Where  the  organization  of  a  corpora- 
tion is  valid  in  every  way,  it  can  not  be 
defeated  by  a  failure  to  issue  certificates 
of  stock  or  to  note  the  respective  shares 
on  books  of  account  of  the  company. 
H^rton    V.  Johnston,  51  So.  992, 166  Ala.317. 

When  land  is  conveyed  by  a  stock- 
holder to  a  private  corporation  or  joint- 
stock  company  in  payment  of  his  sub- 
scription to  the  capital  stock,  this  con- 
stitutes the  company  a  purchaser  for 
valuable  consideration,  whether  certifi- 
cates of  stock  are  issued  to  him  or  not. 
Frenkel  v.  Hudson,  82  Ala.  158,  2  So.  758. 

The  issue  of  the  certificates  for  paid 
up  stock  would  confer  no  rights  addi- 
tional to  the  ownership  of  the  stock,  but 
would  merely  be  evidence  of  such  owner- 
ship. Frenkel  v.  Hudson,  82  Ala.  158,  2 
So.   758,   759. 

§  57.    iMue  for  Unauthoriced  or  Insuffi- 
cient Consideration. 

See  ante,  "Payment,"  §  51;  post,  "Stock 
Issued  for  Unauthorized  or  Insufficient 
Consideration,"  §  125. 

§  57  (1)    In  General 

"Paying  subscriptions  for  stock  at  an 
inflated  valuation  has  often  been  con- 
demned by  this  court  as  fraudulent  at 
the  instance  of  creditors  of  the  corpora- 
tion and  innocent  stockholders.  Lea  v. 
Iron  Belt  Mercantile  Co.,  147  Ala.  421,  42 
So.  415,  8  L.  R.  A.,  N.  S.,  279."  White  v. 
Citizens'  Light,  etc.,  Co.,  172  Ala.  232,  55 
So.  193,  194. 

Agreement  to  Pay  as  Dividends  Stock 
Equal  in  Amount  to  That  Subscribed  for. 
— A  contract  by  a  corporation,  wherein 
it  agrees  to  repay  to  a  purchaser  of 
shares  of  its  capital  stock,  in  dividends, 
an  amount  equal  to  the  amount  paid 
therefor,  is  void,  under  Const.,  art.  14, 
§  6,  which  provides  that  no  corporation 
shall  issue  stock  except  for  money,  labor 
done,  or  money  or  property  actually  re- 
ceived; and  all  fictitious  issues  of  stock 
shall  be  void.  Smith  v.  Alabama  Fruit 
Growing  &  Winery  Ass'n,  26  So.  232,  123 
Ala.  538;  Williams  v.  Evans,  87  Ala.  725, 
6  So.  702;  Fitzpatrick  v.  Dispatch  Pub. 
Co.,  83  Ala.  604,  2  So.  727. 

Correction  of  Irregularities  by  Legisla- 
ture.—The    legislature    may    correct    and 


waive  the  vice  of  a  fraudulently  organ- 
ized corporation — fraudulent  in  that  the 
corporators  knowingly  issued  the  amount 
of  the  authorized  stock  for  property 
worth  greatly  less  than  the  par  value  of 
the  stock— by  reducing  the  stock  of  the 
corporation,  and  canceling  that  returned 
to  the  corporation  by  its  stockholders. 
Sanche  v,  Webb.  110  Ala.  214,  20  So.  462. 

Proportionate  Valuation.  —  Though 
Const,  art.  14,  §  6,  provides  that  all  ficti- 
tious increase  of  stock  by  corporations 
shall  be  void,  where  a  fictitious  increase 
is  authorized  before  any  stock  is  issued, 
and  all  of  the  certificates  are  issued  at  the 
same  time,  and  purport  to  represent  a 
gross  capital,  double  in  amount  to  the  ac- 
tual capital,  each  certificate  entitles  the 
holder  to  share  in  the  assets  of  the  cor- 
poration in  the  proportions  his  certifi- 
cate sustains  to  the  whole  issue,  and  the 
whole  issue  sustains  to  the  actual  capital, 
so  that  a  note  given  for  such  certificates, 
at  50  cents  on  the  dollar,  by  one  with 
knowledge  of  the  fictitious  issue,  is  not 
void  for  want  of  consideration.  Williams 
V,  Evans,  87  Ala.  725,  6  So.  702,  dis- 
tinguished. The  enforcement  of  the  con- 
tract there  sued  on  necessitated  and  in- 
volved the  doing  of  an  illegal  act.  Beit- 
man  V.  Steiner,  98  Ala.  241,  13  So.  87. 

The  contract  to  purchase  the  stock, 
though  the  latter  was  illegally  issued,  is 
not  illegal.  Beitman  v,  Steiner,  98  Ala. 
241,  13  So.  87. 

§  57  (2)    Issuance  of  Stock  in  Pasrment 
of  Property  or  Services. 

In  Elyton  Land  Co.  v,  Birmingham,  etc., 
Elevator  Co.,  92  Ala.  467,  9  So.  129,  it 
was  said:  ''•When  a  subscription  for 
stock  in  a  corporation  is  made  payable  in 
property,  the  property  must  be  taken  at 
its  reasonable  money  value;  and,  though 
a  margin  will  be  allowed  for  an  honest 
difference  of  opinion  as  to  its  value,  a 
valuation  grossly  excessive,  knowingly 
made,  while  its  acceptance  may  bind  the 
corporation,  is  a  fraud  on  creditors,  and 
they  may  proceed  against  the  stockhold- 
ers individually  as  for  an  unpaid  sub- 
scription." Nicrosi  v,  Irvine,  102  Ala.  648, 
15  So.  429;  Hall  v,  Henderson,  114  Ala. 
601,  21  So.  1020;  Acts  1894-95,  p.  881. 
Roman  v,  Dimmick,  115  Ala.  233,  22  So. 
109,   110. 
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Presumption  That  Consideratioa  Was 
Adequate. — "The  law  presumes,  when  it 
is  shown  that  the  stock  has  been  paid  for 
in  full  by  the  conveyance  of  property,  and 
there  is  no  evidence  of  the  value  of  the 
property,  that  the  consideration  was  ade- 
quate. Davis  V,  Montgomery  Furnace, 
etc.,  Co.,  101  Ala.  127,  8  So.  496."  Lea  v. 
Iron  Belt  Mercantile  Co.,  119  Ala.  271,  24 
So.  28,  29. 

§  57  (3)  Sale  of  Stock  at  Less  than  Par 
Value  or  Less  than  Price  Fixed  in 
Charter. 

Section  6,  art.  14,  of  the  constitution 
(1875),  provides  that  "no  corporation 
shall  issue  stock  or  bonds,  except  for 
money,  labor  done,  or  money  or  property 
actually  received;  and  all  fictitious  in- 
crease of  stock  or  indebtedness  shall  be 
void."  One  of  the  purposes  of  this  clause 
of  the  constitution  was  to  protect  the 
public,  as  well  as  stockholders,  against 
spurious  and  worthless  stock  by  the 
process  of  watering — in  other  words, 
from  fraudulently  issuing  and  putting  on 
the  market  fictitious  corporate  stock, 
which  is  based  on  nothing  valuable,  as  a 
consideration  for  its  issue.  Fitzpatrick 
V,  Dispatch  Pub.  Co.,  83  Ala.  604,  2  So. 
727;  Williams  v,  Evans,  87  Ala.  725,  6 
So.  702,  703. 

As  Const.  1875,  art.  14,  §  6,  provides 
that  no  corporation  shall  issue  stock  ex- 
cept for  money,  labor  done,  or  property 
actually  received,  and  all  fictitious  in- 
crease of  stock  shall  be  void,  it  is  a  good 
defense  to  an  action  on  a  note  for  a  sub- 
scription to  stock  that  the  only  considera- 
tion for  the  note  was  the  promise  for 
stock  to  be  thereafter  issued  to  defend- 
ant, which  said  stock  did  not  represent 
money,  labor  done,  or  property  received 
by  said  corporation,  and  that  there  was 
to  be  a  fictitious  increase  of  two  dollars 
of  stock  for  each  one  dollar  to  be  paid 
therefor,  and  that  said  stock  so  proposed 
to  be  issued  had  not,  in  fact,  been  issued 
to  defendant.  Alabama  Nat.  Bank  v.  Hal- 
sey,  109  Ala.  196,  19  So.  522. 

Issue  on  Credit  at  Less  than  Half  Par 
Value. — An  original  issue  on  credit  of 
stock  in  a  corporation  at  less  than  half 
its  par  value  is  in  violation  of  Const.,  art. 
14,  §  6,  which  prohibits  fictitious  increase 
of  stock,  or  the  issue  of  stock  except  for 
money,  labor  done,  or  money  or  property 


actually  received.  Perry  v,  Tuscaloosa 
Cotton  Seed  Oil  Mill  Co.,  93  Ala.  364,  9 
So.  217. 

Five  Dollars  of  Stock  for  One  Dollar 
of  Subscription.— Plaintiff  subscribed  for 
stock  in  a  corporation,  with  the  under- 
standing that  it  was  to  issue  him  "five 
dollars  of  stock  for  one  dollar  of  sub- 
scription." Subsequently  he  gave  an  or- 
der on  the  corporation  to  issue  to  defend- 
ant a  portion  of  the  stock,  defendant  giv- 
ing plaintiff  a  note  for  one-fifth  of  its 
face  value.  Held,  that  the  contract  of 
transfer  to  defendant  was  void,  as  con- 
templating a  violation  of  Const.  1875,  art. 
14»  §  6,  providing  that  "no  corporation 
shall  issue  stock  ♦  ♦  ♦  except  for  money 
♦  *  ♦  actually  received,  and  all  fictitious 
increase  of  stock  *  ♦  *  shall  be  void." 
Williams  v,  Evans,  87  Ala.  725,  6  So.  702, 
6  L.  R.  A.  218. 

§  58.    Fraudulent  Issue. 

See  post,  "Fraud  as  against  Corporation 
or  Shareholders,"  §  167. 

The  president  of  a  corporation,  for  the 
purpose  of  gaining  control,  convened  a 
meeting  of  the  directors,  and  presented 
his  account  for  work  done  for  the  cor- 
poration, and  the  account  of  third  per- 
sons for  material  furnished  it  under  a 
contract  made  by  him,  in  payment  of  both 
of  which  accounts  stock  in  the  corpora- 
tion was  issued,  such  third  persons  agree- 
ing with  the  president  to  hold  their  shares 
for  his  benefit.  The  accounts  were  not 
audited  nor  their  correctness  investigated. 
There  were,  besides  the  president,  only 
two  other  directors  at  the  meeting,  both 
of  whom  owned  little  stock  and  were  his 
fools.  Held,  that  a  demurrer  to  a  bill 
asking  cancellation  of  the  stock  so  issued 
was  improperly  sustained.  Perry  v.  Tus- 
caloosa Cotton  Seed  Oil  Mill  Co.,  93  Ala. 
364,  9  So.  217. 

§  59.  Rights  and  Remedies  as  to  Invalid 
Stock. 

Equity  has  jurisdiction  to  declare  void 
the  issuance  of  fictitious  stock  in  a  cor- 
poration and  to  cancel  the  certificate  rep- 
resenting the  stock.  Crow  v,  Florence 
Ice  &  Coal  Co.,  39  So.  401,  143  Ala.  541. 
§  60.   Loss  of  Certificate. 

An  innocent  purchaser  for  value  of  a 
certificate  indorsed  in  blank  by  the 
owner,  and  stolen  from  him  without  ncg- 
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ligence  on  his  part,  acquires  no  title 
thereto.  East  Birmingham  Land  Co.  v. 
Dennis,  85  Ala.  565,  5  So.  317,  2  L.  R.  A. 
836. 

§  61.   Cancellatioii  of  Certificates. 

A  bill  in  a  suit  by  a  stockholder  for  the 
cancellation  of  a  certificate  of  stock,  be- 
cause fictitious,  which  alleges  that  the 
stock  issued  to  a  stockholder  was  issued 
without  any  consideration  paid  or  to  be 
paid  by  him  in  money,  property,  or  serv- 
ice, and  was  fictitious,  and  that  the  stock 
was  issued  on  the  representation  that  the 
plant  of  the  corporation  had  been  pur- 
chased for  $13,000,  and  that  the  stock  was 
paid  for  by  giving  the  stockholder  a 
credit  on  the  purchase  price  of  $4,000,  and 
that  the  representations  were  untrue,  the 
plant  costing  only  $9,000,  sufficiently 
shows  that  the  stock  was  fictitious,  within 
Const.,  §  234,  prohibiting  the  issuance  of 
corporate  stock  except  for  money,  labor 
done,  or  property  actually  received,  and 
declaring  that  all  fictitious  increases  of 
stock  shall*  be  void.  Crow  v.  Florenc? 
Ice  &  Coal  Co.,  39  So.  401,  143  Ala.  541. 

(D)    TRANSFER  OF  SHARES. 

§  68.   Assignability  of  Shares  in  General 

Shtires  of  stock  in  a  private  corpora- 
tion, in  this  state,  are  personal  property, 
and  may  be  sold  and  transferred  as  other 
personal  property,  though  no  certificates 
for  the  stock  have  been  issued  or  regis- 
tered. Henderson  v.  Mayfield  Woolen 
Mills,  153  Ala.  625,  45  So.  211;  Hall  v. 
Alabama  Terminal,  etc.,  Co.,  173  Ala.  398, 
56  So.  235,  244. 

The  common  law  regards  the  shares 
composing  the  capital  of  an  incorporated 
company  as  personal  property,  capable  of 
alienation  or  succession  in  any  of  the 
modes  by  which  that  species  of  property 
may  be  transferred.  Mobile  Mut.  Ins. 
Co.  V.  Cullom,  49  Ala.  558,  561. 

§  68.    Negotiability  of  Certificates. 

A  certificate  of  shares  of  stock  is  not 
a  negotiable  instrument,  any  usage  among 
stockbrokers  to  the  contrary  notwith- 
standing. East  Birmingham  Land  Co.  v, 
Dennis,  85  Ala.  565,  5  So.  317,  2  L.  R.  A. 
836. 
§  64.    Requisites  of  Transfer  in  General. 

A  mere  delivery  of  the  certificate  of  the 
capital  stock  of  a  corporation  is  sufficient 
to  pass  the  legal  title  from  the  vendor  to 


the  vendee  if  such  delivery  is  intended  to 
operate  as  a  transfer  of  the  title  to  the 
stock  from  the  vendor  to  the  vendee.  In 
other  words,  it  is  the  settled  law  of  this 
state  that  in  order  to  pass  the  legal  title 
and  ownership  of  stock  in  a  corporation 
from  one  person  to  another,  no  more 
formality  is  required  than  is  required  in 
the  transfer  of  title  to  any  other  sort  of 
personal  property  from  one  person  to 
another.  Such  stock  is  a  mere  chattel, 
the  title  to  which  may  pass  by  delivery 
merely,  just  as  the  title  to  any  other  chat- 
tel may  pass  by  delivery  merely.  Duke 
V.  Cahawba  Nav.  Co.,  10  Ala.  82,  92; 
Fisher  v,  Jones,  82  Ala.  117,  3  So.  13; 
Campbell  v.  Woodstock  Iron  Co.,  83  Ala. 
351,  3  So.  369;  Thompson  v.  Hudgins,  116 
Ala.  93,  22  So.  632;  McGowin  v,  Dickson 
(Ala.),   62   So.   685,   690. 

§  65.   Sales. 

See  post,  "Ordinary  Stock,"  §  85; 
"Purchasing  and  Holding  Stock  in  Other 
Corporations,"   §   182. 


§  66. 


Contract  in  General. 


"The  sale  of  stock  in  a  corporation  in 
this  state  is  like  the  sale  of  any  other 
chattel,  and  is  to  be  governed  by  the 
same  rules  as  the  sale  of  any  other  chat- 
tel, viz,  by  the  contract  which  is  made  by 
the  parties  themselves."  McGowin  v. 
Dickson   (Ala.),  62  So.  685,  690. 


§  67. 


Rescission. 


A  purchaser  of  the  stock  of  a  majority 
stockholder  is  not  bound  to  account  to 
such  stockholder  for  the  use  of  the  cor- 
porate franchise,  as  a  condition  to  the 
rescission  of  the  purchase  for  fraud;  his 
indebtedness  in  respect  to  such  use  be- 
ing to  the  corporation.  Merritt  v, 
Ehrman,  22  So.  514,  116  Ala.  278. 

A  bill  alleged  that  complainant  con- 
tracted with  a  corporation  to  purchase 
shares  of  its  stock,  that  the  contract  was 
rescinded  by  mutual  consent,  and  that 
complainant  then  made  another  contract 
with  a  stockholder.  Held,  that  it  did  not 
appear  that  the  rescission  of  the  first  con* 
tract  was  part  of  the  consideration  for 
the  second,  so  that  complainant  would  be 
equitably  bound  to  perform  the  first  con- 
tract on  seeking  rescission  of  the  second 
for  fraud.  Merritt  v,  Ehrman,  22  So. 
514.  116  Ala.  278. 
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By  resolution  of  the  board  of  aldermen 
entered  on  its  minutes,  the  transfer  of  the 
city's  stock  to  R.  E.  C.  in  a  private  cor- 
poration, "in  compliance  with  contract  en- 
tered into  between  him  and  R.  W.  C," 
was  authorized  and  declared,  and  the 
mayor  was  instructed  to  make  the  proper 
assignment  on  the  books  of  the  company 
in  his  official  capacity;  and  it  was  so  made 
by  R.  W.  C.  officially.  Held,  that  the 
transfer  being  authorized  by  the  resolu- 
tion of  the  board,  and  duly  made  as  au- 
thorized, the  city  could  not  complain  that 
the  contract  was  misunderstood  or  mis- 
interpreted, R.  E.  C.  not  being  a  party  to 
the  error  or  mistake.  Huntsville  v, 
Huntsville  Gas  Light  Co.,  70  Ala.  190. 

Representing  Corporation  to  Be  Free 
from  Debt. — A  stockholder  selling  his 
stock  by  a  representation  that  the  corpo- 
ration has  practically  no  debts  is  not 
thereby  estopped  to  assert  a  debt  of  the 
corporation  to  him,  and  hence  the  pur- 
chaser may  rescind  for  such  misrepresen- 
tation. Merritt  v.  Ehrman,  22  So.  514, 
116  Ala.  278. 

Knowledge  by  Purchaser. — ^Where  a 
client  who  makes  a  purchase  knows  the 
truth,  he  has  no  cause  of  action,  on  the 
ground  of  misrepresentations,  because  his 
attorney,  employed  to  advise  him  as  to 
the  form  of  the  transactions,  and  to  draw 
up  papers  evidencing  it,  is  misled  by  a 
statement  as  to  the  amount  of  indebted- 
ness of  the  seller.  Merritt  v,  Morriss,  31 
So.  477,  132  Ala.  190. 

Ignorance  of  Liability  under  Contracts. 
— One  who  buys  the  property  of  a  corpo- 
ration, and  then  surrenders  it,  and  buys 
half  of  its  stock,  has  no  right  to  rescission 
of  the  latter  contract,  though  he  is  ig- 
norant of  the  law  that,  while  under  the 
former  contract  he  was  not  liable  for  the 
company's  debt,  he  is  under  the  latter. 
Merritt  v.  Morriss,  31  So.  477,  132  Ala. 
190. 

§  68. Performance  of  Contract 

A  person  who  is  under  a  contract  to 
sell  and  deliver  shares  of  stock  may  ful- 
fill his  obligation  by  tendering  the  cer- 
tificates of  stock,  duly  indorsed  by  him- 
self, and  containing  a  power  of  attorney 
authorizing  the  vendee  to  obtain  a  regis- 
try of  the  transfer  on  the  corporate  books. 
McCowin  V.  Dickson  (Ala.),  62  So. 
685. 


§  W. Warranties  and  Agreements  to 

Repurchase. 

The  holder  of  stock  in  a  joint-stock 
company  sold  the  same  to  one  of  the 
trustees,  who  was  also  treasurer  of  the 
company,  for  less  than  one-fourth  of  its 
actual  value  at  the  time;  relying  upon  the 
representations  of  the  trustee,  who  knew 
its  value,  but  did  not  disclose  the  same, 
nor  the  situation  of  the  company.  Held, 
that  the  sale  was  fraudulent  and  void. 
Spence  v,  Whitaker,  3  Port  297. 

§  70.  Remedies. 

§  70  (1)    Conditions  Precedent  to  Action 
or  Defense. 

Where  defendant  had  agreed  to  buy 
corporate  stock  specifically  identified  at 
an  agreed  price,  and  had  paid  part  of  the 
price,  the  contract  was  an  executed  con- 
tract of  sale,  and  plaintiff  could  sue  for 
the  price  without  tendering  the  stock. 
McGowin  v.  Dickson  (Ala.),  62  So.  685. 

§  70  (2)    Pleading. 

In  a  suit  for  breach  of  a  contract  under 
which  plaintiff  bought  stock  in  a  business 
corporation,  on  representation  as  to  the 
value  of  the  assets,  a  count  pleading  de- 
fective condition  of  certain  machinery  is 
bad,  where  it  neither  avers  a  false  or 
fraudulent  misrepresentation  or  conceal- 
ment as  to  such  condition.  Friddle  v. 
Braun  (Ala.),  61  So.  59. 

§  71.  Pledges. 

See  post,  "Bona  Fide  Purchasers,"  §  82; 
"Ordinary  Stock,"  §  85;  "Priority,"  §  91; 
"Effect  of  Transfers  of  Stock,"  §  132. 

§  71  (1)  Requisites  and  Validity  in  Gen- 
eral. 
The  rights  of  the  parties  as  to  a  debt 
evidenced  by  a  note  secured  by  a  pledge 
of  corporate  stock,  and  as  to  the  stock 
pledged,  are  governed  by  the  laws  of  the 
state  where  the  contract  of  pledge  was 
made  and  where  the  parties  resided.  War- 
rior Coal,  etc.,  Co.  v.  National  Bank 
(Ala.),  53  So.  997. 

§  71  (2)   Pledge  Distinguished  from  Other 
Transactions. 

A  written  instrument,  by  which  a  stock* 
holder  in  a  private  corporation  "transfers 
and  assigns  his  interest"  therein  as  secu- 
rity for  a  debt,  and  authorizes  and  em- 
powers the  transferee  and  his  assigns  "to 
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sell  and  transfer  said  interest  so  as  to 
satisfy  and  discharge  said  debt  at  ma- 
turity," is  not  a  pledge  of  the  stock,  nor 
a  mere  equitable  lien  or  charge,  but  is  a 
mortgage  passing  the  legal  title  as  be- 
tween the  parties,  without  any  transfer 
of  the  certificates  of  stock,  or  of  the  stock 
itself,  on  the  books  of  the  corporation; 
and  the  power  to  sell  is  not  limited  to  a 
sale  for  the  full  amount  of  the  debt. 
Campbell  v.  Woodstock  Iron  Co.,  83  Ala. 
351,  3  So.  369,  cited  in  note  in  67  L.  R.  A. 
679. 

§  71  (3)  Registration  or  Transfer  on  Cor- 
porate  Books. 
Where  a  creditor  of  a  debtor,  who  has 
stock  standing  in  his  name  on  the  books 
of  a  corporation,  has  knowledge  that  the 
debtor  transferred  the  same  number  of 
shares  of  the  stock  of  such  corporation 
to  a  bank,  as  collateral  security,  and  that 
the  shares  passed  to  the  assignee  of  a 
bank,  the  creditor  is  charged  with  notice 
that  the  stock  held  by  the  assignee  is  the 
stock  appearing  on  the  corporation  books, 
especially  as  the  transfer  of  certificates 
of  stock,  instead  of  a  transfer  on  the  cor- 
poration books,  is  a  customary  method  of 
transferring  stock  as  security  for  debt. 
Selma  Bridge  Co.  v.  Harris,  132  Ala.  179, 
31  So.  508,  cited  in  note  in  67  L.  R.  A. 
678. 

§  71  (4)    Priorities. 

Certificates  of  stock  issued  by  private 
corporation  under  articles  rendering  them 
assignable,  and  prescribing  no  lien  on 
them  for  debts  due  the  company,  are  not 
subject,  in  the  hands  of  a  bona  fide  as- 
signee, to  an  offset  against  the  original 
stockholder.  Spence  v.  Whitaker,  3  Port. 
297. 

§  71   (5)    Pledgees  as    Bona    Fide    Pur- 
chasers. 

The  pledgee  of  stock  as  collateral  secu- 
rity for  an  existing  debt  is  not  a  bona  fide 
purchaser  for  value.  Moore  v,  Ensley,  112 
Ala.  228,  20  So.  744. 

§  71  (6)  Sale  or  Other  Disposition  of 
Stock  and  Failure  to  Sell  or  Convert 
The  power  of  sale  in  a  mortgage  of  cor- 
porate stock  passes  with  it  to  an  assignee, 
by  the  terms  of  the  investment  itself,  if 
not  by  the  force  of  statute  (Code,  §  2198), 
and  if  the  assignment  is  accompanied  with 


a  written  power  of  attorney,  authorizing 
the  person  so  appointed  to  transfer  the 
stock,  a  sale  and  assignment  by  the  per- 
son so  appointed,  which  purports  to  be 
made  "by  virtue  of  the  authority  con- 
ferred by  the  annexed  letters  of  attorney," 
is  valid  execution  of  the  power.  Camp- 
bell V.  Woodstock  Iron  Co.,  83  Ala.  351, 
3  So.  369. 

§  71  (7)    Conversion  of  Stock  before  De- 
fault 

A  wrongful  and  tortious  sale  of  mort- 
gaged stock  by  an  assignee  is  a  con- 
version, for  which  an  action  of  trover  will 
lie;  and,  such  action  at  law  being  barred 
in  six  years  (Code,  §  3226).  a  court  of 
equity  will  not  grant  relief  against  it  after 
that  time  has  elapsed.  Campbell  v.  Wood- 
stock Iron  Co.,  83  Ala.  351,  3   So.  369. 

Where  a  pledgee  of  corporate  stock, 
without  notice  to  the  pledgor,  sells  the 
pledge,  and  in  fact  itself  becomes  the 
purchaser,  so  that  it  is  able  to  return  the 
pledge,  and  then  gives  notice  of  the  in- 
tention to  sell,  there  is  no  conversion. 
Terry  v.  Birmingham  Nat.  Bank,  93  Ala. 
599,  9  So.  299. 

Where  a  stockholder  borrows  money, 
and  as  security  causes  his  shares  to  be 
transferred  to  the  lender  on  the  books  of 
the  corporation,  the  transaction  is  a 
pledge,  and  not  a  mortgage,  and  the  len- 
der has  no  right  to  sell  or  transfer  the 
shares  to  another  without  demanding 
payment  of  the  debtor,  or  giving  him  no- 
tice of  intention  to  sell;  nor  can  he  sell 
at  private  sale  for  less  than  the  market 
value  of  the  shares.  Nabring  v.  Bank  of 
Mobile,  58  Ala.  204. 

§  71  (8)   Action^  for  Damages. 

Where  a  pledgor  authorizes  a  pledgee 
to  sell  a  pledge  of  stock  through  any 
broker  on  the  stock  exchange,  the  books 
of  the  stock  exchange,  a  private  corpora- 
tion, are  not  admissible  in  an  action  be- 
tween the  pledgor  and  pledgee  to  show 
that  it  was  sold  as  directed,  without  ac- 
counting for  the  absence  of  the  secre- 
tary who  made  the  entries.  Terry  v. 
Birmingham  Nat  Bank,  93  Ala.  599,  9 
So.  299. 

Although  a  stockholder,  whose  shares 
have  been  duly  transferred  on  the  books 
of  the  company,  as  security  for  a  debt, 
may  not  have  such  legal  title  as  will  en- 
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able  him  to  maintain  trover  against  the 
pledgee,  for  an  unauthorized  sale,  he  may 
maintain  a  special  action  on  the  case; 
and  a  count  in  the  case  may  be  added  to 
the  complaint  in  trover  by  amendment. 
Nabring  v.  Bank,  58  Ala.  204. 

Trover  lies  against  a  pledgee  for  the 
conversion  of  shares  in  an  incorporated 
company;  and  the  pledgee,  when  sued  for 
such  conversion,  may  recoup  his  debt 
from  the  pledgor.  Nabring  v.  Bank.  58 
Ala.  204. 

§  71    (9)    Operation  and  Effect  in  Gen- 
eraL 

One  who  is  a  creditor  of  and  a  stock- 
holder in  a  corporation,  and  who  pledges 
his  stock,  is  not  thereby  estopped  to  as- 
sert his  claims  against  the  corporation  for 
money  owing  him,  and  therefore  his  as- 
signee for  the  benefit  of  creditors  can  en- 
force such  claims,  though  it  render  the 
stock  worthless.  Janney  v.  Merchants', 
etc.,  Nat.  Bank,  98  Ala.  515,  13  So.  761. 

Where  mining  stock  was  pledged  to 
secure  the  pledgor's  agreement  to  sell  at 
a  profit  other  stock  sold  the  pledgee,  the 
pledgee  can  not  foreclose  the  pledge  for 
the  pledgor's  default  and  still  retain  his 
stock.  Jones  v,  Dimmick  (Ala.),  59  So. 
623. 

§  71  (10)    Redemption. 

A  sale  of  stock  in  a  private  corpora- 
tion, under  a  power  contained  in  a  mort- 
gage, cuts  off  the  mortgagor's  equity  of 
redemption,  provided  he  was  informed  of 
the  intended  sale,  and  sanctioned  it. 
Campbell  v,  Woodstock  Iron  Co.,  83  Ala. 
351,  3  So.  369. 

§  71  (11)    Enforcement. 

In  a  suit  by  a  pledged  of  corporate 
stock  who  has  purchased  the  stock  at  a 
foreclosure  sale,  to  compel  the  corpora- 
tion to  transfer  on  its  books  the  certifi- 
cate to  complainant,  the  executors  of  the 
deceased  pledgor  who  make  no  claim  to 
the  stock  are  not  necessary  parties,  but 
the  suit  may  be  determined  on  the  merits 
where  the  corporation  and  the  benefici- 
aries under  the  pledgor's  will  who  claim 
an  interest  in  the  stock  are  parties  de- 
fendant. Warrior  Coal,  etc.,  Co.  t/..  Na- 
tional Bank  (Ala.),  53  So.  997. 

A  bill  to  compel  a  corporation  to  trans- 
fer on  its  books  a  certificate  of  stock, 
pledged  by  the  owner  to  complainant,  who 


purchased  the  stock  at  a  foreclosure  sale, 
which  shows  that  the  rights  of  the  de- 
ceased pledgor  passed  under  his  will  to 
persons  made  parties  defendant,  is  suffi- 
cient as  against  the  objection  that  it  does 
not  appear  that  such  parties  are  the  only 
heirs  of  the  deceased  pledgor,  because 
other  heirs,  if  any,  have  no  rights  in  the 
premises  by  virtue  of  the  relationship. 
Warrior  Coal,  etc.,  Co.  v.  National  Bank 
(Ala.),  53  So.  997. 

A  bill  to  compel  a  corporation  to  trans- 
fer on  its  books  a  certificate  of  stock 
pledged  to  complainant,  who  purchased  it 
at  a  foreclosure  sale,  which  asks  that  the 
beneficiaries  under  the  will  of  the  de- 
ceased pledgor,  who  resist  his  demand  to 
have  the  stock  transferred,  shall  go  into 
court  and  show  by  what  right  they  in- 
terfere, is  not  demurrable  on  the  ground 
that  no  discovery  is  necessary  because 
the  bill  shows  what  interest  each  defend- 
ant has  in  the  stock,  since  defendants  may 
have  other  rights,  and  the  suit  may  settle 
the  right  of  complainant  in  the  premises 
and  the  duty  of  the  corporation  by  a  de- 
termination of  the  rights  of  the  bene- 
ficiaries under  the  will.  Warrior  Coal, 
etc.,  Co.  t'.  National  Bank  (Ala.),  53  So. 
997. 

§  72.    Registration  or  Transfer  on  Cor- 
porate Books. 

See  post,  "Management  of  Corporate 
Affairs  in  General,"  §  99;  "Right  to  Vote 
in  General,"  §  107;  "Effect  of  Transfers 
of  Stock,"  §  132. 

§  78. Necessity. 

It  is  made  the  statutory  duty  of  every 
private  corporation  to  require  transfers 
of  its  stock  to  be  made  or  registered  on 
its  books,  and  all  transfers,  hypotheca- 
tions, mortgages,  or  other  liens  of  and  on 
the  stock,  if  not  so  made  or  registered, 
are  invalid  as  to  bona  fide  creditors,  or 
subsequent  purchasers  without  notice. 
Birmingham  Trust,  etc.,  Co.  %\  Louisiana 
Nat.  Bank,  99  Ala.  379,  13  So.  112,  113. 

The  requirement  that  a  transfer  of 
them  must  be  made  or  registered  on  the 
books  of  the  corporation  does  not  pro- 
hibit a  transfer  in  other  modes,  or  render 
a  transfer  otherwise  made  absolutely  in- 
valid. It  is  invalid  only  as  to  the  par- 
ticular parties  mentioned  in  the  statute, 
that  is,  as  to  creditors  and  purchasers  for 


Digitized  by 


Google 


§§  73-75 


Corporations 


479 


value  and  without  notice.  Birmingham 
Trust,  etc.,  Co.  v,  Louisiana  Nat.  Bank, 
99  Ala.  379,  13  So.  112,  113,  cited  in  note 
in  67   L.   R.  A.   678. 

As  between  Vendor  and  Vendee. — A 
charter  provision  that  the  company's  stock 
shall  only  be  transferred  on  its  books  is 
for  the  security  of  the  corporation,  and 
does  not,  as  between  vendor  and  vendee, 
prevent  the  title  from  passing  by  a  trans- 
fer not  entered  on  the  books  of  the  cor- 
poration. Duke  V,  Cahawba  Nav.  Co.,  10 
Ala.  82. 

Equitable  Title,— The  by-laws  of  an  in- 
corporated savings  bank,  passed  in  the 
exercise  of  its  corporate  powers,  requir- 
ing transfers  of  stock  to  be  entered  on 
its  books  in  the  presence  of  its  president 
or  secretary,  and  declaring  a  lien  in  favor 
of  the  bank  on  the  stock  of  any  share- 
holder who  is  indebted  to  it,  not  only  on 
account  of  his  unpaid  stock,  but  also  for 
all  other  debts  and  liabilities  whatever, 
are  intended  for  the  protection  and 
security  of  the  bank,  and  of  third  persons 
who  may  in  good  faith  acquire  stock 
without  notice  of  prior  equitable  trans- 
fers; but,  while  the  legal  title  to  stock  can 
only  be  acquired  by  a  transfer  made  in 
the  mode  prescribed,  a  complete  equitable 
title  may  be  otherwise  acquired,  entitling 
the  transferee  to  demand  that  he  be  in- 
vested with  the  legal  title.  Planters',  etc., 
Mut.  Ins.  Co.  V.  Selma  Sav.  Bank,  63  Ala. 
585,  cited  in  note  in  67  L.  R.  A.  675. 

By  an  examination  of  the  cases  in  which 
it  has  been  expressed  that  a  transfer  on 
the  books  of  the  corporation  is  essential 
to  pass  the  legal  title,  it  will  be  seen  that 
the  expression  was  used  in  reference  to 
the  construction  and  purpose  of  the  stat- 
ute, making  the  stock  of  corporations 
transferrable  on  the  books,  and  to  protec- 
tion against  creditors  and  subsequent  pur- 
chasers. Winter  v,  Montgomery  Gas 
Light  Co.,  89  Ala.  544,  7  So.  773,  774. 

In  Union  Nat.  Bank  v,  Hartwell,  84 
Ala.  379,  4  So.  156,  we  said  that  to  this 
end,  and  for  this  purpose,  the  transfer 
must  be  made  in  the  mode  prescribed  by 
the  statute;  and  while  a  transfer  on  the 
books  is  essential  to  pass  the  legal  title, 
and  operate  as  notice,  a  purchaser  of  the 
stock,  though  no  registry  is  made  on  the 
books,  may  acquire  such  right  thereto  as 
a  court  of  equity  will  enforce  and  compel 


its  transfer  on  the  books.  Winter  v. 
Montgomery  Gas  Light  Co.,  89  Ala.  544, 
7   So.  773,  774. 

Right  to  Vote  and  Draw  Dividends.— 
In  Campbell  v,  Woodstock  Iron  Co.,  83 
Ala.  351,  3  So.  369,  speaking  of  the  trans- 
fer of  a  certificate  of  stock  without  reg- 
istration on  the  books,  it  is  said:  "If  in 
proper  form,  and  otherwise  unobjection- 
able, such  a  conveyance  is  good  and  valid 
between  the  parties,  although  it  may  be 
void  as  against  bona  fide  creditors,  or 
subsequent  purchasers  without  notice,  and 
although  as  against  the  corporation  itself 
it  may  convey  only  an  equitable  title,  con- 
ferring no  right  to  vote,  draw  dividends, 
or  other  like  incidents  of  ownership." 
Berney  Nat.  Bank  v,  Pinckard,  87  Ala.  577, 
6  So.  364.  What  title  passes,  as  between 
the  parties,  is  a  different  question.  Winter 
V,  Montgomery  Gas  Light  Co.,  89  Ala. 
544,   7   So.   773,   774. 

§  74.  •  Making  and  Sufficiency. 

Under  the  statutory  provisions  regulat- 
ing the  transfer  of  certificates  of  stock  in 
incorporated  companies,  and  providing 
that  no  transfer  shall  be  valid,  as  against 
bona  fide  creditors  and  subsequent  pur- 
chasers without  notice  "except  from  the 
time  such  transfer  shall  have  been  regis- 
tered or  made  upon  the  book  or  books 
of  such  company"  (Code,  §§  2041-2044), 
if  a  company  has  adopted  no  by-law  regu- 
lating such  transfer,  and  keeps  only  a 
single  book  of  stock  certificates,  with 
stub  attached  to  each,  on  which  are  en- 
tered the  date,  name,  serial  numbers,  etc., 
corresponding  with  each  certificate  issued, 
a  memorandum  entered  o;i  the  stub,  in 
these  words,  "Transf.  to  Winston  Jones, 
assignee,  for  collateral,  December  1,  '84," 
is  a  substantial  compliance  with  the  statu- 
tory requisition,  and  charges  a  subse- 
quent creditor  or  purchaser  with  notice 
of  such  transfer.  Fisher  v.  Jones,  82  Ala. 
117,  3  So.  13,  cited  in  note  in  67  L.  R.  A. 
677. 

§  75.  Liabilities    and    Remedies  for 

Refusal. 
Alternate  Remedies  by  Enforcing  Reg- 
istration  or  Recovery  of  Damages. — In  a 

suit  against  a  bank  to  compel  it  to  regis- 
ter plaintiff  as  a  stockholder  for  forty 
shares  of  stock,  or  pay  the  value  of  the 
stock  and  the  dividends  declared  thereon. 
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as  compensation  in  lieu  of  the  stock,  the 
defendant  demurred,  on  the  ground  that 
plaintiff  had  a  complete  remedy  at  law. 
Held,  that  plaintiff  could,  in  equity,  en- 
force a  specific  performance  by  having  the 
stock  registered  in  his  name,  and  compel 
the  issue  of  certificates  to  him,  or  in  the 
alternative,  if  the  corporation  was  unable 
to  perform  its  contract,  have  his  remedy 
by  compensation  in  damages.  Birming- 
ham Nat.  Bank  v,  Roden,  97  Ala.  404,  11 
So.  883. 

Purchase  at  Execution  Sale.— A  com- 
plaint by  an  execution  purchaser  of  cer- 
tificates of  stock,  who  seeks  to  compel 
registration,  is  not  bad  because  it  fails 
to  allege  that  the  interest  of  the  defend- 
ants, claiming  to  be  owners,  was  not  reg- 
istered prior  to  the  levy.  White  v,  Ran- 
kin, 90  Ala.  541,  8  So.  118;  Winter  v, 
Montgomery  Gas  Light  Co.,  89  Ala.  544, 
7  So.  773;  Wetumpka  Bridge  Co.  v.  Kidd, 
124  Ala.  242,  27  So.  431,  432. 

AUegation  of  Registration  in  Execu- 
tion Debtor's  Name. — Where  an  execu- 
tion purchaser  of  shares  of  stock,  who 
seeks  to  compel  registration,  alleges  that 
the  stock  was  registered  in  the  debtor's 
name  at  the  time  of  the  levy,  it  is  for  the 
defendant  corporation,  and  other  defend- 
ants claiming  an  interest  in  the  shares,  to 
traverse  such  allegation.  Wetumpka 
Bridge  Co.  v,  Kidd,  27  So.  431,  124  Ala. 
242. 

Allegation  of  Notice. — An  execution 
purchaser  of  shares  of  stock,  who  seeks 
to  compel  registration,  need  not  allege 
that  the  purchase  was  made  without  no- 
tice that  persons  other  than  the  execution 
debtor  claim<;d  any  interest  .  therein. 
Wetumpka  Bridge  Co.  v.  Kidd,  27  So. 
431,  124  Ata.  242,  cited  in  note  in  67  L.  R, 
A.  679. 

An  averment  that  a  levy  was  made  on 
shares  of  stock  involves  the  averment 
that  the  sheriff  gave  notice  of  the  levy 
to  the  custodian  of  the  books  of  transfer, 
where  such  notice  is  an  essential  part  of 
the  levy.  Wetumpka  Bridge  Co.  v,  Kidd, 
27  So.  431,  124  Ala.  242. 

§  76.  Liabilities  and  Remedies  for 

Erroneous  or  Wrongful  Transfer. 
Although  a  company,  on  whose  books 
a  number  of  shares  of  its  stock  stood  in 
the  name  of  an  infant,  permitted  a  guar- 
dian of  the  infant  to  transfer  it  to  the 


cestui  que  trust,  the  infant  being  a  dry 
trustee  of  the  stock,  without  any  interest 
in  it,  legal  or  equitable,  as  it  was  merely 
doing  what  a  court  of  equity,  upon  the 
application  of  the  company  by  a  bill  of 
interpleader,  would  have  directed  to  be 
done,  it  will  be  supported,  against  the  in- 
fant, though  done  without  authority  in 
the  first  instance.  Butler  t/.  Merchants' 
Ins.  Co.,  14  Ala.  777. 

§  77. Rights  and  Liabilities  of  Owner 

of   Stock    Registered     in     Another's 
Name. 

A  corporation  promoter  procured  plain- 
tiff's subscription  on  an  agreement  that  he 
would  loan  plaintiff  money  to  pay  calls 
thereon,  and  in  pursuance  of  the  agree* 
ment  plaintiff  executed  to  him  notes  which 
it  was  agreed  should  be  transferred  to  the 
corporation.  Plaintiff's  name,  as  owner 
of  the  stock,  appeared  in  the  certificate  of 
organization,  but  the  shares  were  issued 
to  the  promoter,  who  became  president 
of  the  company.  Renewals  of  the  notes 
and  partial  payments  were  made  direct  to 
the  company,  and  it  subsequently  sued 
plaintiff  for  a  balance  due  thereon.  Held, 
that  the  company  was  liable  to  plaintiff 
for  the  market  value  of  such  stock,  less 
the  amount  due  on  the  notes,  since  the 
issue  of  plaintiffs  forty  shares  of  stock 
to  the  promoter  was  unauthorized,  and 
the  agreement  between  plaintiff  and  pro- 
moter was  not  against  public  policy. 
Birmingham  Nat.  Bank  v,  Roden,  97  Ala. 
404,  11   So.  883. 

Code  1876,  §  2041,  declares  shares  or 
interest  in  any  incorporated  company  to 
be  personal  property,  and,  as  such,  sub- 
ject to  levy  under  attachment  or  execu- 
tion. Section  2044  requires  an  incorpo- 
rated company  to  make  provision  for  the 
transfer  of  its  stock  on  its  books,  and 
provides  that  persons  holding  stocks  not 
transferred  or  registered,  or  holding  any 
stocks  under  hypothecation,  mortgage,  or 
other  lien,  must  have  the  transfer,  hypoth- 
ecation, mortgage,  or  other  lien  made 
or  registered  on  the  company's  books,  or, 
upon  failing  to  do  so  within  fifteen  days, 
all  such  transfers,  etc.,  shall  be  void  as 
to  bona  fide  creditors  or  subsequent  pur- 
chasers without  notice.  Held  that,  under 
these  provisions,  an  equity  arising  from 
a  voluntary  subscription  for  stock  of  a 
railway  company  for  another  by  a  debtor 
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in  his  own  name,  and  registered  in  his 
name  by  permission  of  such  other  per- 
son, and  which  does  not  become  perfect 
until  such  person  has  fully  paid  up  the 
stock,  or  is  substituted  as  shareholder,  so 
as  to  release  the  debtor  from  his  obliga- 
tions to  the  company  and  liability  to  the 
corporate  creditors,  can  not  prevail  over 
the  lien  of  a  judgment  creditor  of  the 
debtor,  without  notice,  actual  or  con- 
structive. White  V.  Rankin,  90  Ala.  541. 
8  So.  118. 

§  78.   Rights  of  Creditors  of  Transferror. 

Shares  of  stock  were  subscribed  for  by 
defendant  and  certificates  therefor  were 
issued  to  him,  and  the  stock  stood  upon 
the  books  of  the  corporation  as  belong- 
ing to  him,  and  was  voted  by  him  at  the 
stockholders*  meetings.  Held,  that  the 
stock  was  subject  to  sale  on  execution 
against  defendant,  although  defendant's 
mother  furnished  the  money  with  which 
to  purchase  the  stock  for  her,  and  held 
the  certificates  without  notice  that  the 
stock  was  issue  to  defendant;  the  right  of 
the  judgment  creditor  being  within  Code 
1907,  §  3471,  providing  that  a  transfer  of 
stock  must  be  made  on  the  books  of  the 
corporation,  and  upon  failure  of  persons 
holding  transferred  stock,  or  holding  any 
pledged  stock,  to  have  such  transfer  or 
other  lien  entered  on  the  books,  the  same 
shall  be  void  as  to  judgment  creditors. 
Marbury  Lumber  Co.  v.  Hunter,  169  Ala. 
503,  53  So.  1028. 

Within  Code  1907,  §  3471,  providing 
that  a  transfer  or  hypothecation  of  stock 
must  be  registered  on  the  books  of  the 
corporation,  or  shall  be  void  as  to  judg- 
ment creditors,  a  judgment  creditor  hav- 
ing a  lien  is  a  bona  fide  creditor  from  the 
inception  of  the  lien,  and  protected  against 
secret  equities.  Marbury  Lumber  Co.  v. 
Hunter,  169  Ala.  503,  53  So.  1028;  White 
T.  Rankin,  90  Ala.  541.  8  So.  118. 

Under  Code,  §  1670,  which  provides 
that  no  transfer  of  corporate  stock  shall 
be  valid,  as  against  bona  fide  creditors, 
"except  from  the  time  such  transfer  shall 
have  been  registered  or  made  on  the 
books  of  the  corporation,"  a  transfer  of 
stock  as  collateral  security  for  a  loan 
passes  no  title,  as  against  a  subsequent  at- 
tachment, where  it  is  not  registered,  and 
no  demand  is  made  for  the  transfer  on  the 
books  of  the  corporation  until  after  the 
3  Ala  Dig— 31 


levy.  Abels  v.  Mobile  Real  Estate  Co., 
92  Ala.  382,  9  So.  423,  cited  in  note  in  67 
L.  R.  A.  676. 

Code  1876,  §  2041,  provides  that  the 
shares  of  stock  of  any  person  in  an  in- 
corporated company  are  personal  prop- 
erty, and  transferrable  on  the  com- 
pany's books,  as  such  company  may  pre- 
scribe, and  may  be  levied  on  by  attach- 
ment and  execution,  and  sold  as  goods  and 
chattels.  Section  2043  provides  that  no 
transfer  of  stock  on  the  books  shall  be 
valid  as  against  ''bona  fide  creditors  and 
subsequent  purchasers,  without  notice," 
except  from  the  time  that  such  transfer 
shall  have  been  made  on  the  company's 
books.  Section  2044  provides  that  per- 
sons holding  stock  not  so  transferred 
must  have  the  transfer  made  on  the 
books  of  the  company,  or,  upon  failing  to 
do  so  within  fifteen  days,  the  transfer 
shall  be  void  as  to  bona  fide  creditors,  or 
subsequent  purchasers  without  notice. 
Held,  that  an  attaching  creditor  who  per- 
fects his  lien  by  the  recovery  of  a  judg- 
ment is  a  bona  fide  creditor  from  the  in- 
ception of  his  lien,  and  that,  where  the 
purchaser  of  stock  fails  to  have  it  trans- 
ferred on  the  company's  books  within 
fifteen  days,  the  stock  becomes  liable  to 
attachment  at  the  suit  of  any  creditor  of 
the  person  in  whose  name  the  stock  stood 
on  the  books.  Berney  Nat.  Bank  v.  Pin- 
ckard,  87  Ala.  577,  6  So.  364,  cited  in  note 
in  67  L.  R.  A.  670. 

A  construction  which  limits  the  pro- 
visions and  requirements  of  the  statute 
(Code  of  1876,  §  2044)  to  actual  transfers 
by  the  holder,  and  excepts  form  its  effect 
and  purpose  protection  to  creditors 
against  an  undisclosed  equity  to  a  trans- 
fer, restricts  its  operation  within  too  nar- 
row limits,  and  defeats  its  policy  in  a 
great  measure.  The  board  and  compre- 
hensive language  of  §  2044  makes  appar- 
ent the  intention  to  include  all  tranfers 
and  liens,  legal  or  equitable.  White  v, 
Rankin,  90  Ala.  541,  8  So.  118,  119,  cited  in 
note  in  67  L.  R.  A.  660. 

Actual  Notice  of  Prior  Transfer.— 
"Bona  fide  creditors,"  as  against  whom 
transfers  of  certificates  of  stock  in  a  private 
corporation  are  required  to  be  entered  on 
the  corporate  books,  under  Code,  §  2043, 
are  judgment  creditors  who  have  acquired 
a  lien,  and,  when  the  lien  of  the  execution 
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has  attached  before  notice  to  the  credit- 
ors, the  purchasers  at  the  sale  will  be 
protected,  although  he  had  actual  notice 
of  a  prior  unregistered  transfer.  Jones 
V.  Latham,  70  Ala.  164,  cited  in  note  in  67 
L.  R.  A.  679. 

In  a  bill  filed  by  one  claiming  under 
an  unregistered  transfer  of  corporate 
stock,  against  purchasers  at  a  sale  under 
execution  against  the  assignor,  whicli  does 
not  show  the  time  when  the  execution 
was  issued,  received  by  the  officer,  or  lev- 
.  ied,  nor  the  date  of  the  judgment,  an  aver- 
ment that  the  defendants  well  knew 
that  the  execution  defendant  "had  not 
owned  a  single  share  of  said  stock  for 
more  than  two  years"  is  sufficient  to 
charge  notice  or  knowledge  before  the 
lien  of  the  execution  attached.  Jones  z\ 
Latham,  70  Ala.  164. 

§  79.  Estoppel  to  Allege  or  Deny  Trans- 
fer. 

The  holder  of  a  stock,  who  signs  a 
blank  assignment  thereof,  expressitig  con- 
sideration, and  including  an  irrevocable 
power  of  attorney  to  transfer  the  stock 
on  the  books  of  the  company,  and  delivers 
the  certificate  as  collateral,  is  estopped 
to  assert  title  as  against  a  bona  fide  pur- 
chaser from  the  pledgee.  Nelson  v. 
Owen,  21  So.  75,  113  Ala.  372;  East  Bir- 
mingham Land  Co.  v.  Dennis,  85  Ala.  565, 
5  vSo.  317. 

§  80.  Effect  of  Transfer. 

See  post,  "Effect  of  Transfers  of 
Stock,"  §  132. 

§  81. Liability  to  Assessment. 

One  who  subscribes  for  stock  of  a  cor- 
poration does  so  with  reference  to  the 
laws  of  the  state  under  which  the  corpo- 
ration is  organized;  and  a  subscriber  for 
stock  in  a  Virginia  corporation  is  liable 
fpr  an  assessment  thereon  made  after  he 
has  transferred  the  stock,  as  Code  Va. 
1873,  c.  57,  §  26,  provides  that  "no  stock 
shall  be  assigned  on  the  books  without  the 
consent  of  the  company  until  all  the 
money  has  become  payable  thereon  shall 
have  been  paid,  and  on  any  assignment 
the  assignee  and  assignor  shall  each  be 
liable  for  any  installments  which  may 
thereafter  accrue,  and  may  be  proceeded 
against,  in  the.  manner  before  provided,"  j 
by    action    or    motion.     Morris  v,  Glenn, ' 


87  Ala.  628,  7  So.  90,  cited  in  note  in  34  L. 
R.  A.  740,  47  L.  R.  A.  256. 

§  82. Bona  Fide  Purchasers. 

A  purchaser  for  value  from  the  party 
who  is  the  last-registered  stockholder^ 
and  to  whom  new  certificates  have  been 
issued  without  notice,  is  not  affected  by 
the  rights  of  holders  back  of  the  registry. 
Winter  v.  Montgomery  Gas  Light  Co^ 
89  Ala.  544,  7  So.  773,  775. 

Purchasing  from  Trustee. — "A  vendee 
or  pledgee  of  stock  directly  from  a  trus- 
tee is  or  is  not  protected  in  his  interest 
in  the  stock,  according  as  he  is  or  is  not 
chargeable  with  notice  of  the  fact  that 
the  stock  belongs  to  a  trust  estate.  Any- 
thing that  is  sufficient  to  put  a  party  on 
inquiry  is  considered  equivalent  to  actual 
notice  if  inquiry  be  not  made  and  rea- 
sonably satisfied.  The  law  imputes  to  a 
purchaser  the  knowledge  of  a  fact  of 
which  the  exercise  of  common  prudence 
and  ordinary  diligence  would  have  ap- 
prised him.  This  is  called  constructive 
notice,  and  has  the  same  effect  as  an  ac- 
tual notice  of  the  trusteeship.  The  most 
common  instance  of  a  constructive  no- 
tice that  stock  being  sold  belongs  to  a 
trust  estate  is  where  the  word  'trustee' 
or  'in  trust,'  either  with  or  without  the 
name  of  the  cestui  que  trust,  are  written 
on  the  certificate  of  stock  after  the  name 
of  the  person  in  whose  name  it  stands 
on  the  corporate  books.  It  is  well  es- 
tablished that  such  words,  indicating  a 
trustee  ownership,  are  notice  to  the  pur- 
chaser that  his  vendor  is  selling  trust 
property,  and  that  he  must  ascertain 
whether  the  trustee  has  any  power  to 
sell  the  stock."  Wolffe  v.  State,  79  Ala. 
201;  Sayre  v.  Weil,  94  Ala.  466,  10  So. 
546,  15  L.  R.  A.  544;  Hall  v.  Henderson, 
126  Ala.  449,  28  So.  531,  61  L.  R.  A.  621; 
Johnson  v.  Amberson,  140  Ala.  342,  37 
So.   273,   274. 

Where  a  creditor  receives  stock  from 
his  debtor,  to  be  applied  as  a  credit  on 
an  indebtedness  existing  previous  to  the 
issuance  of  the  stock,  the  creditor  is  not 
a  bona  fide  purchaser  for  value  without 
notice,  it  appearing  that  the  stock  was 
issued  in  the  name  of  the  debtor  as  trus- 
tee, though  the  name  of  the  beneficiary 
was  not  written  on  the  face  of  the  stock. 
Johnson  v,  Amberson,  37  So.  273,  140 
Ala.  342. 
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Acquiring  Title  under  Blank  Power  of 
Attorney. — A  bona  fide  purchaser  of  cer- 
tificates of  stock  upon  which  a  pow^  of 
attorney  authorizing  their  transfer  to 
any  person  is  indorsed  by  the  person 
in  whose  name  the  certificates  were  is- 
sued, and  who  was  the  last  registered 
stockholder,  takes  them  relieved  of  a 
trust  existing  back  of  the  registry, 
though  the  transfer  to  such  purchaser 
is  not  registered.  Winter  v.  Montgomery 
Gas  Light  Co.,  89  Ala.  544,  7  So.  773. 

(E)     INTEREST,    DIVIDENDS,    AND 
NEW   STOCK. 

§   83.   Rights  and  Liabilities    as  to  Divi- 
dends Improperly  Paid. 

See  post,  "Management  of  Corporate 
Affairs  in  General,"  §  163;  "Trust-Fund 
Doctrine,"   §   290    (2). 

The  capital  stock  of  a  corporation  is 
a  trust  fund  for  the  payment  of  its  debts, 
and  a  stockholder  is  not  entitled  to  any 
dividend  or  share  of  its  capital,  until  all 
the  debts  are  paid.  And  if  the  stock 
should  be  distributed  before  the  debts 
are  paid,  each  stockholder  receiving  his 
share  would  be  compelled  to  contribute 
pro  rata  to  the  payment  of  such  debts, 
from  the  funds  in  his  hands.  Paschall 
V,   Whitsett,   11  Ala.  472,   477. 

But  this  is  a  remedy  which  can  only 
be  obtained  in  equity,  where  all  the 
proper  parties  may  be  brought  before 
the  court,  and  the  full  amount  of  the 
debts,  the  mode  of  contribution,  the 
number  of  the  contributors,  or  the  cross 
equities  and  liabilities,  which  may  be  re- 
quired for  a  proper  adjustment  of  the 
rights  of  all  parties,  as  well  as  of  the 
creditors,  ascertained.  Paschall  v.  Whit- 
sett,  11   Ala.  472,   477. 

§  84.  Rights  and  Remedies  of  Stockhold- 
ers as  to  Dividends. 

§  85. Ordinary  Stock. 

Stockholder's     Right     to     Dividends. — 

Profits  earned  by  an  ordinary  business 
corporation  can  not  be  arbitrarily  with- 
held from  the  stockholders.  The  direct- 
ors would  not  be  permitted  to  deprive 
the  stockholders  of  the  benefits  of  the 
success  of  the  scheme  for  the  prosecu- 
tion of  which  they  associated  themselves 
together.  Only  the  furtherance  of  some 
legitimate   purpose   of  the   enterprise   can 


justify  the  exclusion  of  stockholders  from 
the  enjoyment  of  net  profits.  But  so 
long  as  the  directors,  in  the  honest  ex- 
ercise of  a  reasonable  discretion,  devote 
the  capital  and  the  earnings  to  the  carry- 
ing on  of  the  business  contemplated  by 
the  corporate  association,  no  mere  dif- 
ferences of  opinion  among  the  stock- 
holders as  to  the  wisdom  of  the  course 
pursued  can  justify  the  interposition  of 
the  courts  for  the  purpose  of  controlling 
or  interfering  with  the  management  of 
the  corporation  by  its  constituted  au- 
thorities. Smith  V.  Pratt ville  Mfg.  Co., 
29  Ala.  503;  Wolf  v.  Underwood,  96  Ala. 
329,   11   So.   344,   346. 

Although  a  court  of  equity  will,  on  the 
application  of  a  stockholder  in  an  incor- 
porated company,  compel  the  director? 
to  exercise  the  discretion  reposed  in 
them  as  to  the  declaration  of  dividends, 
if  they  improperly  fail  or  refuse  to  exer- 
cise it;  yet,  where  the  constitution  of 
the  company  provides  that  the  directors 
"shall  make  such  dividends,  and  such 
only,  as  in  their  discretion  they  may 
think  the  true  interests  of  the  company 
will  warrant  and  allow,"  and  it  is  shown 
that  the  directors  did  act  upon  the  ap- 
plication of  the  stockholder,  and  refused 
to  declare  a  dividend,  because  they 
thought  the  true  interests  of  the  com- 
pany would  not  warrant  it,  equity  will 
not  control  their  action,  unless  they  are 
proved  to  have  been  guilty  of  bad  faith, 
a  willful  abuse  of  their  discretion,  or  a 
willful  neglect  or  breach  of  duty.  Smith 
V.    Prattville    Mfg.    Co.,   29   Ala.   503. 

Forfeiture  of  Right.— Under  the  by- 
laws of  a  corporation  in  which  certain 
steamboat  owners  were  stockholders, 
each  was  to  put  a  boat  into  the  serv- 
ice of  the  company,  and,  if  any  boat  be- 
came unfit  for  service,  the  dividends  on 
the  owner's  stock  were  to  cease  until  it 
was  repaired,  or  another  furnished,  but 
the  proportion  of  the  dividends  up  to 
the  time  the  boat  became  unfit  were  to 
be  paid  to  the  owner.  Held,  that  an 
owner  who  failed  to  repair  forfeited  only 
so  much  of  the  dividends  as  were  earned 
during  the  default,  whether  they  were 
declared  during  or  after  the  period  of 
default.  Bigbee  &  W.  R.  Packfet  Co.  v: 
Moore,   25   So.   602,   121   Ala.   379 

The  by-laws  of  a  corporation  of  steam- 
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boat  owners  provided  that  each  was  to 
furnish  a  boat,  and  keep  it  in  repair,  and. 
if  he  failed,  the  company,  after  notice, 
might  repair  at  the  owner's  expense,  and 
appropriate  his  share  of  the  dividends 
until  such  expenses  were  repaid.  Held 
not  to  impose  on  the  company  a  duty  to 
repair,  but  it  could  do  so  or  not,  at  its 
election.  Bigbee  &  W.  R.  Packet  Co.  v. 
Moore,  25   So.   602,   121   Ala.   379. 

(F)   LIEN  OF  CORPORATION. 

See  ante,  "Liabilities  and  Remedies  for 
Refusal."  §  75. 

§  86.  Nature  and  Grounds  in  General 

The  common  law  regards  shares  of 
stock  in  j)rivate  corporations  as  personal 
property,  capable  of  alienation  or  descent 
in  any  of  the  modes  by  which  that  spe- 
cies of  property  may  be  transferred. 
Thus  regarding  such  shares,  a  lien  or 
equity  in  favor  of  the  corporation  to 
charge  them  with  a  debt  due  from  the 
shareholder  is  not  implied.  Birmingham 
Trust,  etc.,  Co.  v.  Louisiana  Nat.  Bank, 
99  Ala.  379,  13  So.  112,  113;  Mobile  Mut. 
Ins.  Co.  V,  Cullom,  49  Ala.  558,  cited  in 
note  in  39  L.  R.  A.,  N.  S.,  292,  294. 

Lien  for  Stock  Purchased  by  Another 
Corporation. — A  corporation  can  not  en- 
force a  lien  for  a  debt  due  it  by  another 
corporation  on  stock  purchased  by  an  of- 
ficer in  the  latter  corporation  with  the 
funds  thereof,  since  a  corporation,  unless 
expressly  authorized,  can  not  purchase 
stock  in  another  corporation,  and  the 
enforcement  of  such  a  lien  would  in- 
volve the  enforcement  of  a  void  con- 
tract. Lanier  Lumber  Co.  v.  Rees,  103 
Ala.  622,  16  So.  637.  See  post,  "Purchas- 
ing and  Holding  Stock  in  Other  Corpo- 
rations," §  182. 

§  87.  Creation. 

As  between  the  shareholder  and  the 
corporation,  and  all  others  than  bona 
fide  purchaser  without  notice,  a  by-law 
or  rule  of  the  corporation  may  very 
naturally  and  reasonable  create  such 
lien.  This  proposition  is  supported  by 
the  weight  of  judicial  authority.  Cook, 
Stocks.  &  S.,  §  552;  Cunningham  v.  Ala- 
bama Life  Ins.,  etc.,  Co.,  4  Ala.  652; 
Birmingham  Trust,  etc.,  Co.  v.  Louisiana , 
Nat.  Bank,  99  Ala.  379,  13  So.  112,  113.     I 


§   88.   Restriction    on  Right    to  Transfer 
by  One  Indebted  to  Corporation. 

Code,  §  1674,  providing  that  "all  pri- 
vate corporations  have  a  lien  on  the 
shares  of  its  stockholders  for  any  debt 
or  liability  incurred  to  it  by  a  stockholder 
before  notices  of  a  transfer  or  of  a  levy 
on  such  stock,"  applies  to  a  debt  or  lia- 
bility to  the  corporation  incurred  prior 
to  its  enactment,  thereby  giving  it  prior- 
ity over  one  who  subsequently  takes  the 
stock  as  collateral  for  a  debt  incurred 
by  the  stockholder.  Birmingham  Trust, 
etc.,  Co.  V.  East  Lake  Land  Co.,  101  Ala. 
304,  13  So.  72,  cited  in  note  in  39  L.  R. 
A.,  N.  S.,  300. 

If  the  company  does  not  actually  fix 
its  lien  upon  the  stock  of  a  stockholder 
who  is  its  debtor,  by  refusing  to  permit 
its  transfer,  and  no  requisition  is  made 
upon  the  company  by  the  surety,  to  re- 
fuse to  permit  its  transfer  for  his  pro- 
tection, the  company  may  allow  the  trans- 
fer to  be  made,  without  losing  any  right 
against  the  surety.  Perrine  v.  Fireman's 
Ins.   Co.,  22  Ala.   575. 

Act  1841,  amending  the  charter  of  the 
Firemen's  Insurance  Company  of  Mobile 
(Acts  1840-41,  p.  18),  makes  it  optional 
with  the  company  to  prohibit  the  trans- 
fer of  stock  by  stockholders  who  are  in- 
debted to  it;  but,  until  that  option  is 
made,  no  lien  is  created  upon  the  stock 
of  a  stockholder,  and  consequently  no 
right  to  retain  it  for  the  satisfaction  of 
debts  due.  Perrine  v.  Fireman's  Ins.  Co., 
22  Ala.  575. 

Right  to  Restrict  Transfer.— The  char- 
ter of  a  corporation  authorized  to  lend 
money  provides  that  certificates  of  stock 
shall  be  assignable  on  the  books  of  the 
corporation  under  such  regulations  as  the 
board  of  trustees  shall  establish.  It  is 
competent  for  the  trustees  to  declare,  by 
a  by-law,  that  "no  stockholder  shall  be 
permitted  to  transfer  his  stock  of  the 
company  while  he  is  in  default."  Cun- 
ningham V.  Alabama  Life  Insurance  & 
Trust  Co.,  4  Ala,  652. 

Nature  of  Lien. — An  indebtedness  by 
note  comes  within  the  prohibition  of  a 
general  by-law  of  a  corporation  that 
stock  shall  not  be  transferred  so  long 
as  the  holder  is  indebted  to  the  corpora- 
tion. Cunningham  v,  Alabama  Life  In- 
surance &  Trust  Co.,  4  Ala.  652. 
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A  by-law  of  a  banking  corporation 
provided  that  "stockholders  who  have 
not  paid  up  their  stock  in  full,  or  who 
may  be  otherwise  indebted  to  the  com- 
pany, shall  not  transfer  their  stock  on 
the  books  of  the  company  until  the  per- 
son to  whom  such  transfer  is  proposed 
to  be  made  shall  give  to  the  company 
notes,  with  satisfactory  security,  for  the 
amount  due  on  such  stock,  note,  or  other 
liability."  Held,  that  the  lien  of  the  bank 
attached  to  the  stock  for  all  indebted- 
ness of  the  equitable  owner  thereof,  who 
was  known,  as  well  as  for  that  of  the 
nominal  shareholder.  Planters'  &  Mer- 
chants' Mut.  Ins.  Co.  V.  Selma  Sav.  Bank, 
63  Ala.  585,  cited  in  note  in  25  L.  R. 
A.  49. 

§  89.  Debts  Secured. 

The  rule  extending  the  statutory  lien 
of  a  corporation  on  stock  for  the  stock- 
holder's debt  for  stock,  to  debts  due  gen- 
erally by  him  to  the  corporation,  unless 
expressly  excluded,  applies  to  the  charter 
of  the  Mobile  Mutual  Insurance  Company 
(§  12),  giving  the  company  a  lien  on 
the  stock  "for  any  debt  or  liability  of 
such  stockholder  to  the  corporation;" 
and  such  company  has  a  general  lien 
for  all  debts  due  from  the  stockholder 
prior  to  notice  of  the  assignment  of  his 
stock.  Mobile  Mut.  Ins.  Co.  v.  Cullom, 
49  Ala.  558. 

Where  such  a  lien  has  been  expressly 
declared  by  statute,  or  the  charter  of  the 
corporation,  the  courts  have  refused  to 
confine  it  to  debts  due  for  stock  only, 
and  have  extended  it  to  debts  due  gen- 
erally from  the  stockholder  to  the  cor- 
poration, unless  the  language  of  the  stat- 
ute compelled  a  different  construction. 
Mobile  Mut.  Ins.  Co.  v.  Cullom,  49  Ala. 
558. 

§  90.  Waiver. 

Where  the  cashier  of  a  bank  wrote  to 
the  owner  of  stock  therein  that  the  bank 
had  no  lien  upon  it,  a  purchaser  of  the 
stock  twelve  months  later  could  not 
claim  that  the  bank  was  estopped  to 
assert  a  lien  against  him.  Planters*  & 
Merchants'  Mut.  Ins.  Co.  v.  Selma  Sav. 
Bank,  63  Ala.  585. 

§  91.  Priority. 

The  assignee,    or  whoever    succeeds  to 


the  rights  of  the  shareholder,  takes  the 
stock  subject  to  the  lien  of  the  corpora- 
tion where  such  lien  exists.  The  as- 
signee stands  in  the  relation  of  one  ac- 
quiring a  thing  not  negotiable,  and  his 
right  is  subordinate  to  the  prior  right  of 
the  corporation,  to  charge  the  stock  with 
the  debts  due  or  contracted  by  the  as- 
signor, before  notice  of  the  assignment. 
Mobile  Mut.  Ins.  Co.  v.  Cullom,  49  Ala. 
558,  561. 

On  the  dissolution  of  a  partnership 
owning  stock  in  such  savings  bank,  the 
retiring  partner  selling  out  his  interest 
to  the  others,  and  the  latter  assuming  all 
the  debts  of  the  partnership,  and  con- 
tinuing the  business  under  a  new  name; 
the  new  firm,  as  the  successor  of  the 
old,  becomes  the  equitable  owner  of  the 
stock;  and  the  bank's  lien  on  the  stock 
covers  the  liabilities  of  the  new  firm, 
in  its  subsequent  transactions  with  the 
bank,  and  must  prevail  over  the  claim  of 
an  equitable  assignee  of  the  retiring  part- 
ner. Planters',  etc.,  Mut.  Ins.  Co.  v. 
Selma  Sav.  Bank,  63  Ala.  585,  cited  in 
note  in  39  L.  R.  A.,  N.  S.,  295,  303. 

The  certificate  of  stock,  notwithstand- 
ing the  terms  in  which  it  is  expressed, 
can  not  be  regarded  as  a  negotiable  se- 
curity, so  as  to  vest  in  an  assignee  a  legal 
title  to  the  stock,  without  any  further 
act.  The  transfer  being,  by  the  terms 
of  the  charter,  to  be  made  on  the  books 
of  the  company,  th^  assignee  receives 
but  a  mere  equitable  interest  until  the 
assignment  is  consummated;  and  for  a 
refusal  to  carry  out  the  contract  between 
the  assignor  and  himself,  he  can  not  main- 
tain an  action  against  the  company  until 
its  lien  has  been  discharged.  Cunning- 
ham V.  Alabama  Life  Ins.,  etc.,  Co.,  4 
Ala.  652,  659,  cited  in  note  in  39  L,  R. 
A.,  N.  S.,  295. 

Effect  of  Notice,  to  Corporation. — 
When  equities  arising  out  of  the  trans- 
fer of  shares  without  transferring  them 
on  the  corporate  books  are  created,  the 
corporation  is  bound  to  regard  them 
from  the  time  it  receives  notice  of  their 
existence.  Duke  v.  Cahawba  Nav.  Co., 
10  Ala.  82;  Planters',  etc.,  Mut.  Ins.  Co. 
V.  Selma  Sav.  Bank,  63  Ala.  585;  Camp- 
bell V.  Woodstock  Iron  Co.,  83  Ala.  351, 
3  So.  369;  Union  Nat.  Bank  v.  Hartwell, 
84  Ala.  379,    4  So.  156;    Winter  v,  Mont- 
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gomery  Gas  Light  Co.,  89  Ala.  544,  7 
So.  773;  Birmingham  Trust,  etc.,  Co.  v. 
Louisiana  Nat.  Bank,  99  Ala.  379,  13  So. 
112,  113. 

The  lien  which  the  corporation  can  as- 
sert and  enforce  against  a  prior  transfer 
of  fhe  stock,  though  the  transfer  may 
create  only  an  equity,  binds  the  legal 
title  of  the  shareholder,  by  the  very 
terms  of  the  statute.  Like  the  protec- 
tion extended  to  bona  fide  creditors  or 
subsequent  purchasers,  it  is  dependent 
on  a  want  of  notice  of  the  transfer. 
Birmingham  Trust,  etc.,  Co.  v,  Louisiana 
Nat.  Bank,    99  Ala.  379,    13  So.   112,    113. 

If  there  is  a  levy  on  the  stock,  or  a 
transfer  of  it,  subsequent  to  the  incur- 
ring of  a  debt  or  liability  to  the  corpo- 
ration by  the  shareholder,  the  levy  or 
transfer  is  subordinate  to  the  corpora- 
tion's lien.  But  if  the  debt  or  liability 
does  not  precede  the  levy  or  transfer, 
the  lien  is  subordinate,  and  must  yield, 
unless  the  corporation  dealt  with  the 
shareholder  without  knowledge  or  no- 
tice. Having  knowledge  or  notice,  in 
fair  dealing  the  corporation  could  not 
extend  credit  to  the  shareholder,  relying 
upon  the  lien  to  displace  whatever  of 
right  the  levy  or  transfer  may  have  con- 
ferred. Birmingham  Trust,  etc.,  Co.  v. 
Louisiana  Nat.  Bank,  99  Ala.  379,  13  So. 
112,  113,  cited  in  note  in  39  L.  R.  A.,  X. 
S.,  300. 

§  92.  Enforcement. 

To  enforce  a  lien  on  stock,  under  Code, 
§  1674,  for  a  debt  due  by  the  stockholder 
to  the  corporation,  there  is,  prima  facie, 
no  action  necessary  on  the  part  of  the 
directors.  Elliott  v.  Sibley,  101  Ala.  344, 
13  So.  500. 

It  may  be  that,  to  authorize  a  suit  for 
an  unpaid  subscription  for  stock,  there 
should  be  some  action  on  the  part  of  the 
directors,  as  was  declared  in  Moses  t\ 
Tompkins,  84  Ala.  613,  4  So.  763,  though 
this  would  depend  somewhat  upon  the 
character  of  the  subscription,  and  the 
charter  or  by-laws  of  the  corporation. 
Chapters  7,  8,  Cook,  Stock,  Stockh.  & 
Corp.  Law.  But  these  principles  have 
no  application  where  the  corporation  is 
proceeding  to  collect  a  past-due  debt, 
fixed  by  contract  between  the  parties, 
and     for    which    the     other    stockholders 


are  in  no  way  liable.  On  such  an  in- 
debtedness, the  debtor,  although  a  stock- 
holder, is  treated  as  a  stranger.  Elliott 
V.  Sibley,    101  Ala.  344,    13  So.  500,    581. 

Necessary  Averments  in  BilL — In  a 
bill  to  enjoin  a  corporation  from  sell- 
ing stock  belonging  to  complainant  to 
pay  an  alleged  indebtedness  of  com- 
plainant to  the  corporation,  averments 
that  on  a  settlement  of  accounts  there 
would  be  found  a  balance  due  complain- 
ant, without  any  allegation  as  to  the  in- 
solvency of  the  corporation,  or  other 
facts  to  justify  the  interposition  of  a 
court  of  equity,  are  insufficient.  Elliott 
V,   Sibley,   101   Ala.  344,   13   So.   500. 

Description  of  Debt  and  Averment  of 
Necessity  of  Sale.— A  bill  to  enforce  a 
lien  on  stock  for  debts  of  a  stockholder, 
conferred  by  Code  1907,  §  3476,  should 
particularly  describe  the  debt  or  liability 
secured  by  the  lien,  and  should  aver  that 
it  was  necessary,  for  the  payment  of 
such  debt  or  satisfaction  of  such  liability, 
to  sell  the  shares  of  stock  on  which  the 
complainant  held  the  lien,  and  also  a 
personal  demand  of  payment  or  satis- 
faction before  foreclosure  proceedings. 
Wynn  r.  Tallapoosa  County  Bank,  53 
So.   228,    168   Ala.   469. 

Injunction  to  Prevent  Sale — Parties. — 
Where  a  bill  is  filed  to  enjoin  the  sale 
of  stock  of  a  shareholder  to  satisfy  an 
indebtedness  due  the  corporation,  on  the 
ground  that  the  debt  is  not  due,  or  has 
been  paid,  or  that  the  corporation  is 
indebted  to  complainant  to  a  greater 
amount,  and  the  bill  prays  for  a  state- 
ment of  account,  the  corporation  is  an 
indispensable  party.  Elliott  v,  Sibley,  101 
Ala.  344,  13  So.  500. 

V.     MEMBERS     AND     STOCKHOLD- 
ERS. 

(A)    RIGHTS   AND   LIABILITIES   AS 
TO   CORPORATIONS. 

See  post,  "Priorities  of  Claims,"  §  303; 
"Appointment   of   Receiver,"   §  336. 

§  93.   Who  Are  Members  or  Stockhold- 
ers. 

One  can  not  by  wrongful,  legally 
fraudulent  conduct  of  another  be  de- 
prived of  his  status  as  stockholder,  with 
right    to  sue    on  behalf    of  the    corpora- 
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tion.  Empire  Realty  Co.  v,  Harton 
(Ala.),    57    So.    763. 

Subscription  Taken  in  Name  of  An- 
other.— A  subscription  of  stock  by  a 
father  in  the  name  of  his  daughter  does 
not  of  itself  make  the  daughter  a  stock- 
holder, where  the  subscription  was  paid 
by  third  persons,  to  whom  the  stock  was 
issued,  under  an  agreement  with  the 
father.  Butler  v.  Merchants'  Ins.  Co., 
14  Ala.  777. 

Personal  Representatives. — Under  a 
provision  in  the  charter  of  a  corpora- 
tion that  on  the  death  of  a  stockholder 
his  heirs  or  legal  representatives  might 
continue  the  relation,  the  right  to  con- 
tinue the  membership  was  in  the  heirs 
or  devisees,  and  not  in  the  personal  rep- 
resentative. Montgomery  Mut.  Building 
&  Loan   Ass'n  v.   Robinson,   69  Ala.  413. 

§  94.  Evidence  of  Membership. 

In  an  action  for  an  assessment  decreed 
against  the  stockholders  of  an  insolvent 
corporation,  the  books  of  the  corpora- 
tion are  prima  facie  evidence  of  the  fact 
of  the  subscription  of  those  thereon 
appearing  as  stockholders,  particularly 
when  the  genuineness  of  the  subscrip- 
tion is  not  denied  by  plea,  and  defend- 
ant has  paid  one  assessment  under  said 
decree.  Lehman  v.  Glenn,  87  Ala.  618, 
6  So.  44. 

The  subscription  books  of  a  corpora- 
tion are  prima  facie  evidence  of  the 
fact  of  the  subscription  of  those  appear- 
ing thereon  as  stockholders.  Semple  v. 
Glenn,  91  Ala.  245,  9  So.  265,  reversing 
6  So.  46. 

§  95.  Withdrawal. 

See  ante,  "Withdrawal  of  Cancella- 
tion," §   49. 

§  96.  Expulsion,  Suspension,  or  Exclu- 
«on. 
Power  to  Expel. — The  power  to  dis- 
franchise a  member,  or  to  remove  an  of- 
ficer generally  resides  in  the  body  of 
every  corporate  society,  is  judicial  in  its 
nature,  and  must  be  exercised  by  a  vote 
of  the  society,  expressing  the  corporate 
will;  and,  ordinarily,  the  records  or  min- 
utes of  the  body  must  show  that  the 
requisite  steps  were  taken  in  compliance 
with  the  charter  and  by-laws  of  the  cor- 
poration,   after  reasonable    notice  to  the  | 


party  charged,  either  express  or  implied. 
Medical,  etc.,  Sbc.  v.  Weatherly,  75  Ala. 
248. 

Causes  for  Expulsion. — The  constitu- 
tion of  a  voluntary  medical  society  pro- 
vided that,  if  the  annual  dues  were  not 
paid  by  a  certain  time,  "the  defaulter 
shall  forfeit  *  his  membership,  ♦  ♦  ♦ 
and  of  this  he  shall  be  duly  notified  by 
the  secretary,"  and  that  notice  of  the  re- 
quirement .should  be  served  each  year, 
and  that  on  reading  the  foil  of  members 
any  such  defaulter  "shall  be  immediately 
stricken  from  the  roll."  Held,  that  the 
nonpayment  of  the  dues  at  the  specified 
time  was  not  ipso  facto  a  forfeiture  of 
membership,  but  only  ground  of  forfei- 
ture in  the  nature  of  a  judgment  nisi  to 
be  made  final  by  a  vote  of  the  society. 
Medical,  etc.,  Soc.  v.  Weatherly,  75  Ala. 
248,  cited  in  note  in  49  L.  R.  A.  355,  359, 
366,  367,  368. 

While  it  may  be  competent  for  a  mem- 
ber of  a  voluntary  association,  incorpo- 
rated in  this  state,  to  bind  himself  by 
agreement  to  forfeit  his  membership 
upon  a  specified  condition,  and  such 
forfeiture,  may  be  made  to  take  effect 
at  a  time  fixed,  without  special  or  per- 
sonal notice  to  him,  a  construction  lead- 
ing to  such  a  result  will  not  ordinarity 
be  adopted  by  the  courts,  unless  the  in- 
tention to  waive  notice  may  be  inferred 
from  uniform  custom  in  the  particular 
business,  or  is  clearly  expressed  in  the 
most  unambiguous  and  explicit  language. 
Medical,  etc.,  Soc.  v,  Weatherly,  75  Ala.  24S. 

Mode  and  Proceedings  for  Expulsion. 
— Where  the  constitution  of  an  incorpo- 
rated society  described  the  order  of  busi- 
ness for  regular  meetings,  at  one  of 
which  was  to  be  the  revision  of  the  roll 
of  members,  and  for  called,  meetings  at 
which  no  business  was  provided  for,  and 
also  provided  for  the  suspension  of  the 
order  of  business  at  any  time  by  vote  of 
a  majority  present,  except  that  at  no 
meeting  should  business  be  introduced 
not  properly  belonging  to  it,  and  for 
which  special  provision  was  made,  a 
member  could  not  be  expelled  at  a  called 
meeting  unless  at  the  regular  meeting  for 
the  revision  of  the  roll  the  order  of  busi- 
ness had  been  suspended  and  adjourned 
to  such  called  meeting.  Weatherly  v. 
Medical  &  Surgical  Soc,  76  Ala.  567. 
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Mandanuis  to  Restore  Membership  Im- 
properly  Forfeited. — "We  can  entertain 
no  doubt  of  the  jurisdiction  of  the  courts 
of  this  state  to  interfere,  in  all  proper 
cases,  by  mandamus,  as  an  appropriate 
remedy  for  the  wrongful  disfranchise- 
ment or  motion  of  a  corporator,  and 
to  restore  him  to  the  enjoyment  of  a 
franchise  of  which  he  has  been  illegally 
deprived."  Medical,  etc.,  Soc.  v.  Weath- 
erly,  75  Ala.  248,  252. 

The  just  reason  is  that  a  corporate 
franchise  is  property,  incorporeal,  it  is 
true,  but  deemed  none  the  less  valuable 
in  the  eye  of  the  law.  Each  individual 
member,  is  said  in  such  cases  to  be  the 
owner  of  the  franchise,  and  his  privilege 
of  membership,  is,  therefore,  properly 
subject  to  the  protection  of  the  courts 
as  valuable,  although  it  may  have  no 
actual  market  value.  Medical,  etc.,  Soc. 
V,   Weatherly,   75   Ala.   248,   253. 

Declaring  a  member  to  have  forfeited 
his  membership  at  a  meeting  other  than 
the  one  specially  designated  by  the  con- 
stitution for  the  purpose,  and  of  which 
he  had  no  notice,  is  ground  for  a  man- 
damus to  compel  his  restoration.  Med- 
ical &  Surgical  Soc.  v,  Weatherly,  75  Ala. 
2^8. 

§  97.  Nature  of  Relation. 

"The  ownership  of  stock  in  a  corpora- 
tion is  the  right  to  participate  in  the  im- 
munities and  benefits  of  the  corporation, 
to  vote  in  the  choice  of  its  officers  and 
in  the  management  of  its  concerns,  to 
share  in  its  dividends  and  profits,  and  to 
receive  an  aliquot  part  of  the  proceeds 
of  the  capital  on  the  winding  up  and 
termination  of  the  active  existence  and 
operations  of  the  corporation.  Hall  v. 
Henderson,  126  Ala.  449,  28  So.  531,  61 
L.  R.  A.  621."  Marbury  Lumber  Co.  v. 
Hunter,    169  Ala.   503,    53   So.   1028,   1029. 

"The  relation  of  the  stockholders  of  a 
corporation  to  the  corporate  body  is,  in 
many  respects,  the  same  as  that  of  ces- 
tuis  que  trustent  and  trustee.  The  cor- 
poration holds  the  legal  title  to  the  prop- 
erty, and,  through  its  directors,  has  the 
absolute  right  of  disposition  and  man- 
agement in  bona  fide  proceedings  for  the 
purposes  for  which  the  corporation  was 
formed;  but,  subject  to  this,  the  stock- 
holders   have    a    joint    equitable    interest 


in  the  property  and  effects,  and  have  a 
right  at  any  time  to  have  protection  in 
the  courts  from  abuse  of  corporate 
power.  First  Nat.  Bank  v,  Winchester, 
119  Ala.  168,  24  So.  361."  McKleroy  v, 
Gadsden  Land,  etc.,  Co.,  126  Ala.  184,  28 
So.   660,   661. 

"Shareholders  in  an  existent  corpt>ra- 
tion  are  not  tenants  in  common  of  the 
corporate  property."  Harton  v.  John- 
ston,   166   Ala.   317,   51    So.   992,   993. 

A  stockholder  of  an  existent  corpora- 
tion can  not  enforce  individual  benefits 
that  may  or  will  accrue  to  him  in  virtue 
of  'his  interest  in  the  corporation.  Pri- 
marily, the  corporation  itself  must  as- 
sert and  vindicate  its  own  rights.  If,  for 
any  of  the  reasons  the  law  recognizes, 
corporate  interest  is  being  sacrificed, 
either  from  failure  to  act  or  because 
of  the  adverse  attitude  of  the  control- 
ling body  to  the  corporate  welfare, 
thereby  entailing  injury  on  the  corpo- 
ration, .  the  stockholder  may  implead  for 
the  corporation,  not  in  assertion  of  the 
ultimate  individual  right  that  the  indi- 
vidual shareholder  may  have.  For  a 
wrong  to  the  corporation,  in  respect  to 
its  rights  or  properties,  the  cause  of  ac- 
tion is  that  of  the  corporation,  not  that 
of  the  shareholder.  Montgomery  Tract. 
Co.  V.  Harmon,  140  Ala.  505,  37  So.  371; 
Jefferson  County  Sav.  Bank  v,  Francis, 
115  Ala.  317,  23  So.  48;  Harton  v,  John- 
ston,  166   Ala.   317,   51   So.   992,   993. 

§  98.  Services  to  Corporation. 

A  stockholder  who  acts  as  the  agent 
and  active  trustee  of  a  company  is  enti- 
tled to  reasonable  compensation  for  'his 
personal  services  while  regulating  the 
business  of  the  corporation.  Spence  ir. 
Whitaker,   3   Port.   297. 

§   99.   Management   of  Corporate   Affairs 
in  General 

A  corporation  was  organized  in  boom 
times  with  the  purpose  of  building  a  town 
on  a  tract  of  land  owned  by  it;  the  land 
to  be  divided  into  lots  and  sold,  and  in- 
dustrial enterprises  to  be  located  thereon, 
etc.  Conservatism  in  financial  matters 
having  returned,  it  was  left  with  the 
land,  worth  $15,000  or  $20,000,  and  with- 
out other  assets.  It  had  no  creditors, 
and  its  stockholders  abandoned  it.  Many 
of  the  latter  were  nonresidents,  and  the 
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resident  ones  declined  or  failed  to  attend 
the  meetings.  Its  expenses  for  taxes, 
licenses,  etc.,  amounted  to  $600  or  $700 
annually,  and  its  annual  income  was  only 
$50,  so  that  each  year  a  portion  of  the 
land  was  sold  by  public  authorities  to 
meet  the  charges.  Held,  that  minority 
stockholders  had  a  right  to  have  the  as- 
sets distributed,  which  could  be  done  un- 
der the  direction  of  the  court  by  the 
corporation's  agents.  Noble  v.  Gadsden 
Land  &  Improvement  Co.,  31  So.  856,  133 
Ala.  250. 

Rights  of  Minority  to  Prevent  Sale  or 
Gift  of  Property. — "A  solvent,  'going' 
corporation  can  not,  against  the  objec- 
tion of  even  a  single  stockholder,  sell  its 
entire  property,  and  thereby  denude  it- 
self of  the  "means  and  power  of  carrying 
out  the  purposes  for  which  it  was  organ- 
ized; a  fortiori,  that  it  may  not  make  a 
donation  of  its  property.  Elyton  Land 
Co.  V.  Dowdell,  113  Ala.  177,  20  So.  981; 
Morris  v.  Elyton  Land  Co.,  125  Ala.  263, 
28  So.  513."  Tillis  V.  Brown.  154  Ala. 
403,  45  So.  589,  cited  in  note  in  35  L.  R. 
A.,  N.  S.,  396. 

§  100.  Inspection  of  Corporate  Books  and 
Records. 

§  100  (1)  Right  to  Inspection. 

"The  common-law  right  of  a  stock- 
holder in  a  private  corporation  to  exam- 
ine the  books  of  the  company  has  been 
materially  enlarged  and  extended  by  our 
statute.  Code  1896,  §  1274.  In  Foster  v. 
White.  86  Ala.  467,  6  So.  88,  45  L.  R.  A. 
|447,  this  statute  received  consideration 
by  this  court,  and  it  was  there  held  that 
the  statute  secures  to  the  stockholder 
the  general  right  to  examine  the  books 
at  any  and  all  reasonable  times."  Cobb 
V.  Lagarde,  129  Ala.  488,  30  So.  326,  328. 

Inspection  by  Attorney  in  Fact. — Such 
right  may  be  exercised  by  the  attorney 
in  fact  of  the  stockholder.  Foster  v. 
White,  86  Ala.  467,  6  So.  88. 

Giving  Reason  for  Inspection  as  Con- 
dition Precedent.— Under  Code  1886,  § 
1677,  providing  that  stockholders  of  pri- 
vate corporations  shall  have  the  right  to 
inspect  the  books  and  records  of  the  cor- 
poration at  reasonable  times,  it  is  not 
necessary  for  the  stockholder,  in  order 
to   exercise   the   right,   to  show   any  rea- 


son making  such  examination  necessary. 
Foster  v.  White,  86  Ala.  467,  6  So.  88. 

That  the  petitioners*  purpose  in  want- 
ing to  inspect  the  books  was  an  improper 
one,  is  defensive  matter,  and  the  burden 
is  on  the  defendant  to  show  it.  Cobb  v, 
Lagarde,  129  Ala.  488,  30  So.  326,  328, 
cited  in  note  in  20  L.  R.  A.,  N.  S.,  190, 
192. 

National  Banks.— Code  Ala.  1886,  § 
1677,  which  provides  that  stockholders 
of  all  private  corporations  have  the  right 
of  access  to,  and  inspection  and  exami- 
nation of,  the  books,  records,  'and  papers 
of  the  corporation,  at  all  reasonable  and 
proper  times,  applies  to  national  banks 
located  within  the  state;  and  mandamus 
will  lie  against  the  officer  having  custody 
of  the  books  to  enforce  the  right.  Win- 
ter V,  Baldwin,  89  Ala.  483,  7  So.  734. 

The  rights  of  stockholders  conferred  by 
the  above  statute  are  not  curtailed  by, 
nor  is  the  statute  in  conflict  with.  Rev. 
St.  U.  S.,  §§  5240,  5241,  which  provide 
that  national  banks  are  subject  to  exami- 
nation by  an  officer  appointed  by  the 
comptroller  of  the  treasury  for  that  pur- 
pose, and  that  they  shall  not  be  subject 
to  visitorial  powers  other  than  those  au- 
thorized by  congress,  or  vested  in  the 
courts  of  justice.  Winter  v.  Baldwin,  89 
Ala.  483,  7  So.  734,  cited  in  note  in  45 
L.  R.  A.  456,  469. 

As  to  the  right  of  a  stockholder  in  a 
national  bank  to  inspect  the  books,  see 
the   title    BANKS    AND    BANKING. 

§  100  (2)  Refusal  to  Allow  Inspection. 
Indefinite  Delay  Equivalent  to  Refusal. 

— The  right  of  a  stockholder  in  a  pri- 
vate corporation  to  examine  and  inspect 
its  books,  records,  and  papers  is  a  pres- 
ent right  when  a  demand  is  made  at  a 
reasonable  time,  and  an  indefinite  delay 
in  according  this  right  is  equivalent  to  a 
denial  of  it.  Cobb  v,  Lagarde^  30  So.  826, 
129  Ala.  488. 

Grounds  —  Unfriendly  Relation  of 
Stockholder  to  Officers.— The  facts  that 
the  stockholder  who  demands  an  inspec- 
tion of  the  books  and  records  of  a  pri- 
vate corporation  bears  an  unfriendly  re- 
lation with  the  officers  of  said  company, 
and  owns  stock  in  a  rival  corporation, 
do  not  constitute  sufficient  grounds  for  a 
denial   of   the   right   of  such   stockholder 
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to  inspect  and  examine  the  books  of  said 
company.  Cobb  v.  Lagarde,  30  So.  326, 
129   Ala.   488. 

Holding  Stock  in  Rival  Corporation. — 
The  fact  that  a  stockholder  in  a  private 
corporation  who  demands  an  inspection 
and  examination  of  the  books  of  said 
corporation  is  a  stockholder  in  a  rival 
company,  and  he  may,  by  such  exami- 
nation, gain  some  advantage,  does  not 
necessarily  show  an  improper  motive  in 
making  such  demand,  and  will  not,  in 
the  absence  of  other  proof,  deprive  him 
of  his  right  of  inspection.  Cobb  v.  La- 
garde,    30    So.    326,    129    Ala.    488. 

§.100  (3)   Enforcement  of  Right  of  In- 
spection  by  Courts. 

When  the  right  to  inspect  the  books 
of  a  corporation  is  refused,  a  stockholder, 
is  entitled  to  mandamus  on  averments 
that  he  is  a  stockholder,  that  he  made  the 
demand  at  a  reasonable  time,  and  that  it 
was  denied  him.  Foster  v.  White,  86  Ala. 
467,  6  So.  88;  Cobb  v.  Lagarde,  129  Ala. 
488,  30  So.  326. 

A  bill  was  filed  by  stockholders  of  a 
■  corporation,  asking  an  accounting  for 
profits  and  a  discovery  as  to  matters 
which  would  appear  from  the  corporation 
books  and  papers.  The  bill  did  not 
charge  that  the  books  and  papers  failed 
to  fully  and  truly  show  such  matters,  that 
plaintiffs  were  denied  access  to  them, 
nor  that  the  legal  remedy  by  mandamus 
was  inadequate  to  enforce  the  right  of  the 
stockholders  to  examine  them.  Held 
that,  so  far  as  the  bill  depended  on  the 
demand  for  discovery,  it  was  without 
equity.  Wolf  v.  Underwood,  96  Ala.  329, 
11  So.  344,  cited  in  note  in  45  L.  R.  A. 
458. 
§  101.  Engaging  in  Competing  Business. 

Where  one  corporation  acquires  a  ma- 
jority of  the  stock  of  another  corpora- 
tion, and  the  two  have  substantially  the 
same  field  of  operation,  so  that  the  prof- 
its of  one  may  be  enhanced  by  a  diminu- 
tion of  those  of  the  other,  or  where 
there  is  a  conflict  of  interest  between 
the  two  in  the  matter  of  expenditures, 
or  in  the  division  of  earnings,  the  corpo- 
ration owning  the  majority  of  stock,  its 
agents  and  employees,  and  all  other  per- 
sons acting   in    its    interest,   may   be   en- 


joined from  voting  its  stock  in  the  elec- 
tion of  officers  of  the  rival  corporation, 
or  from  exercising  the  power  a  majority 
of  stock  confers  in  controlling  and  gov- 
erning suoh  corporation.  Memphis  & 
C;  R.  Co.  V.  Woods,  88  Ala.  630,  7  So. 
108,  7  L.  R.  A.  605,  cited  in  note  in  29  L. 
R.  A.  849,  33  L.  R.  A.  793;  George  v. 
Central  R.,  etc.,  Co.,  101  Ala.  607,  14  So. 
752. 

Conditions  Precedent. — In  order  to  en- 
able a  stockholder  to  sue  to  restrain  the 
control  of  the  corporation  by  a  rival  cor- 
poration, which  has  acquired  a  majority 
of  the  stock  and  controls  the  governing 
bodies  of  the  corporation,  the  stock- 
holder need  not  first  demand  of  the  gov- 
erning body  that  it  bring  the  suit,  as  in 
such  case  this  would  be  fruitle'ss.  George 
■v.  Central  Railroad  &  Banking  Co.  of 
Georgia,  101  Ala.  607,  14  So.  752. 

Right  Unaffected  by  Receivership  of 
Plaintiff  Company. — The  right  of  minor- 
ity stockholders  in  a  corporation  to  en- 
join another  corporation  organized  for 
a  similar  purpose,  in  a  similar  field,  from 
voting  on  a  controlling  majority  of  stock 
in  plaintiff  company  which  it  had  ac- 
quired, is  not  affected  by  the  fact  that 
plaintiff  company  is  in  the  hands  of  a 
receiver.  George  v.  Central  Railroad  & 
Banking  Co.  of  Georgia,  101  Ala.  607.  14 
So.  752. 

Estoppel. — The  fact  that  a  corporation, 
owning  the  majority  of  the  stock  in  an- 
other corporation  doing  the  same  busi- 
ness in  a  similar  field,  had  illegally  ex- 
ercised control  of  the  latter  for  six  years, 
without  objection  by  the  minority  stock- 
holders, does  not  debar  them  from  re- 
straining such  control  in  the  future. 
George  v.  Central  Railroad  &  Banking 
Co.,  101  Ala.  607,  14  So.  752. 

§  102.  Dealings  with  Corporation. 

A  stockholder  in  a  bank  may  sell,  or 
convey  slaves  by  mortgage  to  the  bank, 
in  payment  of  a  debt  he  owes  the  bank. 
Governor   v.    Baker,    14   Ala.   652. 

§   103.   Actions    between    Members    and 
Corporation. 

See  ante,  "Ordinary  Stock,"  §  85;  "Ac- 
tions by  or  against  Consolidated  Corpo- 
ration,"   §    315;    post,    "Pleading,"    §    363. 
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§  103  (1)  Right  of  Member  or  Stock- 
holder to  Sue  Corporation  in  Gen- 
eral. 

Minority  stockholders,  who  can  not, 
through  the  directors  or  stockholders, 
obtain  redress  for  the  voting  of  excessive 
salaries  to  officers,  are  entitled  to  relief 
in  equity.  Decatur  Mineral  &  Land  Co. 
V,  Palm,  21  So.  315,  113  Ala.  531. 

A  company  agreed  with  one  of  its 
stockholders,  who  was  appointed  its  gen- 
eral agent  and  superintendent,  in  the 
event  of  his  removal  from  office  to  pay 
him  the  value  of  his  interest  as  stock- 
holder, to  be  ascertained  by  reference  to 
two  arbitrators,  one  to  be  selected  by 
each  party,  with  authority  to  them  to 
select  an  umpire.  Held,  that  such  stock- 
holder can  not  go  into  equity  for  the  as- 
certainment and  recovery  of  the  value  of 
his  interest  without  averring  a  full  com- 
pliance on  his  part  with  the  stipulations 
of  the  agreement,  or  a  sufficient  excuse 
for  his  failure  to  comply.  Watkins  v. 
Tuskaloosa  &  N.  Mfg.   Co.,  33  Ala.   518. 

To  Enjoin  Discretionary  Powers  of 
Corporation. — Where  the  question  of 
corporate  management  is  one  of  discre- 
tion or  of  doubtful  event  in  the  under- 
taking in  which  the  corporation  has  em- 
barked, minority  stockholders  may  not 
resort  to  equity,  but  their  only  remedy 
is  to  sell  their  stock.  Sullivan  v.  Central 
Land   Co.,   173   Ala.   426,   55   So.   612. 

§  108  (a)  Demand  before  Action. 

See  post,  "Conditions  Precedent,  Pur- 
suing Other  Remedies,  and  Demand," 
§  169   (1). 

Before  a  stockholder  can  maintain  a 
suit  in  his  own  name  against  a  corpora- 
tion of  which  he  is  a  member  to  redress 
alleged  corporate  wrongs,  he  must  show 
to  the  satisfaction  of  the  court  that  he 
has  done  all  in  his  power  to  obtain,  within 
the  corporation  itself,  the  redress  of  the 
wrongs  complained  of;  that  he  had  made 
an  honest  effort  to  get  the  governing 
body  of  the  corporation  to  remedy  the 
wrong;  and,  failing  with  them,  he  then 
applied  to  the  stockholders  as  a  body  to 
take  action  towards  redressing  the  griev- 
ances complained  of.  Steiner  i/.  Parsons, 
103  Ala.  215,  13  So.  771;  Tuscaloosa  Mfg. 
Co.  V.  Cox,  68  Ala.  71;  Nathan  v.  Tomp- 


kins, 82  Ala.  437,  2  So.  747;  Roman  v. 
Woolfolk,  98  Ala.  219,  13  So.  212;  Mer- 
chants', etc..  Line  v,  Waganer,  71  Ala. 
581;  Louisville,  etc.,  R.  Co.  v,  Neal,  128 
Ala.  149,  29  So.  866,  867;  Bridgeport  De- 
velopment Co.  V.  Tritsch,  110  Ala.  274, 
20  So.  16,  Decatur  Mineral,  etc^  Co.  v. 
Palm,  113  Ala.  531,  21  So.  315;  Johnson 
V.  National  Bldg.,  etc.,  Ass*n,  125  Ala. 
465,  28  So.  2,  6. 

Unauthorized  Issuance  of  Stock. — ^A 
stockholder  can  not  maintain  a  suit 
against  the  corporation  attacking  the  is- 
suance of  certain  stock  as  being  in  ex- 
cess of  corporate  authority  until  he  has 
done  all  in  his  power  within  the  corpo- 
ration to  redress  the  wrong  complained 
of.  Johnson  v.  National  Building  &  Loan 
Ass'n,  28  So.  2,  125  Ala.  465. 

Kecessary  Averment  in  BilL — A  bill  by 
stockholders  against  a  corporation  and 
the  directors  for  mismanagement  should 
show  that  plaintiffs  have  endeavored  to 
secure  their  rights  through  the  -meetings 
of  the  corporation,  and  that  they  have 
solicited  the  use  of  its  name  to  bring 
•>uit  against  the  offending  directors. 
Merchants*  &  Planters*  Line  v,  Waganer, 
71  Ala.  581. 

§  103  (3)   Pleading. 

Where  a  bill  is  filed  by  a  stockholder 
of  a  corporation  to  have  redressed  al- 
leged corporate  wrongs,  without  having 
made  a  request  of  the  managing  body  of 
the  defendant  corporation  to  have  cor- 
rected the  grievances  complained  of,  the 
complainant  must  aver  in  his  bill  the 
facts  constituting  his  excuse  for  not  mak- 
ing such  request  with  particularity  and 
definiteness;  and  the  averment  of*  con- 
clusiors  will  not  suffice,  but  the  facts 
ufMDn  which  these  conclusions  are  based 
must  be  averred.  Louisville  &  N.  R.  Co. 
V,  Neal,  29  So.  865,  128  Ala.  149. 

§  104.  Actions  between  Members  of  Same 
Corporation. 

In  a  suit  to  enjoin  persons  from  exer- 
cising any  rights  by  virtue  of  transfers 
of  corporate  stock  to  them,  and  to  re- 
quire a  return  of  the  stock  to  the  treas- 
ury of  the  corporation,  the  corporation 
is  a  proper  party.  Dacovich  v,  Canizas, 
44  So.  473,  152  Ala.  287. 

A  bill  by  a  minority  stockholder  of  a 
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corporation,  against  the  majority  holder, 
another  company,  and  the  person  who 
induced  the  complainant  and  others  to 
build  the  plant  and  organize  -the  corpo- 
ration, alleged  that  the  defendant  com- 
pany, which  received  its  stock  in  pay- 
ment for  useless  machinery  sold  the  cor- 
poration, had  called  a  meeting  for  the 
avowed  purpose  of  assuming  control  and 
issuing  bonds  to  itself,  and  prayed  an  in- 
junction to  restrain  the  defendant  com- 
pany from  voting  its  stock,  and  that  the 
stock  be  canceled.  Held,  that  it  was 
multifarious,  as  it  showed  no  combina- 
tion between  the  defendants,  and  no  con- 
nection between  the  wrongs  charged 
against  them,  and  because  no  common 
relief  was  prayed  against  them,  and  be- 
cause the  corporation  itself  was  the 
proper  party  plaintiff  for  the  wrong  im- 
puted to  the  individual  defendants. 
American,  etc.,  Constr.  Co.  v,  Linn,  93 
Ala.  610,  7  So.  191. 

The  allegations  as  to  the  defects  in 
the  machinery,  and  the  deficiency  in  its 
stipulated  producing  capacity,  furnish  no 
grounds  for  equitable  relief.  American, 
etc.,  Constr.  Co.  v.  Linn,  93  Ala.  610,  7 
So.  191. 

(B)    MEETINGS. 

See  post,  "Officers  and  Agents,"  VI, 
(A);  "Proceedings  for  Voluntary  Disso- 
lution," §  329. 

§  105.  Calling  and  Notice. 

The  statute  provides  that,  in  calling 
a  stockholders'  meeting  to  consider  mak- 
ing a  change  in  the  charter,  the  "board 
of  directors  shall  pass  a  resolution  de- 
claring that  such  change  or  alteration  or 
extension  is  desirable"  and  call  a  meet- 
ing. Held,  that  a  resolution  which  did 
not  declare  that  such  change  was  desir- 
able, but  merely  provided  for  a  special 
meeting  of  the  stockholders  "to  be  held 
for  the  purpose  of  acting  upon  a  proposi- 
tion to  change  the  location  of  its  principal 
office  and  to  make  such  amendments  to 
its  charter  as  may  be  deemed  necessary," 
was  a  substantial  compliance  with  the 
statute,  inasmuch  as  the  board  of  direct- 
ors and  all  other  stockholders  were  pres- 
ent at  the  stockholders'  meeting,  and  a 
majority    of    the    board    there    voted    for 


the  resolution,  and  the  calling  of  the 
meeting  for  that  purpose  indicated  their 
approval.  Bernstein  v,  Kaplan,  43  So. 
581,  150  Ala.  222. 

§  106.  Organization  and  Coodoct. 

Where  the  by-laws  of  a  corporation 
require  it  to  hold  regular  meetings,  at 
each  of  which  a  particular  kind  of  busi- 
ness was  to  be  transacted,  the  corpora- 
tion could  not,  at  a  regular  meeting 
transact  any  business  not  specified  in  its 
by-laws  to  be  transacted  at  such  meet- 
ing, unless  at  the  regular  meeting  at 
which  such  business  was  required  to  be 
transacted  the  majority  of  the  members 
present  had  voted  to  postpone  such  busi- 
ness until  the  meeting  in  question. 
Weatherly  v.  Medical  &  Surgical  Soc,  76 
Ala.  567. 

§  107.  Right  to  Vote  in  QeneraL 

As  a  rule,  a  corporate  stockholder  may 
vote  as  he  pleases  as  long  as  it  is  not 
voted  to  oppress  or  defraud  minority 
stockholders.  South  &  N.  A.  R.  Co.  v. 
Gray,  49  So.  347,  160  Ala.  497;  Moses  r. 
Scott,   84   Ala.   608,   4    So.   742. 

"Of  course,  there  is  an  exception  to  the 
rule,  and  courts  will  restrain  the  holder 
of  a  majority  of  the  capital  stock  in  a 
company  from  voting  that  stock  for  the 
purpose  of  oppressing  or  defrauding  the 
minority  stockholders,  but  the  courts  will 
not  restrain  such  holder  of  a  majority  of 
the  stock  from  otherwise  exercising  his 
rights  as  a  stockholder."  South,  etc.,  R. 
Co.  V.  Gray,  160  Ala.  497,  49  So.  347,  850. 

Fictitious  Transfer  to  Acquire  Greater 
Voting  Power  than  Allowed. — ^A  provi- 
sion in  the  charter  of  a  corporation  that 
no  stockholder  shall  cast  "more  than 
one-fourth  of  all  the  votes  at  any  elec- 
tion of  directors"  means  one-fourth  of 
the  votes  the  shares  of  stock  author- 
ize to  be  cast,  and  this  restriction  can 
not  be  evaded  by  the  gratuitous  transfer 
by  the  stockholder  of  his  ^ock  to  others, 
in  order  that  they  might  vote  it  in  his 
interest.  Mack  v.  De  Bardeleben  C.  & 
I.  Co.,  90  Ala.  396,  8  So.  150,  9  L.  R-  A. 
650.  cited  in  note  in  15  L.  R.  A.  684. 

§  108.  Proxies  and  Voting  Trusts. 

Binding  Efifect  of  Representation  by 
Proxy. — A  stockliolder  in  an  incorporated 
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company,  who  is  represented  by  his 
proxy  at  a  stockholders*  meeting,  is 
chargeable  with  notice  of  all  facts  con- 
nected with  the  proceedings  of  the  meet- 
ing, which  were  known  to  his  proxy; 
and  he  can  not  set  up  his  want  of  notice, 
or  ignorance  of  those  facts,  as  a  ground 
for  equitable  relief  against  the  company. 
Thames  v.  Central  City  Ins.  Co.,  49  Ala. 
577. 

Where  the  charter  6f  a  railroad  com- 
pany provides  that  "each  share  entitles 
the  holder  thereof  to  one  vote,  which 
vote  may  be  given  by  said  stockholder 
in  person,  or  by  lawful  proxy,"  and  the 
appointment  is  without  limitation,  a  vote 
by  the  proxy  binds  the  stockholder, 
whether  exercised  in  his  interest  or  not, 
to  the  same  extent  as  if  the  vote  had 
been  cast  in  person.  Mobile  &  O.  R. 
Co.  V.  Nicholas,  98  Ala.  92,  12  So.  723, 
cited  in  note  in  29  L.  R.  A.  845. 

The  proceedings  of  an  incorporated 
company  being  accessible  to  all  its  mem- 
bers, a  stockholder  desiring  information 
as  to  the  proceedings  of  a  stockholders' 
meeting,  as  which  he  was  represented  by 
proxy,  may  procure  copies,  or  inspect  the 
records  of  the  company  in  person;  and 
if  he  neglects  these  means  of  obtaining 
information,  the  mere  failure  or  omission 
of  the  secretary,  in  communicating  to 
him  by  letter  the  resolutions  adopted,  to 
mclude  one  of  the  resolutions,  is  neither 
a  fraud,  nor  a  badge  of  fraud,  on  which 
he  can  found  a  claim  for  equitable  re- 
lief against  the  company.  Thames  v.  Cen- 
tral City  Ins.  Co.,  49  Ala.  577. 

Facts  Not  Constituting  Vote  by  Proxy. 
— Where  the  interests  of  two  stockholders 
in  a  corporation  are  represented  gen- 
erally by  its  president,  but  the  extent  of 
his  powers  as  to  such  stock  is  not  shown, 
the  fact  that,  in  meetings  of  the  share- 
holders for  the  adoption  of  an  amend- 
ment to  the  by-laws,  he  appears  to  have 
voted  his  individual  stock  only,  will  be 
taken  to  indicate  that  he  did  not  intend  to 
express  the  consent  of  those  stockholders 
to  the  adoption  of  such  amendment. 
Steiner  v,  Steiner  Land  &  Lumber  Co.,  26 
So.  494,   120  Ala.  128. 

Agreement  to  Secure  Control  of  Cor- 
poration.— It  is  not  unlawful  per  se  for 
a  number  of  persons,  by  previous  agree- 


ment, to  buy  stock  of  a  corporation  to  con- 
trol its  policy,  elect  its  officers,  etc.  Beit- 
man  V.  Stiner,  98  Ala.  241,  13  So.  87. 

Termination  of  Power. — An  agreement 
between  the  stockholders  of  a  railroad 
company,  its  creditors,  and  others,  pro- 
vided for  the  issue  of  secured  debentures 
to  the  creditors  in  lieu  of  their  original 
evidences  of  debt,  which  were  transferred 
to  a  trustee;  the  establishment  of  a  sink- 
ing fund  for  the  payment  of  the  de- 
bentures; and  under  a  trust  deed  with 
an  irrevocable  power  of  attorney,  the 
right  to  vote  the  stock  was  vested  in  the 
trustee  and  the  debenture  holders  until 
the  debentures  were  paid.  By  subsequent 
agreement  the  issue  of  general  mortgage 
bonds  for  the  benefit  of  the  company  was 
authorized,  and  it  was  provided  therein 
that  debentures  might  be  surrendered  to 
the  trustee,  and  bonds  be  issued  in  lieu 
thereof  "that  the  lien  of  the  debentures 
deposited  with  the  trustee  shall  be  main- 
tained for  the  security  and  benefit  of  the 
bonds  issued  under  said  new  mortgage; 
that  the  sinking  fund  under  the  debenture 
deed  of  trust  shall  be  continued  and  main- 
tained until  all  the  debentures  not  held 
by  the  sinking  fund  shall  be  deposited 
with  the  trustees  of  the  general  mort- 
gage," etc.  Held,  that  the  surrender  of 
the  debentures  in  exchange  for  bonds 
under  the  latter  agreement  did  not  ex- 
tinguish the  debentures  so  as  to  reinvest 
in  the  stockholders  the  voting  power  con- 
veyed for  the  benefit  of  the  debenture 
holders  under  the  first  agreement.  Mobile 
&  O.  R.  R.  Co.  V.  Nicholas,  98  Ala.  92, 
12  So.  723. 

The  conveyance  by  a  stockholder  of 
his  voting  power  to  a  trustee  under  an 
agreement  for  the  security  of  corporate 
creditors  does  not  constitute  the  stock- 
holder a  surety  of  the  corporation,  so 
that  a  modification  in  the  agreement  by 
the  trustee  will  reinvest  the  stockholder 
with  the  voting  power.  Mobile  &  O.  R. 
Co.  V.  Nicholas,  98  Ala.  92,  12  So.  723, 
cited  in  note  in  16  L.  R.  A.,  N.  S.,  1140. 

§  109.  Agreements  as  to  Voting. 

Certain  stockholders  agreed  to  place 
their  stock  for  three  years  in  the  hands 
of  trustees,  with  power  to  vote  the  same 
at  all  stockholders'  meetings,  during  such 
time,  the  stock  only  to  be  sold  subject  to 
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the  agreement;  and  they  further  agreed 
to  sell  to  one  another  in  preference  to  any 
third  person,  provided  they  could  obtain 
the  price  offered  for  it  by  outsiders.  Held, 
that  the  contract,  being  a  restraint  on 
the  alienation  of  property,  would  not  be 
enforced  in  equity.  Moses  v.  Scott,  84 
Ala.  608,  4  So.  742. 

"We  can  not  say  there  is  anything 
per  se  illegal  in  an  agreement  entered 
into  by  and  between  certain  stockholders 
in  a  joint  stock  company,  by  which  they 
promise  to  vote  together  as  a  unit,  in 
all  matters  pertaining  to  the  government 
of  the  corporation.  Each  member  has 
the  clear  right  to  cast  his  ballot  as  he 
pleases,  wisely  or  unwisely,  and  no  other 
stockholder  can  control  his  conduct,  or 
gainsay  his  discretion.  And  it  can  make 
no  difference  if  several  stockholders  uni- 
formly vote  together,  or  so  vote  in 
obedience  to  a  prior  agreement  that  they 
will  do  so.  The  vote  when  cast  is  but 
the  express  wish  of  the  stockholder,  or 
at  least,  must  be  so  regarded,  and  no  other 
stockholder  can  be  supposed  to  be  in- 
jured thereby.  To  hold  otherwise  would 
greatly  abridge  the  voter's  right  to  cast 
his  ballot  as  he  pleases."  Moses  v.  Scott, 
84  Ala.  608,  4  So.  742,  744,  cited  in  note 
in  16  L.  R.  A.,  N.  S.,  1146. 

§   110.  Judicial   Regulation  or  Review   of 
Proceedings. 

Where  a  bill  to  restrain  a  transporta- 
tion company  holding  a  majority  of  the 
stock  of  an  ice  company  from  voting 
thereon  alleged  that  the  interests  of  the 
two  companies  were  conflicting,  and  that 
the  transportation  company  was  attempt- 
ing to  use  the  works  of  plaintiff  to  re-ice 
cars  which  it  operated,  either  by  itself 
or  through  other  organizations  under  its 
control,  for  a  mere  nominal  price,  to  the 
detriment  of  plaintiff,  such  injunction  can 
not  be  granted,  since  its  issuance  would 
deprive  defendant  of  the  right  to  a  voice 
not  only  in  plaintiff  corporation,  but  in 
others  "under  its  control."  American 
Refrigerating  &  Construction  Co.  v,  Linn, 
93  Ala.   610,   7   So.   191. 

(C)  SUING  OR  DEFENDING  ON  BE- 
HALF OF  CORPORATION. 

See     post,     "Actions     between     Share- 


holders and   Officers   or  Agents,"   §    169; 

"Appeal  and  Error,"  §  286. 

§  111.  Right  to  Sue  or  Defend  in  GeneraL 

The  fact  that  there  has  been  deposited 
in  court  the  value  of  a  stockholder's  stock, 
who  did  not  assent  to  a  transfer  of  all 
the  corporate  assets  to  another  corpora- 
tion, did  not  deprive  him  of  his  right  to 
have  such  transfer  set  aside,  since  his 
suit,  though  brought  in  his  name,  was  in 
effect  by  the  corporation.  Morris  v,  Ely- 
ton   Land    Co.,    28   So.   513,    125   Ala.   263. 

A  minority  of  stockholders  will  not  be 
permitted  to  displace  corporate  authority 
and  control  by  substituting  therefor  the 
policy,  management,  and  control  of  the 
courts,  except  in  plain  cases  of  such 
fraud  and  maladministration  as  work 
manifest  oppression  and  wrong  to  them; 
and,  before  calling  on  the  court  to  take 
into  its  hands  the  management  of  corpo- 
rate affairs,  it  must  be  made  clearly  to 
appear,  not  only  that  such  oppression  and 
wrong  is  being  done,  but  that  every  rea- 
sonable effort  has  been  made  to  secure 
redress,  and  prevention  of  further  mis- 
chief, within  the  corporation  itself.  Ro- 
man V,  Woolfolk,  98  Ala.  219.  13  So.  212. 
§112.  Grounds  of  Action  or  Defense. 

Where  contracts  between  a  corporation 
and  third  persons  are  fraudulently  re- 
scinded, a  stockholder  may,  on  a  proper 
predicate  being  shown,  sue  in  behalf  of 
the  corporation  to  enforce  its  rights  in 
the  contracts.  Donald  v,  Manufatturers' 
Export  Co.,  38  So.  841,  142  Ala.  678. 

Complainant  alleged  that  some  time 
ago  he  was  a  stockholder  in  a  corpora- 
tion which  was  the  vendee  of  certain  land, 
and  whose  directors  permitted  the  vendor 
to  convey  it  to  C,  another  stockholder, 
who  mortgaged  it  to  defendant,  who  fore- 
closed the  mortgage,  and  prayed  that  de- 
fendant account  to  complainant  for  his 
interest  as  a  stockholder.  He  did  not  al- 
lege that  he  was  a  stockholder  when  the 
bill  was  filed,  or  that  the  equity  of  the 
corporation  in  the  land  was  of  any  value, 
or  that  C.  had  acquired  title  through 
fraud  or  without  consideration,  or  that 
defendant  knew  of  such  fraud,  or  that 
complainant  had  tried  to  induce  the  cor- 
poration to  obtain  redress,  or  that  the 
corporation  was  inert  or  dissolved.  Held, 
that  a  motion  to  dismiss  for  want  of  equity 
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should  be  sustained.  Jefferson  County 
Sav.  Bank  v.  Francis,  23  So.  48,  116  Ala. 
317. 

§  113.  Refusal  of  Corporatian  or  Officers 
to  Act 

See    post,    "Remedies    of    Creditors    in 
General,"  §  292. 
§  113  (1)  In  GeneraL 

"Primarily,  only  the  corporation  may 
seek  relief  from  or  redress  for  corporate 
wrongs.  This  rule  has,  however,  found 
exception  in  those  cases,  among  others 
perhaps,  where  the  corporation  actually 
or  virtually  refuses  to  institute  or  prose- 
cute such  a  suit,  or  where  the  wrong- 
doers themselves  would  be  in  control  of 
the  litigation  necessary  to  enforce  or 
protect  corporate  rights.  Montgomery 
Tract,  Co.  v.  Harmon,  140  Ala.  605,  37 
So.  371;  Tillis  v.  Brown,  154  Ala.  403,  45 
So.  589."  Ellis  V,  Vandergrift,  173  Ala. 
142,  55  So.  781. 

§  113  (2)  Necessity  of  Demanding  Action 
by  Corporation  or  Its  Officers. 

"An  individual  stockholder  of  a  cor- 
poration, as  a  general  rule,  can  not  bring 
a  suit  to  remedy  an  alleged  corporate 
wrong  without  having  first  applied  to  the 
directors  of  the  corporation  for  redress 
of  his  grievances.  Bell  v.  Montgomery 
Light  Co.,  103  Ala.  275,  15  So.  569;  Louis- 
ville, etc.,  R..  Co.  V.  Neal,  128  Ala.  149, 
29  So.  865."  Jasper  Land  Co.  v,  Wallis, 
123  Ala.  652,  26  So.  659;  Montgomery 
Tract.  Co.  v,  Harmon,  140  Ala.  505,  37 
So.  371,  376;  Crow  v.  Florence  Ice,  etc., 
Co.,  143  Ala.  641,  39  So.  401,  402. 

"A  stockholder  could  appeal  to  the 
courts  for  relief,  'where  the  board  of  di- 
rectors, or  a  majority  of  them,  are  acting 
for  their  own  interest,  in  a  manner  de- 
structive of  the  corporation  itself,  or  of 
the  rights  of  the  other  shareholders.* 
*  *  ♦  *In  addition  to  the  existence  of 
grievances  which  call  for  this  kind  of 
relief,  it  is  equally  important  that  before 
the  shareholder  is  permitted,  in  his  own 
name,  to  institute  and  conduct  a  litigation 
which  usually  belongs  to  the  corporation, 
he  should  show  to  the  satisfaction  of  the 
court  that  he  has  exhausted  all  the  means 
within  his  reach  to  obtain  within  the  cor- 
poration itself  the  redress  of  his  griev- 
ances,   or    action    in    conformity    to    his 


wishes.  He  must  make  an  earnest,  not 
a  simulated,  effort,  with  the  managing 
body  of  the  corporation,  to  induce  re- 
medial action  on  their  part,  and  this  must 
be  made  apparent  to  the  court.  If  time 
permits,  or  has  permitted,  he  must  show, 
if  he  fails  with  the  directors,  that  he  has 
made  an  honest  effort  to  obtain  action 
by  the  stockholders,  as  a  body,  in  the 
matter  of  which  he  complains;  and  he 
must  show  a  case,  if  this  is  not  done, 
where  it  could  not  be  done,  or  it  was 
not  reasonable  to  require  it.' "  Decatur 
Mineral,  etc.,  Co.  v.  Palm,  113  Ala.  531, 
21  So.  315,  317. 

"No  demand  or  request  of  the  cor- 
porate authorities  is  required  to  be  made, 
as  a  condition  to  suit  by  the  stockholder, 
where  it  can  be  inferred  with  reasonable 
certainty  that  it  would  be  refused,  actually 
or  virtually,  or  where,  being  the  wrong- 
doers, a  majority  of  the  governing  body 
would  control  the  litigation  so  requested 
or  demanded."  Ellis  v.  Vandergrift,  173 
Ala.  142,  55  So.  781,  784;  Steiner  v.  Par- 
sons, 103  Ala.  215,  13  So.  771,  774; 
Tuscaloosa  Mfg.  Co.  z/.  Cox,  68  Ala.  71. 

Sufficiency  of  Demand.— "In  addition 
to  the  existence  of  grievances  which  call 
for  this  kind  of  relief,  it  is  equally  im- 
portant that  before  the  shareholder  is 
permitted  in  his  own  name  to  institute 
and  conduct  a  litigation  which  usually 
belongs  to  the  corporation,  he  should 
show  to  the  satisfaction  of  the  court  that 
he  has  exhausted  all  the  means  within  his 
reach  to  obtain,  within  the  corporation 
itself,  the  redress  of  his  grievances,  or 
action  in  conformity  to  his  wishes.  He 
must  make  an  earnest,  not  simulated,  ef- 
fort with  the  managing  body  of  the  cor- 
poration to  induce  remedial  action  on 
their  part,  and  this  must  be  made  apparent 
to  the  court.  If  time  permits,  or  has 
permitted,  he  must  show,  if  he  fails  with 
the  directors,  that  he  has  made  an  honest 
effort  to  obtain  action  by  the  stockholders 
as  a  body  in  the  matter  of  which  he  com- 
plains; and  he  must  show  a  case,  if  this 
is  not  done,  where  it  could  not  be  done, 
or  it  was  not  reasonable  to  require  it.*' 
Tuscaloosa  Mfg.  Co.  v.  Cox,  68  Ala.  71; 
Nathan  z/.  Tompkins,  82  Ala.  437,  2  So. 
747;  Memphis,  etc.,  R.  Co.  v.  Wood,  88 
Ala.  630,  7  Sa  108;  Mack  v,  De  Bardela- 
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ben,  etc.,  Co.,  90  Ala.  396,  8  So.  150; 
2  Spel.  Priv.  Corp.,  §  623.  Steiner  i\  Par- 
sons, 103  Ala.  215,  13  So.  771,  774. 

§  113  (3)  Excuse  for  Failure  to  Seek  Re- 
dress Through  Corporation  or  Offi- 
cers. 

"In  the  case  of  Tuscaloosa  Mfg.  Co.  v. 
Cox,  68  Ala.  71,  we  used  this  language: 
*If  it  be  supposed  an  unwise  course  is  be- 
ing pursued,  or  that  the  interests  of  the 
corporation  are  suffering,  or  likely  to  suf- 
fer, through  the  inefficiency  or  faithless- 
ness of  an  official,  an  appeal  should  first 
be  made  to  the  directory  or  governing 
body  to  redress  the  grievance.  Failing 
there,  in  ordinary  cases  the  next  redress 
will  be  found  in  the  power  of  the  ballot, 
which  usually  comes  into  exercise  at 
short  intervals.  We  will  not  say  there 
may  not  be  cases  in  which  the  strong  re- 
straining arm  of  the  chancery  court  may 
be  invoked  in  the  first  insta.nce.  The 
whole  governing  force  may  become  cor- 
rupt, or  may  enter  into  a  combination, 
either  ultra  vires,  or  so  destructive  of  the 
policy  and  property  of  the  corporation, 
as  to  show  an  appeal  to  the  directory 
would  be  fruitless,  and  delay  extremely 
perilous.  It  should  be  a  strong  case, 
however,  to  justify  such  interferences.* " 
Merchants,  etc.,  Line  v.  Waganer,  71  Ala. 
581;  Decatur  Mineral,  etc.,  Co.  v.  Palm, 
113   Ala.   531,   21   So.  315,   317. 

A  stockholder  may  sue  in  equity  in  his 
own  name  and  enforce  the  rights  of  the 
corporation  without  first  requesting  its 
directors  to  sue,  when,  had  such  request 
been  made,  it  would  have  been  refused,  or, 
if  granted,  that  the  litigation  following 
would  necessarily  be  subject  to  the  con- 
trol of  the  persons  opposed  to  its  success. 
Montgomery  Traction  Co.  r.  Harmon,  37 
So.  371,  140  Ala.  505. 

At  a  meeting  of  the  stockholders  of  a 
corporation,  in  which  a  large  majority  of 
the  stock  was  represented,  defendants* 
proposition  to  take  over  the  entire  prop- 
erty of  the  corporation  was  formally  ac- 
cepted, and  the  directors  instructed  to 
carry  out  the  intent  of  the  proposition  by 
executing  a  deed  to  defendants.  There- 
after the  directors  passed  a  resolution  that 
the  deed  should  be  executed,  and  subse- 
quently it  was  executed,  leaving  the  cor- 
poration nothing  but  its  name.  Held,  that 
it  was  not  necessary  for  minority  stock- 


holders, before  bringing  suit  to  annul  the 
deed  and  have  the  property  restored  to 
the  corporation,  to  request  the  directors 
to  bring  such  a  suit,  since  it  could  not  be 
expected  that  the  directors,  who  with  the 
majority  stockholders  perpetrated  the 
wrong  against  the  corporation,  would  on 
request  sue  to  undo  the  proceedings.  Til- 
lis  V,  Brown,  45  So.  589,  154  Ala.  403,  cited 
in  note  in  16  L.  R.  A.,  N.  S.,  894;  Nathan 
V.  Tompkins,  82  Ala.  437,  2  So.  747;  Mont- 
gomery Tract.  Co.  v.  Harmon,  140  Ala. 
505,  37  So.  371;  Crow  v,  Florence  Ice,  etc., 
Co.,  143  Ala.  541,  39  So.  401. 

When  Directors  Are  Wrongdoers. — 
A  stockholder  may  sue  in  equity  in  his 
own  name  to  enforce  the  rights  of  the 
corporation  without  first  requesting  its 
directors  to  sue,  when  the  directors  are 
themselves  the  wrongdoers  or  the  parti- 
sans olf  the  wrongdoer,  so  that  they  are 
incapacitated  from  acting  as  the  mem- 
bers of  the  corporation  in  any  litigation 
which  may  be  instituted  for  the  correc- 
tion of  the  wrong  which  it  is  alleged  they 
have  committed  and  approved.  Mont- 
gomery Traction  Co.  v.  Harmon,  37  So. 
371,  140  Ala.  505. 

Election  of  Directors  by  Only  Three 
Stockholders. — The  mere  fact  that  three 
stockholders  elected  the  seven  directors 
does  not  warrant  the  presumption  that  the 
directors  would  refuse  to  discharge  their 
duties  to  the  corporation  ^nd  minority 
stockholders  when  requested.  Decatur 
Mineral  &  Land  Co.  r.  Palm,  21  So.  315, 
113  Ala.  531. 

Appeal  to  Stockholders  Unavailing.— 
The  mere  fact  that  an  appeal  to  the  stock- 
holders would  be  unavailing  does  not  ex- 
cuse minority  stockholders  from  appeal- 
ing to  the  board  of  directors  before  filing 
a  bill  for  equitable  relief.  Decatur  Min- 
eral &  Land  Co.  v.  Palm,  21  So.  315,  113 
Ala.  531. 

Illegal  Stock  Issue  Giving  Directors 
Control  of  Corporation. — ^A  bill  by  a 
stockholder  for  the  cancellation  of  a  cer- 
tificate of  stock,  because  fictitious,  al- 
leged that  after  the  entire  stock  had  been 
taken  a  specified  number  of  shares  were 
issued  without  consideration  to  a  third 
person,  who  executed  to  another  a 
power  of  attorney  authorizing  him  to 
vote  the  stock;  that,  though  no  transfer 
of  the  stock  was  made  on  the  books  of 
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the  corporation,  it  was  owned  by  a  di- 
rector; and  that  the  purpose  of  issuing  the 
stock  was  to  enable  the  directors  to  se- 
cure control  of  the  corporation.  Held 
to  show  the  futility  of  applying  to  the 
directors  in  possession  for  redress,  en- 
titling the  stockholder  to  sue  without  de- 
manding relief  from  them,  or  from  others 
claiming  to  be  directors,  but  who  were 
not  acting  as  such.  Crow  v.  Florence  Ice 
&  Coal  Co.,  39  So.  401,  143  Ala.  541. 

§  114.  Persons  Entitled  to  Sue  or  Defend. 
Stockholder    at    Time    Suit  Brought^ 

One  to  maintain  a  suit  in  behalf  of  a  cor- 
poration as  a  stockholder  therein  must  be 
such  a  stockholder  at  the  time.  Empire 
Realty  Co.  v,  Harton  (Ala.),  57  So.  763. 

If  a  stockholder  participates  in  a 
wrongful  or  fraudulent  contract,  or  si- 
lently acquiesces  until  the  contract  be- 
comes executed,  he  can  not  then  come 
into  a  court  of  equity  to  cancel  the  con- 
tract, and  more  especially  if  the  company 
or  himself  as  a  stockholder  has  reaped  a 
benefit  from  the  contract;  and  this  rule 
holds  good,  although  the  consideration  of 
the  contract  may  be  one  expressly  pro- 
hibited by  statute.  Parson  v,  Joseph,  92 
Ala.  403,  8  So.  788,  790. 

A  transferee  of  stock  is  not  necessarily 
disqualified  as  a  suitor  in  all  cases,  be- 
cause the  prior  holders  were  personally 
disqualified  by  reason  of  having  partici- 
pated in  or  sanctioned  the  unlawful  acts. 
If  the  transferee  purchased  the  shares  in 
good  faith,  and  without  notice  of  the  fact 
that  the  prior  holder  had  precluded  him- 
self from  suing,  he  would  have  as  just  a 
title  to  relief  as  if  he  had  purchased  from 
a  shareholder  who  was  under  no  disa- 
bility; but  if  the  purchaser  was  aware  that 
the  prior  holder  had  barred  his  right  to 
relief,  neither  justice  nor  public  policy 
would  require  that  the  transferee,  under 
these  circumstances,  should  be  accorded 
any  greater  rights  than  his  transferrer. 
Parson  v.  Joseph,  92  Ala.  403,  8  So.  788, 
789. 

The  same  rule  prevails  in  this  state  in 
favor  of  derivative  purchasers.  A  claim- 
ant who  was  a  bona  fide  purchaser,  with- 
out notice  of  a  fraud,  or  of  facts  which 
the  law  considers  sufficient  to  establish  it, 
or  from  which  it  is  inferable,  then  he 
could  not  be  affected  by  a  notice  to  his 
3  Ala  Dig— 32 


vendor.  Horton  v.  Smith,  8  Ala.  73; 
Fenno  v,  Sayre,  3  Ala.  458;  Wier  v,  Da- 
vis, 4  Ala.  442;  Martinez,  v.  Lindsay,  91 
Ala.  334,  8  So.  787;  Parson  v,  Joseph,  92 
Ala.  403,  8  So.  788,  789,  cited  in  note  in  38 
L.  R.  A.,  N.  S.,  990. 

Execution  Debtor. — Mere  inadequacy 
of  price  at  which  stock  is  sold  on  execu- 
tion, at  most,  renders  the  sale  only  voida- 
ble; so  that,  unless  it  is  avoided,  the  exe- 
cution debtor  can  not  maintain  a  suit  on 
behalf  of  the  corporation.  Empire  Realty 
Co.  V,  Harton  (Ala.),  57  So.  763. 

§  115.  Jurisdiction  and  Venue. 

A  court  of  chancery  has  jurisdiction  of 
a  bill  by  a  stockholder  for  the  redress  of 
corporate  wrongs,  where  the  value  of  his 
stock  is  alleged  to  be  $100.  Bell  v.  Mont- 
gomery Light  Co.,  103  Ala.  275,  15  So.  569. 

§  lie.  Parties, 

In  a  suit  by  a  stockholder  in  his  own 
name  to  enforce  the  rights  of  the  corpo- 
ration without  first  requesting  its  direct- 
ors to  sue,  where  the  bill  is  based  on  a 
fraudulent  control  of  the  officers  and  di- 
rectors of  plaintiffs  corporation  by  a  sec- 
ond corporation,  resulting  in  the  stock  of 
plaintiffs  corporation  being  transferred 
to  the  second  corporation  without  ade- 
quate consideration,  an  individual  to 
whom  the  second  corporation  transferred 
shares  of  stock  of  plaintiffs  corporation 
with  notice  of  the  fraud  is  a  proper  party. 
Montgomery  Traction  Co.  v.  Harmon,  37 
^So.  371,  140  Ala.  505. 

§  117.  Pleading. 

§  117  (1)    Allegations     as  to     Corporate 
Right  of  Action. 

In  a  suit  by  a  stockholder  in  his  own 
name  to  enforce  the  rights  of  the  corpora- 
tion without  first  requesting  its  directors 
to  sue,  where  the  bill  charged  that  another 
corporation  subscribed  for  stock  in  plain- 
tiffs corporation  while  its  officers  and  di- 
rectors were  dominated  and  controlled  by 
the  subscribing  corporation,  but  failed 
to  aver  that  the  subscribing  corporation 
was  authorized  to  subscribe  for  the  stock, 
such  failure  is  immaterial  as  against  a  de- 
murrer going  to  the  whole  bill;  other  as- 
pects of  the  bill  sufficiently  showing  a 
fraud  against  plaintiffs  corporation  in  the 
matter  of  stock  subscriptions.    Montgom- 
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ery  Traction  Co.  v,  Harmon,  37  So.  371, 
140  Ala.  505. 

§  117  (2)  Allegations  as  to  Interest  of  or 
Injury  to  PlaintifF  or  Complainant. 

A  street-railway  company,  in  doubling 
its  capital  stock,  issued  to  a  subscriber 
additional  shares  equal  in  amount  to  what 
he  had  already  received  and  paid  for  by 
39  acres  of  land.  A  stockholder  brought 
a  bill  to  cancel  the  additional  shares,  al- 
leging himself  to  be  bona  fide  stockholder, 
and  that  the  land  was  overvalued  fivefold, 
with  the  fraudulent  intent  to  issue  thereon 
fictitious  stock  without  additional  consid- 
eration. Held,  that  the  bill  was  sufficient, 
without  averring  that  plaintiff  was  a 
stockholder  at  the  time  of  the  transaction, 
or  that  the  stock  devolved  on  him  by  op- 
eration of  law.  Parson  v.  Joseph,  92  Ala. 
403,  8  So.  788. 

§  117  (3)  Necessity  of  Allegation  of  De- 
mand on  or  Refusal  of  Corporation  or 
Officers  to  Act. 
A  dissenting  stockholder  may  maintain 
a  suit  to  enjoin  the  illegal  consolidation 
of  the  corporation  of  which  he  is  a  mem- 
ber with  another  corporation,  with  the 
consent  of  the  directors,  and  a  majority 
of  the  stockholders  acting  in  connection, 
but  without  notice  to,  and  to  the  injury 
of,  the  minority  thereof,  without  averring 
that  he  has  appealed  to  the  governing 
body  or  the  shareholders  to  prevent  such 
illegal  action,  and  has  failed  to  obtain  re- 
dress. Nathan  v,  Tompkins,  82  Ala.  437, 
2  So.  747,  cited  in  note  in  52  L.  R.  A.  381, 
388,  1  L.  R.  A.,  N.  S.,  609. 

§  117  (4)  Sufficiency  of  Allegations  as 
to  Demand  on  and  Refusal  of  Cor- 
poration or  Officers  to  Act 

In  a  bill  by  minority  stockholders  of 
a  corporation  to  have  a  foreclosure  sale 
of  the  corporation's  property  set  aside, 
it  was  averred  that  respondent  had 
agreed  'with  one  of  the  stockholders  to 
wait  another  year  for  his  money;  that 
he  had  failed  to  do  this;  that  the  directors 
were  informed  of  the  agreement; 
and  that,  about  two  years  after  the  sale, 
the  directors  were  requested  to  call  a 
meeting  and  take  immediate  steps  to  re- 
deem; but  it  was  not  shown  that  the  di- 
rectors, when  the  request  to  redeem  was 
made,  were  the  same  persons  that  were 


directors  at  the  time  of  the  sale,  nor 
that  they  had  any  knowledge  of  the 
agreement,  nor  of  any  of  the  other  al- 
leged facts  entitling  them  to  redeem. 
It  was  further  averred  that  a  letter  had 
been  written  to  the  board  in  which  it 
was  claimed  that  the  president  and  re- 
spondent had  been  guilty  of  fraud  in  the 
sale,  and  that  it  was  necessary  to  file  a 
bill  to  have  the  sale  set  aside;  but  it  was 
not  shown  that  the  letter  ever  reached 
the  directors,  or  any  of  them.  Held,  that 
the  bill  did  not  show  a  proper  demand 
on  the  directors  to  bring  the  suit,  and 
hence  complainants  were  not  entitled  to 
maintain  the  action.  Johns  v.  McLester, 
34  So.  174,  137  Ala.  283. 

§117   (5)   Excuse  for  Failure  to  Allege 
Demand  for  Action  by   Corx>oration 

or  Officers. 

Though  a  request  of  the  governing 
body  of  a  corporation  by  a  stockholder 
for  the  redress  of  grievances  before  he 
brings  suit  is  not  necessary  where  the 
corporate  management  is  under  the  con- 
trol of  the  guilty  parties,  the  complaint 
must  allege  with  particularity  the  facts 
which  excuse  such  request  to  the  directors. 
Bell  V.  Montgomery  Light  Co.,  103  Ala. 
275,  15  So.  569. 

Where  one  corporation  acquires  a  ma- 
jority of  the  stock  of  a  rival  corporation, 
and  a  bill  by  a  stockholder  of  the  latter 
company  to  enjoin  the  other  company 
from  voting  such  stock  in  an  election  of 
directors  fails  to  allege  a  demand  and 
refusal  upon  the  part  of  the  directors  of 
complainant's  company  to  bring  the  suit 
in  the  corporate  name,  such  failure  is 
excused  where  the  directors  of  defendant 
company  had  constituted  a  majority  of 
the  governing  board  of  complainant 
company.  Mack  v.  De  Bardeleben  Coal 
&  Iron  Co.,  90  Ala.  396,  8  So.  150,  9  L. 
R.  A.  650. 

In  a  suit  by  a  stockholder  in  his  own 
name  to  enforce  rights  of  the  corpora- 
tion without  first  having  requested  the 
board  of  directors  to  institute  the  suit, 
a  complaint  based  on  the  fact  that  an  ap- 
plication to  the  directors  to  sue  would 
have  been  in  vain  is  sufficient  where  the 
facts  on  which  such  conclusion  rests  are 
set  out,  showing  the  conclusion  of  the 
stockholder   to   have  been   well   founded. 
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Montgomery     Traction   Co.  v.     Harmon, 
37   So.  371,  140  Ala.  505. 

§  117  (6)  Sufficiency  of  Bill,  Petition  or 
Complaint 
To  support  a  bill  by  minority  stock- 
holders on  the  ground  that  relief  can  not 
be  obtained  through  the  directors  or  stock- 
holders, facts  must  be  averred  to  show 
why  the  bill  is  necessary.  Decatur  Min- 
eral &  Land  Co.  v.  Palm,  21  So.  315,  113 
Ala.   531. 

§  117  (7)  Plea,  Answer  or  Demurrer. 

In  a  suit  by  a  stockholder  to  restrain 
directors  of  the  corporation  from  con- 
solidating the  corporation  with  another, 
averments  in  the  answers  that  defend- 
ants had,  after  the  resolutions  to  con- 
solidate were  abandoned,  the  consolida- 
tion, can  not  be  considered  on  a  mo- 
lion  to  dissolve  the  injunction,  as  such 
an  averment  is  affirmative  matter,  and 
not  responsive  to  any  allegation  in  the 
bill.  Nathan  v.  Tompkins,  82  Ala.  437, 
2  So.  747. 

§  118.  Costs  and  Expenses. 

Where  minority  stockholders,  by  suit, 
obtain  a  cancellation  of  claims  against 
the  corporation,  and  an  injunction  re- 
straining the  directors  from  voting  ex- 
cessive compensation  to  officers,  the 
complainants  are  entitled  to  a  reasona- 
ble solicitor's  fee  to  be  paid  by  the  cor- 
poration. Decatur  Mineral  &  Land  Co. 
V.  Palm,  21  So.  315,  113  Ala.  531. 

(D)    LIABILITY    FOR    CORPORATE 
DEBTS  AND  ACTS. 

See  post,  "Collection  of  Unpaid  Sub- 
scriptions," §  337. 

§  119.  Nature  and  Grounds  in  General. 

Exemption  from  personal  liability  by 
stockholders  is  an  element  of  corporate 
contracts.  Magnolia  Shingle  Co.  v.  J. 
Zimmern's  Co.,  58  So.  90,  3  Ala.  App. 
578. 

Individual  liability  for  corporate  debts, 
as  incident  to  membership  of  a  corpo- 
ration, arises  only  from  express  legisla- 
^  tive  enactment  either  in  the  charter  or 
some  general  law.  Smith  v.  Huckabee, 
53  Ala.  191;  Sampson  v.  Fox,  109  Ala. 
662,   19  So.   896. 


When  the  legislature  imposed  on  the 
members  of  the  corporation,  in  the 
event  of  its  dissolution,  a  personal  lia- 
bility for  corporate  debts  to  the  extent  of 
their  stock,  it  was  a  mere  increase  of  the 
security  for  such  debts.  It  was  not  in- 
tended to  exempt  from  or  diminish  the 
liability  of  the  fraud,  which  a  court  of 
equity  regarded  as  pledged  to  the  pay- 
ment of  corporate  debts.  To  this  fund 
was  superadded  the  personal  liability  of 
the  members,  and  whatever  should  be 
realized  therefrom.  Smith-  v,  Huckabee, 
53  Ala.  191,  195. 

Incorporation  to  Cover  Real  Partner- 
ship.^Where  a  corporation  was  organ- 
ized without  capital  to  cover  a  real  part- 
nership, and  to  permit  the  carrying  on  of 
a  partnership  business  exempt  from  per- 
sonal liability,  the  persons  constituting 
the  company  are  personally  liable  to  all 
who  did  not  deal  with  it  as  a  corporation, 
though  the  incorporation  was  regular  and 
complete.  Christian  &  Craft  Grocery  Co. 
V.  Fruitdale  Lumber  Co.,  25  So.  566,  121 
Ala.  340. 

Ownership  of  Corporate  Bonds. — In- 
corporators turned  over  to  the  corpora- 
tion a  plant  worth  $2,500  in  payment  for 
capital  stock  of  $50,000,  and  the  corpora- 
tion issued,  in  addition  to  stock,  $50,000 
of  bonds,  and  sold  $25,000  of  same  to  out- 
side persons,  and  distributed  the  rest 
among  the  stockholders,  who  did  not 
promise  to  pay  anything  therefor  except 
as  above.  Held,  that  the  stockholders 
were  not  liable  to  creditors  of  the  corpo- 
ration by  reason  of  their  holdinj?  the 
bonds.  Roman  v.  Dimmick,  22  So.  109, 
113  Ala.  233,  cited  in  note  in  42  L.  R.  A. 
619. 

§  120.  Constitutional  and  Sututory  Pro- 
visions. 
Under  a  provision  contained  in  the  con-^ 
stitution  of  1868,  each  stockholder  in  a 
private  ccrporation  was  made  liable  for 
its  debts  "to  the  amount  of  stock  held  or 
owned  by  him;"  and  while  this  provision 
was  of  force,  any  clause  in  a  statute  creat- 
ing or  amending  the  charter  of  a  cor- 
poration, which  attempted  to  relieve  the 
stockholders  of  this  liability,  would  be 
inoperative  and  void.  Central  Agricul- 
tural, etc.,  Ass*n  v.  Alabama  Gold  Life 
Ins.  Co.,  70  Ala.  120. 
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Under  Const.  1868,  making  stockholders 
in  private  corporation  liable  **to  the 
amount  of  stock  owned  by  them/'  a  stat- 
ute making  them  liable  only  **for  all  debts 
due  at  the  time  of  dissolution"  is  void. 
Central  Agricultural  &  Mechanical  Ass'n 
V,  Alabama  Gold  Life  Ins.  Co.,  70  Ala. 
120. 

The  statute  which  made  the  stockhold- 
ers of  a  corporation  liable,  to  the  extent 
of  their  stock,  "for  all  debts  due  from  it 
at  the  time  of  its  dissolution"  (Rev.  Code, 
§  1760),  did  not  contemplate  a  dissolution 
only  as  at  common  law,  but  a  practical 
dissolution,  which  occurs  whenever  the 
corporation  "becomes  a  nominal,  inert 
body,  reduced  to  insolvency,  its  property 
and  funds  all  gone,  rendering  legal  reme- 
dies against  it  fruitless  and  unavailing.'' 
Central  Agricultural,  etc.,  Ass'n  v.  Ala- 
bama Gold  Life  Ins.  Co.,  70  Ala.  120. 

Const.  1875,  art.  18,  §  6,  providing  that 
"no  corporation  shall  issue  stock  or  bonds 
except  for  money  ♦  ♦  ♦  or  property  ac- 
tually received,"  and  Code  1876,  §  1805, 
providing  that  "all  subscriptions  to  the 
capital  stock  *  ♦  *  shall  be  made  payable 
in  money,  or  in  labor  or  property  at  its 
money  value,"  protect  creditors  as  well 
as  purchasers  of  stock;  and  creditors  of 
an  insolvent  corporation  may  recover  of 
stockholders  whose  subscriptions  for 
stock  were  paid  for  in  property  at  a  val- 
uation double  its  real  money  value  as  for 
unpaid  subscriptions.  Roman  v,  Dimmick, 
22   So.   109,   115  Ala.  233. 

By  its  express  terms.  Act  Feb.  18,  1895, 
now  embodied  in  Code,  §§  823,  1282,  au- 
thorizing a  judgment  creditor  of  a  cor- 
poration to  file  a  bill  in  equity  to  sub- 
ject unpaid  stock  subscriptions  to  the 
satisfaction  of  his  judgment,  has  no  ap- 
plication to  suits  pending  at  the  time  of 
its  enactment.  Henderson  v.  Hall,  32  So. 
•840,  134  Ala.  455,  63  L.  R.  A.  673. 

Acts  1894-95,  p.  881,  providing  that  a 
judgment  creditor  of  a  corporation  hav- 
ing an  execution  returned  "No  property 
found"  may  subject  the  unpaid  subscrip- 
tion of  any  stockholder  to  his  debt, 
whether  or  not  the  corporation  could 
maintain  such  suit  against  the  stock- 
holder, and  many  proceed  in  equity  for 
this  purpose  against  any  one  or  more 
stockholders  without  joining  the  others, 
applies  to  subscriptions  made  before   the 


passage  of  the  act,  where  it  is  not  known 
that  the  enforcement  of  the  statutory 
remedy  would  increase  the  liability  of  the 
stockholder  over  the  liability  under  the 
remedy  existing  at  the  time  of  its  pas- 
sage. Lea  V,  Iron  Belt  Mercantile  Co.,  24 
So.  28,   119  Ala.  271. 

Acts  1903,  p.  888,  permitting  the  mar- 
shaling of  assets  of  an  insolvent  corpora- 
tion for  the  payment  of  creditors,  has  no 
application  to  a  bill  by  a  contract  cred- 
itor to  subject  a  stock  subscription  to  his 
claim.  Dickinson  v.  Traphagan,  41  So. 
272,    147   Ala.   442. 

§  181.   Defective  Incorporation  or  Organ- 
ization. 

See  ante,  "Estoppel  to  Allege  or  Deny 
Corporate  Existence,"  §  22;  post,  "De- 
fenses," §  141. 

That  a  creditor  who  has  dealt  with  a  de 
facto  corporation  in  its  corporate  capacity 
can  not  charge  the  stockholders  as  part- 
ners with  the  corporate  debt,  there  being 
no  fraudulent  intent  alleged  and  proved, 
is  sustained  by  the  weight  of  authority. 
Snider's  Sons  Co.  v.  Troy,  91  Ala.  224,  8 
So.  658,  660,  cited  in  note  in  17  L.  R.  A, 
551. 

A  stockholder  can  not  be  sued  individu- 
ally for  the  price  of  goods  sold  to  a  de 
facto  corporation  as  such,  on  the  ground 
that  it  was  not  legally  incorporated. 
Cory  V.  Lee,  93  Ala.  468,  8  So.  694. 

Where  a  debt  was  contracted  by  a  de 
facto  corporation,  the  subsequent  per- 
fecting of  the  organization  followed  by 
ratification  of  the  contract  gave  validity 
to  its  liability  as  a  corporation,  and,  in  an 
action  for  the  debt,  the  exclusion  of  evi- 
dence of  such  perfecting  and  ratification 
was  error.  Magnolia  Shingle  Co.  v.  J. 
Zimmern's  Co.,  58  So.  90,  3  Ala.  App.  578. 

§  182.    Extent  of  Liability  on  Subscrip- 
tion to  Stock. 

§  123.  — ^-.  Unpaid  Subscriptions. 

The  unpaid  subscription  remaining  in 
the  hands  of  a  stockholder  is  a  part  of 
the  capital,  in  which  creditors  have  rights 
wherever  it  may  be,  and  hence  a  stipu- 
lation in  the  contract  of  subscription  that 
it  shall  be  payable  only  on  the  call  of  the 
company,  though  valid  as  between  stock- 
holders, can  not  defeat  the  rights  of 
creditors.  Curry  v.  Woodward,  53  Ala. 
371. 
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§  ia4.  — ^—  Release  of  Subscriber  by  Cor- 
poradon. 

Where  subscribers  to  the  capital  stock 
of  a  corporation  give  notes  in  payment 
of  their  subscriptions,  the  act  of  the  cor- 
poration in  surrendering  the  notes  as 
paid,  when  this  has  not  in  fact  been  done, 
is  a  fraud  upon  creditors  of  the  corpora- 
tion, entitling  such  creditors  to  sue  in 
equity  to  enforce  the  notes.  Hall  &  Far^ 
ley  r.  Alabama  Terminal  &  Improvement 
Co.,  39  So.  285.  143  Ala.  464,  2  L.  R.  A., 
N.  S.,  130. 

Accepting  Obligation  of  Known  In- 
solvent in  Lieu  of  Subscription.— Where  a 
debtor  corporation,  for  the  purpose  of 
releasing  solvent  subscribers  to  stock,  ac- 
cepts in  lieu  of  the  subscription  the  obli- 
gation of  a  known  insolvent,  the  trans- 
action is  fraudulent  as  to  a  creditor  of  the 
corporation,  and  he  may  sue  in  equity  to 
enforce  the  obligation  of  the  original  sub- 
scriber. Hall  &  Farley  v.  Alabama  Termi- 
nal &  Improvement  Co.,  39  So.  285,  143 
Ala.  464,  2  L.  R.  A.,  N.  S.,  130. 

§  125. Stock  Issued  for  Unauthorized 

or  Insufficient  Consideration. 

§  ia5  (1)  Liability  of  One  Taking  or  Pur- 
chasing Stock  at  Less  than  Par. 

See  ante,  "Payment,"  §  51;  "Issue  for 
Unauthorized  or  Insufficient  Considera- 
tion," §  57. 

"When  a  corporation  is  organized  with 
a  certain  amount  of  capital  stock,  cred- 
itors who  deal  with  it  have  a  right  to  ex- 
pect and  require  that  that  amount  of 
capital  shall  be,  or  has  been,  paid  into  the 
treasury,  and  no  device  or  agreement  be- 
tween the  corporation  and  the  stock- 
holder can  relieve  the  latter  from  the 
obligation  to  the  creditors  to  pay  the  full 
amount  of  the  par  value  of  his  stock  into 
the  treasury.*'  Vaughn  v.  Alabama  Nat. 
Bank,  143  Ala.  572,  42  So.  64,  cited  in  note 
in  8  L.  R.  A.,  N.  S.,  264. 

"It  matters  not  whether  the  stockholder 
acquires  his  stock  by  signing  a  subscrip- 
tion paper,  or  by  purchasing  it  from  the 
corporation  for  an  amount  less  than  the 
par  value  of  the  stock,  he  is  liable  to 
creditors  of  the  corporation  for  an  amount 
which,  with  the  sum  already  paid  by  him, 
is  equal  to  the  par  value  of  the  stock  held 
by  him."  Vaughn  v.  Alabama  Nat.  Bank, 
143  Ala.  572,  42  So.  64,  65. 


"As  between  the  corporation  and  the 
purchasing  stockholder,  such  an  arrange- 
ment would  be  valid  and  binding,  so  that 
the  corporation  could  not  recover  any 
more  from  the  stockholder  than  he  had 
agreed  to  pay  for  the  stock."  Vaughn  v, 
Alabama  Nat.  Bank,  143  Ala.  572,  42 
So.  64. 

§  125  (a)  Excessive  Valuation  of  Property 
Transferred  in  Payment 

A  subscription  for  stock  in  a  corpora- 
tion, though  payable  in  property  at  a 
fictitious  valuation,  and  not  enforceable 
against  the  subscriber  by  the  corporation 
in  its  own  interest,  because  in  violation  of 
Const,  art  14,  §  6,  and  Code,  §  1662,  pro- 
hibiting the  issue  of  stock  except  for 
money  or  property  at  a  reasonable  value, 
is  not  void  as  against  a  creditor  of  the 
corporation,  and  can  not  be  set  up  as  a 
defense  by  the  subscriber  in  garnishment 
proceedings  by  such  creditor.  Joseph  v. 
Davis  (Ala.),  10  So.  830. 

Defendants  organized  a  corporation 
with  a  capital  stock  of  $250,000,  and  sub- 
scribed for  the  whole  amount.  In  pay- 
ment of  their  subscription  they  trans- 
ferred to  the  company,  without  actual 
fraud,  a  bond  for  title  for  land,  for  which 
they  had  paid  only  $5,000.  For  the  bal- 
ance of  the  purchase  money  (about 
$50,000),  the  company  executed  its  notes. 
The  land  was  worth  no  more  than  was 
paid  for  it.  Held  that,  under  Const,  art. 
14,  §  6,  prohibiting  the  issue  of  stock  ex- 
cept for  money  or  properly  actually  re- 
ceived, and  Code  1876,  §  1805,  requiring 
all  stock  subscriptions  to  be  paid  in 
money,  or  in  labor  or  property  at  its 
money  value,  defendants  are  liable  to 
creditors  of  the  corporation  to  the  ex- 
tent of  the  difference  between  the  value 
of  the  property  and  the  amount  of  their 
subscription.  Elyton  Land  Co.  v,  Birm- 
ingham Warehouse  &  Elevator  Co.,  92 
Ala.  407,  9  So.  129,'  12  L.  R.  A.  307,  cited 
in  note  in  42  L.  R.  A.  600,  618. 

Knowledge  of  Creditor  of  Ovcrvalua- 
tion, — Where  the  members  of  a  corpora- 
tion paid  for  the  stock  issued  to  them  by 
conveying  land  to  the  corporation  dt  a 
considerable  overvaluation,  a  creditor 
who  had  full  knowledge  of  the  facts 
could  not  compel  a  stockholder,  on  the 
insolvency  of  the  corporation,  to  pay  the 
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difference  between  the  value  of  the  land 
conveyed  to  him  and  the  par  value  of  the 
stock.  Lea  v.  Iron  Belt  Mercantile  Co., 
42    So.   415,    147   Ala.   421. 

The  record  of  incorporation  proceed- 
ings in  the  probate  office  does  not  operate 
as  constructive  notice  to  subsequent 
creditors  of  the  real  value  of  property  re- 
ceived in  payment  of  subscriptions  to  the 
capital  stock,  or  that  it  was  grossly  over- 
valued. Lea  V,  Iron  Belt  Mercantile  Co., 
24  So.  28,  119  Ala.  271. 

§  lae.  Extent  of  Additional  Statutory  Lia- 
bility. 

The  phrase  "liable  to  the  amount  of 
his  stock,"  as  used  in  Const.  1868,  art.  13, 
§§  2,  3,  and  in  Code  1867,  §  1760,  relating 
to  the  liability  of  stockholders  for  the 
debts  of  the  corporation,  means  not  simply 
the  amount  remaining  unpaid  on  the 
stock,  but  an  additional  sum  equal  to  the 
amount  of  the  stock.  McDonnell  v, 
Alabama  Gold  Life  Ins.  Co.,  85  Ala.  401, 
5  So.  120. 

§'127.   Debts  to  Which  Liability  Extends. 

The  personal  liability  of  a  stockholder 
to  the  extent  of  his  stock,  created  by  the 
statute,  is  for  all  the  debts  of  the  corpora- 
tion. It  does  not  depend  on  or  spring 
out  of  contract  with  any  or  all  of  the 
creditors  of  the  corporation,  or  with  the 
corporation.  The  statute  enjoin^  upon 
him  as  a  duty  to  pay  for  the  satisfaction 
of  all  corporate  debts  a  sum.  equal  to  the 
amount  of  his  stock.  The  duty  is  owing 
to  all  creditors  and  not  to  any  particular 
creditor.  Smith  v.  Huckabee,  53  Ala.  191, 
195. 

The  statutory  liability  of  stockholders 
is  an  additional  security  for  the  corporate 
debts,  springing  upon  the  dissolution  of  a 
corporation,  to  which  the  legislature  in- 
tended the  principle.  No  single  creditor 
can  be  permitted  to  appropriate  it  to  his 
satisfaction,  to  the  exclusion  of  other 
creditors,  who  are  equal  in  right  .  and 
equity  to  him.  Smith  v.  Huckabee,  53 
Ala.  191.  196. 

§  laS.  Persons  Entitled  to  Enforce  Lia- 
bility. 

See  post,  "Assignment  for  Benefit  of 
Creditors,"  §  294. 

Neither  the  constitution  nor  the  statute 
of  Alabama,    relating   to   the   liability    of 


stockholders  for  the  debts  of  the  corpora- 
tion, limits  the  remedy  to  judgment  cred- 
itors, and  it  inures  to  all  creditors.  Mc- 
Donnell V.  Alabama  Gold  Life  Ins.  Co., 
85  Ala.  401,  5  So.  120. 

Receivers. — A  receiver  appointed  in  a 
suit  to  foreclose  a  mortgage  on  substan- 
tially all  of  the  property  of  a  corporation 
is  not  the  proper  party  to  enforce  pay- 
ment of  subscriptions  to  stock,  where  his 
appointment  does  not  interfere  with  the 
management  and  control  of  the  unincum- 
bered assets  of  the  corporation.  Lea  v. 
Iron  Belt  Mercantile  Co.,  24  So.  28,  119 
Ala.  271. 

Directors  of  Corporation. — Under  cer- 
tain provisions  of  our  former  statutes 
(Code  1867,  §§  1650,  1760),  stockholders 
were  made  liable  to  creditors  of  corpora- 
tions, beyond  their  subscriptions,  to  an 
additional  amount  equal  to  the  stock  held 
by  them,  if  necessary  to  the  payment  of 
the  corporation's  liabilities.  Other  states 
have  had  similar  legislative  provisions. 
These  liabilities,  being  purely  the  creatures 
of  statute,  and  the  liability  being  ex- 
pressed to  be  the  creditors,  and  to  no 
one  else,  it  'has  always  been  rightfully 
held  that  the  directors,  or  governing  body 
of  the  corporation,  had  no  power  over 
them,  and  could  neither  enforce  nor  ad- 
minister them.  They  were  ^\oi  due  to  the 
corporation,  where  no  sense  its  property, 
but  belonged  alone  to  the  creditors.  Spence 
V.  Shapard,  57  Ala.  598;  Smith  v.  Huckabee, 
53  Ala.  191;  Chamberlain  v.  Bromberg,  83 
Ala.  576,  3   So.  434,  437. 

§  129.  Persons  Liable. 


§  130. 


Members  in  General. 


Married  Women. — A  general  statute 
imposing  liability  on  shareholders  in- 
cludes married  women.  Dickinson  v, 
Traphagan,  41  So.  272,  147  Ala.  442. 

Where  a  married  woman  is  incapable 
under  the  statute  of  making  a  contract 
binding  her  personally  or  charging  her 
separate  estate,  the  husband,  if  he  sub- 
scribes for  stock  in  the  name  of  his  wife, 
is  personally  liable  on  the  subscription, 
and  subject  to  the  extent  of  the  stock,  to 
any  additional  liability  imposed  by  the 
statute  on  stockholders.  Clopton,  J.,  dis- 
senting. National  Commercial  Bank  v. 
McDonnell,  92  Ala.  387,  9  So.  149. 
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§  131.  Holders  or  Owners  of  Stock. 

§  131  (1)    Holders  of  "Bonos"  Stock  or 
Stock  Issued  as  Gratuity. 

Where  the  holders  of  stock  issued  in 
consideration  of  property  transferred  to 
the  corporation  transfer  their  stock  to 
a  trustee  for  the  benefit  of  the  corpora- 
tion, to  be  by  him  sold  or  donated  to  sub- 
scribers to  the  corporate  bonds,  such 
bond  subscribers  are  not  liable  on  the 
stock  on  the  ground  that  it  has  been  is- 
sued to  them  contrary  to  the  provisions 
of  Const.,  art.  14,  §  6,  and  Code  1886, 
§  1662,  prohibiting  the  issue  of  stock  ex- 
cept for  money  or  property  at  a  reason- 
able value.  Davis  v.  Montgomery  Furnace 
&  Chemical  Co.,  101  Ala.  127,  8  So.  496, 
cited  in  note  in  38  L.  R.  A.  491,  42  L.  R. 
A.  617. 

§  131  (a)   Holders  of  Shares  Which  Have 
Been  Forfeited. 

When  a  corporation  has  provided,  under 
the  terms  of  its  charter,  to  forfeit  stock 
partially  paid  up,  this  dissolves  the  con- 
nection of  the  stockholders,  when  shares 
are  forfeited,  with  the  corporation,  and 
a  creditor  can  not  charge  them  with  the 
amount  unpaid.  Allen  v.  Montgomery  R. 
Co.,  11  Ala.  437,  cited  in  note  in  27  L. 
R.  A.  317. 


§  132. 


Effect  of  Transfers  of  Stock. 


§  132  (1)    In  General. 

"While  it  is  a  settled  principle  of  law 
that  a  stockholder  is  liable  for  an  unpaid 
subscription  for  stock  for  which  he  has 
subscribed,  it  is  also  settled  in  this  state 
that  he  can  discharge  himself  from  lia- 
bility by  a  bona  fide  transfer  of  the  stock 
to  a  solvent  party  with  the  assent  of  the 
corporation,  which  is  at  the  time  solvent. 
Allen  V,  Montgomery  R.  Co.,  11  Ala.  437; 
26  Am.  &  Eng.  Ency.  Law,  1035."  Duke 
V.  Cahawba  Nav.  Co.,  10  Ala.  82;  Fisher 
,v.  Jones,  82  Ala.  117,  3  So.  13;  Campbell 
V,  Woodstock  Iron  Co.,  83  Ala.  351,  3  So. 
.369;  Henderson  v.  Mayfield  Woolen  Mills, 
153  Ala.  625,  45  So.  211,  212. 

A  transfer  of  stock  in  an  insolvent  cor- 
poration, which  the  corporation  refuses 
to  enter  on  its  books,  is  inoperative  and 
void  as  against  the  existing  creditors  of 
the  corporation,  when  it  is  not  shown  to 
have  been  made  in  good  faith,  and  to  a 
solvent  person.  Allen  v.  Montgomery  R. 
Co.,   11   Ala.  437,   451;    Central     Agricul- 


tural, etc.,  Ass'n  v,  Alabama  Gold  Life 
Ins.  Co.,  70  Ala.  120,  cited  in  note  in  47 
L.  R.  A.  262. 

Express  Agreement  as  to  Amounts  Due 
on  Past  Calls.— The  rule  that  a  stock- 
holder, on  a  bona  fide  transfer  of  his 
stock,  is  only  discharged  from  liability  as 
to  future  calls  for  payments  on  the  stock, 
and  not  from  liability  for  amounts  due 
upon  previous  calls,  has  no  application 
where  the  purchaser,  as  a  part  considera- 
tion for  the  transfer,  expressly  agrees  to 
assume  all  the  transferror's  liability 
thereon,  and  where  such  agreement  is  ac- 
ceeded  to  by  the  corporation  on  making 
the  transfer.  Hall  v,  Alabama  Terminal, 
etc.,  Co.,  173  Ala.  398,  56  So.  235. 

Failure  to  Transfer  Stock  on  Books  of 
Corporation. — Where  there  was  no  trans- 
fer of  the  stock  entered  upon  the  books 
of  the  corporation,  as  provided  by  the 
statute  (Code  1896,  §§  1261-1263),  the 
transfer  was  not  for  that  reason  void, 
such  registration  was  not  necessary  to 
respondents'  release  from  liability  to  the 
creditors  of  the  corporation.  The  court 
has  often  decided  the  question  as  fol- 
lows: "These  statutes  do  not  render  the 
transfer  void  for  a  failure  to  comply 
therewith,  except  as  to  the  class  therein 
Contemplated.  This  court  has  often  held 
that  a  transfer,  though  not  registered,  was 
good  as  between  the  parties  thereto.  Duke 
V,  Cahawba  Nav.  Co.,  10  Ala.  82;  Fisher 
V.  Jones,  82  Ala.  117,  3  So.  13;  Campbell 
V.  Woodstock  Iron  Co.,  83  Ala.  351,  3 
So.  369.  It  has  also  been  held  that 
§§  1262,  1263,  and  1265  should  be  con- 
strued in  connection  with  each  other.  In 
the  case  of  Fisher  v,  Jones,  supra,  it  was 
said:  'The  purpose  of  the  statute  on  this 
subject  is  obviously  to  give  notice  of  the 
title  to  creditors  and  purchasers,  so  as 
to  prevent  fraudulent  transfers,  and  to 
protect  the  corporation  itself  in  de- 
termining  the  question  of  membership, 
the  right  to  vote,  the  payment  of  divi- 
dends, and  other  incidents  of  ownership.' " 
These  statutes  were  not  intended  for  the 
protection  of  creditors  of  the  corporation, 
but  creditors  of  and  purchasers  from  the 
stockholders.  Hall  v,  Alabama  Terminal, 
etc.,  Co.,  173  Ala.  398,  56  So.  235,  243. 
§  isa  (a)  Liability  of  Seller  or  Trans- 
ferror  for  Debts  Created  or  Accruing 
after  Transfer. 
A  subscriber  to  the  capital  stock  of  a 
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corporation,  while  a  balance  thereon  was 
unpaid,    and   while   the   corporation   was 
solvent,   transferred   his   stock    in     good 
faith  to  other  parties  or  stockholders,  who 
were  solvent,  and  who,  as  a  part  of  the 
consideration  for  such  transfer,  assumed 
the  liability  of  the  subscriber  to  the  cor- 
poration,  and   the   corporation,   with   full 
knowledge  of  all  the  facts,  accepted  the 
purchasers  in  place  of  the  subscriber  as 
the  owners  of  such  stock,  and  agreed  to 
look  to  them  for  the  balance  due,  thereby 
releasing  the  subscriber  from  further  lia- 
bility.   Held,  that  the  subscriber  was  dis- 
charged   from    any   liability    for    a    fraud 
upon  a  subsequent  creditor,  resulting  from 
transactions  between  the  corporation  and 
the  purchasers  of  the  stock,  since  a  sub- 
sequent creditor  can   not  complain   of  a 
disposition  of  its  property  by  a  corpora- 
tion,   unless    such    disposition    was    made 
with   intent  to  hinder,   delay,   or   defraud 
subsequent  creditors,    and     actually     had 
that   effect.     Hall  v.   Alabama   Terminal, 
etc.,  Co.,  173  Ala.  398,  56   So.  235. 

§  ISa  (8)  Effect  and  VaUdity  of  Sur- 
render  or  Sale  of  Stock  to  Corpora- 
tion. 

See  post,    "Purchasing     and     Holding 
Corporation's  Own  Stock,"  §  381. 

"The   purchase   by    a     corporation     of 
shares  of  its  own  capital  stock  is  a  fraud 
upon   its   creditors.     Such   shares   neither 
import  nor  represent  any  right  or.  claim 
in  or  to  subject  to     their     payment    the 
assets  of  the   corporation  as  against  the 
rights  of  creditors.     Shares  purchased  by 
the   corporation  have  no  value  as  assets 
for  the  payment  of  corporate  debts.    Ob- 
viously,   therefore,    the     transaction      in- 
volves, on  the  one  hand,  the  diversion  of 
corporate    assets    to    persons — sharehold- 
ers— who  have  no  debt  against  the  com- 
pany,   nor   the   shadow   of   claim    to     or 
against  its  assets  so  far  as  creditors  are 
concerned,   and,   on  the    other,     the     ac- 
quisition by  the  company,  in  the  stead  of 
assets  thus  diverted,   of  a  mere  right  to 
reissue  certain  shares,  or  shares  to  a  cer- 
tain amount  in  its  capital,  which  right  is 
of  no  value  as  assets  for  creditors.    Such 
a   diversion   of  corporate   property  is,   in 
respect  of  creditors,  essentially  a  gift  to 
the   shareholders   whose   shares   are   pur- 
chased by  the  company,  a  purely  volun- 
tary transfer  of  corporate  assets  in  fraud 


of  corporate  creditors,  fraudulent  and  void 
as  to  creditors,  and  this,  regardless  of  the 
intention  actuating  the  company  and  the 
selling  shareholders.  2  Morawetz  on  Cor- 
porations, §§  789,  790,  793,  794;  2  Thomp- 
son on  Corporations,  §  2054,  et  scq.;  Hall 
v.  Henderson,  126  Ala.  449,  28  So.  531,  61 
L.  R.  A.  621."  Hall  V.  Alabama  Terminal, 
etc.,  Co.,  143  Ala.  464,  39  So.  285,  291,  cited 
in  note  in  25  L.  R.  A.,  N.  S.,  51,  52. 

Where  defendant,  the  treasurer  and  a 
director  of  the  A.  T.  &  I.  Co.,  sold  his 
stock  in  the  company  to  W.  and  S.,  tak- 
ing their  notes  in  payment,  which  notes 
were  paid  by  checks,  some  drawn  by  "J. 
W.  W.,  Pres.,"  and  others  by  "J.  W.  D., 
Vice  Pres.,"  defendant  knowing  these 
persons  to  be  officers  of  the  company,  he 
is  chargeable  with  knowledge  that  he  was 
receiving  funds  of  the  corporation  in  pay- 
ment for  his  stock.  Hall  v.  Henderson,  2ft 
So.  531,  126  Ala.  449,  61  L.  R.  A.  621. 

Defendant  H.  was  a  director  of  the  A. 
T.  &  I.  Co.,  and,  though  elected  treasurer, 
performed  none  of  the  duties  of  the  of- 
fice, but  delegated  them  to  a  clerk  in  the 
office  of  W.,   the  president.     H.  allowed 
W.  to  draw  on  him  as  treasurer  for  large 
amounts  when  there  were  no  funds  in  his 
possession,   the  drafts  being  met  at  ma- 
turity by  the  proceeds  of  other  -like  drafts. 
H.  sold  his  stock  in  the  company  osten- 
sibly to  W.  and  to  S.,  another  director, 
entirely  under  W.*s  control,  taking  their 
notes  therefor,  which  notes  were,  to  H.'s 
knowledge,    partly    paid     with      company 
funds.    W.  and  S.  were  both  insolvent,  and 
the   former  deeply  indebted  to  the  com- 
pany.    The  notes  of  W.  and  S.  were  en- 
tered on  the  books  of  the  company  as  a 
corporate    liability,    and    the    purchase    of 
the   stock   showed   on  the  credit   side   of 
the  company's  cash   book.     H.    and     W. 
both  testified  that  the  sale  was  bona  fide 
to  W.  and   S.,  and  not  to  the  company. 
Held,  that  H.  was  chargeable  with  knowl- 
edge that  the  sale  of  the  stock  was  really 
to   the   company,   since   H.,   as   treasurer, 
was  bound  to  know  of  the  entries  on  the 
company's  books,  which  it  was  his  duty 
to  keep,  and  this  presumption,  supported 
by  the  other  evidence,  was  not  overcome 
by  the  testimony  of  H.  and  W.     Hall  v, 
Henderson,  28  So.  531,  126  Ala.  449. 

Solvency  of  Corporation  ImmateriaL — 
Where  a  stockholder  transfers  his  stock 
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to  the  corporation  directly  or  indirectly, 
knowingly  receiving  corporate  assets 
therefor,  it  is  unimportant,  in  a  creditors' 
suit  on  a  judgment  against  the  corpora- 
tion, whether  the  corporation  was  solvent 
or  not  at  the  time  of  the  transfer, 
since  in  either  case  such  transfer  is  void 
as  against  creditors.  Hall  v.  Henderson, 
28  So.  531,  126  Ala.  449,  61  L.  R.  A.  621, 
cited  in  note  in  25  L.  R.  A.,  N.  S.,  50,  30 
L.  R.  A.,  N.  S.,  694. 

§  isa  (4)    Liability  of  Pledgees. 

A  pledgee  of  stock,  who  has  the  old 
certificates  canceled,  and  new  certificates 
issued  in  his  own  name,  is  liable  to  cred- 
itors of  the  corporation  as  a  stockholder. 
National  Commercial  Bank  v.  McDonnell, 
92  Ala.  387,  9  So.  149,  cited  in  note  in  36 
L.  R.  A.  140. 

§  133.    Set-Ofif  of  Claim  by  Stockholder 
against  Corporation. 

An  insolvent  corporation,  can  not,  by 
resolution  or  otherwise,  give  away  the 
effects  belonging  to  it,  to  the  prejudice  of 
creditors;  and  any  arrangement  entered 
into  between  the  corporation  and  its 
stockholders,  with  the  view  of  defeating 
the  claims  of  creditors,  by  which  the 
stockholders  were  allowed  to  purchase  up 
depreciated  and  repudiated  and  claims, 
and  thus  to  extinguish  their  indebtedness 
for  stock,  would  be  void,  both  at  law  and 
in  equity.  But  a  company  having  various 
debtors,  as  well  as  creditors,  may  provide, 
that  if  the  evidence  of  the  debts  due  bv 
it  are  obtained  by  its  debtors,  and  filed 
for  cancellation,  the  one  shall  extinguish 
the  other.  Goodwin  v,  McGehee,  15  Ala. 
232. 

§  134.    Amendment  or  Repeal  of  Statute 
Imposing  Liability. 

One  who  becomes  a  stockholder  in  a 
corporation,  after  the  passage  of  a  law 
lessening  the  liability  of  stockholders  to 
creditors,  is  equally  liable  with  the  old 
stockholders,  under  the  former  law,  to 
creditors  whose  claims  existed  previous 
to  the  change  of  law.  National  Commer- 
cial Bank  v.  McDonnell,  92  Ala,  387,  9 
So.  149,  cited  in  note  in  47  L.  R.  A.  255. 

The  personal  liability  imposed  upon 
stockholders  in  corporations  by  Const. 
Ala.  1868,  art.  13,  §§  2,  3,  and  Code  1867, 
§  1760,  is  part  of  every  corporate  contract 
thereafter  made,  and,  as  to  existing  con- 


tracts, can  not  be  taken  away  by  a  sub- 
sequent change  in  the  constitution.  Mc- 
Donnell V,  Alabama,  etc.,  Life  Ins.  Co., 
85  Ala.  401,  5  So.  120. 

§  135.  Necessity  of  Exhausting  Remedy 
against  Corporation. 

Under  the  express  provisions  of  Code 
1896,  §  823,  a  creditor  of  a  corporation  has 
no  right  to  file  a  bill  to  subject  a  stock 
subscription  to  the  claim  unless  he  is  a 
judgment  creditor.  Dickinson  v,  Trapha- 
gan,  41  So.  272,  147  Ala.  442. 

The  mere  insolvency  of  a  corporation 
does  not  enable  a  contract  creditor  to 
maintain  a  bill  to  subject  a  stock  sub- 
scription to  his  claim  without  first  ob- 
taining a  judgment  and  having  an  execu- 
tion returned  nulla  bona.  Dickinson  v. 
Traphagan,  41  So.  272,  147  Ala.  442. 

Where  Corporation  Has  Been  Dis- 
solved. — A  bill  will  lie  to  enforce  the  lia- 
bility of  the  stockholders  under  Rev. 
Code,  c.  1760,  for  debts  of  a  corporation 
which  has  been  dissolved  without  alleg- 
ing its  insolvency,  and  without  previous 
suit  against  it.  Spence  v.  Shapard,  57 
Ala.  598. 

§  136.  Effect  as  against  Stockholder  of 
Judgment  against  Corporation. 

The  decision  of  a  court  of  competent 
jurisdiction  in  another  state,  in  a  suit 
against  a  corporation,  that  service  of  proc- 
ess on  two  of  the  directors  and  the 
cashier  was  a  sufficient  service  on  the 
corporation,  is  conclusive  on  the  courts 
of  Alabama  when  the  decree  in  such  suit 
is  offered  in  evidence  in  a  suit  against 
stockholders  in  this  state.  Semple  v, 
Glenn,  91  Ala.  245,  9  So.  265;  Lehman  v, 
Glenn,  87  Ala.  618,  6  So.  44. 

Such  a  decree  is  also  conclusive  that 
the  corporation  and  its  trustee  were 
guilty  of  no  laches  in  not  sooner  bringing 
the  suit  or  obtaining  the  decree;  that  the 
claims  of  the  creditors  were  not  then 
barred  by  limitation,  that  the  court  had 
authority  to  make  the  assessment;  that 
the  name  of  the  company  to  which  the 
stockholders  subscribed  was  changed,  as 
alleged  in  the  bill;  and  that  the  trustee 
had  the  power  to  bring  the  action  for  the 
subscriptions.  Lehman  v.  Glenn,  87  Ala. 
618,  6  So.  44. 

Unnecessary  That  Stockholder  Should 
Be  a  Party. — All  the  stockholders,  though 
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not  individually  parties  thereto,  are  bound 
by  the  decree  as  to  the  condition  and 
status  of  the  corporate  property,  their  in- 
terests being  represented  by  the  corpora- 
tion itself.  Lehman  v,  Glenn,  87  Ala.  618, 
6  So.  44. 

The  decree  of  a  court  of  rompelent  ju- 
risdiction in  another  state,  in  a  suit  by 
creditors  of  an  insolvent  corporation  hav- 
ing its  principal  office  therein,  against 
said  corporation  and  its  trustee  in  a  deed 
of  trust  to  secure  creditors,  directing  an 
assessment  of  stockholders,  is  binding  and 
conclusive  against  a  stockholder  who  was 
not  individually  h  party  thereto,  and  is  ad- 
missible in  an  action  by  said  trustee 
against  the  stockholder  to  collect  such 
assessment.  Lehman  v.  Glenn,  87  Ala. 
618,  6  So.  44;  Sayrr  v.  Glenn,  87  Ala.  631, 
6  So.  45,  cited  in  note  in  34  L.  R.  A.  740, 
36  L.  R.  A.,  N.  S.,  181. 

§  137.  Insolvency  or  Dissolution  of  Cor- 
poration. 
A  corporation  is  dissolved  within  the 
meaning  of  the  statute  relating  to  the 
personal  liability  of  stockholders,  when 
it  makes  an  assignment  for  benefit  of 
creditors,  and  ceases  to  do  business.  Mc- 
Donnell V,  Alabama  Gold  Life  Ins.  Co., 
85  Ala.  401,  5   So.  120. 

§  138.    Garnishment  of  Stockholder. 
Enforcing  Liability  on  Subscriptions. — 

An  unpaid  subscription  to  stock  of  a 
corporation  is  an  asset  of  the  corpora- 
tion, and  accessible  by  garnishment  pro- 
ceedings against  the  subscriber  by  its 
creditors.  Joseph  v.  Davis  (Ala.),  10  So. 
830. 

Statutory  Provision. — An  unpaid  stock 
subscription  may  be  subjected  to  corpo- 
rate debts  by  garnishment  of  the  person's 
liability  on  such  subscriptions,  under  the 
express  provisions  of  Code  1896,  §  2182. 
Henderson  v.  Mayfield  Woolen  Mills,  45 
So.  211,  153  Ala.  625. 

Assessment  or  Call  as  Condition  Prece- 
dent.— A  balance  due  on  a  subscription 
to  the  capital  stock  of  a  corporation,  to 
be  paid  when  calls  should  be  made  there- 
for, is  not  liable  to  garnishment  on  a 
claim  against  the  corporation  when  no 
call  has  been  made.  Teague  v.  Le  Grand, 
85  Ala.  493,  5  So.  287. 

When  a  stockholder  of  a  corporation  is 
garnished  as  a  debtor  of  the  company,  and 


answers  that  he  has  paid  all  the  calls  made 
by  the  president  and  directors  of  the  com- 
pany upon  him,  he  cant  not  by  such 
process  be  made  responsible  upon  the 
residue  of  his  stock,  upon  which  no  calls 
have  been  made.  Bingham  v.  Rushing,  5 
Ala.  403. 

Call  Made  Unnecessary  by  Code  1886. 
— Under  Code  1896,  §  2182,  providing  that 
any  creditor  of  a  corporation  may,  by 
garnishment,  subject  any  unpaid  stock 
subscription  to  corporate  debts,  whether 
the  corporation  could  have  sued  the  stock- 
holder or  not,  a  call  by  the  board  of  di- 
rectors on  the  subscriber  is  not  a  condi- 
tion precedent,  though  required  by  the 
stock  subscription.  Enslen  v.  Nathan,  34 
So.  929,  136  Ala.  412. 

Statute  Not  Applicable  to  Bonds.— -A 
person  who,  in  consideration  of  stock  to 
be  issued  him,  agrees  to  subscribe  to  cor- 
porate bonds,  the  subscription  to  be  pay- 
able in  monthly  installments,  and  who  has 
paid  three  installments,  is  the  debtor  of 
the  corporation  for  the  balance  of  his 
subscription,  and  liable  to  garnishment 
by  its  creditors.  Davis  v.  Montgomery 
Furnace  &  Chemical  Co.,  101  Ala.  127,  8 
So.  496. 

Code,  §  2182,  authorizing  unpaid  sub- 
scriptions for  stock  to  be  reached  by  gar- 
nishment whether  the  corporation  can 
maintain  suit  against  the  stockholders  or 
not,  does  not  apply  to  bonds  which  con- 
stitute no  part  of  an  unpaid  subscription 
to  stock.  Roman  v.  Dimmick,  26  So.  214, 
123  Ala.  366. 

Amount  Fixed  by  Face  of  Subscription. 
—Under  Code  1896,  §§  1142,  1254,  requir- 
ing that  stock  subscriptions  shall  be  pay- 
able in  money,  but  authorizing  subscrip- 
tions to  be  received  payable  in  money,  but 
dischargeable  in  labor  or  property  at  its 
reasonable  value,  the  face  of  the  subscrip- 
tion fixes  the  subscriber's  liability  to  a 
garnishing  creditor  of  the  company, 
where  the  option  to  discharge  in  property 
has  been  lost  through  the  subscriber's 
sale  of  the  property.  Enslen  v,  Nathan, 
34  So.  929,   136  Ala.  412. 

Stock  Paid  for  with  Property  at  Fic- 
titious Value. — Garnishee  answered  that 
he  and  other  incorporators  purchased 
property,  the  value  of  which  was  fixed  by 
an  expert,  and  conveyed  it  to  the  defend- 
ant corporation  in  payment  of  their  stock 
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subscription,  which  the  company  accepted 
in  payment  thereof.  Held  that,  as  there 
remained  no  unpaid  subscription  on  the 
stock,  garnishee  was  not  liable,  since, 
without  proof  of  the  consideration,  the 
court  could  not  say  that  the  stock  was 
fictitious,  or  in  violation  of  Const.,  art. 
14.  §  6,  and  Code,  §  1254,  providing  that 
no  corporation  shall  issue  stock  except 
for  money  or  property  at  its  reasonable 
value.  Roman  v.  Dimmick,  26  So.  214,  123 
Ala.  366. 

Stockholders  of  a  corporation,  who  have 
paid  for  their  stock  in  property  at  an 
agreed  fictitious  value,  are  not  liable  to 
garnishment  by  a  judgment  creditor  of 
the  corporation  for  the  difference  be- 
tween the  face  value  of  the  stock  and  the 
value  of  the  property  payment.  Nicrosi 
V.  Irvine,  102  Ala.  648,  15  So.  429. 

The  capital  of  a  corporation  is  re- 
garded as  a  trust  fund  for  its  creditors; 
and  upon  the  theory  that  the  difference 
between  the  face  value  of  shares  in  such 
capital  and  the  value  of  property  which 
has  been  conveyed  to  the  corporation  for 
such  shares  at  an  overvaluation  belongs 
to,  and  constitutes  in  part,  such  trust  fund, 
a  court  of  chancery  will,  at  the  instance 
of  creditors,  conserve  the  integrity  of  the 
fund  by  decreeing  the  payment  of  such 
difference  by  the  subscriber.  Elyton 
Land  Co.  v.  Birmingham,  etc.,  Elevator 
Co.,  92  Ala.  467,  9  So.  129.  But  this  right 
in  the  creditors  is  purely  an  equitable 
one,  and  not  enforceable  at  all  at  law, 
and  enforceable  in  equity  on  the  inde- 
pendent standing  of  creditors  in  relation 
to  the  capital  stock,  and  not  through  any 
supposed  legal  or  equitable  right  the  cor- 
poration itself  has  to  demand  payment  of 
such  difference  for  its  own  benefit  in  any 
form,  for  it  has  no  such  right.  Nicrosi  v. 
Irvine,  102  Ala.  648,  15  So.  429,  430,  cited 
in  note  in  42  L.  R.  A.  619.  See  post. 
"Trust-Fund   Doctrine,"   §   290    (2). 

There  are  some  intimations  and  expres- 
sions in  two  or  three  cases  decided  by  this 
court  which  are  not  in  harmony  with  the 
foregoing  views  and  our  conclusion  that 
garnishment  is  not  plaintiff's  remedy  in 
this  case,  because  the  judgment  debtor 
could  not  have  maintained  or  indebitatus 
assumpsit  against  the  garnishee.  .Thus, 
in  the  case  of  Parson  v.  Joseph,  92  Ala. 
403,  8  So.  788,  it  is  said:  "It  may  be  that 


stockholders  who,  knowingly  and  inten- 
tionally, have  subscribed  and  paid  for 
stock  with  property  upon  a  fictitious 
valuation,  are  liable,  as  stockholders  who 
have  not  paid  up  in  full  for  their  stock, 
within  the  meaning  of  the  statute,  to 
creditors  who  have  not  precluded  them- 
selves from  maintaining  the  suit."  And 
in  Joseph  v.  Davis  (Ala.),  10  So.  830,  it 
is  said:  "This  court  *  ♦  *  has  recently 
decided  that  a  subscription  for  stock,  pay- 
able in  property  at  a  fictitious  valuation, 
and  which  could  not  be  enforced  against 
the  subscriber  by  the  corporation  in  its 
own  interest,  because  violative  of  art.  14, 
§  6,  of  the  constitution,  and  §  1662  of  the 
Code,  is  not  void  as  against  a  creditor  of 
the  corporation.  Elyton  Land  Co.  v. 
Birmingham,  etc..  Elevator  Co.,  92  Ala. 
467,  9  So.  129;  Parson^.  Joseph,  92  Ala. 
403,  8  So.  788."  These  expressions,  were 
dicta,  in  each  of  the  cases  in  which  they 
were  employed.  Nicrosi  v,  Irvine,  102 
Ala.   648,   15   So.   429,   430. 

Effect  of  Giving  Note  for  Subscription. 
— A  stockholder's  unpaid  subscription  for 
stock  for  which  he  has  given  his  note  to 
the  corporation  may  be  reached  by  gar- 
nishment, at  the  suit  of  a  creditor  of  the 
corporation.  Wooldridge  v.  Holmes,  78 
Ala.  568. 

Where  a  corporation  transfers  a  stock- 
holder's note  for  his  unpaid  subscription 
as  collateral  security  for  a  loan,  a  pur- 
chaser of  the  debt  and  note  from  the 
lender's  assignee  in  bankruptcy,  having 
obtained  judgment  against  the  corpora- 
tion, may  reach  the  debt  due  from  the 
stockholder  by  garnishment,  though  he 
might  also  maintain  an  action  on  the 
note.  Wooldridge  v.  Holmes,  78  Ala.  568. 
After  Dissolution  of  Corporation. — A 
corporation  is  subject  to  dissolution  by  a 
surrender  of  its  corporate  franchises,  and 
by  a  forfeiture  of  them  for  willful  misuser 
and  nonuser;  and  a  stockholder  of  a  cor- 
poration is  not  liable  to  the  process  of 
garnishment  under  the  act  of  1841,  at  the 
suit  of  its  creditor,  after  the  dissolution 
of  the  corporate  body.  Paschall  v,  Whit- 
sett,  11  Ala.  472. 

In  garnishment  proceedings  against  a 
stockholder  of  a  corporation,  his  answer 
that  he  had  been  informed  and  believed 
the  corporation  ceased  to  have  "any  legal 
existence"  previous  to  the  proceedings  is 
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equivalent  to  the  assertion  that  it  was  dis- 
solved, and,  if  not  negatived  in  the  man- 
ner prescribed  by  the  act  of  1841,  which 
gives  the  remedy  by  garnishment  to  the 
creditor  of  a  corporation  against  a  stock- 
holder holding  stock,  subject  to  calls,  will 
be  taken  to  be  true.  Paschall  v,  Whitsett, 
11  Ala.  472. 

Under  Rev.  Code,  §  1775,  providing 
that  all  corporations  dissolved  for  any 
cause  shall  exist  as  bodies  corporate  for 
five  years  thereafter  for  the  purpose  of 
settling  their  business,  etc.,  and  §  1774, 
providing  that  a  failure  to  elect  officers 
shall  not  dissolve  the  corporation,  but 
those  in  office  shall  hold  until  the  election 
of  Iheir  successors,  stockholders  are  liable 
to  garnishment  for  their  unpaid  subscrip- 
tions, though  the  corporation  was  not  then 
engaged  in  business,  and  had  no  presi- 
dent or  directors.  Curry  v.  Woodward, 
53  Ala.  371,  cited  in  note  in  69  L.  R.  A. 
152. 

Purchaser  from  Original  Holder.— One 
who  purchased  stock  from  the  original 
holder  is  not  liable  to  garnishment  in  a 
suit  against  the  corporation,  unless  the 
original  holder  has  not  paid  for  the  stock; 
and  it  is  immaterial  what  the  purchaser 
paid  such  holder.  Trotter  Bros,  v,  Blount, 
162  Ala.  289,  50  So.  130. 

Stock  in  a  plank-road  company  is  a 
chose  in  action,  which  may  be  subjected 
in  equity  under  the  attachment  law  of 
1846.  Bank  v.  St.  John,  etc.,  Co.,  25  Ala. 
566. 

Summoning  Two  or  More  Stockholders 
by  Same  Writ. — A  judgment  creditor  of  a 
corporation  may  summon  in  the  same  writ 
of  garnishment  two  or  more  stockholders 
who  are  severally  indebted  to  the  corpora- 
tion for  unpaid  subscriptions.  This  does 
not  convert  the  proceeding  into  a  suit 
against  them  as  joint  debtors.  Curry  v. 
Woodward,  53  Ala.  371. 

Burden  of  Proof.— Where  a  creditor 
sues  a  corporation  and  garnishes  a  stock- 
holder on  an  unpaid  balance  on  his  stock, 
the  burden  is  on  the  creditor  to  show  that 
there  is  something  due  on  the  stock. 
Trotter  Bros.  v.  Blount,  162  Ala.  289,  50 
So.  130. 

Retrospective  Effect  of  Act  1841.— It 
seems  that  a  statute  which  merely  gives 
a  remedy  at  law,  where  it  could  previ- 
ously have  been  available  in  equity  only. 


or  vice  versa,  may  consistently  with  the 
constitution  operate  retrospectively;  but 
whether  the  act  of  1841,  which  gives  the 
remedy  by  garnishment  to  the  creditor 
of  a  corporation  against  a  stockholder, 
where  the  latter  stipulates  to  pay  his 
subscription  for  stock  as  calls  are  made 
for  it,  entitles  the  creditor  to  garnishee 
the  stockholder  for  what  is  due  for  the 
unpaid  stock  where  he  has  paid  all  the 
calls  of  the  company,  is  an  open  question. 
Paschall  v.  Whitsett,  11  Ala.  472. 

The  debtor  of  a  corporation  may  be 
garnisheed  by  a  creditor  of  the  corpora- 
tion under  the  general  law  of  garnishment; 
but  no  proceeding  can  be  had  under  the 
act  of  1841,  to  subject  the  debts  of  stock- 
holders for  stock  subscriptions  due  the 
company,  on  process  of  garnishment,  is- 
suing previous  to  the  passage  of  that  act. 
De  Mony  v.  Johnston,  7  Ala.  51. 

The  statute  of  1841  authorized  the  proc- 
ess of  garnishment  to  issue  against  stock- 
holders in  actions  against  the  corporation 
applies  to  actions  commenced  before  the 
passage  of  the  law.  Bingham  v.  Rushing^ 
5  Ala.  403. 

If  a  judgment  can  be  had  against  a 
stockholder,  for  a  debt  due  by  the  corpo- 
ration, under  the  act  of  31st  December, 
1841,  the  affidavit  required  by  that  act 
must  be  made  previous  to  suing  out  gar- 
nishee process.  Cooper  v.  Frederick,  9 
Ala.  738. 

§  139.  Actions  to  Enforce  Liability. 
§  140. Nature  and  Form. 

§  140  (1)  Right  to  Sue  at  Law  to  Enforce 
Statutory  Liability. 

An  action  at  law  does  not  lie  against 
a  stockholder  of  an  incorporated  company, 
formed  under  Rev.  Code,  1852,  p.  2,  tit.  2, 
c.  3,  to  enforce  his  liability,  to  the  ex- 
tent of  his  stock,  for  debts  due  by  the 
company  at  the  time  of  its  dissolution. 
The  remedy  is  in  equity  only.  Smith  v, 
Huckabee,  53  Ala.  191. 
§  140  (2)  Proceedings  in  Equity. 

Trust  Fund  Doctrine.— "If  the  capital 
stock  of  a  corporation  is  a  trust  fund — 
subscriptions  to  the  stock,  debts  due  the 
fund,  have  a  trust  character  impressed 
upon  them  also,  and  courts  of  equity, 
whether  there  be  a  remedy  at  law  or  not, 
may,   under   their   g^eral  jurisdiction  to 
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administer  trust  estates,  enforce  the  pay- 
ment of  such  debts  to  the  cestui  que  trust, 
the  creditors  of  the  corporation.  This 
doctrine,  considered  in  and  of  itself,  has 
in  times  past  received  the  recognition  of 
this  court  in  dicta  at  least,  and,  as  part 
of  the  broader  proposition  that  the  prop- 
erty of  a  corporation  under  certain  condi- 
tions constitutes  a  trust  fund  for  its  cred- 
itors, it  was  at  one  time  supported  by  ex- 
press decisions  of  this  court.  It  is  the 
established  doctrine  now  in  many  juris- 
dictions; but  not  so  with  us.  To  the  con- 
trary, the  proposition  as  a  whole,  and  in 
every  part,  has  been  repudiated  by  this 
court,  and  it  has  been  directly  ruled,  ad- 
judged, and  settled  that  the  assets  of  a 
corporation — and  its  capital  and  subscrip- 
tions due  to  its  capital  are  in  part  its  as- 
sets— under  no  circumstances  constitute 
a  trust  fund  for  its  creditors,  but  that,  so 
far  as  creditors  are  concerned,  all  its 
property,  including  its  choses  in  action  of 
all  kinds,  is  held  and  owned  by  it  just  as 
property — choses  in  action  or  what  not — 
is  held  and  owned  by  an  individual  debtor, 
subject  to  no  trust  resting  on  the  artifi- 
cial character  of  the  debtor  entity. 
O'Bear  Jewelry  Co.  v,  Volfer,  106  Ala. 
205,  17  So.  525,  28  I..  R.  A.  707;  Corey  V. 
Wadsworth,  118  Ala.  488,  25  So.  503,  44  L. 
R.  A.  766."  Henderson  v.  Hall,  134  Ala. 
455,  32  So.  840,  851. 

Statutory  Provision  as  to  Trust-Fund 
Doctrine. — "Section  3509.  Marshaling  As- 
sets of  Insolvent  Corporations. — The  as- 
sets of  insolvent  corporations  constitute 
a  trust-fund  for  the  payment  of  the  cred- 
itors of  such  corporations,  which  may  be 
marshaled  and  administered  in  courts  of 
equity  in  this  state."  The  statute  was  only 
intended  to  settle  what  had  theretofore 
been  a  disputed  question  as  to  the  com- 
mon law  of  this  state  upon  that  subject. 
The  question  was,  however,  settled  in  the 
case  of  O'Bear  Jewelry  Co.  v.  Volfer,  106 
Ala.  205,  17  So.  525,  28  L.  R.  A.  707,  and 
settled  to  the  effect  that  the  assets  of  an 
insolvent  corporation  were  not  a  trust 
fund;  but  it  was  intimated  in  that  opinion 
that  the  converse  should  be  the  law, 
though  the  legislature  only  could  so  make 
it.  And  the  statute  was  probably  enacted 
upon  the  faith  and  strength  of  that  de- 
cision, and  to  accomplish  the  ends  and 
for  the  purposes  sought  in  that  suit,  which 


could  not  be  attained  for  the  lack  of  such 
statute.  City  Bank,  etc.,  Co.  v.  Leonard, 
168  AU.  404,  53  So.  71,  73;  Harris  v.  Gate- 
way Land  Co.,  128  Ala.  652,  29  So.  611; 
Pickering  v,  Townsend,  118  Ala.  351,  23 
So.  703. 

The  note  holders  of  a  foreign  banking 
corporation,  which  has  suspended  pay- 
ment and  become  insolvent,  may,  with- 
out first  obtaining  a  judgment  at  law, 
proceed  in  equity  against  the  bank,  its 
directors,  stockholders,  and  agents;  charg- 
ing them  with  fraud  and  misapplication  of 
the  assets,  and  seeking  a  discovery  and  ac- 
count, Such  a  bill  may  be  maintained  un- 
der the  general  powers  and  jurisdiction 
of  the  court,  which  regards  the  capital 
stock  of  the  company,  and  all  its  assets, 
as  a  trust  fund  for  the  payment  of  its 
creditors,  and  the  directors,  stockholders 
and  agents  as  trustees.  Bank  r.  St.  John, 
etc.,  Co.,  25  Ala.  566,  cited  in  note  in  34 
L.  R.  A.  760. 

Call  as  Condition  Precedent. — "As  to 
those  stockholders  who  were  in  default 
in  paying  their  subscriptions  after  the 
calls  of  the  corporation  (if  indeed  the  bill 
shows  there  were  any  such),  it  is  certain 
these  could  be  reached  by  the  ordinary 
course  of  law  as  debtors  to  the  corpora- 
tion. De  Mony  v,  Johnston,  7  Ala.  51; 
Bingham  y.  Rushing,  5  Ala.  403;  Selma, 
etc.,  R.  Co.  V,  Tipton,  5  Ala.  787.  And 
therefore  as  against  such,  it  may  be  con- 
sidered the  bill  will  not  lie,  as  no  addi- 
tional equitable  circumstances  arc  stated 
to  give  jurisdiction  to  the  court.  As  to 
stockholders  on  whom  no  calls  had  been 
made  under  the  charter  (which  we  un- 
derstand is  the  case  intended  to  be  pre- 
sented by  the  bill)  a  different  rule  obtains. 
If  the  act  of  1841  (Dig.  261,  §  10)  is  to  be 
construed  as  allowing  garnishee  process 
when  the  corporation  itself  has  made  no 
calls,  it  does  not  cover  this  case,  for  the 
bill  was  exhibited  before  that  act  was 
passed;  and  it  is  certain  they  were  not 
liable  to  that  process  under  the  previous 
legislation,  for  the  indebtedness  was  in- 
complete until  a  call  was  made  pursuant 
to  the  charter.  See  cases  last  cited.  Has 
then  a  court  of  equity  the  authority  to 
reach  subscriptions  for  stock  to  satisfy  a 
creditor  when  there  is  a  deficiency  of  le- 
gal assets,  in  the  absence  of  any  call  by 
the    corporation    upon    its    stockholders? 
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That  it  has,  is,  we  think,  a  clear  position,  as 
well  on  principle  as  authority."  Allen  v. 
Montgomery  R.  Co.,  11  Ala.  437.  449.  See 
ante,  "Calls  or  Assessments  on  Unpaid 
Subscriptions,"  §  52. 

Fraud  Unnecessary  to  Equity  Jurisdic- 
tion.—A  bill  in  equity  may  be  maintained 
by  a  judgment  creditor  of  an  insolvent 
corporation,  after  return  of  execution  un- 
satisfied, to  reach  amounts  alleged  to  be 
due  the  corporation  from  its  original 
stockholders  on  unpaid  subscriptions;  and 
fraud  in  the  transfer,  or  withholding  of 
the  assets  from  the  creditors,  is  not  nec- 
essary to  equity  jurisdiction.  Hall  v. 
Alabama  Terminal,  etc.,  Co.,  173  Ala.  398, 
66  So.  235. 

"We  are  now  inclined  to  the  opinion, 
and  hold,  that  the  jurisdiction  of  equity 
to  subject  choses  in  action  to  the  pay- 
ment of  a  judgment,  after  the  return  of 
execution,  *No  property  found,'  is  founded 
upon  the  necessity  for  supplying  a  rem- 
edy, where  that  of  the  common  law  is  in- 
adequate, and  therefore  that  inadequacy 
of  a  legal  remedy,  and  not  fraud  vel  non, 
is  the  better  test  of  equity  jurisdiction 
in  such  cases."  Hall  v,  Alabama  Termi- 
nal, etc.,  Co.,  173  Ala.  398,  56  So.  235,  238. 

Statutory  Provisions.— The  Code  (§  823 ) 
provides,  that  "a  judgment  creditor 
of  a  corporation  having  an  execution  re- 
tur^ied  'no  property  found,'  may,  by  bill 
in  equity,  subject  to  the  payment  of  his 
judgment,  the  unpaid  subscription  of  one 
or  more  stockholders  in  such  corporation 
without  joining  the  other  stockholders, 
and  without  regard  to  whether  the  corpo- 
ration has  called  for  such  subscription,  or 
could  maintain  suit  therefor  against  the 
stockholder."  The  act  of  which  this  sec- 
tion is  a  codification  was  approved  Feb- 
ruary 18,  1895.  Hall  V.  Henderson,  114 
Ala.  601,  21  So.  1020;  Roman  v.  Dimmick, 
115  Ala.  233,  22  So.  109;  Harris  v.  Gate- 
way Land  Co.,  128  Ala,  652,  29  So.  611, 
612. 

Adequate  Remedy  at  Law. — Where 
stock  subscribers  to  a  corporation,  intend- 
ing to  defraud  the  corporation  and  hinder 
its  creditors,  sold  their  stock  to  a  non- 
resident, not  believing,  and  having  no 
reason  to  believe,  that  the  buyer  was  able 
to  perform  his  promise  to  pay  the  sub- 
scription notes,  a  judgment  creditor  of 
the  corporation  had  no  standing  in  equity 


to  compel  the  original  subscribers  to 
pay  their  subscription  notes,  because 
having  a  plain  and  adequate  remedy  at 
law,  by  garnishment.  Henderson  v.  Hall, 
134  Ala.  455,  32  So.  840,  63  L.  R.  A.  673. 

The  president  of  a  corporation,  in  or- 
der to  induce  the  payment  of  overdue 
stock  subscription  notes,  offered  to  pur- 
chase the  stock  of  subscribers  who  would 
pay  their  notes.  The  president  had  no 
authority  to  make  such  arrangement,  but 
pretended  to  have.  Certain  subscribers 
paid  their  notes,  and  their  stock  was  pur- 
chased, and  paid  for  with  corporate  assets. 
Held,  that  as  the  corporation  and  its 
creditors  received  the  full  benefit  of  the 
amounts  so  paid,  and  only  suffered  injury 
by  the  illegal  and  unauthorized  diversion 
of  assets  in  payment  for  the  stock,  a 
judgment  creditor  of  the  corporation  had 
no  remedy  in  equity  to  enforce  payment 
of  the  subscription  notes  again,  but  was 
entitled  at  law  to  recover  the  corporate 
assets  unlawfully  disposed  of.  Henderson 
V,  Hall,  32  So.  840,  134  Ala.  455,  63  L.  R. 
A.  673. 

As  Affected  by  Garnishment  Proceed- 
ings.— In  view  of  Code,  §  29,  providing 
that,  where  suits  are  brought  in  the  name 
of  the  person  having  the  legal  right,  for 
the  use  of  another,  the  beneficiary  must 
be  considered  the  sole  party  on  the  rec- 
ord, the  fact  that  a  party  suing  to  subject 
stock  subscriptions  of  a  judgment  debtor 
corporation  to  the  satisfaction  of  the 
judgment  is  assignee  thereof  does  not 
impede  his  legal  remedy  by  garnishment, 
so  as  to  give  him  standing  to  maintain 
his  suit  in  equity.  Henderson  v.  Hall,  32 
So.  840,  134  Ala.  455,  63  L.  R.  A.  673. 

The  president  of  a  corporation,  acting 
without  authority,  proposed  to  certain 
subscribers  to  stock  that  if  they  would 
pay  their  subscriptions  in  cash  he  would 
cancel  their  obligations,  and  transfer  to 
them  certain  bonds  owned  by  the  corpo- 
ration to  an  amount  equal  to  their  sub- 
scriptions so  paid,  or  purchase  their  stock 
with  funds  of  the  corporation,  and  this 
plan  was  executed.  Code  1886,  §  2972, 
was  in  force  at  the  time  of  the  transaction 
and  provided  that  a  judgment  creditor 
of  a  corporation  having  execution  re- 
turned unsatisfied  might  sue  out  a  gar- 
nishment to  subject  the  unpaid  subscrip- 
tion of  any  stockholder  to  the  satisfaction 
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of  his  judgrment.  Held,  that  as  the  cor- 
poration was  not  bound  by  the  unauthor- 
ized acts  of  its  president,  and  might  sue 
on  the  subscription  notes  illegally  can- 
celed, an  unsatisfied  judgment  creditor  of 
the  corporation  could  not  maintain  a 
suit  in  equity  to  reach  the  unpaid  stock 
subscriptions,  because  having  a  plain  and 
adequate  remedy  at  law,  by  garnishment, 
under  Code  1886,  §  2972.  Henderson  ta 
Hall,  32  So.  840,  134  Ala.  455,  63  L.  R.  A. 
673. 

§  141. Defenses. 

As  against  a  creditor  of  the  corpora- 
tion, a  stockholder  is  estopped  to  set  up 
in  defence  of  his  stockholder's  liability 
that  he  purchased  the  stock  for  less  than 
its  par  value,  and  that  hence  no  recovery 
can  be  had,  owing  to  the  illegality  of  the 
transaction.  Vaughn  v,  Alabama  Nat. 
Bank,  143  Ala.  572,  42  So.  64. 

The  fact  that  a  creditor  of  the  corpo- 
ration had  made  money  on  the  purchase 
of  land  at  execution  sale  based  on  a  judg- 
ment against  the  corporation,  did  not  af- 
fect his  right  to  proceed  under  the  statute 
against  the  stockholders.  Vaughn  v.  Ala- 
bama Nat.  Bank,  143  Ala.  572,  42  So.  64. 

'Where,  in  a  suit  by  a  creditor  of  the 
corporation  under  the  statute,  it  appeared 
that  the  corporation  had  executed  a  mort- 
gage to  the  creditor,  which  had  not  been 
foreclosed,  though  the  corporation  had 
caused  the  mortgaged  land  to  be  sold  un- 
der execution  and  had  purchased  it,  the 
stockholders  had  a  right  to  insist  upon  a 
proper  application  of  the  security  to  the 
payment  of  the  corporation's  debt  before 
they  could  be  called  upon.  Vaughn  z/.  Ala- 
bama Nat.  Bank,  143  Ala.  572,  42  So.  64. 

§  142. Limitations  and  Laches. 

Time  of  Accrual  of  Cause  of  Action 
against  Stockholders. — Under  Rev.  Code, 
§§  1775,  2893,  allowing  corporations  to  ex- 
ist for  five  years  after  expiration  of  the 
charter,  etc.,  a  call  must  be  made  or  the 
company  abandon  its  business  before  the 
statute  of  limitations  begins  to  run  in 
favor  of  the  stockholder.  Curry  v.  Wood- 
ward, 53  Ala.  371. 

Enforcement  of  Liability  on  Subscrii>- 
tion. — If,  by  the  terms  of  the  subscrip- 
tion to  stock  in  a  corporation,  the  pay- 
ments are  to  be  made  in  installments  to 
be  called  for  by  the  company,  the  statute 


of  limitations  does  not  begin  to  run  in 
favor  of  the  subscriber  until  a  call  is 
made  by  the  company,  or  by  a  court  of 
competent  jurisdiction,  though  the  com- 
pany has  abandoned  its  charter,  ceased 
to  do  business,  ana  made  an  assignment 
for  the  benefit  of  creditors.  Semple  v. 
Glenn,  91  Ala.  245,  9  So.  265,  reversing  6 
So.  46;  Curry  v.  Woodward,  53  Ala.  371. 

Where  the  subscriptions  for  stock  bind 
the  stockholders  to  pay  the  amount  sub- 
scribed in  installments  as  called  for  by 
the  company,  and  the  company  becomes 
embarrassed,  and  assigns  for  the  benefit 
of  creditors  without  having  made  any 
calls,  the  statute  does  not  run  in  favor  of 
stockholders  against  their  unpaid  sub- 
scriptions from  the  date  of  the  assign- 
ment, but  from  the  time  when,  under  a 
bill  filed  by  creditors,  a  decree  is  after- 
wards rendered  by  a  court  of  equity  mak- 
ing an  assessment  and  calling  for  un- 
paid subscriptions.  Glenn  v.  Semple,  80 
Ala.  159,  distinguishing  Curry  v.  Wood- 
ward, 53  Ala.  371. 

The  statute  of  limitations  does  not  be- 
gin to  run  against  an  action  for  an  as- 
sessment directed  to  be  made  against 
the  stockholders  until  the  rendition  of 
the  decree  directing  the  assessment. 
Lehman  v.  Glenn,  87  Ala.  618,  6  So.  44. 

Enforcement  of  Statutory  Liability. — 
Under  Code  1896,  §  823,  providing  for 
proceedings  against  stockholders  after 
judgment  against  the  corporation,  and  a 
return  of  execution  nulla  bona,  limita- 
tions do  not  begin  to  run  until  such 
judgment  and  return.  Vaughn  v.  Ala- 
bama Nat.  Bank,  42  So.  64,  143  Ala.  572. 

The  cause  of  action  against  the  stock- 
holders of  a  corporation  by  creditors, 
to  enforce  the  stockholders*  individual 
liability  under  the  statute,  does  not  ac- 
crue until  dissolution,  and  the  statute  of 
limitations  then  begins  to  run.  McDon- 
nell V.  Alabama  Gold  Life  Ins.  Co.,  85 
Ala.  401,  5  So.  120,  cited  in  note  in  10  L. 
R.  A.,  N.  S.,  899. 

§  143.  Parties. 

In  order  to  enforce  the  additional  lia- 
bility of  stockholders  over  and  above 
their  dues  on  stock  subscriptions,  which 
is  provided  in  favor  of  creditors  of  insol- 
vent and  dissolved  corporations  by 
Const.,  art.  13,  §  3,  and  Code,  §  1760,  the 
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proper  proceeding  is  a  chancery  suit  to 
which  all  stockholders  are  parties,  and 
nonjoinder  of  some  of  them  will  render 
the  bill  demurrable.  Friend  v.  Powers, 
93   Ala.   114,  9   So.  392. 

§  144.  Pleadings 

§    144    (1)    Bill,   Complaint,    Petition,   or 
Declaration. 

A  bill  by  a  judgment;  creditor  of  a 
corporation  against  certain  stockholders 
therein,  to  subject  alleged  unpaid  stock 
subscriptions  to  the  satisfaction  of  his 
claim,  averred,  in  anticipation  of  a  plea 
of  payment,  that  the  president  of  the 
corporation,  "pretending  he  was  author- 
ized thereunto,  but  not  having  such  au- 
thority," proposed  to  defendant  stock- 
holders that  they  pay  their  subscriptions, 
and  he  would  cancel  their  obligations  in 
respect  thereto,  and  deliver  to  them  cer- 
tain bonds,  which  were  assets  of  the  com- 
pany, to  an  amount  equal  to  the  amount 
of  the  subscriptions  paid,  or  pay  them 
for  their  stock  in  funds  of  the  corpora- 
tion. Held  that,  on  demurrer,  the  bill 
could  not  be  construed  as  alleging  that 
the  corporation  was  in  any  way  bound 
by  the  transaction,  and  more  clearly  so 
in  view  of  the  fact  that  the  application  of 
the  rule  that  the  bill  must,  on  demurrer, 
be  construed  against  complainants,  ex- 
cluded any  possibility  of  construing  the 
allegation  of  want  of  authority  to  refer 
to  the  corporation,  ?.nd  not  the  presi- 
dent thereof.  Henderson  v.  Hall,  32  So. 
840,  134  Ala.  455,  63  L.  R.  A.  673. 

Against  Foreign  Corporation. — Const.. 
1901,  §  232,  prohibits  a  foreign  corporation, 
from  doing  business  in  the  state  with- 
out having  one  known  place  of  business 
and  an  authorized  agent  therein,  and 
Code  1896,  c.  28,  art.  16,  provides  the 
method  of  compliance.  Held,  that  a  bill 
by  a  contract  creditor  to  subject  a  stock 
subscription  to  his  claim  against  a  for- 
eign corporation,  alleging  that  there  was 
no  person  in  the  service  of  the  corpora- 
tion in  the  state,  was  insufficient  for  not 
alleging  a  noncompliance  with  the  stat- 
ute in  order  to  show  that  the  obtaining 
of  a  judgment  was  impracticable.  Mc- 
Donnell V,  Alabama,  etc..  Life  Ins.  Co., 
85  Ala.  401,  5  So.  120;  Spence  v,  Shapard, 
57  Ala.  598;  Dickinson  v.  Traphagan,  147 
Ala.  442,  41  So.  272,  cited  in  note  in  24 
L.  R.  A.,  N.  S.,  633. 


Sufficiency   of   Allegation   of    FraiHL— 

A  bill  by  a  creditor  to  compel  a  stock- 
holder to  pay  the  difference  between  the 
value  of  lands  conveyed  to  the  corpora- 
tion in  payment  for  his  stock  and  the 
par  value  of  such  stock  sufficiently 
charges  fraud  where  it  avers  that  all  the 
capital  stock  of  $1,250,000  was  paid  for 
by  the  conveyance  of  real  estate  of  the 
value  of  $100,000.  Lea  v.  Iron  Belt  Mer- 
cantile Co.,  24  So.  28,  119  Ala.  271. 

§  144  (a)  Plea  or  Answer,  Cross  Bill  or 
Cross  Complaint,  and  Subsequent 
Pleadings. 

An  averment  in  an  answer  to  a  bill, 
filed  for  relief  against  the  stockholders  of 
a  chartered  company,  "that  the  company 
has  no  real,  or  personal  property,  out  of 
which  their  executions  can  be  satisfied," 
is  a  sufficient  allegation  of  insolvency,  to 
let  in  the  defense  of  an  equitable  offset. 
Goodwin  v.  McGehee,  15  Ala.  232. 

In  a  bill  by  a  judgment  creditor  of  a 
corporation  against  certain  stockholders, 
to  subject  their  unpaid  stock  subscrip- 
tions to  the  satisfaction  of  the  judgment, 
one  of  the  respondents  filed  a  cross  bill 
against  a  co-respondent,  alleging  that 
cross  complainant  sold  a  certain  amount 
of  stock  to  cross  respondent,  he  agreeing 
to  pay  the  subscription,  and  hold  cross 
complainant  harmless.  It  was  alleged 
that  the  president  of  the  corporation, 
having  authority  so  to  do,  consented  to 
the  sale,  that  cross  complainant's  sub- 
scription note  was  canceled,  and  that  the 
cross  respondent  was,  at  the  time  of  the 
sale  and  still,  financially  able  to  pay  the 
subscription.  The  cross  bill  prayed  that, 
if  complainants  recovered  against  cross 
complainant,  a  decree  in  favor  of  the  lat- 
ter might  be  entered  against  cross  re- 
spondent for  the  amount  of  the  stock 
sold,  but  there  was  no  allegation  that 
cross  respondent  had  not  paid  for  the 
stock,  or  that  cross  complainant  was  lia- 
ble therefor.  Held,  that  the  cross  bill 
showed  no  liability  on  the  part  of  cross 
respondent,  and  was  demurrable.  Hen- 
derson V,  Hall,  32  So.  840,  134  Ala.  455, 
63  L.  R.  A.  673. 

§  144  (9)  Amendment. 

A  judgment  creditor  of  a  corporation 
sued  subscribers  to  the  stock  to  subject 
their  alleged  unpaid  subscriptions  to  the 
satisfaction    of  his  judgment      Anticipat- 
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ing  a  defense  of  payment,  complainant 
averred  that  the  president  of  the  corpo- 
ration had  without  authority  induced  re- 
spondent to  pay  their  subscription  notes 
by  buying  their  stock,  and  paying  for 
it  in  assets  of  the  corporation.  Subse- 
quently, an  amendment  was  added,  alleg- 
ing that  some  of  the  respondents  had  not 
paid  their  subscription  notes  in  cash,  but 
had  been  illegally  allowed  credit  for  cer- 
tain services,  some  of  which  were  ren- 
dered to  other  corporations.  Held,  that 
the  amendment  was  material,  because  the 
respondents  who  were  illegally  allowed 
credit  would  be  liable  for  those  credits 
in  addition  to  the  amount  of  the  sub- 
scriptions for  which  the  other  respond- 
ents would  be  liable,  if  at  all.  Hender- 
son V.  Hall,  32  So.  840,  134  Ala  455,  63 
L.  R.  A.  673. 

§  144  (4).  Issues,  Proof  and  Variance. 

In  an  action  against  stockholders  for 
goods,  which  they  were  alleged  to  have 
purchased  as  partners,  where  the  evidence 
showed  that  the  goods  were  sold  to  a 
de  facto  corporation,  defendants  were  en- 
titled to  judgment,  although  they  had 
not  alleged  that  plaintiff  was  estopped  to 
deny  the  corporate  existence,  since  there 
was  a  failure  to  prove  the  allegations  of 
the  complaint.  Magnolia  Shingle  Co.  v. 
Zimmern's  Co.,  3  Ala.  App.  578,  58  So.  90. 

§  145.  Evidence. 

§   145    (1)    Presumptions  and  Burden   of 
Proof. 

Where  subscribers  to  the  capital  stock 
of  a  corporation  have  transferred  their 
stock  in  good  faith  to  purchasers,  who 
have  been  accepted  by  the  corporation, 
a  subsequent  creditor  of  the  corporation, 
seeking  to  enforce  their  former  liability 
to  the  corporation  on  allegations  of  fraud 
in  the  transfer,  has  the  burden  of  proof. 
Hall  r.  Alabama  Terminal,  etc.,  Co.,  173 
Ala.  398,  56  So.  235;  Yeend  v.  Weeks,  104 
Ala.  331.  16  So.  165. 

§  145  (2)  Admissibility. 

On  an  issue  whether  persons  who  had 
contracted  a  debt  in  the  name  of  a  cor- 
poration were  personally  liable  because 
the  organization  of  the  corporation  was 
fraudulent,  devised  solely  to  shield  the 
corporators  from  personal  liability,  evi- 
dence that  nothing  was  paid  for  the 
3  Ala  Dig— 33 


stock,  that  the  .affidavits  as  to  subscrip- 
tions paid  were  false,  that  no  property 
was  ever  transferred  to  it  to  constitute 
its  capital,  and  that  no  corporate  func- 
tion was  ever  performed,  except  the  elec- 
tion of  officers,  is  admissible.  Christian 
&  Craft  Grocery  Co.  v.  Fruitdale  Lum- 
ber Co.,  25  So.  566,  121  Ala.  340. 

§  146. Amount  of  Recovery. 

Under  Code  1886,  §  1751,  providing  that 
all  contracts,  express  or  implied,  for  the 
payment  of  money,  bear  interest  from 
the  day  such  money  should  have  been 
paid,  in  a  suit  by  creditors  of  an  insol- 
vent corporation,  to  subject  the  stock- 
holders to  the  additional  liability  pre- 
scribed by  statute,  interest  should  be 
allowed  from  the  time  the  report  of  the 
register  or  referee,  ascertaining  the  debts 
of  the  corporation,  is  confirmed.  Na- 
tional Commercial  Bank  v,  McDonnell. 
92  Ala.  387,  9  So.  149,  cited  in  note  in  19 
L.  R.  A.,  N.  S.,  432. 

VI.  OFFICERS  AND  AGENTS. 

See  ante,  "Estoppel  to  Allege  or  Deny 
Corporate  Existence,"  §  22;  post,  "Pref- 
erences to  Officers  or  Stockholders," 
§  291;  "Franchises  and  Powers  of  Con- 
solidated Corporation,"  §  313;  "Officers 
or  Other  Trustees  for  Purpose  of  Wind- 
ing Up,"  §  335;  "Process,"  §  361. 

(A)   ELECTION  OR  APPOINTMENT, 
QUALIFICATION  AND  TENURE. 

§  147.  Power  to  Elect  or  Appoint  in  Gen- 
eral. 

A  railroad  company  is  a  private  cor- 
poration, and  may  appoint  agents  for  the 
accomplishment  of  its  purposes.  Ala- 
bama &  T.  R.  R.  Co.  V.  Kidd.  29  Ala.  221. 

The  act  of  February,  1839,  providing 
that  the  several  attorneys  of  the  Bank  of 
the  State  of  Alabama  and  its  branches 
shall  receive  salaries  of  a  certain  amount 
and  no  more,  applies  only  to  the  regular 
attorney  of  the  different  banks,  who  is 
elected  by  the  directors,  and  does  not 
prohibit  the  banks  from  employing  such 
other  professional  assistance  as  their  in- 
terests may  require.  Bank  of  Alabama 
V.   Martin,  4  Ala.  615. 

§  148.  Election  of  Directors. 

"  *A   court  of  equity  will  not  primarily 
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take  jurisdiction  to  determine  the  legality 
of  an  election  of  directors  of  a  corpora- 
tion, or  to  remove  a  director  who  is  in 
possession  of  the  office.  The  court  will 
inquire  into  the  regularity  of  the  elec- 
tion, or  the  right  of  the  person  to  the 
office,  only  when  the  question  arises  m- 
cidently  and  collaterally  in  a  suit  of 
which  the  court  has  rightful  jurisdiction 
and  the  grant  of  relief  depends  upon  its 
decision.'  Nathan  v.  Tompkins,  82  Ala. 
437,  2  So.  747;  Moses  v.  Tompkins,  84 
Ala.  613,  4  So.  763;  Perry  v.  Tuscaloosa, 
etc.,  Mill  Co.,  93  Ala.  364,  9  So.  217,  29 
L.  R.  A.  848;  Elliott  v,  Sibley,  101  Ala. 
344,  13  So.  500."  Crow  v,  Florence  Ice, 
etc.,  Co.,  143  Ala.  541,  39   So.   401. 

A  bill  by  a  stockholder,  praying  for 
the  cancellation  of  a  certificate  of  stock, 
because  fictitious,  and  for  the  removal 
of  directors  in  possession  of  the  corpo- 
ration, alleged  that  the  fictitious  stock 
was  issued  in  January  and  that  the  elec- 
tion of  directors  whose  title  to  office  was 
attacked  was  held  in  November  follow- 
ing. Held,  that  the  validity  of  the  issu- 
ance of  the  stock  did  not  depend  on  the 
legality  of  the  election  of  directors,  and, 
though  the  validity  of  the  election  might 
arise  on  the  court  canceling  the  certifi- 
cate of  stock,  yet  that  was  not  sufficient 
to  give  the  court  jurisdiction  of  the  ques- 
tion of  the  validity  of  the  election,  in  the 
absence  of  the  further  condition  that  the 
relief  prayed  for  in  respect  to  the  stock 
depended  on  a  decision  of  the  validity  of 
the  election  of  the  directors.  Crow  v, 
Florence  Ice  &  Coal  Co.,  39  So.  401,  143 
Ala.  541. 

§  149.  Election  or  Appointment  of  Minis- 
terial Officers. 
A  bill  to  compel  the  reinstatement  of 
complainant  as  general  manager  of  a 
corporation  and  to  remove  another  as 
president  could  not  be  sustained,  in  the 
absence  of  some  special  ground  for  equi- 
table cognizance.  Dimmick  v.  Stokes,  43 
So.  854,  151  Ala.  150. 


§  150.  Appointment  of  Agents. 

Record  or  written  evidence  of  the  ap- 
pointment of  a  bank  cashier,  or  other 
agent  of  a  corporation,  is  not  required; 
it  may  be  inferred  from  an  adoption  or 
ratification  of  his  acts,  as  in  the  case  of 


a  natural  person.  Reynolds  v,  Collins,  78 
Ala.  94. 

Record  or  written  evidence  of  his  elec- 
tion or  appointment  by  the  directory,  or 
the  corporation,  is  not  required.  The 
same  presumptions  of  ratification  or  adop- 
tion exist  in  the  case  of  a  corporation,  as 
of  a  natural  person.  Bates  v.  Bank,  2 
Ala.  451;  Alabama,  etc.,  R.  Co.  v,  Kidd, 
29  Ala.  221;  Alabama,  etc.,  R.  Co.  v.  Hill, 
76  Ala.  303;  Reynolds  v,  Collins,  78  Ala. 
94,  97. 

In  the  case  of  Alabama,  etc.,  R.  Co.  z\ 
Kidd,  29  Ala.  221,  this  court  said:  "The 
doctrine  is  now  well  settled,  at  least  in 
the  United  States,  that  the  appointment 
of  an  agent  by  a  corporation  need  not  be 
evidenced  by  the  written  vote  of  its  func- 
tionaries; but  that  it  may  be  inferred 
from  the  adoption  of  the  acts  of  the 
agent  by  such  functionaries,  or  by  the 
corporation."  Alabama,  etc.,  R.  Co.  v. 
Hill,  76  Ala.  303,  306. 

Seal. — While  a  corporation  may,  in  gen- 
eral, act  through  its  common  seal,  it  may 
appoint  an  agent  whose  acts  within  the 
sphere  of  his  powers  would  be  valid  with- 
out a  seal.  Everett  v.  United  States,  6 
Port.  166. 

§  151.  De  Facto  Officers  and  Agents. 
Directors  illegaUy  chosen  by  a  minority 

of  the  stockholders  can  not  be  regarded 
as  directors  de  facto,  so  that  their  acts 
can  not  be  collaterally  called  in  question, 
as  this  rule  is  only  for  the  protection  of 
third  persons  dealing  with  the  corpora- 
tion, and  is  not  applicable  as  between 
the  directors  and  the  stockholders.  As 
to  them  such  directors  are  usurpers,  and 
the  validity  of  their  election  and  acts 
may  be  collaterally  questioned.  Moses 
V.  Tompkins,  84  Ala.  613,  4  So.  763,  cited 
in  note  in  15  L.  R.  A.  418. 

EstoppeL — If  the  president  of  a  foreign 
bank  is  required  by  its  charter  to  be  a 
resident  of  the  state  in  which  it  is  lo- 
cated, he  can  not,  when  sued  by  its  cred- 
itors in  Alabama,  be  heard  to  deny  the 
character  in  which  he  held  himself  out  to 
the  world,  nor  aver  that  he  was  not  quali- 
fied to  hold  that  office  by  reason  of  his 
residence  in  the  state.  Bank  of  St.  Mary 
V.  St.  John,  Powers  &  Co.,  25  Ala.  566, 
cited  in  note  in  15  L.  R.  A.  418. 

Collateral    Attack.— Persons    acting    as 
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directors,  alleged  not  to  have  been  le- 
gally elected,  will  be  enjoined  from  sell- 
ing complainants'  stock  for  nonpayment 
of  assessments  and  calls,  and  from  mak- 
ing other  calls,  and  the  validity  of  their 
election  will  be  examined  into,  as  collat- 
eral to  the  relief  sought,  though  an  origi- 
nal bill  to  test  such  election  would  not 
be  sustained.  Moses  v.  Tompkins,  84  Ala. 
613,  4  So.  763. 

§  152.  Estoppel  to  Deny  Appointment  or 
Agency. 

The  appointment  of  an  agent  by  or  for 
a  corporation,  as  by  a  natural  person, 
may  be  implied  from  a  confirmation  of 
his  acts,  or  an  acceptance  of  his  services 
without  objection;  and  after  such  con- 
firmation, or  acceptance,  the  corporation 
can  not  evade  payment  for  his  services 
by  denying  the  validity  of  his  appoint- 
ment. Alabama,  etc.,  R.  Co.  v.  Hill,  76 
Ala.  303. 

The  corporation  can  not  act  in  pais, 
but  by  its  common  seal,  but,  as  much  as 
a  natural  person,  is  estopped  from  deny- 
ing the  acts  of  its  attorney  of  record. 
Gaines  v.  Tombeckbee  Bank,  Minor 
50,  51. 

Corporations. — ^Where  defendant's  gen- 
eral agent  introduced  to  plaintiffs  its 
local  agent,  saying  that  any  transactions 
had  with  him  would  be  approved  by  de- 
fendant, defendant  can  not  relieve  itself 
from  liability  on  a  contract  made  by  such 
agent  with  plaintiffs  by  showing  that  it 
was  in  excess  of  his  powers.  Tennessee 
River  Transp.  Co.  v.  Kavanaugh,  101  Ala. 
1,  13  So.  283. 

§  153.  Term  of  Office  and  Tenure. 

Under  a  by-law  of  a  corporation  pro- 
viding that  "the  directors  shall  elect  from 
their  number  a  president,  vice  president, 
and  such  other  assistants  as  are  neces- 
sary, said  assistants  to  hold  their  office 
at  the  pleasure  of  the  directory,"  the 
president  is  not  included  in  the  term  "as- 
sistants." Archer  v.  People's  Sav.  Bank, 
88  Ala.  249,  7  So.  53,  cited  in  note  in  23 
L.  R.  A.,  N.  S.,  1294. 

Changing  Term. — In  Alabama,  the  elec- 
tion and  term  of  office  of  the  directors 
and  officers  of  street-railway  companies 
are  governed  by  Code,  §§  1923,  1925, 
which     contemplates    only     annual    elec 


tions;  and  a  majority  of  the.  directors 
of  such  a  corporation  can  not,  by  chang- 
ing the  time  of  the  annual  meeting  of  the 
stockholders,  change  such  term,  and  au- 
thorize an  election  by  the  stockholders 
of  a  new  board  before  the  term  as  limited 
by  the  statute  has  expired.  Nathan  v. 
Tompkins,   82   Ala.  437,  2   So.  747. 

Holding  Over. — When  the  duration  of 
an  official  term  is  expressed  by  the  char- 
ter of  a  corporation  which  creates  the 
office,  the  intention  is  that,  on  the  expi- 
ration of  the  term,  the  authority  and 
duty  of  the  officer  shall  cease;  but  if  the 
proper  corporate  authorities  neglect  to 
provide  a  successor,  and  suffer  the  oflftcer 
to  continue  the  discharge  of  the  duties  of 
the  office,  unless  the  state  or  a  stock- 
holder objects,  no  one  can  complain. 
Thorington  v.  Gould,  59  Ala.  461,  cited 
in  note  in  15  L.  R.  A.  419. 

The  acts  of  a  board  of  directors  ap- 
pointed under  the  charter  of  a  corpora- 
tion to  serve  until  the  end  of  the  first 
Monday  in  January  thereafter  are,  after 
the  expiration  of  the  time,  valid  as  to 
third  persons.  Thorington  v.  Gould,  59 
Ala.  461.  See  ante,  "De  Facto  Oflftcers 
and  Agents,"  §  151. 

§  154.  Disqualification. 

Where  a  stockholder  of  a  corporation 
had  been  elected  a  director  and  president 
of  the  company,  a  sale  of  his  stock  would 
not  ipso  facto  vacate  his  office  as  director 
and  president  so  as  to  deprive  him  of 
the  right  to  exercise  the  functions  of  his 
office.  Howie  v.  Scarbrough,  35  So.  113, 
138  Ala.  148;  Nathan  v.  Tompkins,  82 
Ala.   437,   2   So.   747. 

§  155.  Removal 

One  elected  secretary  of  a  corporation 
by  the  directors,  as  provided  by  the  by- 
laws, to  hold  office  until  his  successor  is 
elected,  can  not  be  discharged  by  the 
president.  Mobile,  J.  &  K.  C.  R.  Co.  v. 
Owen,  25  So.  612,  121  Ala.  505. 

In  a  suit  against  a  corporation  and  its 
directors  where  it  was  shown  that  the 
business  of  the  corporation  was  not  con- 
fined to  the  execution  of  contracts  with 
third  persons,  which  had  been  fraudu- 
lently rescinded,  and  it  was  not  shown 
that  the  directors  had  any  adverse  interest 
in  the  other  business,  nor  that   there  was 
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any  mismanagement  of  the  corporation 
in  relation  thereto,  there  was  not  suffi- 
cient ground  shown  for  the  removal  of 
the  directors  from  the  management  of 
the  affairs  of  the  corporation.  Donald  r. 
Manufacturers'  Export  Co.,  38  So.  841, 
142  Ala.  578. 

§  156.  Election  or  Appointment  of  Suc- 
cessor. 

Under  Code,  §  1924,  providing  that  a 
majority  of  the  directors  of  a  street-rail- 
way company  shall  form  a  board,  and 
may  fill  vacancies  therein,  where  five  of 
the  seven  directors  designated  by  the  act 
of  incorporation  become  disqualified  to 
serve  as  such,  the  two  remaining  direct- 
ors can  not  fill  the  five  vacancies  there- 
by occasioned.  Moses  v.  Tompkins,  84 
Ala.  613,  4  So.  763. 

A  ratification  of  the  act  of  a  minority 
of  directors  in  filling  vacancies,  by  the 
stockholders  in  a  special  meeting  after- 
v^r-ards  held,  will  not  validate  it;  the  by- 
laws providing  that  directors  can  only  be 
lawfully  elected  by  the  stockholders  at 
theii'  regular  annual  meeting.  Moses  v. 
Tompkins,  84  Ala.   613,  4   So.   763. 

(B)   AUTHORITY  AND  FUNCTIONS. 

See  post,  "Application  of  Principle  of 
Agents  to  Corporations,"  §  195;  "Effect," 
§  301. 

§  157.  Authority  of  Directors. 
•  "The  directors  are  intrusted  with  the 
management  of  the  property  and  business 
of  the  corporation,  and  in  the  exercise  of 
their  functions  are  vested  with  a  large 
discretion.  Their  relations  with  the  cor- 
poration and  its  stockholders. are  of  a  fi- 
duciary character.  They  are  under  the 
duty  to  the  stockholders  to  exercise  their 
judgment  and  discretion  in  the  conduct  of 
the  business  of  the  corporation.  On 
questions  of  business  policy  and  manage- 
ment their  decisions  are  controlling,  and 
their  acts  will  not  be  disturbed  or  inter- 
fered with  by  the  court  at  the  instance 
of  a  stockholder  unless  they  are  guilty 
of  a  willful  abuse  of  their  discretion,  or 
act  in  bad  faith,  or  in  disregard  of  duties 
imposed  upon  them,  by  law."  Wolf  v. 
Underwood,   96   Ala.   329,   11   So.   344.   345. 

"The  officers  of  a-  corporation  are 
trustees  for  the  stockholders,  but  not  for 
the  creditors  of  the  corporation.     Force 


V.  Age-Herald  Co.,  136  Ala.  271,  33  So. 
866;  O'Bear  Jev/elry  Co.  v.  Volfer,  106 
Ala.  205,  17  So.  525,  28  L.  R.  A.  707." 
Hall  V.  Alabama  Terminal,  etc.,  Co.,  173 
Ala.  398,  56  So.  235,  244.  See  post, 
"Trust-Fund   Doctrine,"   §  290   (2). 

The  officers  of  a  corporation,  being 
trustees  for  the  stockholders,  but  not  for 
the  creditors  of  the  corporation,  held 
to  have  a  right  to  leave  certain  matters 
as  to  transfer  of  stock  to  the  discretion 
of  the  president.  Hall  &  Farley  v.  Ala- 
bama Terminal  &  Improvement  Co.,  173 
Ala.  398,  56  So.  235. 

§  158.  Meetings  of  Directors. 
§     158    (1)    Necessity    and    Legality    of 
Meeting. 

It  is  not  necessary,  in  order  to  validate 
a  sale  of  a  corporation's  assets  by  the 
president,  that  authority  to  sell  be  con- 
ferred on  the  president  at  a  regular  di- 
rectors meeting,  if  the  directors  own  all 
the  corporate  stock.  Jordan  v.  Collins, 
107    Ala.   572,    18    So.    137. 

A  railroad  corporation,  acting  through 
its  board  of  directors,  having  made  a  con- 
tract for  the  sale  of  its  roadbed,  etc.. 
that  contract  can  not  be  varied  by  any 
agency  less  than  the  power  that  made  it; 
and  hence,  no  member,  or  numbei  of  mem- 
bers of  the  board  less  than  a  quorum, 
has  authority  to  add  to  the  contract  a 
new  term  or  condition;  nor  has  a  quorum 
of  the  directors  or  stockholders,  provided 
they  are  assembled  as  a  board.  Tennes- 
see, etc..  R.  Co.  V.  East  Alabama  R.  Co., 
73  Ala.  426. 
§  158  (2)    Time  and  Place  of  Meeting. 

Under  Acts  1888-89,  p.  76,  a  meeting 
of  directors  held  outside  the  state  is  law- 
ful when  the  act  of  incorporation  au- 
thorized it,  or  it  was  directed  by  a  vote 
of  the  directors  or  stockholders,  provided 
that  all  stockholders  who  are  residents 
of  this  state  consent  thereto  in  writing, 
and  provided  further,  that  the  corpora- 
tion kept  an  office,  agent,  and  place  of 
business  within  this  state,  and  within 
thirty  days  after  any  such  meeting  it  de- 
posited with  such  agent  a  certified  copy 
of  the  proceedings  at  such  meeting. 
Brockway  7-.  Gadsden  Mineral  L?ind  Co., 
102  Ala.  620,  15  So.  431. 
§  158  (3)    Number  Authorized  to  Act 

A  contract  by  a  board  of  directors  can 
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not  be  changed  by  less  than  a  quorum  of 
the  board.  Tennessee  &  C.  R.  Co.  v.  East 
Alabama   Ry.   Co.,   73   Ala.   426. 

Number  Necessary  to  Authorize  Trust 
Deed. — Under  the  charter  of  a  corpora- 
tion, the  directors,  consisted  of  nine  per- 
sons including  the  president,  and  "the 
president  and  directors  or  a  majority  of 
them"  could  borrow  money  and  pledge 
the  property  of  the  company,  etc.  By 
amendment,  provision  was  made  for  two 
additional  directors,  the  eleven  directors 
including  the  president  to  be.  subject  to 
all  the  restrictions,  and  have  all  the  pow- 
ers, of  the  board  elected  under  the  o'd 
charter,  except  that  six  directors  includ- 
ing the  president  should  constitute  a 
quorum.  Held,  that  a  trust  deed  to  secure 
a  loan  executed  in  accordance  with  in- 
structions of  a  meeting  of  six  or  more 
directors,  from  w*hich  the  president  was 
absent,  was  a  valid  deed  of  the  corpora- 
tion.    Meyer  v.  Johnston.  53  Ala.  237. 

Attendance  of  President — ^Under  the 
charter  of  a  corporation,  the  directors 
consisted  of  nine  persons  including  the 
president,  and  "the  president  and  direct- 
ors of  a  majority  of  them"  could  borrow 
money  and  pledge  the  property  of  the 
company,  etc.  By  amendment,  provision 
was  made  for  two  additional  directors, 
the  eleven  directors  including  the  presi- 
dent to  be  subject  to  all  the  restrictions, 
and  have  all  the  powers,  of  the  board 
elected  under  the  old  charter,  except  that 
six  directors  including  the  president  should 
constitute  a  quorum.  Held,  that  the  inten- 
tion was  to  indicate  that  the  president, 
when  present,  should  be  considered  as 
one  of  the  six  directors  essential  to  form 
a  quorum,  and  not  to  make  him  an  in- 
tegral part  of  the  corporation,  without 
whose  presence  all  the  other  directors 
could  not  constitute  a  quorum  to  do  any 
business.     Meyer  v.  Johnston,  53  Ala.  237. 

§  159.   President. 

"The  president  of  a  corporation,  as 
such,  without  more,  has  no  inherent 
power  or  authority  to  discharge  other 
officers,  or  to  employ  others  after  dis- 
charge; yet  we  do  not  think  it  necessary, 
in  order  to  confer  such  power  upon  him, 
that  it  should  be  delegated  at  a  meetin;? 
of  all  the  directors,  or  that  any  record 
thereof  should  be  made.  The  only  es- 
sential   thing   is    that   he    have    authority 


from  the  board  of  directors,  and  we 
know  of  no  reason  why  such  authority 
could  not  be  given  orally  as  well  as  in 
writing."  Mobile,  etc.,  R.  Co.  v.  Hawkins, 
163  Ala.  565,  51  So.  37,  45. 

An  assignment  of  a  claim,  executed  in 
the  name  of  the  corporation  by  its  vice 
president,  to  which  the  corporate  seal 
was  not  attached,  was  not  adm.issible  in 
evidence  in  an  action  by  the  assignee, 
where  there  was  no  evidence  that  the  vice 
president  was  authorized  to  execute  the 
contract,  .\merican,  etc.  Loan  Ass'n  7'. 
Smith,  122  Ala.  502,  27  So.  919;  Goodyear 
Rubber  Co.  v,  Scott  Co.,  96  Ala.  439,  11 
So.  370;  Cook  on  Stocks,  §  712.  Allen  v. 
Alston,  147  Ala.  609,  41  So.  159,  160. 

§  160.   Inferior  Ministerial  Officers. 

A  superintendent  of  a  corporation  hav- 
mg  charge  of  its  business  is  not,  as  such, 
authorized  to  go  beyond  its  usual  man- 
ner of  transacting  its  business  by  hiring 
a  horse  and  buggy  for  its  employees, 
where  such  hiring  was  not  necessary  to 
the  transaction  of  its  business.  Baird 
Lumber  Co.  v.  Devlin,  27  So.  425,  124  Ala. 
245;  Sweetser  v.  Shorter,  123  Ala.  518, 
26  So.  298. 

Authority  by  an  assistant  superintend- 
ent to  employ  a  station  agent  includes 
the  authority  to  agree  on  his  compensa- 
tion. Alabama  Great  Southern  R.  Co.  v. 
Hill,  76  Ala.  303. 

(C)  RIGHTS,  DUTIES,  AND  LIA- 
BILITIES  AS  TO  CORPORATION 
AND  ITS  MEMBERS. 

See  post,  "Priorities  of  Claims,"  §  303. 
§  161.   Fiduciary  Nature  of  Relation.  ' 

Private  corporations  are  formed  for 
private  gain,  and  the  board  of  directors 
who  are  entrusted  with  the  management 
of  its  affairs  are  selected  from  the  stock- 
holders, on  account  of  their  supposed 
fitness  for  the  position,  and  occupy  the 
position  of  trustees,  to  whose  judgment 
and  discretion  much  is  confided,  and  from 
whom  infallibility  is  not  expected.  Tus- 
caloosa Mfg.  Co.  V,  Cox,  68  Ala.  71. 

The  directors  are  trustees  of  the  pow- 
ers and  property  of  the  corporation,  and 
the  shareholders  are  the  beneficiaries. 
Tuscaloosa  Mfg.  Co.  v.  Cox,  68  Ala. 
71,  76. 

"Directors   and   other   governing   mem- 
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bers  of  a  corporation  are  so  far  agents  of 
the  corporation  that  in  their  dealings  re- 
specting corporate  interests  they  are  sub- 
ject to  the  rules  which  apply  generally 
to  persons  standing  in  fiduciary  relations, 
and  which  forbid  such  persons  to  secure 
an  advantage  for  themselves  which  fidel- 
ity to  the  trust  reposed  in  them  would 
carry  to  others  whose  interests  they 
ought  to  represent.  It  is  a  breach  of  their 
fiduciary  obligations  which  equity  will 
not  tolerate  for  such  officers,  in  antago- 
nism to  the  corporate  interest,  to  oust  the 
corporation  from  beneficial  property 
rights  which  ought  to  be  preserved  to  it 
by  acquiring  the  property  for  them- 
selves. Derelictions  of  this  kind  are 
treated  as  a  fraud  on  the  corporation  out 
of  which  equity  will  raise  a  constructive 
trust  in  its  favor."  Lagarde  v.  Anniston 
Lime,  etc.,  Co.,  126  Ala.  496,  28  So.  199, 
201. 

§  162.   Compensation. 

§  162  (1)  Rights  Thereto  in  General. 

A  corporation  authorized  by  its  charter 
to  engage  in  a  lottery,  and  employ  an 
agent  to  aid  it  in  carrying  on  its  business 
under  the  act  of  incorporation,  is  bound 
to  pay  such  agent  for  his  services  in  its 
behalf,  and  to  repay  to  him  money  he 
may  have  expended  at  its  request,  notwith- 
standing the  business  in  which  the  .-^.ssocia- 
tion  is  engaged  is  a  lottery  business,  so 
long  as  it  keeps  within  the  limits  of  its 
corporate  privileges.  Broadbent  v.  Tus- 
kaloosa  Scientific  &  Art  Ass'n,  45  Ala. 
170. 

The  fact  that  a  corporation  was  with- 
out funds  does  not  relieve  it  of  its  obliga- 
tion to  pay  salaries  of  its  officers,  so  long 
as  it  permits  them  to  remain  in  office,  and 
accepts  their  services.  Mobile,  J.  &  K. 
C.  R.  Co.  V.  Owen,  25  So.  612,  112  Ala. 
605.  See,  also,  the  title  BANKS  AND 
BANKING. 

§   162   (2)    Right  Dependent  on  Services 
within  or  Outside  Ordinary  Duties. 

Where  work  was  done  by  other  me* 
chanics  for  the  bank,  under  the  superin- 
tendence of  one  of  the  board  of  directors, 
the  board  might  lawfully  direct  the  com- 
pensation to  be  paid  to  him  for  the  use  of 
those  doing  the  work.  Branch  Bank  v. 
Collins,  7  Ala.  95. 


§  162  (3)    Directors  or   Trustees   Voting 
Themselves   Salaries   or   Increase. 

An  order  of  the  board  of  directors  al- 
lowing a  compensation  of  $1,000,  each,  to 
the  members  of  the  board,  constituting 
the  "real  estate  committee,"  is  illegal  and 
void.    Branch  Bank  v.  Collins,  7  Ala.  95. 

Where  money  is  paid  to  a  director  by 
order  of  the  board,  not  authorized  by  law, 
the  bank  may  recover  it  as  so  much  re- 
ceived to  its  use.  Branch  Bank  v.  Collins, 
7  Ala.  95. 

The  board  of  directors  of  the  Capital 
Branch  Bank  at  Mobile  can  not  compen- 
sate one  of  their  number  for  extra  serv- 
ices rendered  to  the  bank.  Branch  Bank 
of  State  of  Alabama  v.  Collins,  7  Ala.  95; 
Branch  Bank  of  State  of  Alabama  v, 
Scott,  7  Ala.  107. 

Good  Faith  with  Intent  to  Benefit  Cor. 
poration. — The  giving  compensation  to  a 
member  of  the  board  of  directors,  for 
extra  services  as  an  agent  of  the  bank, 
though  unlawful,  is  not  such  an  act  as 
will  expose  the  directory  to  liability,  if 
done  in  good  faith,  and  with  the  honest 
intent  of  benefiting  the  bank.  Godbold 
V.  Branch  Bank,  11  Ala.  191,  cited  in  note 
in  55  L.  R.  A.  762. 

§  162  (4)    Amoimt  and  Duration. 

Incumbent  assumed  the  office  of  secre- 
tary of  a  corporation  at  a  fixed  monthly 
salary  under  a  verbal  agreement  with  the 
president,  and  performed  his  duties  during 
the  period  claimed.  The  by-laws  created 
the  office  of  secretary,  and  fixed  the  term 
of  office  at  one  year  and  until  a  succes- 
sor was  elected.  The  power  of  filling  the 
office  and  fixing  the  salar:^  was  in  the  di- 
rectors, but,  though  they  did  not  fix  the 
salary  of  the  incumbent,  they  elected  him 
to  the  office  when  he  had  filled  it  over  a 
year,  and  after  they  had  approved  his  re- 
port charging  himself  with  the  salary 
agreed  on  with  the  president,  and  after- 
wards re-elected  him.  The  directors  never 
removed  him,  nor  notified  him  his  salary 
would  be  discontinued.  Held,  that  he 
was  entitled  to  the  salary  during  the  en- 
tire period  of  service,  and  his  recovery 
could  not  be  limited  to  the  value  of  the 
services  performed.  Mobile  J.  &  K.  C. 
R.  Co.  V.  Owen,  25  So.  612,  121  Ala.  505. 

Amount  Fixed  for  Predecessor. — On 
answer  of  a  railroad  company  garnished 
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as  debtor  of  their  president  that  he  has 
performed  services  as  their  president,  but 
that  his  salary  has  not  been  fixed  by  the 
board  of  directors,  judgment  may  be  ren- 
dered against  the  company  for  the  amount 
admitted  therein  to  have  been  paid  to  his 
immediate  predecessors  for  performance 
of  the  same  services,  although  the  an- 
swer further  states  that  the  president  has 
in  his  hands  a  large  amount  of  money  and 
other  property  belonging  to  the  company 
for  which  he  has  never  accounted,  but  as 
to  which  he  is  not  in  default.  South  & 
N.  A.  R.  Co.  V.  Falkner,  49  Ala.  115. 

§  162  (5)  EfiFect  of  Dissolution  or  In- 
solvency and  Retirement  from  Busi- 
ness. 

Where  a  corporation  was  dissolved  at 
the  instance  of  stockholders,  and  placed 
in  the  hands  of  trustees,  the  office  of 
president  was  terminated,  and  the  in- 
cumbent, subsequently  appointed  receiver, 
was  not  entitled  to  receive  a  salary  as 
president  in  addition  to  his  compensation 
as  receiver.  Sullivan  Timber  Co.  v. 
Black,  48  So.  870,  159  Ala.  570. 

Even  if  he  were  entitled  to  compensa- 
tion, his  remedy  would  be  at  law,  and  not 
in  equity.  Sullivan  Timber  Co.  v.  Black, 
159  Ala.  570,  48  So.  870. 

§  162  (6)  Actions  for  Compensation. 

In  an  action  against  a  corporation  for 
the  salary  of  an  officer,  transactions  and 
conversations  between  the  corporation  and 
other  officers  were  properly  excluded.  Mo- 
bile, J.  &  K.  C.  R.  Co.  V,  Owen,  25  So. 
G12,  121  Ala.  505. 

It  is  no  defense  to  an  action  by  the 
secretary  of  a  corporation  for  his  salary 
that  during  his  incumbency  he  also  acted 
as  secretary  for  another  company,  it  not 
being  shown  that  the  duties  of  the  latter 
office  conflicted  with  the  former,  or  in- 
volved the  doing  of  acts  prejudicial  to  de- 
fendant. Mobile,  J.  &  K.  C.  R.  Co.  v. 
Owen,   25    So.   612,    121    Ala.   505. 

§  163.  Management  of  Corporate  AfiPairs 
in  General. 

§  163  (1)  In  General 

As  to  the  duties,  liabilities,  degree  of 
care,  and  personal  liability  of  bank  direct- 
ors, see  tJie  title  BANKS  AND  BANK- 
ING. 

In  a  suit  by  a  corporation  against   its 


cashier  for  negligence,  it  was  proved  that 
it  was  the  duty  of  the  cashier  to  attend 
to  the  matters  neglected,  and  that  a  reso- 
lution had  been  passed  by  the  directors  re- 
quiring the  cashier  so  to  arrange  the  du- 
ties of  the  officers  as  to  give  B.,  an  officer 
of  the  corporation,  the  necessary  assist- 
ance in  his  department.  Under  this  reso- 
lution a  written  memorandum  was  drawn 
up  and  signed  by  all  the  officers  except 
two,  the  various  duties  being  defined;  and 
by  it  a  bookkeeper  was  charged  with  the 
duty  alleged  to  have  been  neglected,  and 
did  attend  to  that  duty  until  after  the  de- 
fault charged  to  defendant.  The  memo- 
randum had,  by  the  cashier,  been  laid  on 
the  table  of  the  directors  when  in  ses- 
sion, and  it  was  not  proved  that  it  was 
read  or  acted  on  by  the  beard.  Held, 
that  it  was  a  reasonable  inference  that 
the  directors  assented  to  and  approved 
of  this  arrangement  of  the  officers,  and 
that,  as  they  did  not  dissent  from  it,  they 
must  be  considered  as  acquiescing  in  the 
arrangement  so  made.  State  Bank  v, 
Comegys,  12  Ala.  772. 

§  163  (2)    Degree  of  Care  Required  and 
Negligence. 

The  directors  of  a  corporation  are  only 
bound,  in  the  management  of  the  affairs 
of  the  corporation,  to  ordinary  dili- 
gence, such  as  men  of  common  prudence 
exercise  in  the  management  of  their  own 
affairs.  'Smith  v.  Prattv^le  Mfgj.  Co.. 
29  Ala.  503,  cited  in  note  in  55  L.  R.  A. 
762. 

Directors  must  bring  to  the  service 
fidelity  to  the  welfare  of  the  beneficiaries, 
and  diligence  in  the  performance  of  their 
duties.  They  are  not  guarantors  that  the 
methods  they  adopt  will  lead  to  the  most 
prosperous  results.  Tuscaloosa  Mfg.  Co. 
V,  Cox,  68  Ala.  71,  76. 

§    164.    Corporate   Property,   Funds,   and 
Securities. 

§  164  (1)    Liability  for  Funds  Deposited. 

A  treasurer  of  a  corporation,  not  for 
pecuniary  profit,  acting  without  compen- 
sation, who,  for  safe-keeping,  deposited 
corporate  funds  in  his  name  as  such 
treasurer  in  a  bank  considered  solvent  by 
himself  and  other  prudent  men,  is  not 
liable  for  the  loss  of  such  funds  through 
the  failure  of  the  bank.      Ditmar  v.  Bogle, 
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53  Ala.  16i):  Lehman  r.  Robertson,  «4  Ala. 
489,  4  So.  728;  Henry  i\  Porter,  4G  Ala. 
203;  Booth  v.  Dexlcr,  etc..  Fire  Enjrine  Co. 
No.   1,   118   Ala.   369,   24   So.    405. 

Where  a  cashier's  bond  provides  that  he 
shall,  with  fidelity  and  accordin;^  to  the 
best  of  his  skill,  conduct  himself  in  said 
office,  safely  and  securely  keep  all  moneys 
deposited,  refunding  and  paying  over  the 
same  when  properly  required,  no  liability 
arises  thereon  for  loss  by  robbery.  Plant- 
ers' &  Merchants'  Bank  v.  Hill,  1  Stew. 
201. 

§  164  (2)    Purchase  and  Sale  of  Property 
in  General. 

A  deed  by  a  corporation  to  a  director, 
participating  in  the  directors'  meeting  and 
being  on  resolution  of  the  directors,  the 
grantee  participating  in  the  directors' 
meeting  and  being  necessary  to  make  a 
quorum,  while  not  void,  is  voidable, 
though  there  was  no  fraud.  Mobile  Land 
Imp.  Co.  V.  Gass,  39  So.  229,  142  Ala.  520. 

§    165.    Acquiring    Adverse    Title    or    In- 
terest. 

Where,  when  complainant  procured 
certain  leases  of  mining  land,  he  was  the 
president  of  defendant  corporation,  and 
had  for  some  time  been  prospecting  on 
the  land  at  the  expense  of  the  company, 
by  which  he  was  paid  a  salary,  he  was  not 
entitled  to  obtain,  as  against  it,  any  per- 
sonal advantage  by  obtaining  one  of  the 
leases  in  his  own  name,  and  the  rights 
secured  thereby  were  held  by  him  as  trus- 
tee for  the  corporation.  De  Bardeleben 
V,  Bessemer  Land  &  Improvement  Co.,  37 
So.  511,  140  Ala.  621. 

A  director  of  a  corporation  may  pur- 
chase for  himself  stock  of  the  corporation, 
notwithstanding  his  agreement  with  the 
other  directors  to  purchase  stock  with 
corporate  funds  for  the  benefit  of  the  cor- 
poration, since  such  agreement  is  void. 
Dacovich  v.  Canizas,  44  So.  473,  152  Ala 
287. 

§    166.    Individual    Profits     or     Benefits 
from  Corporate  Business. 

Where  a  director  and  superintendent, 
on  behalf  of  the  corporation,  contracts 
with  a  third  person  for  work  and  material, 
paying  him  an  excessive  price  therefor, 
or  reserving  to  himself  individually  a  dis- 
count or  commission,  he  is  liable  to  ac- 


count to  the  corporation.  Perry  v.  Tus- 
caloosa Cotton-Seed  Oil  Mill  Co.,  93  Ala. 
364,  9  So.  217. 

§  167.    Fraud  as  against  Corporation  or 
Shareholders. 

The  mere  fact  that  plaintiff  corporation 
was  negotiating  for  the  purchase  of  cer- 
tain property  did  not  give  it  such  an  in- 
terest or  expectancy  therein  as  would 
render  a  purchase  thereof  by  its  president 
and  secretary  a  breach  of  their  fiduciary 
obligation  amounting  to  a  fraud.  Lagarde 
V.  Anniston  Lime  &  Stone  Co.,  28  So.  199, 
126   Ala.   496. 

Supplanting  Corporation  in  Renewal  of 
Lease. — "There  is  a  reasonable  expectancy 
attending  a  lease  of  land  that  the  tenant 
holding  possession  under  it  will  be  able 
to  renew  the  lease  at  its  expiration. 
which  expectancy  is,  under  some  circum- 
stances, recognized  as  a  valuable  prop- 
erty right,  though  the  tenant  may  have 
no  way  of  enforcing  renewal.  Equity  will 
so  regard  and  treat  it  as  against  those 
occupying  fiduciary  relations  to  the  ten- 
ant in  respect  to  the  leased  property 
where  they  seek  to  supplant  the  tenant  in 
the  renewal  of  the  lease,  and  the  doctrine 
applies  where  a  corporation's  managing 
officers  so  offend  against  it."  Lagarde  r. 
Anniston  Lime,  etc.,  Co.,  126  Ala.  496,  28 
So.  199,  201. 

§  168.    Actions  between  Corporation  and 
Its  Officers  or  Agents. 

§  168  (1)   Remedy  at  Law  or  in  Equity. 

On  a  bill  filed  by  a  corporation  for  the 
purpose  of  annulling  a  certain  resolution 
adopted  by  its  board  of  directors,  and  for 
the  cancellation  of  certain  deeds  convey- 
ing corporate  lands,  made  pursuant  to 
said  resolution,  and  for  an  accounting 
with  the  defendant  as  a  trustee,  where  ac- 
tual fraud  is  charged,  and  it  is  averred 
that  in  such  transactions  there  was  a 
breach  of  the  confidential  and  fiduciary 
relation  existing  between  the  defendant 
and  the  plaintiff  corporation,  in  which  he 
was  an  officer  and  director,  and  it  is  fur- 
ther shown  by  the  averments  "of  the  bill 
that  under  the  resolution  property  was 
conveyed  to  the  defendant  as  a  gift  or 
donation,  and  it  does  not  appear  in  the 
bill  that  any  benefit  ever  resulted  to  or 
was    received   by   the    complainant    imder 


ligitized  by 


Google 


§§  168  (1)-169  (1) 


Corporations 


521 


said  allejred  unauthorized  acts,  such  bill 
is  not  subject  to  demurrer  on  the  ground 
that  the  complainant  had  an  adequate 
remedy  at  law  for  the  enforcement  of  its 
rights.  Mobile  Land  Imp.  Co.  v.  Gass, 
29  So.  920,  139  Ala.  214. 

§  168  (2)    Time  to  Sue. 

A  president  of  a  corporation,  v/hen  sued 
for  funds  misapproprialed  by  him,  can  not 
set  up  the  statute  of  limitations  as  a  de- 
fense, if  the  failure  of  plaintiff  corpora- 
tion to  sue  within  the  statutory  time  on 
account  of  the  misappropriations  was  due 
the  defendant's  misrepresentations  as  to 
the  condition  of  the  corporate  affairs,  and 
his  conduct  thereof.  Coxe  v,  Huntsvillc 
Gas  Lieht  Co.,  100  Ala.  371,  17  So.  626. 

§  168  (3)  Pleading. 

Plea  that  cashier  was  violently'  robbed 
of  the  money  while  he  was  in  the  dis- 
charge of  his  duty,  is  defective,  unless  it 
set  forth  the  circumstances,  time,  place, 
etc.,  of  the  robbery.  Planters',  etc..  Bank 
z'    Hill,  1  Stew.  201. 

§  169.   Actions  between  Shareholders  and 
Officers  or  Agents. 

§   169   (1)    Conditions  Precedent,  Pnrsu- 
ing  Other  Remedies,  and  Demand. 

See  ante,  "Actions  between  Members 
and  Corporation,"  §  103. 

''Ordinarily,  actions  must  be  brought  in 
the  name  of  the  corporation  foi  the  re- 
dress of  wrongs  committed  against  it,  or 
for  money  due  to  it  by  its  officers  or  by 
other  persons;  or,  to  put  the  proposition 
difterently.  before  .i  stockholder  can  main- 
tain a  suit  in  his  own  name  against  the 
corporation  of  which  he  is  a  member  and 
an  officer  of  such  corporation  for  money 
belonging  to  the  corporation  and  which 
has  been  converted  to  the  officer's  use, 
he  must  show  that  he  has  done  all  in  his 
power  to  obtain,  within  the  corporation 
itself,  redress  of  the  wrongs  complained 
of,  that  he  has  made  an  honest  effort  to 
get  the  governing  body  of  the  corpora- 
tion to  remedy  the  wrong,  and,  failing 
with  them,  that  he  then  applied  to  the 
stockholders  as  a  body  to  take  action 
towards  redressing  the  grievances  com- 
plained of,  without  avail.  Montgomery 
Light  Co.  V.  Lahey,  121  Ala.  131,  25  So. 
lOOG;  Montgomery  Tract.  Co.  v.  Harmon, 
140  Ala.  505,  37  So.  371;  Tillis  v.  Brown, 


3  54  Ala.  403,  45  So.  589."  Hagood  v. 
Smith,  162  Ala.  512,  50  So.  374;  Stciner  v. 
Parsons,  103  Ala.  215,  13  So.  771;  Tusca- 
loosa Mfg.  Co.  V.  Cox,  68  Ala.  71 ;  Nathan 
r.  Tompkins,  82  Ala.  437,  2  So.  747;  Ro- 
man z\  WooUolk,  98  Ala.  219,  13  So.  212; 
Merchants,  etc..  Line  v.  Waganer.  71  Ala. 
581;  Howze  v.  Harrison,  165  Ala.  150,  51 
So.  614,  615;  Minona  Portland  Cement 
Co.  V.  Reese,  167  Ala.  485,  52  So.  523. 

''There  are,  however,  exceptional  cases 
where  this  demand  on  the  directors  or 
governing  board  of  the  corporation  is  not 
required.  If  it  is  made  clearly  to  appear 
that  such  demand  would  meet  with  re- 
fusal, or  that  the  litigation  following 
would  necessarily  be  under  the  control  of 
the  persons  opposed  to  its  success,  or 
where  the  persons  constituting  the  gov- 
erning board,  or  a  majority  of  them,  are 
themselves  the  wrongdoers,  or  under  their 
control,  and  that  any  effort  to  obtain  re- 
dress through  the  stockholders  >AOuld  be 
unavailing  for  want  of  time  or  other 
cause,  in  such  cases  the  authorities  sus- 
tain the  doctrine  that  the  minority  share- 
holders may  maintain  the  suit  in  their 
own  name,  without  any  previous  demand 
or  refusal  on  the  directors  or  other  gov- 
erning officers."  Montgomery  Light  Co. 
v,  Lahey,  121  Ala.  131,  25  So.  1006,  1008. 

A  bill  by  the  minority  stockholders  of 
a  terminal  corporation,  organized  to  build 
and  equip  railroads,  charged  the  president 
with  having  wrongfully  used  all  the  avail- 
able assets  in  the  construction  of  an  in- 
solvent railroad,  organized  by  himself,  and 
that  he,  and  others  acting  with  him  in  mis- 
appropriating the  assets  of  the  terminal 
company,  controlled  a  majority  of  its  di- 
rectors, and  also  of  its  stock,  and  could 
not  be  relied  on  to  bring  any  suit  for  the 
recovery  of  the  assets  so  misappropri- 
ated. Held,  that  an  application  for  an  in- 
junction and  the  appointment  of  a  re- 
ceiver for  the  terminal  company  pending 
the  action  would  be  denied,  where  not  a 
member  of  the  board  of  directors  of  the 
terminal  company,  except  the  president, 
and  not  a  stockholder,  with  two  or  three 
exceptions,  has  any  interest  in  the  rail- 
road company,  since  an  appeal  should 
first  have  been  made  by  the  minority 
stockholders  to  the  terminal  company  it- 
self to  redress  the  alleged  grievance,  or 
for  authority  to  use  its  name  in  the  prose- 
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cution  of  the  suit.  Roman  v,  Woclfolk, 
98  Ala.  219,  13  So.  212. 

BUI  to  Dissolve  Corporation.— '* It  is 
not  to  redress  the  wrongs  of  directors  or 
officers  of  the  corporation  that  is  the 
primary  object  of  this  bill,  but  simply  to 
have  a  nongoing  corporation,  one  that 
has  utterly  failed  of  the  object  and  pur- 
poses for  which  it  was  formed,  and 
which  owes  no  debts,  dissolved,  and  the 
assets  distributed,  according  to  law,  to 
those  entitled.  Tn  such  a  case  there  is 
no  necessity  to  apply  to  the  directors  for 
redress,  for  the  directors,  as  such,  have 
no  authority  to  dissolve  a  corporation; 
their  business  being  usually  to  see  that 
the  corporation  is  properly  conducted  to 
work  out  the  purposes  for  which  it  was 
formed.  A  court  of  equity  is  the  proper 
place  to  have  such  dissolution  decreed 
and  the  assets  properly  distributed.  Ross 
V,  American  Banana  Co.,  150  Ala.  268,  43 
So.  817;  Central  Land  Co.  v.  Sullivan,  152 
Ala.  360,  44  So.  644;  Noble  v,  Gadsden 
Land,  etc.,  Co.,  133  Ala.  250,  31  So.  856." 
Minona  Portland  Cement  Co.  v.  Reese, 
167  Ala.  485,  52  So.  523,  524. 

Ownership  of  Stock  by  Relatives  of  Of- 
ficer.— A  stockholder,  suing  a  corporation 
and  an  officer  for  an  accounting  for 
moneys  received  by  the  officer  for  the  cor- 
poration, who  shows  that  his  wife  and 
the  officer's  wife  are  sisters,  and  that  they 
and  some  of  their  nephews  and  nieces  are 
owners  of  the  stock,  does  not  show  an 
excuse  for  not  applying  to  the  stock- 
holders as  a  body  to  redress  the  wrong, 
justifying  the  denial  of  relief.  Hagood  v. 
Smith,  162  Ala.  512,   50  So.  374. 

§  169  (2)   Laches. 

An  officer  can  not,  when  charged  with 
misappropriation  of  corporate  funds,  plead 
laches  on  the  part  of  the  corporation  or 
its  stockholders,  where  they  show  a  right 
to  bring  an  action  in  their  own  name,  for 
mere  delay  in  filing  the  bill.  Montgomery 
Light  Co.  V,  Lahey,  25  So.  1006,  121  Ala. 
13L 

§  169  (3)    Action  by  Single  or  Minority 
Stockholders. 

Where  the  directors  of  a  corporation 
paid  unreasonable  salaries  to  themselves, 
a  stockholder  might,  on  a  proper  predicate 
being  shown,  sue  in  behalf  of  the  corpora- 
tion to  enforce  its  rights  in  the  premises. 


Donald   v.    Manufacturers'     Export     Co., 
38  So.  841,  142  Ala.  578. 

A  stockholder  in  an  incorporated  in- 
surance company  may  file  a  bill  in  chan- 
cery to  restrain  the  officers  of  the  com- 
pany from  the  commission  of  an  unau- 
thorized act.  Bliss  V.  Anderson,  31  Ala, 
612. 

§  169  (4)    Bill,  Petition,  or  Complaint  in 
GeneraL 

An  averment,  that  the  board  of  directors 
adopted  certain  engraved  forms  of  certifi- 
cates of  deposit,  "which  show  on  their 
face  that  they  are  intended  to  pass  from 
hand  to  hand  as  money,"  is  not,  on  de- 
murrer, a  sufficient  allegation  of  the  in- 
tent that  such  certificates  shall  so  circu- 
late, although  they  show  on  their  face 
that  they  were  intended  to  subserve  the 
purposes  of  money.  Bliss  v.  Anderson, 
31   Ala.  612. 

Averments  of  Fraud — SufBciency. — 
The  complainant,  after  reciting  the  issu- 
ance of  bonds  and  the  execution  by  such 
corporation  (a  railroad  company)  of  a 
trust  deed  to  secure  them,  and  the  pro- 
vision of  such  deed  as  to  the  use  of  th^ 
proceeds  of  such  bonds,  alleged  that  the 
trust  company  paid  the  proceeds  of  the 
bonds  to  the  president;  that  a  portion  was 
applied  to  the  uses  intended,  but  a  large 
portion  was  obtained  from  such  trust 
company  by  drafts  drawn  for  the  con- 
struction of  such  railroad  by  use  of  false 
certificates  attached  to  the  drafts,  and, 
after  the  money  was  so  drawn,  and  in  the 
hands  of  such  president,  it  was,  under 
various  pretexts,  appropriated  by  him 
to  his  own  use.  Held,  that  such  aver- 
ments of  fraud  were  too  indefinite  and 
uncertain,  and  a  demurrer  to  such  sec- 
tion should  have  been  sustained.  Steiner 
V.  Parsons,  103  Ala.  215,  13  So.  771. 

A  bill  in  equity,  brought  by  three  stock- 
holders, two  of  whom  were  directors, 
against  four  other  directors,  constituting 
the  executive  committee,  one  of  whom 
was  treasurer,  charging  that  the  treasurer 
bought  exclusively  of  a  firm  of  which  he 
was  a  member,  at  prices  largely  in  excess 
of  the  market  rates  and  asking  for  his 
removal  and  a  settlement  of  his  accounts, 
held,  to  show  no  equity  as  not  charging 
fraud  on  the  part  of  the  other  members 
of  the  committee,  or  alleging  that  redress 
had  been  sought  by  an  appeal  to  the  di- 
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rectors,  or  by  vote  of  the  stockholders,  or 
by  other  remedies  provided  by  the  char- 
ter or  by-laws.  Tuscaloosa  Mfg.  Co.  v. 
Cox,  68  Ala.  71. 

Facts  Showing  Bad  Faith. — In  a  suit  by 
a  stockholder  against  the  officers  and  di- 
rectors of  a  corporation,  for  an  account- 
ing, the  bill  is  demurrable  if  it  merely  al- 
leges that  fees  were  paid  to  attorneys  who 
were  employed,  not  in  good  faith,  but 
merely  for  the  purpose  of  resisting  com- 
plainant's efforts  to  redress  the  wrongs 
committed  against  her  by  defendants,  but 
does  not  set  forth  facts  to  show  the  mala 
fides.  Perry  v.  Tuscaloosa  Cotton-Seed 
Oil  Mill  Co.,  93  Ala.  364,  9  So.  217. 

§  169  (5)    Allegations  as  to  Right  to  Sue. 

"The  rule  also  seems  to  be  well  estab- 
lished by  former  decisions  of  this  court 
that,  before  the  individual  stockholder  can 
begin  suit  in  his  own  name  for  the  wrong- 
ful conversion  of  corporate  funds  or  mis- 
appropriation of  the  corporate  assets  by 
its  officers,  he  must  first  make  demand 
upon  the  managing  officers  or  governing 
board  of  the  corporation  to  correct  the 
wrongs  complained  of,  by  legal  proceed- 
ings or  otherwise,  and,  meeting  with  fail- 
ure or  refusal  in  this  regard,  he  must 
next  seek  redress  through  the  stockhold- 
ers as  a  body.  Such  demand  or  request 
must  not  be  simulated,  but  an  earnest  and 
honest  effort  and  endeavor  on  his  part, 
through  such  governing  board,  to  have 
the  wrongs  redressed,  and  this  should  be 
clearly  shown  by  the  averments  of  the 
bill  and  the  proof  to  the  satisfaction  of 
the  court.  Steiner  v.  Parsons,  103  Ala. 
215,  13  So.  771;  Tuscaloosa  Mfg.  Co.  v. 
Cox,  68  Ala.  71;  Nathan  v.  Tompkins,  82 
Ala.  437,  2  So.  747;  Roman  v,  Woolfolk, 
98  Ala.  219,  13  So.  212;  Merchants',  etc.. 
Line  v,  Waganer,  71  Ala.  581."  Montgom- 
ery Light  Co.  V.  Lahey,  121  Ala.  131,  25 
So.   1006,   1007. 

Where,  in  a  suit  by  a  stockholder 
against  the  corporation  and  its  president 
for  an  accounting,  by  the  president,  of 
moneys  fraudulently  appropriated  by  him, 
the  complaint  alleges  that  by  reason  of  a 
combination  between  the  president  and 
the  directors,  and  their  refusal  to  act 
when  a  demand  was  made  upon  them,  it 
is  useless  to  ask  the  board  of  directors  or 
the  stockholders  to  make  the  corporation 
a   complainant   in   the   suit,   and   that   the 


president  and  directors  holding  the  ma- 
jority of  stock  would  never  have  allowed 
the  suit  to  have  been  begun  in  the  name 
of  the  corporation,  or,  if  it  had  been  al- 
lowed, it  would  have  been  so  controlled  as 
to  protect  the  president,  it  sufficiently 
shows  that  complainant  is  entitled  to  sue. 
Steiner  v.  Parsons  (Ala.),  16  So.  6. 

A  complainant  alleged  that  the  affairs 
of  a  corporation  were  under  the  complete 
control  of  the  president,  who  had  applied 
the  money  of  the  corporation  to  his  own 
use,  and  it  could  not  therefore  bring  the 
suit,  and  that  the  board  of  directors  were 
under  the  control  of  such  president,  and 
interested  as  guilty  parties  in  the  frauds 
complained  of,  and  on  these  accounts,  and 
because  such  directors  have  always  acted 
and  conspired  together  in  defending 
against  charges  similar  to  those  therein 
complained  of,  it  would  be  futile  for  com- 
plainant to  apply  to  such  directors  to 
institute  the  suit,  and  asked  for  an  account- 
ing. Held,  that  such  averments  are  in- 
sufficient to  entitle  complainant  to  main- 
tain the  action.  Steiner  v.  Parsons,  103 
Ala.   215,    13    So.   771. 

Where  a  bill  by  minority  stockholders, 
asking  for  the  appointment  of  a  receiver 
ot  the  corporation  on  account  of  misman- 
agement and  misappropriation  of  funds, 
avers  that  there  are  in  existence  two 
boards  of  directors,  each  claiming  to  be 
the  legally  elected  board,  and  each  attack- 
ing the  existence  of  the  other,  and  that 
the  new  board,  by  reason  of  a  judgment 
of  ouster  rendered  against  it,  is  unable  to 
do  anything,  and  the  old  board  refuses 
to  act,  the  inutility  of  an  application  by 
complainants  to  the  corporate  authori- 
ties for  redress  is  sufficiently  shown  to 
justify  them  in  filing  their  bill  without 
such  application.  Jasper  Land  Co.  v, 
Wallis,  26  So.  659,  123  Ala.  652. 

Alleging  Time  When  and  from  Whom 
Stock  Purchased. — In  a  suit  a  stockholder 
in  his  own  name  and  on  behalf  of  all 
stockholders  who  may  become  parties 
thereto  to  recover  funds  misappropriated 
by  the  officers  of  the  corporation,  it  is 
not  necessary  that  he  should  aver  when 
and  from  whom  he  obtained  his  stock. 
Montgomery  Light  Co.  v.  Lahey,  25  So. 
1006,  121  Ala.  131. 
§  169  (6)    Injunction  and  Receiver. 

A  bill  by  stockholders  of  a  corporation 
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alleged  that  a  majority  of  its  directors  had 
knowingly,  and  with  intention  to  wreck 
the  company,  authorized  and  instructed 
its  secretary  and  treasurer  to  accept  serv- 
ice of  summons  in  any  suit  against  it  by 
a  creditor,  and  to  waive  notice;  had  in- 
stituted suits  against  the  corporation  on 
unjust  and  fictitious  claims  for  amounts 
that  would  embarrass  and  ruin  it  if  re- 
covered: had  speculated  without  authority 
in  the  company's  property,  and  had  re- 
fused to  perform  advantageous  contracts. 
Held,  that  the  prosecution  of  the  suits 
would  be  enjoined;  the  insolvency  of  the 
corporation  being  immaterial,  since  the 
controlling  purpose  of  the  bill  was  not 
the  protection  of  creditors,  in  which  the 
stockholders  were  not  concerned,  but  re- 
lief against  the  breach  of  trust,  whereby 
the  company  might  be  saved  from  in- 
solvency. Birmingham  Min.  &  Mfg.  Co. 
V.  Mutual  Loan  &  Trust  Co.,  96  Ala.  364, 
11  So.  368. 

A  bill  sought  to  enjoin  the  extension  of 
the  company's  railway,  and  to  prevent  the 
directors  from  using  the  effects  of  the 
company  for  that  purpose;  alleging  that 
such  act  was  unauthorized,  and  contrary 
to  the  wishes  of  a  majority  of  the  stock- 
holders, but  not  that  it  was  ultra  vires  or 
a  breach  of  trust.  Held,  that  the  injunc- 
tion will  be  dissolved  so  far  as  it  restrains 
the  use  of  the  corporate  property  in  ex- 
tending the  road.  Moses  v,  Tompkins,  81 
Ala.  613,  4  So.  7G3. 

§  169  (7)   Judgment  or  Decree. 

In  an  action  by  a  stockholder  in  his 
own  name  to  recover  misappropriated 
corporate  funds,  he  is  entitled  to  an  ac- 
counting as  to  matters  not  barred  by  the 
statute  of  limitations,  though  some  of  the 
matters  may  be  barred,  where  the  misap- 
propriations have  continued  over  a  series 
of  years,  and  down  to  the  time  of  the 
commencement  of  the  suit.  Montgomery 
Light  Co.  i\  Lachey,  25  So.  1006,  121  Ala. 
131. 

§  170.    Supervision  of  Official    Acts     by 
Public   Authorities. 

The  action  of  the  officers  of  an  incor- 
porated company,  without  any  violation 
of  the  charter  or  constitution  of  the  com- 
pany, can  not  be  disregarded  or  con- 
trolled by  any  court,  at  the  instance  of  a 
stockholder,   unless   it  is   shown   to  have 


been  a  willful  abuse  of  their  discretion,  or 
the  result  of  bad  faith,  or  of  a  willful  neg- 
lect or  breach  of  a  known  duty.  Smith 
V.  Prattville  Mfg.  Co.,  29  Ala.  503. 

In  the  government  of  corporations, 
much  must  be  left  to  the  judgment  and 
discretion  of  the  directory,  and  much  must 
be  credited  to  the  fallibility  of  human 
judgment.  To  allow  a  dissatisfied  mi- 
nority to  arraign  the  directors  before  the 
courts  of  the  country,  whenever  in  the 
opinion  of  such  minority  a  wiser  or  bet- 
ter policy  could  have  been  pursued,  would 
practically  put  an  end  to  the  benefits 
claimed  to  result  from  associated  capital. 
Tuscaloosa  Mfg.  Co.  v.  Cox,  68  Ala, 
71,  79. 

(D)     LIABILITY    FO!^    CORPORATE 
DEBTS  AND  ACTS. 

See  post,  "Execution  and  Enforcement 
of  Judgment."  §  285;  "Enforcement  of  Lia* 
bilities   of    Officers     and     Stockholders," 

§  3:j8. 

§  171.   Nature  and  Grounds  in  General. 

Managing  officers  of  the  corporation 
may  be  personally  liable  in  addition  to  the 
liability  of  the  corporation  itself,  for 
wrongful  corporate  acts  done  under  their 
direction.  Mayer  v.  Thompson- Hutchison 
Bldg.  Co.,  104  Ala.  611,  16  So.  620,  28  L. 
R.  A.  433,  cited  in  note  in  28  L.  R.  A. 
421. 

The  manager  of  a  corporation  in 
charge  of  its  work  in  constructing  a 
building  is  personally  liable  for  negligent 
failure  to  erect  a  scaffold  which  was 
needed  to  protect  persons  near  the  walls. 
Mayer  v.  Thompson-Hutchison  Bldg.  Co., 
104  Ala.  611,  16  So.  620,  28  L.  R.  A.  433, 
39  L.  R.  A.,  N.  S.,  901. 

§  172.  Mismanagement  of  Corporate  Af- 
fairs. 
The  directors  of  a  corporation  are  not 
personally  liable  to  the  corporate  cred- 
itors for  mismanagement  of  the  business 
of  the  corporation,  or  for  waste  of  its  as- 
sets, unless  the  creditors  show  actual 
fraud  committed  by  them.  Wilson  v, 
Stevens,  29  So.  678,  129  Ala.  630. 

§  173.   Misappropriation  of  Corporate  As- 
sets. 

A  creditor  of  a  corporation  could  not 
hold  the  directors  liable  for  transferring 
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its  assets  to  another  corporation  on  the 
theory  that  they  had  diverted  the  assets 
to  their  own  use,  or  had  wasted  them,  in 
fraud  of  creditors,  where,  so  far  as  ap- 
peared from  his  bill,  the  property  re- 
ceived by  the  corporation  in  lieu  of  the 
property  so  transferred  was  of  the  greater 
value.  Force  v.  Age-Herald  Co.,  33  So. 
866,  136  Ala.  271. 

§  174.    Participation  in  Unauthorized  or 
Wrongful  Acts  of  Corporation. 

Where  the  president  of  a  corporation 
signed  the  corporate  name  to  an  accom- 
modation note,  which  the  corporation 
had  no  power  to  execute,  under  a  mistake 
as  to  the  corporation's  powers,  and  with- 
out any  intention  of  making  himself  li- 
able personally,  he  would  not  be  so  liable. 
Schloss  V.  Mclntyre,  147  Ala.  557,  41  So. 
11;  Ware,  etc.,  Co.  v,  Morgan,  67  Ala.  461, 
3i  Cyc.  1550;  Wolfe  &  Sons  v.  McKeon, 
2  Ala.  App.  421,  57  So.  63. 


§  175.  Joint  or  Several  Liability. 

Plaintiff  engaged  defendant  corporation 
to  sell  realty  for  him,  but  the  sale  was 
actually  made  by  M.,  who  was  its  presi- 
dent and  had  authority  to  make  the  sale, 
and  M.  paid  over  to  the  corporation  com- 
mercial paper  representing  a  part  of  the 
profits  which  belonged  to  plaintiff,  know- 
ing that  such  amount  did  not  belong  to 
himself  or  the  corporation.  Held,  that  M. 
was  jointly  liable  with  the  corporation 
either  in  a  contract  or  tort  action  for  the 
amount  so  wrongfully  paid  ever  to  the 
corporation  in  breach  of  the  confidential 
relations  resulting  from  the  agency, 
though  he  did  not  retain  any  of  the  money 
or  the  commercial  paper  representing  it. 
Messer-Moore  Insurance  &  Real  Estate 
Co.  V.  Trotwood  Park  Land  Co.,  170  Ala. 
473,  54  So.  228. 

§  176.    Actions  to  Enforce  Liability. 

§  177. Pleading. 

Variance. — A  creditor  of  a  corpora lior. 
could  not  hold  the  directors  liable  for 
transferring  its  assets  to  another  corpora- 
tion on  the  theory  that  as  a  creditor  it 
had  a  right  to  follow  the  corporation's  as- 
sets into  their  hands,  where  his  bill  failed 
to  show  that  any  of  the  assets  were  re- 
ceived by  the  directors.  Force  v.  Age- 
Herald  Co.,  33  So.  866,  136  Ala.  271. 


§  178.  Criminal  Responsibility  of  Officers 
for  Corporate  Acts. 

An  agent  of  a  telegraph  company  which 
had  not  taken  out  a  license  as  required 
by  an  ordinance  of  a  city,  imposing  an  an- 
nual license  tax  on  the  privilege  of  trans- 
mitting messages  in  the  state,  may  be 
prosecuted  for  engaging  as  agent  in  the 
business.  Williams  v.  City  of  Talladega, 
51  So.  330,  164  Ala.  633;  Nashville,  etc.. 
Railway  v.  Attalla,  118  Ala.  362,  24  So. 
450. 

The  superintendent  or  person  conduct* 
ing  the  business  of  a  corporation,  who 
acts  simply  as  its  servant,  may  be  con- 
victed and  punished  for  carrying  on  such 
business  without  license,  where  neither  he 
nor  the  corporation  has  taken  out  a  li- 
cense.    Elsberry  v.  State,  52  Ala.  8. 

In  a  prosecution  for  illegally  exercising 
banking  privileges,  the  court  said:  "But 
it  is  also  contended  by  the  counsel  for  the 
defendants,  that  as  those  percons  acted  in 
a  corporate  capacity,  which  is  invisible 
and  untangible,  they  can  not  be  subjected 
to  criminal  animadversion.  To  this  it  is 
considered  a  sufficient  reply,  that  these  de- 
fendants are  indicted  in  their  individual 
capacity;  that  the  act  of  incorporation  can 
afford  no  protection  beyond  the  sphere 
of  its  legitimate  power."  State  v.  Steb- 
bins,  1  Stew.  299,  312. 


VII.     CORPORATE    POWERS 
LIABILITIES. 


AND 


See  post,  ''Succession  to  Powers  and 
Rights  of  Original  Corporation,"  §  307; 
"Power  to  Consolidate,"  §  309;  "Fran- 
chises and  Powers  of  Consolidated  Cor- 
poration," §  213;  "Liabilities  for  Debts  and 
Acts  of  Original  Corporations,"  §  314; 
"Exercise  of  Power  or  Franchise  Not  Con- 
ferred," §  321. 

(A)    EXTENT    AND     EXERCISE    OF 

POWERS  IN  GENERAL. 
§  179.  Scope  of  Corporate  Power  in  Gen- 

eraL 

§  179  (1)    In  General. 

A  corporation,  whether  created  by  a 
special  statute,  or  organized  under  gen- 
eral laws,  can  only  exercise  the  powers 
expressly  granted,  the  implied  powers 
necessary  to  carry  into  effect  those  ex- 
press powers,  .and  such  incidental  powers 
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as  pertain  to  the  purposes  of  their  crea- 
tion. Central  R.,  etc.,  Co.  v.  Smith,  76 
Ala.  672;  Livingston  v.  Pippin,  31  Ala. 
542,  552;  City  Council  v.  Montgomery, 
etc.,  Plank-Road  Co.,  31  Ala.  76;  Ex  parte 
Burnett,  30  Ala.  461;  §tate  v.  Mobile,  5 
Port.  279;  State  v,  Stebbins,  1  Stew.  299: 
Dauphin,  etc.,  St.  R.  Co.  v,  Kennerly,  74 
Ala.  583;  Smith  v,  Alabama  Lite  Ins.,  etc., 
Co.,  4  Ala.  558,  561;  Saltmarsh  v.  P.  &  M. 
Bank,  14  Ala.  608,  675;  Selma,  etc.,  R.  Co. 
V,  Tipton,  5  Ala.  787;  Mayor  v,  Allaire,  14 
Ala.  400;  Grand  Lodge  v.  VVaddill,  36  Ala. 
313,  317. 

Admission  by  Legislature  of  Previous 
Power. — An  admission  by  the  legislature, 
that  a  corporation  once  had  a  power, 
which  was  never  granted,  and  which  in 
truth  they  never  hid,  can  not  confer  such 
power.  A  recognition  by  statute  of  such 
a  right,  as  having  previously  existed,  and 
to  be  exercised  in  future,  might  give  it  a 
legal  existence,  but  then  it  could  only 
date  its  legitimacy  from  the  time  of  the 
recognition.  State  v,  Stebbins,  1  Stew. 
299,  311. 

Implications  from  Corporate  Acts 
Same  as  from  Natural  Persons. — "  'In  the 
ordinary  dealings  of  trading  corporations, 
and  within  the  scope  and  purview  of  their 
chartered  powers,  the  same  intendments 
and  implications  arise,  as  would  spring 
out  of  similar  acts  or  conduct  of  natural 
persons.'  Tennessee  River  Transp.  Co. 
v.  Kavanaugh,  93  Ala.  324,  9  So.  395; 
Propst  V.  Georgia  Pac.  R.  Co.,  83  Ala.  518, 
3  So.  764."  Perryman  &  Co.  v.  Farmers' 
Union  Ginning,  etc.,  Co.,  167  Ala.  414,  52 
So.  644,   645. 

Constitutional  and  Statutory  Provisions. 
— Pamph.  Acts  1865-66,  p.  269,  incorporat- 
ing an  art  association,  and  §  6,  authoriz- 
ing it  to  entitle  its  subscribers  to  articles 
that  may  be  awarded  them  by  casting  lots, 
and  §  10,  repealing  all  laws  in  conflict 
with  the  provisions  of  the  act,  repeal  all 
penal  statutes  prohibiting  lotteries,  in  so 
far  as  the  association  is  concerned.  Broad- 
bent  V.  Tuskaloosa  Scientific  &  Art  Ass'n, 
45  Ala.  170. 

§  179  (2)  Notice  of  Limitations. 

Persons  dealing  with  a  corporation  are 
required,  at  their  peril,  to  inform  them- 
selves of  the  fact  that  it  has  a  legal  ex- 
istence, and  of  the  extent  of  the  powers 
conferred    by    its    charter;    and    they    are 


chargeable  with  notice  of  every  fact  which 
would  be  disclosed  by  the  act  of  its  in- 
corporation, or  other  acts  therein  re- 
ferred to.  Spence  v.  Mobile,  etc.,  R.  Co., 
79  Ala.  576. 

§  179  (3)    Express  or  Implied  Grant  of 
Power  in  General. 

"Corporations  created  by  an  act  of  the 
legislature,  or  organized  under  the  gen- 
eral laws,  can  exercise  only  the  powers 
expressly  granted,  the  implied  power  to 
do  all  acts  necessary  to  enable  them  to 
exercise  the  powers  expressly  granted, 
and  such  incidental  powers  as  pertain  to 
the  purposes  of  their  creation.  The  char- 
ter of  the  corporation,  together  with  the 
general  laws  of  the  state  of  its  creation,  is 
the  measure  of  its  powers,  and  the  enumer- 
ation of  these  powers  implies  th^  ex- 
clusion of  all  others,  except  such  as  are 
incidental  or  necessarily  implied.  The 
source  of  its  powers  is  the  legislature,  and 
not  its  stockholders,  and  the  unanimous 
consent  of  the  latter  can  give  it  no  right 
to  engage  in  transactions  foreign  to  the 
object  of  its  creation.  Central  R.,  etc.,  Co. 
V,  Smith,  76  Ala.  572;  Chewacla  Lime 
Works  IK  Dismukes,  87  Ala.  374,  6  So. 
122;  Alabama  Gold  Life  Ins.  Co.  v. 
Central  Agricultural,  etc.,  Ass'n,  54  Ala, 
73."  Steiner  v.  Steiner  Land,  etc.,  Co., 
120  Ala.   128,  26   So.  494,  496. 

Construction  of  Charter. — ^The  charter 
must  be  construed  upon  a  view  of  all  its 
parts,  and  such  a  construction  given,  as 
that  every  part  may  be  operative,  ut  res 
magis  valeat  quam  pereat.  Pope  v.  Bran- 
don. 2   Stew.  401,  406. 

Doubts  Construed  in  Favor  of  State. — 
In  the  construction  of  every  charter,  to 
be  in  doubt  is  to  be  resolved,  and  every 
resolution  which  springs  from  doubt  is 
against  the  corporation.  Grand  Lodge  v. 
Waddill,  36  Ala.  313;  Lott  v,  Ross  &  Co., 
38  Ala.  156,  161;  Marion  Sav.  Bank  v, 
Dunkin.  54  Ala.  471;  Mobile  v.  Louisville, 
etc.,  R.  Co.,  124  Ala.  132,  26  So.  902; 
Louisville,  etc.,  R.  Co.  v.  Mobile,  etc.,  R. 
Co.,  124  Ala.  162,  26  So.  895. 

Grants  of  power  to  corporations,  un- 
like the  grants  of  individuals,  are  to  be 
strictly  construed,  in  favor  of  the  govern- 
ment, and  against  the  grantee.  Corpora- 
tions can  claim  nothing  that  is  not  clearly 
given.  Ambiguities  operate  against  them. 
"In  the  construction  of  every  charter,  to 
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be  in  doubt  is  to  be  resolved;  and  every 
resolution  which  springs  from  doubt  is 
against  the  corporation."  Grand  Lodge 
i\  Waddill,  36  Ala.  313,  318. 

Constructioii  Consistent  with  General 
Laws. — "The  charter  of  a  corporation, 
read  in  connection  with  the  general  law 
applicable  to  it,  is  the  measure  of  its 
powers,  and  a  contract  manifestly  beyond 
those  powers  will  not  sustain  an  action 
against  it.  But  whatever,  under  the  char- 
ter and  other  general  laws,  reasonably 
construed,  may  fairly  be  regarded  as  in- 
cidental to  the  objects  for  which  the  cor- 
poration was  created,  is  not  to  be  taken 
as  prohibited."  Cunningham  Hardware 
Co.  t\  Gama  Transp.  Co.,  4  Ala.  App.  561, 
58  So.  740,  743;  State  v.  Mobile,  5  Port. 
279;  Micou  v.  Tallassee  Bridge  Co.,  47 
Ala.  652. 

In  determining  the  extent  of  the  cor- 
porate authority,  it  is  proper  to  look  to  a 
law,  found  in  the  Code,  which  was  in 
force  before  the  adoption  of  the  act  of 
incorporation.  Bliss  v.  Anderson,  31  Ala. 
612,  621. 

Thus  a  law  that:  "No  private  cor- 
poration, to  which  such  powers  are  not 
expressly  given,  shall,  by  any  implication 
or  construction,  be  deemed  to  possess  the 
power  of  discounting  bills,  notes,  or 
other  evidences  of  debt,  of  receiving  de- 
posits, of  buying  and  selling  gold,  silver, 
bullion,  or  foreign  coin,  or  of  issuing 
bills,  notes,  or  other  evidences  of  debt, 
upon  loan,  or  for  circulation  as  money." 
Code,  §  1484,  must  operate  in  the  con- 
struction of  the  charters  of  all  private  cor- 
porations, adopted  after  its  enactment. 
Branch  Bank  v.  Jones.  5  Ala.  487;  Bliss  v. 
Anderson,  31   Ala.  612,  621. 

If  the  charter,  when  considered  alone, 
and  without  reference  to  any  other  law, 
would  merely  authorize  the  "implication 
or  construction"  that  the  corporation  had 
the  power  to  issue  paper  for  circulation 
as  money,  it  would  not  aflFect  an  exemp- 
tion from  the  prohibitory  section  of  the 
Code  above  copied,  or  corporate  a  re- 
peal of  it  as  to  the  particular  corporation. 
Corporations  which  would  otherwise  have 
the  power,  by  implication  or  construction, 
are  those  which  the  prohibitory  section 
of  the  Code  is  designed  to  restrict.  Bliss 
r.   Anderson,   31    Ala.   612,   622. 

Power  to   Conduct  Lottery. — Act  Dec. 


31,  1868,  to  establish  the  Mobile  Chari- 
table Association  for  the  benefit  of  the 
common  school  fund  of  Mobile,  authoriz- 
ing the  association  to  sell  certificates  of 
subscriptions  entitling  the  holder  to  such 
prizes  as  might  be  awarded  to  him  by 
cast  of  lots,  or  by  lot,  chance,  or  other- 
wise, in  such  manner  as  it  might  seem 
best  to  promote  the  interests  of  the  school 
fund,  etc.,  did  not  authorize  the  associa- 
tion to  keep  a  gaming  table.  Horst  v. 
Moses,  48  Ala.  129. 

Act  Feb.  3,  1866,  authorizing  a  corpora- 
tion to  encourage  science,  and  to  aid  the 
state  university  to  replace  its  library, 
does  not  authorize  it  to  set  up  a  lottery, 
or  to  sell  tickets  authorizing  the  winner 
to  demand  money.  Tuscaloosa  Scientific 
&  Art  Ass'n  v.  State,  58  Ala.  54. 

"Capacity  to  make  contracts  neces- 
sary and  proper  to  enable  a  corporation 
to  accomplish  the  purposes  of  its  crea- 
tion, is  an  incidental  corporate  power." 
Allen  r.  West  Point  Min.,  etc.,  Co.,  132 
Ala.  292,  31  So.  462. 

§  180.  Transfer  of  Charter  or  Franchises. 

When  the  charter  of  a  corporation  au- 
thorizes it  to  buy  the  property  of  another, 
and  provides  that  such  purchase  or  sur- 
render of  the  franchises  shall  in  no  way 
aflFect  the  rights  of  the  creditors  of  the 
company  which  sells,  it  will  be  presumed 
that  such  a  clause  was  introduced  for  the 
benefit  of  the  unsecured  creditors.  Mont- 
gomery &  W.  P.  R.  Co.  V.  Branch,  59 
Ala.  139,  cited  in  note  in  5  L.  R.  A.,  N. 
S.,  523. 

Mortgage  or  Pledge  of  Franchise. — 
The  franchise  which  a  corporation  trans- 
fers by  its  mortgage  is  not  its  franchise 
to  exist  as  a  corporation,  but  only  such 
of  its  franchises  or  privileges  as  will  en- 
able the  grantee  to  have  the  same  use  and 
enjoyment  of  the  property  which  the  cor- 
poration itself  had,  especially  where  the 
charter  merely  authorizes  the  company 
to  mortgage  its  "means,  property,  and 
eflfects,"  without  express  mention  of 
franchises.  Meyer  v.  Johnston,  53  Ala. 
237. 

Legislative  Ratification  or  Authorization 
of  Assignment. — ^The  act  of  March  6, 1848, 
was  intended  to  confer  on  Jacob  Maberry 
the  rights  and  privileges  granted  to  the 
Centreville  Bridge  Co.,  freed  from  all 
liability  to  forfeiture  for  any  previous  act 
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or  omission  of  the  company.  State  v. 
Centreville  Bridge  Co.,  18  Ala.  678. 

Where  a  street  railway  company  trans- 
fers its  property  and  franchises,  without 
legislative  consent,  to  another  company, 
it  is  still  liable  for  injuries  to  a  pas- 
senger; and  such  passenger,  having  sued 
the  original  company,  need  not  show  that 
the  railroad  was  actually  operated  by  snch 
company  at  the  time  of  the  injury.  Rick- 
etts  V.  Birmingham  St.  R.  Co.,  85  Ala. 
600,  5   v^o.  353. 

Consent  of  Stockholders. — A  corpora- 
tion,  though  authorized  "to  take  stock" 
in  other  corporations,  can  not,  without 
the  consent  and  contrary  to  the  prefer- 
ence of  stockholders,  sell  all  its  property 
to  another  corporation,  and  take  in  pay- 
ment, to  be  distributed  among  its  stock- 
holders, stock  of  the  purchasing  corpora- 
tion. Elyton  Land  Co.  v.  Dowdell,  20  So. 
981,  113  Ala.  177. 

A  corporation  may  not  transfer  all  its 
property  to  another  corporation,  and  take 
in  payment  therefor  the  stock  of  such  cor- 
poration, without  the  unanimous  consent 
of  its  stockholders,  and  hence  such  trans- 
fer will  be  set  aside  at  the  suit  of  a  non- 
assenting  stockholder.  Morris  v.  Elyton 
Land  Co.,  28  So.  513.  125  Ala.  263,  cited 
in  note  in  35  L.  R.  A.,  N.  S.,  397. 

§  181.    Purchasing  and  Holding  Corpora- 
tion's  Own   Stock. 

**It  is  the  function  of  a  corporation  to 
purchase  and  sell  its  property,  but  not  its 
stock,  unless  so  authorized;  and  certainly 
not  if  the  effect  is  to  defraud  it^,  creditors. 
It  is  said  that  corporations  have  no 
souls,  but  it  has  never  been  said  that  they 
can  perform  miracles."  Hall  v.  Alabama 
Terminal,  etc.,  Co.,  173  Ala.  398,  56  So. 
235,  241. 

A  corporation's  purchase  of  shares  of 
its  own  capital  stock,  in  an  attempt  to  dis- 
charge the  liability  of  its  original  stock- 
holders on  unpaid  stock  subscriptions  by 
use  of  the  assets  of  the  corporation,  is  a 
fraud  on  the  corporation's  creditors.  Hall 
&  Farley  v.  Alabama  Terminal  &  Im- 
provement Co.,  173  Ala.  398,  50  So.  235. 

Where  the  directors  of  a  corporation 
buy  its  stock  with  corporate  funds  for  the 
benefit  of  the  corporation,  the  stock  be- 
longs to  the  corporation,  unless  it  re- 
pudiates the  transaction,  and  a  reissue  of 


the  stock  is  invalid  unless  authorized  by 
the  corporation.  The  objections  to  the 
purchase  of  its  stock  by  a  corporation  are 
for  the  purpose  of  protecting  creditors 
and  the  prevention  of  fraud,  and.  what- 
ever might  be  the  theory  in  other  aspects 
of  the  case,  it  is  clear  that  this  principle 
would  not  be  made  the  instrument  of 
fraud  by  the  officers  who  occupy  a  fiduci- 
ary relation  to  the  corporation  and  its 
shareholders.  Memphis,  etc.,  R.  Co.  z\ 
Wood,  88  Ala.  630,  7  So.  108;  O'Conner 
Mill.,  etc.,  Co.  r.  Coosa  Furnace  Co..  95 
Ala.  614,  10  So.  290;  Lagarde  v.  Anniston 
Lime,  etc.,  Co.,  126  Ala.  496,  28  So.  199: 
De  Bardeleben  v.  Bessemer  Land,  etc., 
Co.,  140  Ala.  621,  37  So.  511;  Sampson  v. 
Fox,  109  Ala.  602,  19  So.  896;  Dacovich  v. 
Canizas,  152  Ala.  287,  44  So.  473,  475, 
cited  in  note  in  25  L.  R.  A.,  N.  S.,  53. 

In  the  absence  of  statutory  restriction* 
a  solvent  banking  corporation,  not  in  con- 
templation  of  insolvency,  or  disso- 
lution, as  against  creditors,  may  pur- 
chase its  own  stock  in  payment 
of  a  previously  existing  debt  due 
from  the  stockholder;  but  such  stock, 
when  so  purchased,  does  not  constitute  a 
reduction  pro  tanto  of  the  bank's  capital, 
the  shares  under  such  circumstances  be- 
ing treated  as  the  property  of  the  bank, 
subject  to  be  sold  or  held  for  the  benefit 
of  creditors  and  the  remaining  stock- 
holders, together  with  any  dividends 
earned  thereon.  Draper  v.  Blackwell,  138 
Ala.  182,  35  So.  110,  cited  in  note  in  25  L. 
R.  A.,  N.  S.,  51,  52. 

§  182.    Purchasing  and  Holding  Stock  in 
Other  Corporations. 

Without  authority  one  corporation  can 
not  subscribe  for,  or  invest  its  own  capi- 
tal in,  the  shares  of  other  corporations, 
either  directly,  as  by  becoming  in  its  own 
name  an  incorporator  of  a  new  corpora- 
tion, or  indirectly,  by  subscriptions  in  the 
names  of  persons  acting  as  agents,  and 
holding  as  its  trustees.  And  it  is  equally 
clear,  upon  principle  and  authority,  that 
all  such  attempted  subscriptions  or  con- 
tracts of  subscription  are  not  voidable, 
but  utterly  void.  Lanier  Lumber  Co.  v, 
Rees,  103  Ala.  6?2,  16  So.  637,  638;  Com- 
mercial Fire  Ins.  Co.  v.  Board,  99  Ala.  1. 
14  So.  490;  Southern  Bldg.,  etc..  Ass'n  v. 
Casa  Grande  Stable  Co.,  138  .\la.  624,  29 
So.    654,    655;    McAlester     Mfg.      Co.     r. 
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Florence  Cotton,  etc.,  Co.,  128  Ala.  240, 
30  So.   632. 

The  power  conferred  by  statute  (Code, 
§  1256,  subd.  8)  upon  corporations  or- 
ganized to  buy,  sell,  or  improve  lands  "to 
invest  their  money  or  other  property  or 
assets  in  enterprises  which  they  deem  cal- 
culated to  advance  their  interests"  does 
not  authorize  such  corporations  to  sub- 
scribe for  stock  in  a  prospective  corpora- 
tion; neither  does  the  power  "to  loan 
money  to  individuals  or  corporations,  buy- 
ing, leasing  or  making  improvements  on 
or  near  their  lands,"  nor  "to  receive  cer- 
tificates of  stock,  notes,  bonds,  mortgages 
or  other  security  for  such  investments  or 
loans,"  authorize  such  subscriptions.  Mc- 
Alester  Mfg.  Co.  v,  Florence  Cotton  & 
Iron  Co.,  30  So.  632,   128  Ala.  240. 

Code  1886,  §  1535,  subd.  7,  authorizing 
incorporated  insurance  companies  to 
"invest  their  money  in  real  or  personal 
property,  stock,  or  choses  in  action,"  does 
not  authorize  such  a  company  to  sub- 
scribe for  stock  in  a  projected  corpora- 
tion. Commercial  Fire  Ins.  Co.  v.  Board 
of  Revenue  of  Montgomery  County,  99 
Ala.  1,  14  So.  490. 

§  183.   Combinations,  Pools,  and  Associa- 
tions. 

A  charier  authorizing  a  corporation  to 
construct  a  railroad  between  two  cities, 
and  to  acquire  such  property  as  may  be 
necessary  for  the  management  of  the  rail- 
road, and  also  to  acquire  any  steamboats 
and  wharves  that  would  be  profitable  and 
convenient  for  the  corporation  to  own  in 
connection  with  its  railroad,  does  not  au- 
thorize it  to  acquire  property  of  an  op- 
position steamboat  line  for  the  purpose 
of  withdrawing  it  from  business,  and 
thereby  prevent  competition.  Morgan  v. 
Donovan,  58  Ala.  241. 
§  184.   Agencies. 

A  corporation  organized  for  the  manu- 
facture and  repair  of  machinery,  and  pro- 
hibited from  contracting  debts  without  the 
written  consent  of  its  directors,  can  not 
act  as  agent  of  another  manufacturer  in 
making  sales  of  his  machinery.  Westing- 
house  Mach.  Co.  V,  Wilkinson,  79  Ala. 
312. 

§  185.   Limitation  of  Powers  by  Purposes 
of  Incorporation. 

The    business   and   purposes    expressed 
3  Ala  Dig— 34 


in  the  declaration  are  in  the  nature  of 
limitations  upon  the  powers  of  the  cor- 
poration. Simmons  v.  Troy  Iron  Works, 
92  Ala.  427,  9  So.  160. 

Authority  to  give  acknowledgments  of 
deposits,  in  such  "manner  and  form"  as 
the  corporation  might  deem  convenient, 
undoubtedly  clothes  it  with  a  discretion 
as  to  the  manner  and  form  of  the  ac- 
knowledgments. But  that  discretion  is 
not  unlimited.  It  is  limited  by  the  scope 
of  the  power  conferred.  City  Council  v, 
Montgomery,  etc.,  Plank-Road  Co.,  31  Ala. 
76;  Bliss  v,  Anderson,  31  Ala.  612,  623. 

No  Power  to  Sell  Goods  under  Mining 
Charter. — A  corporation  whose  object  is 
to  mine  limestone,  and  to  manufacture 
and  sell  lime,  with  power  to  buy  and  hold 
real  or  personal  property  in  such  amounts 
as  it  might  deem  necessary  to  accomplish 
the  purposes  of  its  creation,  can  not  pur- 
chase goods,  to  be  resold,  except  to  carry 
on  a  supply  store,  or  otherwise  aid  in  its 
principal  business.  Chewacla  Lime  Works 
V,  Dismukes,  87  Ala.  344,  6  So.  122,  5  L. 
R.  A.  100. 

Running  Steam  Boat  under  Railroad 
Charter.— The  Central  Railroad  and  Bank- 
ing Company  of  Georgia,  which  was  au- 
thorized by  its  charter  to  construct  and 
operate  a  railroad  between  the  cities  of 
Savannah  and  Macon,  and  to  organize  and 
carry  on  a  banking  business,  has  no 
power,  express,  implied,  or  incidental,  to 
purchase  and  run  a  steamboat  on  the 
Chattahoochee  river,  which  is  no  part  of 
its  route,  nor  to  form  a  partnership  with 
a  natural  person  for  carrying  on  that 
business.  Central  R.,  etc.,  Co.  v.  Smith, 
70  Ala.  572. 

Selling  Ice  Not  Included  in  General 
Machinery  Business.— Code,  §§  1557-1564, 
providing  the  mode  in  which  mining, 
quarrying,  or  manufacturing  corporations 
may  be  formed,  confers  on  such  corpora- 
tions power  "to  carry  on  the  business  or 
accomplish  the  purposes  expressed  in  the 
declaration."  The  declaration  of  de- 
fendant company  expressed  its  business 
to  be  "the  manufacturing,  repairing,  buy- 
ing, selling,  and  operating  machinery  of 
all  kinds,  and  all  such  other  business 
pertaining  or  belonging  to  machine  shops 
or  foundaries."  It  afterwards  made  a 
contract  to  furnish  plaintiff  with  ice 
weekly.    Held,  that  the  contract  was  ultra 
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vires,  and  plaintiff  can  not  recover  for 
its  breach.  Simmons  v.  Troy  Iron  Works, 
92  Ala.  427,  9  So.  160,  cited  in  note  in  20 
L.  R.  A.  771. 

§  186.  Mode  of  ActioA  in  General. 

When  a  corporation  relies  upon  a  grant 
of  power  from  the  legislature  to  do  an  act, 
it  is  as  much  restricted  to  the  mode  pre- 
scribed by  the  statute  for  its  exercise,  as 
it  is  the  particular  thing  allowed  to  be 
done;  and  hence,  if  the  legislature  pre- 
scribes a  mode  for  the  increase  of  its 
capital  stock,  and  that  mode  is  not  pur- 
sued, the  statute  would  furnish  no  author- 
ity for  the  increase,  and  would  not  impart 
to  the  subscriptions  for  such  increased 
stock  and  notes  given  therefor  a  validity 
or  obligation  not  otherwise  attaching  to 
them.  Grangers'  Life,  etc.,  Ins.  Co.  v. 
Kamper,  73  Ala.  325. 

By  Attorney  in  Fact. — A  corporation 
can  do  an  act  in  pais  by  an  attorney  in 
fact.  So  an  attorney  acting  in  behalf  of 
a  bank  may  give  the  notice  to  a  bank 
debtor  required  by  the  statute  previous 
to  a  motion  for  judgment.  Curry  v.  Bank 
of  Mobile,  8  Port.  360. 

Through  Agents. — A  corporation  incor- 
porated for  the  purpose  of  encouraging 
science  and  art,  and  to  aid  the  State  Uni- 
versity to  replace  its  library,  may  employ 
an  agent  to  aid  it  in  carrying  on  its  busi- 
ness, and  is  liable  for  his  services,  or  for 
money  expended  by  him  in  its  behalf  at 
its  request.  Broadbent  v.  Tuskaloosa 
Scientific  &  Art  Ass'n,  45  Ala.  170. 

§  187.  Necessity  for  Use  of  Seal. 

The  old  doctrine  that  a  corporation  c^n 
contract  only  under  its  corporate  seal  is 
now  repudiated.  Curry  v.  Bank  of  Mo- 
bile, 8  Port.  360. 

§  188.  Effect  of  Acts  Ultra  Vires  in  Gen- 
eraL 

A  contract  made  by  a  corporation  which 
is  ultra  vires  is  void,  and  either  party 
may  plead  the  same  as  a  defense  to  an 
executory  contract.  Chambers  r.  Falk- 
ner,  65  Ala.  448,  455;  Westinghouse  Mach. 
Co.  V.  Wilkinson,  79  Ala.  312,  315;  Sher- 
wood v.  Alvis,  83  Ala.  115,  3  So.  307; 
Chewacl^  Lime  Works  v.  Dismukes,  87 
Ala.  344,  6  So.  122,  5  L.  R-  A.  100;  Long 
V,  Georgia  Pac.  R.  Co.,  91  Ala.  519,  8  So. 
706;    United    States    Fidelity,   etc.,   Co.   v. 


Dothan,  174  Ala.  480,  56  So.  953,  955; 
Grand  Lodge  v,  Waddill,  36  Ala.  313; 
Morris  v.  Hall,  41  Ala.  510;  Alabama  Gold 
Life  Ins.  Co.  v.  Central  Agricultural,  etc., 
Ass'n,  54  Ala.  73;  Marion  Sav.  Bank  v. 
Dunkin,  54  Ala.  471;  Morgan  v.  Donovan, 
58  Ala.  241 ;  Wilks  v.  Georgia  Pac.  R.  Co., 
79  Ala.  180,  187;  Allen  v,  LaFayette,  89 
Ala.  641,  8  So.  30,  9  L.  R.  A.  497;  First 
Nat.  Bank  v.  Winchester,  119  Ala.  168,  24 
So.  351;  Smith  r.  Alabama  Life  Ins.,  etc., 
Co.,  4   Ala.  558,  568. 

Where  the  company  had  no  power  to 
lend  its  obligations  to  pay  money  in  the 
future,  a  contract  therefor  made  by  it 
with  the  plaintiff  in  error,  whether  it  be 
considered  a  loan  on  the  bonds  of  the 
company,  or  an  exchange  of  credits,  is 
void,  and  the  security  taken  for  the  per- 
formance of  this  illegal  contract,  being 
necessarily  void  also,  can  not  be  the  foun- 
dation of  any  proceeding  in  a  court  of 
justice.  Smith  v.  Alabama  Life  Ins.,  etc, 
Co.,  4  Ala.  558,  568. 

Acting  as  Agent  in  Selling  Machinery. 
— ^Where  a  corporation  has  no  power  to 
act  as  agent  for  a  manufacturer  in  mak- 
ing sales  of  machinery,  a  note  taken  by  it 
in  payment  for  machinery  sold,  payable 
to  itself,  is  void,  and  the  manufacturer 
can  not  maintain  an  action  on  it  against 
either  the  maker  or  against  the  corpora- 
tion as  indorser.  Westinghouse  Mach. 
Co.  V,  Wilkinson,  79  Ala.  312. 

Lending  Money. — A  corporation  can 
not  recover,  under  the  common  money 
counts,  on  a  contract  whereby  it  lent  a 
sum  of  money  without  authority  under 
its  charter,  and  took  a  promissorj'  note 
for  the  repayment  of  the  loan.  Grand 
Lodge  V.  Waddill,  30  Ala.  313. 

It  is  true,  that  money  loaned  may  be 
recovered  under  a  common  money  count. 
But  then  a  recovery  under  a  common 
count,  in  this  case,  would  be  an  enforce- 
ment of  a  void  contract,  as  effectually  as 
if  it  had  been  under  a  special  count,  set- 
ting forth  the  contract.  Grand  Lodge  r. 
Waddill,  36  Ala.  313,  319. 

The  decision  in  Waddill  v.  Alabama, 
etc.,  R.  Co.,  35  Ala.  323,  has  no  pertinency 
to  this  case.  In  that  case,  the  money 
was  loaned  without  the  authority  of  the 
corporation.  Here,  such  i^  not  shown  to 
have  been  the  case.  The  corporation, 
transcending   its   powers,   made   the  loan. 
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Grand      Lodge     v.     Waddill,     36      Ala. 
313,  319. 

§  189.  Ratification  of  Unauthorized  Acts. 

Where  the  officers  of  a  corporation  enter 
into  a  contract  which  is  ultra  vires  of  the 
corporation,  to  bind  the  corporation  on 
the  theory  of  ratification,  the  ratification 
must  be  the  result  of  corporate  action,  as 
distinguished  from  individual  action  of 
the  stockholders  or  officers.  Central  Rail- 
road &  Banking  Co.  v.  Smith,  76  Ala.  572. 

§  190.  Persons  Entitled  to  Question  Cor- 
porate Powers. 

§  190  (1)  Persons  Interested  in  or  Dam- 
aged by  Act  Complained  of. 

A  corporation  can  not  enforce  or  be 
made  liable  on  a  contract  it  was  without 
capacity  to  make,  and  if  the  contract  is 
without  the  scope  of  its  powers,  neither 
party  is  estopped  from  asserting  its  valid- 
ity. City  Council  v.  Montgomery,  etc., 
Plank-Road  Co.,  31  Ala.  76;  Marion  Sav. 
Bank  v,  Dunkin,  54  Ala.  471;  Lehman,  etc., 
Co.  V.  Warner,  61  Ala.  455,  467. 

Corporate  Power  and  Corporate  Ex- 
istence.— The  extent  of  corporate  power, 
is  a  very  diflferent  question  from  the  fact 
of  corporate  existence.  In  the  one  case, 
the  extent  of  power  afYects  only  the  cor- 
poration, and  the  individual  contracting 
with  it;  and  they  alone  have  rights  or  in- 
terests involved.  In  the  other,  the  state 
has  the  right,  and  the  only  right  to  in- 
quire into  the  legality  of  corporate  ex- 
istence— to  construe  its  own  grant — to  de- 
termine, if  there  is  usurpation,  whether  it 
will  acquiesce  in  it,  or  resume  the  power 
which  has  been  usurped.  Lehman,  etc., 
Co.  V.  Warner,  61  Ala.  455,  467. 

Extent  of  Right  to  Hold  Property.— An 
interested  individual  may  contest  the 
claim  of  a  corporation  where  it  seeks  the 
necessary  aid  of  equity  to  perfect  title  to 
real  property,  but  not  where  a  deed  has 
been  executed  and  delivered  or  the  con- 
sideration paid,  or  the  question  involved 
is  not  the  right  of  the  corporation  to  hold 
property  of  a  particular  kind  or  for  a 
particular  purpose,  but  its  right  to  hold 
property  in  excess  of  a  definite  quantity 
or  value.  South  &  X.  A.  R.  Co.  v.  High- 
land Ave.  &  B.  R.  Co.,  24  So.  114,  119 
Ala.  105. 
§  190  (2)  Private  Citizens  or  SUte. 

Right  to  Hold  Property.— Where  it  has 


acquired  title  and  possession,  a  corpora- 
tion's right  to  hold  real  property  can  in  a 
direct  proceeding  be  questioned  by  the 
state  only.  South  &  N.  A.  R.  Co.  v.  High- 
land Ave.  &  B.  R.  Co.,  24  So.  114,  119  Ala. 
105. 

A  provision,  in  the  charter  of  a  manu- 
facturing corporation,  that  its  property 
shall  not  be  mortgaged,  conveyed,  or 
pledged  except  by,  authority  from  its 
stockholders,  is  for  the  benefit  of  stock- 
holders, and  not  of  creditors,  and  applies 
to  its  permanent  property  only,  and  not 
to  its  product,  which  is  manufactured  to 
be  disposed  of;  and  a  creditor  can  not 
avail  himself  of  the  provision  to  have  set 
aside  a  pledge  of  such  product.  Alabama 
Iron  &  Steel  Co.  v.  McKeever,  112  Ala. 
134,  20  So.  84;  Nelson  v.  Hubbard,  96 
Ala.  238,  11  So.  428;  Barrett  v,  Pollak  Co., 
108  Ala.  390,  18  So.  615. 

§  190  (3)  Creditors  or  Debtors. 

"A  creditor  can  not  attack  a  corporate 
transaction  on  the  ground  that  it  is  ultra 
vires  merely,  where  no  fraud  is  charged. 
This  right  is  confined  to  the  corporation 
itself,  or,  where  it  refuses  to  act,  to  the 
stockholder,  or,  in  a  proper  case,  to  the 
state.  The  only  ground  on  which  a  cred- 
itor may  assail  a  corporate  transaction  in 
equity  is  that  its  intent  or  effect  is  to 
fraudulently  divert  or  destroy  the  corpo- 
rate assets  which  are  subject  to  the  pay- 
ment of  corporate  debts.  An  act  may  be 
ultra  vires  of  the  corporation,  and  as  such 
assailable  by  the  corporation  or  its  mem- 
bers, and  still  have  the  effect  of  increasing 
corporate  assets."  O'Bear  Jewelry  Co.  v. 
Volfer,  106  Ala.  205,  17  So.  525,  28  L.  R. 
A.  707;  Force  v.  Age-Herald  Co.,  136  Ala. 
271,  33  So.  866,  868. 

§    191.      Estoppel  to      Deny     Corporate 
Powers. 

§  191  (1)  Estoppel  of  Corporation  in  Gen- 
eral 

Where  a  corporation  subscribes  for 
stock  in  another  corporation,  and  the  con- 
tract is  fully  executed,  the  defense  of  ultra 
vires  can  not  be  maintained  in  an  action 
to  recover  dividends.  Bigbee  &  W.  R. 
Packet  Co.  v,  Moore,  25  So.  602,  121  Ala. 
379;  Long  v.  Georgia  Pac.  R.  Co.,  91  Ala. 
519,  8  So.  706;  Morris  v.  Hall,  41  Ala.  510. 

The  operation  of  an  estoppel  of  a  stock- 


Digitized  by 


Google 


532 


Corporations 


§§  191   (1)-191   (4) 


holder  to  dispute  a  lease  given  by  the 
corporation  is  between  the  corporation  and 
its  shareholder;  the  company  itself  is  not 
estopped  to  proceed  against  the  lessee  for 
the  avoidance  of  the  lease.  Memphis  & 
C.  R.  Co.  V.  Grayson,  88  Ala.  572,  7  So. 
122. 

§    191    (2)    By    Receiving    or    Retaining 
Benefits. 

The  established  rule  in  this  state  is  that 
a  corporation  is  not  estopped,  by  reason 
of  having  received  the  benefits  of  a  con- 
tract which  is  ultra  vires,  from  setting  up 
its  invalidity  in  defense  of  a  suit  brought 
to  enforce  it.  Sherwood  v,  Alvis,  83  Ala. 
115,  3  So.  307;  Chewacla  Lime  Works  v. 
Dismukes,  87  Ala.  344,  6  So.  122. 

A  corporation  is-  not  estopped,  by  the 
receipt  of  the  goods  purchased  for  a  busi- 
ness outside  of  that  authorized  by  the 
charter,  from  setting  up  the  defense  of 
ultra  vires  to  an  action  for  the-  price. 
Chewacla  Lime  Works  v.  Dismukes,  87 
Ala.  344,  6  So.  122,  5  L.  R.  A.  100,  cited  in 
note  in  20  L.  R.  A.  771. 

§   191    (3)    Estoppel   of    Officers,   Agents 
or  Stockholders. 

The  relation  existing  between  a  share- 
holder and  the  corporation  is  that  of 
cestui  que  trust  and  trustee.  Acts  of 
the  corporation,  participated,  ratified,  or 
acquiesced  in  by  him  as  a  shareholder, 
he  has  no  right  to  call  in  question  in  any 
proceeding  in  form  or  affect  adversary 
in  its  character  with  respect  to  his  trus- 
tee, who  in  that  regard  is  considered  as 
executing  his  will.  Memphis,  etc.,  R.  Co. 
V.  Grayson,    88  Ala.  572,    7  So.   122,    123. 

A  stockholder  in  a  railroad  company 
who,  at  a  meeting  of  the  stockholders, 
votes  for  the  lease  of  the  road  to  an- 
other company,  can  not,  while  his  com- 
pany continues  to  be  committed  to  the 
lease,  attack  its  validity.  Memphis  & 
C.  R.  Co.  V.  Grayson,  88  Ala.  572,  7  So. 
122. 

Where  a  corporation  transferred  all 
its  property  to  another  corporation,  a 
nonassenting  stockholder  who  received 
bonds  issued  by  the  second  corporation, 
but  who  never  asserted  any  rights  there- 
under, was  not  estopped  by  a  mere  hold- 
ing of  such  bonds  from  attacking  the 
validity  of  such   transfer  and  issuance  of 


bonds.      Morris  v.   Elyton   Land  Co.,    28 
So.   513,   125   Ala.   263. 

§  191  (4)  Estoppel   of   Third   Persons. 

It  is  thoroughly  well-settled  law  that 
a  party  to  an  ultra  vires  executory  con- 
tract, made  with  a  corporation,  is  not 
estopped  to  set  up  the  want  of  corporate 
capacity  in  the  premises  either  by  the 
fact  of  contracting,  whereby  the  power 
to  contract  is  in  a  sense  admitted  or 
recognized,  or  by  the  fact  that  the  fruits 
or  issues  of  the  contract  have  been  re- 
ceived and  enjoyed;  and  this,  though  the 
assault  upon  the  transaction  come  from 
the  corporation  itself.  Marion  Sav.  Bank 
V.  Dunkin,  54  Ala.  471;  Chambers  v. 
Falkner,  65  Ala.  448;  Sherwood  v.  Alvis, 
83  Ala.  115,  3  So.  307,  cited  in  note  in  20 
L.  R.  A.  771;  Chewacla  Lime  Works  z; 
Dismukes,  87  Ala.  344,  6  So.  122;  Long 
z\  Georgia  Pac.  R.  Co.,  91  Ala.  519,  8 
So.  706;  Smith  v.  Alabama  Life  Ins.,  etc., 
Co.,  4  Ala.  558;  City  Council  r.  Mont- 
gomery, etc.,  Plank-Road  Co.,  31  Ala.  76; 
Waddill  V.  Alabama,  etc.,  R.  Co.,  35  Ala. 
323;  Grand  Lodge  v,  Waddill,  36  Ala. 
313;  Wilks  v,  Georgia  Pac.  R.  Co.,  79 
Ala.  180;  Westinghouse  Mach.  Co.  v. 
Wilkinson,  79  Ala.  312. 

An  accommodation  drawer  of  a  bill  of 
exchange  which  has  been  transferred  to 
a  corporation,  contrary  to  the  agreement 
between  him  and  the  payee,  is  not  es- 
topped, as  against  the  corporation,  from 
denying  its  authority  to  purchase  the 
bill,  where  it  took  it  under  circumstances 
making  it  chargeable  with  notice  that  it 
was  accommodation  paper.  Marion  Sav. 
Bank  v.    Dunkin,   54   Ala.   471. 

Executed  Contract— But  where  the 
contract  was  fully  executed,  where  what- 
ever was  contracted  to  be  done  on  either 
hand  has  been  done,  a  different  rule  pre- 
vails. In  such  case  the  law  will  not  in- 
terfere, at  the  instance  of  either  party,  to 
undo  that  which  it  was  originally  unlaw- 
ful to  do,  and  to  the  doing  of  which,  so 
long  as  the  contract  to  that  end  re- 
mained executory,  neither  party  could 
have  coerced  the  other.  Long  v.  Geor- 
gia Pac.  R.  Co.,  91  Ala.  519,  8  So.  706. 

One  who  has  sold,  received  payment 
for,  and  conveyed,  land  to  a  corporation 
can  not  sue  to  rescind  the  deed  on  the 
ground  that  the  grantee  had  no  power  to 
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purchase.     Long  v,  Georgia  Pac.  R.  Co., 
91  Ala.  519,  8  So.  706. 

A  plaintiff  claiming  title  by  purchase 
under  an  execution  sale  against  a  corpo- 
ration, as  against  a  defendant  claiming 
under  trust  deeds  executed  by  the  cor- 
poration, can  not  deny  the  power  of  the 
corporation  to  acquire  the  land  and  to 
execute  a  trust  deed  thereof.  Morgan  v, 
Donovan,  58   Ala.  241. 

§  192.  Evidence  as  to  Corporate  Powers. 

Corporations  are  presumed  to  possess 
the  powers  incident  to  them  at  common 
law,  in  the  absence  of  special  restraint  by 
their  charters  or  by  statute.  Kelly  v. 
Trustees  of  Alabama  &  C.  R.  Co.,  58  Ala. 
489. 

**  'There  is  no  presumption  of  illegality, 
or  abuse  or  excess  of  power  attaching  to 
its  contracts.  Prima  facie  they  are  valid, 
and  the  burden  of  showing  invalidity 
rests  on  those  impeaching  them.'  Ala- 
bama Gold  Life  Ins.  Co.  v.  Central  Agri- 
cultural, etc.,  Ass'n,  54  Ala.  73;  Boulware 
V.  Davis,  90  Ala.  207,  8  So.  84,  9  L.  R.  A. 
601."  Allen  v.  West  Point  Min.,  etc.,  Co., 
132  Ala.  292,  31   So.  462. 

§  199.  Questions  for  Jury  as  to  Corporate 
Powers. 

It  is  a  question  of  fact  for  the  jury, 
and  not  one  of  law,  whether  the  use  of  a 
barge  falls  within  the  scope  of  the  busi- 
ness of  a  corporation  chartered  to  oper- 
ate steamboats  on  a  navigable  river,  and 
to  carry  freight  and  passengers.  Ten- 
nessee River  Transp.  Co.  v.  Kavanaugh, 
93   Ala.   324,   9   So.   395. 

§  194.  Visitation  and  Supervision  by  Pub- 
lic Officers. 

"The  right  of  supervision  over  bodies 
corporate  is  one  of  great  antiquity  in  our 
law,  and  is  regarded  as  derived  from  the 
visitorial  power,  always  impliedly  reserved 
by  the  sovereign  or  the  state  in  granting 
corporate  charters,  and  which  is  exer- 
cised through  the  courts  of  common-law 
jurisdiction.  ♦  ♦  ♦  This  right  of  judi- 
cial visitation  is  not  confined  to  public 
corporations,  but  extends  as  well  to  those 
of  a  purely  private  nature.  Nor  is  it  lim- 
ited to  such  as  are  organized  strictly  for 
business  purposes,  or  pecuniary  profit,  but 
is  made  applicable  also  to  corporations 
formed  for  eleemosynary,  religious,  scien- 


tific,   or   other   like    purposes."     M-edical, 
etc.,  Soc.  V.  Weatherly,  75  Ala.  248,  253. 

(B)  REPRESENTATION  OF  CORPO- 
RATION BY  OFFICERS  AND 
AGENTS. 

See  ante,  "Subscriptions  Obtained  by 
Misrepresentations,"  §  46;  post,  "Plead- 
ing," §  275;  "Designation  *  of  Agent  and 
Place  of  Business,"  §  350;  "Process," 
§  361. 

§  195.  Application  of  Principle  of  Agency 
to  Corporations. 

"A  corporation  can  only  act  by  an 
agent  and,  when  acting  through  an  agent, 
the  agent  may  be  treated  as  the  corpora- 
tion itself,  provided  the  act  of  the  agent 
is  for  the  corporation  and  is  in  the  line 
and  scope  of  his  employment."  Southern 
Loan,  etc.,  Co.  z\  Gissendaner,  4  Ala.  App. 
523,   58   So.   737. 

If  an  agent  of  a  private  corporation 
contracts  a  debt  on  its  supposed  credit, 
when  the  corporation  in  fact  had  no  au- 
thority to  contract  debts,  the  contract  im- 
poses an  original,  personal  liability  on  the 
agent;  but,  if  he  gives  his  note,  without 
any  new  consideration,  for  the 'amount  of 
a  debt  previously  contracted  by  another 
person  for  the  corporation,  such  a  note  is 
a  collateral  contract,  and  void.  Drake  v, 
Flewellen  &  Co.,  33  Ala.  106. 

§  196.  Actual  or  Apparent  Authority. 

"When  a  third  party,  in  dealing  with 
an  agent,  has  ascertained  the  apparent 
authority  with  which  the  principal  has 
clothed  the  agent,  he  is  under  no  further 
obligation  to  inquire  into  the  agent's  ac- 
tual authority,  but  the  authority  of  the 
agent  to  bind  the  principal  must  have 
been  actually  apparent,  and  the  party 
dealing  with  him  must  have  dealt  with 
the  agent  in  good  faith  relying  on  such 
authority  in  the  exercise  of  reasonable 
prudence.  Montgomery  Furniture  Co.  v. 
Hardaway,  104  Ala.  100,  16  So.  29;  Singer 
Mfg.  Co.  V.  McLean,  105  Ala.  316,  16  So. 
912;  Patterson  v.  Neal,  135  Ala.  477,  33 
So.  39;  Gibson  v.  Snow  Hardware  Co.,  94 
Ala.  346,  10  So.  304."  Hill  v.  Southern  R. 
Co.,  6  Ala.  App.  488,  60  So.  450,  451. 

A  third  party,  in  dealing  with  a  large 
corporation  having  a  great  number  of 
agents,    is  compelled    to  rely  on    the  ap- 
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parent  authority  of  the  agent,  which  is 
that  authority  which  the  pr'ncipal  has 
held  the  agent  out  as  possessing,  or 
which  he  regularly  and  habitually  exer- 
cises in  transacting  his  principal's  busi- 
ness, or  which  the  principal  has  permitted 
the  agent  to  represent  that  he  possesses, 
and  which  the  principal  is  estopped  to 
deny.  Hill  v.  Southern  R.  Co.,  6  Ala. 
App.   488,  60  So.   450. 

A  corporation,  as  well  as  a  natural  per- 
son, is  bound  by  those  acts,  which  create 
a  presumption  of  agency.  Bates  v.  Bank, 
2  Ala.  451;  Montgomery  R.  Co.  v.  Hurst, 
9  Ala.  513,  516. 

Engineer's  Power  to  Bind  Corporation 
as  Surety. — An  engineer  superintending 
the  construction  of  a  railroad  and  having 
limited  authority  to  order  changes  in  the 
work  ihad  no  apparent  authority  to  bind 
the  railroad  company  as  surety  for  the 
construction  company  to  a  subcontractor. 
Alexander  v.  Alabama  Western  R.  Co. 
(Ala.),  60   So.  295. 

§  197.  Restriction  of  Authority. 

A  corporation  can  not  be  bound  by  its 
agents  for  acts  not  within  the  powers 
conferred  upon  it  by  its  charter.  Central 
Railroad  &  Banking  Co.  v.  Smith,  76  Ala. 
572. 

§  198.  Representation  of  Different  Corpo- 
rations or  of  Corporation  and  Indi- 
vidual by  Same  Person. 

Where  the  officers  and  directors  of  one 
corporation  are  dominated  and  controlled 
by  another  corporation,  contracts  between 
the  two  corporations  will  be  set  aside  by 
the  courts  where  they  are  not  fair  and 
reasonable.  Montgomery  Traction  Co.  v. 
Harmon,  37  So.  371,  140  Ala.  505. 

Plaintiff's  son  applied  to  her  for  a  loan 
of  $5,000  for  the  defendant  corporation. 
He  was  secretary  thereof,  and,  with  its 
president,  executed  the  note  therefor  in 
the  corporate  name.  About  the  same 
time  a  second  corporation  had  been  or- 
ganized, and  he,  with  plaintiff's  other  son, 
had  agreed  to  buy  $5,000  stock  therein. 
The  president  and  secretary  of  the  de- 
fendant corporation  were  also  officers  in 
the  new  corporation,  and  another  son  was 
its  secretary.  She  directed  the  latter  to 
pay  the  $5,000  to  the  defendant  corpora- 
tion, but  he,  with  the  knowledge  of  the 
officers,    but  without    her  knowledge,    ap- 


plied it  on  payment  of  the  stock  subscrip- 
tions in  the  new  corporation.  Held,  that 
the  defendant  corporation  was  liable  on 
its  note,  though  it  did  not  receive  the 
money.  Allen  v.  West  Point  Min.  &  Mfg. 
Co.,  31   So.   462,  132  Ala.  292. 

§  199.  Use  of  Corporate  or  Individual 
Name. 

The  form  and  manner  of  the  signature 
are  not  conclusive  of  the  question  of  per- 
sonal contract  vel  non.  Collins  v.  Ham- 
mock, 59  Ala.  448,  454. 

A  promissory  note,  signed  by  the  de- 
fendant in  his  own  name,  with  the  addi- 
tion of  the  words,  "secretary  Auburn 
Masonic  Female  College,"  prinla  facie 
imposes  a  personal  obligation  on  him. 
Drake  v.  Flewellen  &  Co.,  33  Ala.  106. 

A  promissory  note,  beginning  thus 
"twelve  months  after  date,  we  promise 
to  pay,"  etc.;  and  signed  thus,  "For  the 
Montgomery  Iron  Works,  J.  S.  W.,  presi- 
dent. S.  J.,  secretary,"  is,  prima  facie,  the 
contract  of  the  principal,  and  not  binding 
on  J.  S.  W.  personally.  Roney  v.  Winter, 
37  Ala.  277,'  cited  in  note  in  19  L.  R.  A. 
676. 

When  an  agent  is  sued  on  a  promissory 
note  which,  prima  facie,  imposes  a  per- 
sonal obligation  on  him,  and  seeks  to  de- 
fend himself  on  the  ground  that  the  note 
was  in  fact  the  contract  of  his  principal, 
he  must  make  his  defense  under  a  sworn 
plea;  and,  if  the  principal  is  a  private  cor- 
poration must  show  that  it  had  authority 
to  bind  itself.  Drake  v,  Flewellen  &  Co., 
33  Ala.  106,  19  L.  R.  A.  679.  See,  also, 
Harwood  v.  Humes,  9  Ala.  659;  Gillaspie 
V.  Wesson,  7  Port.  454,  461. 

Where  a  promissory  note  was  sub- 
scribed thus,  "A.  A.  M.  President  W.  & 
Coosa  R.  R.  Company,"  the  maker  when 
sued  may,  under  the  general  issue,  or  a 
plea  stating  the  facts  specially,  defend 
himself  against  an  action  charging  him 
personally,  by  proving  that  the  note  was 
made  for  and  on  account  of  the  corpora- 
tion designated,  in  virtue  of  an  authority 
for  that  purpose,  and  so  accepted  by  the 
payee.  But  a  plea  under  which  such  de- 
fense is  intended  to  be  made,  must  be 
verified  by  oath,  according  to  the  statute 
of  this  state.  McWhorter  v.  Lewis,  4 
Ala.  198. 

R.  W.  C.  owning  about  one-third  of  the 
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capital  stock  in  an  incorporated  gas  com- 
pany, which  Jiad  ceased  to  do  business, 
and  R.  E.  C.  desiring  to  purchase  a  con- 
trolling interest  in  the  stock  of  the  com- 
pany, with  a  view  to  revive  and  enlarge 
the  business;  the  two  parties  entered  into 
a  written  contract,  to  which  their  indi- 
vidual names  were  subscribed,  and  their 
seals  affixed,  purporting  to  be  made  be- 
tween R.  W.  C.  as  party  of  the  first  part, 
and  R.  E.  C.  as  party  of  the  second  part, 
and  containing  these  stipulations:  "The 
said  R.  W.  C.  hereby  obligates  himself 
to  procure  and  effect,  within  thirty  days 
from  this  date,  the  transfer  to  said  R.  E. 
Co.  of  all  the  capital  stock  in  the  said  gas 
company,  and  to  procure,  within  the  same 
time,  a  conveyance  to  said  R.  E.  C.  of 
the  lots"  on  which  the  gas  works  were 
erected;  "and  the  said  R.  E.  C,  on  condi- 
tion that  said  transfer  and  conveyance  of 
title  are  procured  and  made  within  said 
thirty  days,  and  in  consideration  thereof, 
hereby  agrees  and  promises  to  pay  to  said 
R.  W.  C.  in  cash,  immediately  on  being 
notified  that  said  transfer  and  conveyance 
have  been  made  as  agreed  on,  the  sum  of 
$1,000,  and  further  agrees  and  undertakes 
to  retransfer  to  said  R.  W.  C.  stock  in 
said  company"  to  a  specified  amount,  not 
exceeding  one-third  of  the  stock  procured 
to  be  transferred  to  said  R.  E.  C;  "and 
when  said  transfer  and  retransfer  of  stock 
are  eflfected  as  above  provided,  it  is  agreed 
that  the  said  R.  E.  C.  will,  within  a  rea- 
sonable time,  proceed  to  repair  and  put 
in  operation  the  gas  works  of  said  com- 
pany," and  shall  be  entitled  to  new  stock 
to  the  amount  of  his  expenditures;  "it  be- 
ing hereby  agreed,  that  when  said  trans- 
fer and  retransfer  of  stock  are  made  as 
above  provided,  the  said  R.  E.  C.  and  R. 
W.  C.  will,  as  the  stockholders  in  said 
company,  provide  by  resolution  for  the 
increase  of  stock,  and  for  the  issue  of 
new  stock  to  the  said  R.  E.  C.  to  the 
amount  of  his  expenditures,"  etc.  Held, 
that  this  was  the  personal  contract  of  R. 
W.  C,  and  carefully  excluded  the  idea 
that  he  was  acting  as  the  agent  or  rep- 
resentative of  the  other  stockholders  in 
the  old  company.  Huntsville  v,  Hunts- 
ville   Gas  Light  Co.,  70  Ala.  190. 

§  200.  Contracts  in  General 

Unless     the    act    of     incorporation    ex- 


pressly prescribes  the  contrary,  the  duly 
authorized  agents  of  corporations,  as  of 
natural  persbnii  may,  within  the  scope  of 
their  authority,  bind  them  by  simple  as 
well  as  by  sealed  contracts.  McCullough 
V.  Talladega  Ins.  Co.,  46  Ala.  376. 

President. — The  president  has  no  gen- 
eral authority  to  contract  for  the  corpo- 
ration. Stanley  v.  Sheffield  Land,  Iron  & 
Coal  Co.,  83   Ala.  260,  4  So.  34. 

The  fact  of  being  president  of  a  com- 
pany implies  no  authority  to  direct  an 
agent  to  make  an  agreement  with  a  firm 
to  take  up  the  labor  tickets  of  the  com- 
pany. Stanley  v.  Sheffield,  etc.,  Coal  Co., 
83  Ala.  260,  4  So.  34. 

General  Manager. — Where  the  general 
manager  of  defendant  corporation  had  au- 
thority to  make  contracts  to  supply  water 
to  third  persons,  defendant  was  bound  by 
a  contract  made  by  him  on  the  corpora- 
tion's behalf  with  plaintiffs,  which  differed 
to  some  extent  from  defendant's  particu- 
lar form  of  water  contract;  plaintiffs  hav- 
ing no  knowledge  that  the  manager's  au- 
thority was  limited  to  the  making  of 
contracts  in  that  form.  Alston  v,  Broadus 
Cotton  Mill,  44  So.  654,  152  Ala.  552. 

§  201.  Contracts  of  Employment. 

Authority  to  do  an  act  includes  author- 
ity to  do  everything  necessary  and  usual 
to  its  accomplishment;  and  authority  to 
employ  an  agent  or  servant  includes,  in 
the  absence  of  restrictive  words,  authority 
to  make  a  complete  contract,  definite  as 
to  the  amount  of  wages,  as  to  all  other 
terms.  Alabama,  etc.,  R.  Co.  v.  Hill,  76 
Ala.  303. 

President. — Where  by-laws  provide  that 
the  president  has  power  "to  appoint  com- 
petent persons  to  act  as  servants  and  em- 
ployees of  the  company,"  there  was  no 
error  in  refusing,  in  an  action  for  serv- 
ices, an  instruction  based  on  the  assump- 
tion that  the  board  of  directors  alone  had 
authority  to  manage  its  business.  Ala- 
bama Security  Co.  v.  Dewy,  47  So.  55, 
156  Ala.  530. 

General  Agent. — Defendant  transporta- 
tion company  adopted  a  resolution  that 
F.  "is  hereby  authorized  to  take  full 
charge  of  the  company's  business,  and 
to  enter  into  such  negotiations  and  con- 
tracts as  he  thinks  best  for  the  company's 
interest."     Held,   that   F.   was   authorized 
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to  appoint  a  local  agent  with  power  to 
hire  a  barge  for  defendant,  and  agree 
that,  if  not  returned  in  as  good  condition 
as  when  ihired,  defendant  would  pay  the 
agreed  value  of  the  barge,  as  upon  a  pur- 
chase. Tennessee  River  Transp.  Co.  v. 
Kavanaugh,  101  Ala.  1,  13  So.  283. 

Where  defendant's  general  agent  intro- 
duced to  plaintiffs  its  local  agent,  saying 
that  any  transactions  had  with  him  would 
be  approved  by  defendant,  defendant  can 
not  relieve  itself  from  liability  on  a  con- 
tract made  by  such  agent  with  plaintiffs 
by  showing  that  it  was  in  excess  of  his 
powers.  Tennessee  River  Transp.  Co.  v, 
Kavanaugh,  101  Ala.  1,  13  So.  283. 

§  202.  Leases. 

A  managing  agent  of  a  foreign  corpora- 
tion has  authority  to  rent  a  storehouse 
for  the  use  of  a  salesman.  Singer  Mfg. 
Co.  V.   McLean,  105   Ala.  316,  16  So.  912. 

The  general  agent  of  a  foreign  corpora- 
tion authorized  to  manage  the  furniture 
store  of  the  corporation  in  a  certain  town 
has  implied  authority  to  lease  a  store- 
room for  a  year.  Rhodes  Furniture  Co. 
V,  Weeden,  108  Ala.  252,  19  So.  318. 

A  person  in  charge  of  a  branch  store 
belonging  to  a  foreign  corporation,  who 
orders  goods  from  the  main  house,  and 
sells  them  for  cash  or  credit,  in  his  dis- 
cretion, incurs  and  discharges  all  inci- 
dental expenses,  keeps  the  bank  account 
and  draws  checks  thereon,  makes  con- 
tracts for  the  rent  of  the  store  and  for 
insurance,  etc.,  is  a  general  manager,  and 
is  authorized  to  execute  a  renewal  of  the 
store  lease  for  a  period  of  five  years,  un- 
affected by  any  secret  limitation  on  his 
authority.  Phillips  &  Buttorff  Mfg.  Co. 
V.  Whitney,  109  Ala.  645,  20  So.  333. 

§   203.   Purchases,   Sales   and  Warranties. 

A  conveyance  by  persons  in  possession 
of  land  is  ineffectual  to  vest  a  corpora- 
tion's legal  title  thereto  in  the  grantee,  in 
the  absence  of  authority  from  the  corpo- 
ration to  convey,  though  the  corporation 
is  no  longer  performing  its  functions. 
Dickinson  v,  Harris,  47  So.  78,  155  Ala. 
613. 

§  204.  Pledging  Credit  of  Corporation. 

President— Authority.— The  president  of 
a  corporation,  by  virtue  of  his  powers  as 
such,  has  no  authority  to  bind  the  corpo- 


ration by  executing  an  order  for  the  pur- 
chase of  machinery  on  its  credit.  Hand- 
ley  Mfg.  Co.  V.  International  Recording 
Co.,  6  Ala.  App.  219,  60  So.  557. 

§  205.  Borrowing  and  Loaning  Money. 

The  officers  of  a  corporation,  without 
being  expressly  authorized  thereto  by  the 
board  of  directors,  have  no  power  to  enter 
into  contracts  binding  upon  a  corporation 
to  borrow  money,  or  to  make  assignments 
of  collateral  security;  and  in  order  for 
such  unauthorized  acts  on  the  part  of  the 
officers  of  a  corporation  to  be  binding 
upon  it,  they  must  be  ratified  by  the 
board  of  directors;  and  the  burden  of 
proving  a  subsequent  ratification  is  upon 
the  party  claiming  under  the  unauthor- 
ized contract.  Alabama  Nat.  Bank  x\ 
O'Neil,  29  So.  688,  128  Ala.  192;  Bibb  v. 
Hall,  101  Ala.  79,  14  So.  98. 

§  206.  Negotiable  Instruments. 

Where  a  note  given  for  the  price  of 
land  conveyed  to  a  corporation  embodies 
a  promise  of  the  corporation  to  pay,  and 
a  bill  to  enforce  a  vendor's  lien  avers 
that  the  note  was  executed  by  the  corpo- 
ration, the  note  is  to  be  taken  as  the  ob-  ' 
ligation  of  the  company,  on  demurrer, 
though  it  be  signed  by  an  individual  as 
officer  of  the  corporation.  Wagner  v. 
Brinkerhoff,   26   So.    117,   123   Ala.   516. 

President. — A  by-law  gave  the  president 
of  a  corporation  management  and  control 
of  the  corporate  business  and  property 
under  the  direction  of  the  board  of  di- 
rectors. By  an  agreement  among  the 
stockholders,  directors,  and  officers  of  the 
corporation,  the  corporation  accounts,  in- 
cluding accounts  for  which  certain  notes 
were  given,  were  turned  over  to  a  trus- 
tee. Held,  that  the  president  of  the  cor- 
poration, under  the  agreement  and  by- 
law, had  power  to  indorse  the  notes  given 
the  corporation  for  accounts,  passing  title 
thereto  to  the  trustee.  Union  Iron  Works 
Co.  V.  Union  Naval  Stores  Co.,  47  So. 
652,  157  Ala,  645;  Jordan  v,  Collins,  107 
Ala.  572,  18  So.  137. 

An  authority  to  the  president  of  a  cor- 
poration "to  make  all  contracts,  and  draw 
on  the  treasurer  for  all  disbursements 
(countersigned  by  the  secretary),  under 
the  direction  of  the  board,"  does  not 
authorize    him    to    accept    a    bill    without 
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the   direction   of   the   board.     Lazarus  t'. 
Shearer,  2  Ala.  718. 

Accommodation  Paper. — A  by-law  of  a 
mercantile  corporation,  providing  that  it 
should  have  the  power  "to  indorse  bonds, 
coupons,  or  notes  for  others,  and  to  be- 
come security  or  indorser  ijpon  notes, 
bonds,  and  mortgages,"  will  not  be  con- 
strued as  intended  to  confer  upon  the 
corporation  the  general  power,  to  be  ex- 
ercised in  the  discretion  of  the  president, 
to  indorse  for  mere  accommodation  the 
notes  of  the  president  and  other  stock- 
holders, given  for  their  individual  debts 
incurred  in  relation  to  matters  in  which 
the  corporation  has  no  concern,  and  to 
authorize  the  president  to  convey  the 
property  of  the  corporation  in  discharge 
of  the  liability  thus  incurred.  Steiner  v. 
Steiner  Land  &  Lumber  Co.,  26  So.  494, 
120  Ala.  128,  cited  in  note  in  9  L.  R.  A., 
N.  S.,  194. 

§  207.  Conduct  of  Litigation. 

Corporations  allowed  to  sue  and  be 
sued,  necessarily  possess  authority  to  per- 
form by  their  agents,  services  incident  to 
the  commencement  or  prosecution  of 
suits.  Planters*,  etc.,  Bank  v.  Andrews, 
8  Port.  404. 

§  208.  Assignment    for  Benefit    of  Cred- 
itors. 

The  president  of  a  corporation,  without 
authority  from  the  board  of  directors,  can 
not  convey  the  corporate  property  for  the 
benefit  of  creditors.  Norton  v,  Alabama 
Nat.  Bank,  102  Ala.  420,  14  So.  872. 

Where  the  president  of  a  corporation 
makes  an  unauthorized  assignment  of  the 
corporate  property  for  the  benefit  of  cred- 
itors, the  subsequent  ratification  thereof 
by  the  board  of  directors  is  insufficient 
as  against  creditors  levying  an  attachment 
in  the  mean  time.  Norton  v.  Alabama 
Nat.  Bank,  102  Ala.  420,  14  So.  872. 

Representation  or  Admissions  as  to 
Contract  under  Seal  of  Corporation.— 
Declarations  not  within  the  scope  of  an 
officer's  authority  are  not  binding  on  the 
corporation.  Banner,  etc..  Lumber  Co.  v. 
Stonewall  Ins.  Co.,  77  Ala.  184;  Smith  v, 
Tallassee  Branch,  etc.,  Plank-Road  Co., 
30  Ala.  650;  Ricketts  v.  Birmingham  St. 
R.  Co.,  85  Ala.  600,  5  So.  353,  354. 

It  is  not  within  the  general  scope  of 
the    authority  *of  an    agent  of  a  corpora- 


tion to  alter,  vary,  or  enlarge  a  contract 
made  by  a  corporation  under  its  corpo- 
rate seal;  and  therefore  an  act  done  or 
an  admission  made  by  the  agent  of  a 
corporation,  who  had  entered  into  a  con- 
tract under  its  corporate  seal,  having  ref- 
erence to  said  contract,  can  not  work  an 
estoppel  against  the  rights  of  said  corpo- 
ration arising  under  such  contract,  unless 
it  is  shown  that  said  act  or  admission  by 
said  agent  in  reference  to  the  contract 
was  duly  authorized  by  the  corporation. 
Sullivan  v,  Louisville  &  N.  R.  Co.,  30 
So.   528,   128   Ala.   77. 

Reports  of  Officers  as  Representations 
or  Admissions. — Neither  the  reports  of 
officers  of  a  corporation  made  to  its 
stockholders,  nor  reports  made  to  its  di- 
rectory, in  which  certain  claims  for  which 
the  corporation  is  not  bound  are  esti- 
mated as  liabilities  of  the  corporation, 
will  bind  the  corporation  to  pay  either 
principal  or  interest  of  the  debt,  or  pre- 
vent it  from  changing  its  purpose  with 
regard  thereto.  Hall  v.  Mobile  &  M.  Ry. 
Co.,  58  Ala.  10. 

§  20e.  Representations  or  Admissions. 
§  200  (1)  In  General. 

In  ejectment  against  a  railroad  com- 
pany for  land  claimed  by  plaintiff  by  ad- 
verse possession,  plaintiff  can  not  prove 
that  an  officer  of  the  company  recognized 
her  title  to  the  land  by  offering  to  pur- 
chase from  her,  unless  such  officers's  au- 
thority or  a  ratification  by  the  company 
is  first  shown.  Mobile  &  G.  R.  Co.  v. 
Cogsbill,  85  Ala.  456,  5  So.  188. 

§   209    (2)    President  and  Vice-President. 

The  president  of  the  board  of  directors 
of  a  corporation  has  no  implied  authority 
to  bind  the  corporation  by  declarations 
as  to  what  the  corporation  would  do  in 
performance  of  a  contract  made  by  it. 
Brush  Electric  Light  &  Power  Co.  v.  City 
Council  of  Montgomery,  21  So.  960,  114 
Ala.  433. 

Declarations  of  a  street  railway  presi- 
dent as  to  the  ownership  of  the  railway, 
which  are  not  shown  to  have  been  made 
while  in  performance  of  his  duties  as 
such  officer,  or  while  acting  for  the  com- 
pany, or  while  doing  business  contempo- 
raneous with  the  declarations  which  they 
serve  to  explain,  are  not  binding  on  the 
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company.  Ricketts  v.  Birmingham  St.  R. 
Co.,  85  Ala.  600,  5   So.   353. 

Where  a  railroad  stock  subscription 
note  did  not  mature  until  a  decision  by 
the  directors  had  been  rendered  that  the 
road  was  completed,  a  demand  of  the 
president  for  payment,  reciting  that  the 
note  was  due,  and  that  the  road  was  fin- 
ished, is  a  mere  declaration  of  an  agent, 
which  would  not  estop  the  road  from 
denying  such  facts,  in  the  absence  of 
proof  of  authority  in  the  president  to 
make  them.  Garner  v.  Hall,  25  So.  187, 
122  Ala.  221. 

Declaiations  and  Adtaissions  as  Evi- 
dence.— In  an  action  against  a  corpora- 
tion, the  declarations  or  admissions  of  its 
president  can  not  be  received  to  establish 
a  liability  against  it.  Henry  v.  Northern 
Bank,  63  Ala.  527,  cited  in  note  in  14  L. 
R.  A.  359. 

§  210.  Wrongful  Acts  or  Omissions. 

A  corporation  is  liable  for  the  wrongful 
acts  of  its  employees,  done  in  the  course 
of  their  employment  or  line  of  their  du- 
ties. Gassenheimer  v.  Western  Ry.  of 
Alabama,  175  Ala.  319,  57  So.  718. 

Corporations  may  create  vice  princi- 
pals, who  in  their  general  management 
of  the  corporate  business  so  partake  of 
the  corporate  entity  that  their  acts  have 
the  same  effect  upon  corporate  responsi- 
bility as  if  done  or  expressly  authorized 
by  the  governing  board,  so  that  corpora- 
tions may  become  responsible  in  cases 
for  the  indictable  crimes  of  their  agents; 
but  the  corporation  is  liable  only  when  its 
vice  principal  acts  in  the  execution  of  the 
corporate  functions.  Johnson  v,  Ala- 
bama Fuel  &  Iron  Co.,  52  So.  312,  166 
Ala.  534. 

If  the  writing  of  a  false  statement  in 
a  letter  by  the  manager  of  a  corporation 
was  not  specifically  authorized  by  the 
board  of  directors,  nor  within  the  general 
scope  of  the  manager's  authority,  the  cor- 
poration is  not  liable  in  an  action  for  deceit, 
based  on  the  representation  so  made. 
King  V.  Livingston  Mfg.  Co.  (Ala.),  60 
So.  143. 

§  211.  Persons  Entitled  to  Question  Au- 
thority of  Officer  or  Agent. 

A  creditor  of  a  corporation  can  not 
attack   the  validity   of  a   mortgage  given 


by  it  to  secure  money  borrowed,  because 
notice  to  the  stockholders  of  a  meeting, 
at  which  the  holders  of  the  larger  part 
in  value  of  the  stock  consented  to 
the  mortgage,  was  not  given,  as  re- 
quired by  Code  1896,  §  1256,  subd.  7  (Code 
1886,  §  166^.  Nelson  v,  Hubbard,  96  Ala. 
238,  11  So.  428;  Barrett  v.  Pollak  Co.,  108 
Ala.  390,  18  So.  615;  Alabama  Iron,  etc., 
Co.  V.  McKeever,  112  Ala.  134,  20  So.  84; 
Anderson  v.  Bullock  County  Bank,  122 
Ala.  510,  25  So.  523,  528. 

§  212.  Estoppel  to  Deny  Authority  or 
Acts  in  General. 
Where  M.,  who  had  no  authority  to 
employ  plaintiff  at  an  increased  salary, 
recommended  such  increase  to  defend- 
ant's manager,  and,  believing  the  recom- 
mendation had  been  adopted,  notified 
plaintiff  thereof,  but  defendant's  manager 
never  had  any  dealings  with  plaintiff,  and 
did  nothing  to  warrant  plaintiff's  belief 
that  M.  had  special  authority  to  increase 
his  salary,  defendant  was  not  estopped  by 
any  conduct  of  its  manager  to  deny  that 
it  had  agreed  to  such  increase.  Conti- 
nential  Baking  Powder  Co.  v,  Stoner,  53 
So.   303.   168   Ala.   304. 

A  note  was  executed  by  defendant's 
president  in  his  own  favor  for  the  com- 
pany's accommodation,  by  him  dis- 
counted, and  the  proceeds  used  for  de- 
fendant's benefit.  Held,  that  defendant, 
having  retained  the  benefit  of  the  trans- 
action, was  estopped  to  deny,  as  against 
the  president's  administratrix,  who  had 
paid  the  note,  the  authority  of  the  presi- 
dent to  make  it.  Tuscaloosa  Cotton-Seed 
Oil  Co.  V.   Perry,  85  Ala.   158,  4   So.   635. 

§  213.  Ratification  and  Repudiation. 

§  213  (1)  In  General. 

A  corporation,  as  well  as  a  natural  per- 
son, may  act  through  an  agent,  and  its 
recognition  of  the  act  after  it  is  done, 
will  be  proof  of  the  authority  of  the 
agent  to  act,  just  as  in  the  case  of  a  nat- 
ural person.  Montgomery  R.  Co.  v. 
Hurst,  9  Ala.  513,  516. 

Authority  of  President^Ratification.^ 
Authority  of  the  president  of  a  contract- 
ing company  to  enter  into  a  contract 
with  a  city  is  shown  by  the  company  en- 
gaging in  its  execution,  by  payment  to 
a    subqpntractor    of    sums   of    money    for 
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work  done  thereunder,  and  the  receipt  of 
payment  from  the  city  for  the  completed 
improvement.  Southern  Bitulithic  Co.  v. 
Hughston   (Ala.),  58  So.  450. 

Where  a  corporation,  without  express 
authorization  at  a  regular  meeting,  leaves 
its  entire  management  to  its  president, 
and  the  president  assents  to  a  transfer  of 
stock  by  subscribers  to  capital  stock,  on 
which  a  balance  is  unpaid,  and  accepts 
the  purchasers,  instead  of  the  subscribers, 
as  owners  of  the  stock,  and  liable  for  the 
unpaid  balance,  such  acts,  upon  ratifica- 
tion, become  the  acts  of  the  corporation, 
since  they  could  have  been  regularly  au- 
thorized. Hall  V.  Alabama  Terminal, 
etc.,  Co.,  173  Ala.  398,  56  So.  235;  Everett 
V.  United  States,  6  Port.  166. 

Repudiation. — Where  the  purchasing 
officers  of  a  corporation  had  in  the  first 
instance  the  right  to  make  a  contract  for 
the  purchase  of  property  on  behalf  of  the 
corporation,  and  they  made  a  contract 
for  the  purchase  of  property  and  affirmed 
it,  the  fact  that  all  the  directors  did  not 
expressly  authorize  the  purchase,  and 
that  they  after  the  purchase  disapproved 
it,  did  not  affect  the  validity  of  the  con- 
tract. Ferryman  &  Co.  v.  Farmers'  Un- 
ion Ginning,  etc.,  Co.,  167  Ala.  414,  52 
So.  644. 

Where  the  purchase  of  .property  by 
the  president  of  a  corporation  was  made 
subject  to  the  approval  of  the  corpora- 
tion, and  the  purchase  was  subsequently 
approved  by  the  corporation  by  officers 
having  authority  so  to  do,  the  directors 
could  not  by  subsequently  withdrawing 
the  authority  from  the  officers  relieve 
the  corporation  from  liability,  and  dis- 
affirm the  contract.  Ferryman  &  Co.  v. 
Farmers'  Union  Ginning,  etc.,  Co.,  167 
Ala.   414,   52   So.   644. 

§  213  (2)  By  Assent  of  Directors  in  Gen- 
eral 

A  corporation  formed  to  build  a  rail- 
road became  indebted  to  a  bank.  With- 
out express  authority,  the  president  and 
treasurer,  its  active  financial  agents, 
transferred  to  such  bank  a  note  received 
on  subscription  to  the  capital  stock  of 
the  railroad  company.  The  directors  in 
other  instances  had  authorized  the  presi- 
dent to  use  collaterals  for  loans,  and  au- 
thorized    the     mortgaging     of    the    com- 


pany's fands  for  such  pur{)ose,  and  they 
knew  of  the  indebtedness  to  the  bank. 
Six  of  the  nine  directors,  separately, 
signed  a  paper  ratifying  the  transfer 
after  it  was  made.  Held,  that  such  trans- 
fer was  ratified  by  the  corporation.  Bibb 
V.  Hall,  101  Ala.  79,  14  So.  98;  Kahn  v. 
Hall,  101  Ala.  102,  14  So.  105. 

A  resolution  of  the  board  of  directors 
of  a  corporation,  that  they  repudiated 
the  transaction  with  a  director  whereby 
lots  of  the  corporation  were  improperly 
conveyed  to  him,  except  as  to  such  of 
the  lots  as  had  been  sold  by  him  and 
one  which  he  had  improved,  and  instruct- 
ing the  attorney  of  the  corporation  to 
commence  proceedings  for  recovery  of 
the  property,  is  not  a  partial  ratification 
of  the  transaction,  precluding  the  corpo- 
ration from  rescinding  the  contract,  but 
is  a  repudiation  of  the  whole  transaction, 
with  an  omission  to  seek  recovery  of 
certain  lots  for  equitable  reasons.  Mo- 
bile Land  Imp.  Co.  v.  Gass,  39  So.  229, 
142  Ala.  520. 

§  213   (3)   By  Acquiescence  or  Recogni- 
tion. 

The  authority  of  the  officers  of  a  cor- 
poration may  be  inferred  from  the  ac- 
quiescence of  the  corporation  in,  or  the 
recognition  by  it  of,  the  acts  of  its*  ac- 
credited officers  in  the  regular  course  of 
its  authorized  business.  Talladega  Ins. 
Co.  V,  Peacock,  67  Ala.  253. 

Where  the  directors  of  a  corporation 
recognize  and  adopt  a  contract  of  em- 
ployment made  by  its  president,  and  the 
services  are  performed,  the  corporation 
can  not  object  that  the  contract  was  not 
in  writing,  nor  that  the  president  had  no 
authority  to  make  it.  Mobile  J.  &  K,  C. 
R.  Co.  V.  Owen,  25  So.  612,  121  Ala.  505. 

In  a  tripartite  agreement  between  a 
land  company  and  two  railroad  com- 
panies, the  general  superintendent  land 
chief  engineer  of  one  of  the  railroad  com- 
panies, without  the  written  authority  of 
its  directors,  gave  the  right  of  way  over 
part  of  its  property  to  the  other  railroad 
company,  which  was  to  locate  its  ma- 
chine shops,  tracks,  and  depots  upon  ad- 
joining land.  Held,  that  as  the  right  of 
way  had  been  exercised  undisputedly  for 
nine  years,  and  the  shops,  tracks,  and 
depots  had  been  built,  the  former  railroad 
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company  was  estopped  from  denying 
the  authority  of  its  officers  to  make  the 
agreement,  especially  as  a  decree  had 
been  rendered  pro  confesso  against  it  in 
a  suit  upon  the  agreement  by  the  land 
company  for  nonperformance  of  certain 
conditions  subsequent.  Alabama  G.  S. 
R.  Co.  V.  South  &  North  Alabama  R.  Co., 
84  Ala.  570,  3   So.  286. 

In  an  action  against  a  railroad  company, 
to  recover  damages  for  its  failure  to  de- 
liver certain  bales  of  cotton,  the  receipt 
for  which  was  signed  "R.  B.  S.,  R.  R. 
agent,  per  J.  R.  B.,"  said  B  testified,  on 
behalf  of  the  plaintiff,  that  he  was  ap- 
pointed subagent  of  the  company  by  said 
S.;  that  the  president  and  superintendent 
of  the  road  knew  that  he  was  acting  as 
such  agent,  and  made  no  objection;  that 
the  officers  of  the  road  had  frequently 
given  him  directions  about  the  business; 
and  that  freight  had  been  delivered,  on  at 
least  two  occasions,  on  the  production  of 
his  receipts,  in  similar  form  with  the 
above.  Held,  that  the  evidence  was  ad- 
missible, as  tending  to  prove  a  ratification 
of  the  agency.  Alabama,  etc.,  R.  Co.  v. 
Kidd,  29  Ala.  221. 

§  213  (4)  Knowledge  or  Notice  of  Facts 
to  Support  a  Ratification. 

An  instrument  executed  by  the  presi- 
dent of  a  railroad  company  on  the  exe- 
cution of  a  conveyance  of  a  right  of  way 
to  the  company,  and  containmg  covenants 
referring  to  the  same  subject  matter,  con- 
stitutes, with  the  conveyance,  a  single 
instrument,  and  the  company  is  chargea- 
ble with  notice  of  the  act  of  the  president, 
and  ratifies  it  by  an  acceptance  of  the 
deed  and  its  benefits.  Mobile  &  M.  Ry. 
Co.  V.  Gilmer,  85  Ala.  422,  5  So.  138. 

§  214.  Notice  to  Officer  or  Agent  as  Af- 
fecting Corporation. 

See  the  title  PRINCIPAL  AND 
AGENT. 

§  214  (1)  In  General 

The  general  rule  is  that  notice  of  a  fact 
acquired  by  an  agent  while  transacting 
the  business  of  his  principal  operates  con- 
structively as  notice  to  the  principal.  This 
rule  applies,  of  course,  as  well  to  corpo- 
rations as  to'  natural  persons.  Reid  v. 
Bank,  70  Ala.  199;  Frenkel  v.  Hudson,  82 
Ala.  158,  2  So.  758,  759. 


A  corporation  is  not  charged  with  such 
notice  as  to  estop  it  to  avoid  its  deed  of 
lots  to  a  director,  in  consideration  of  his 
agreeing  to  erect  houses  on  half  of  them, 
so  far  as  concerns  the  unimproved  lots, 
because  the  houses  were  erected  in  view 
of  a  street  from  which  they  could  be  seen 
by  some  of  the  directors  and  stockholders, 
and  the  grantee  told  one  of  the  directors 
that  some  of  the  lots  had  been  conveyed 
to  him,  and  the  deed  was  recorded  in  the 
county  where  a  minority  of  the  stock- 
holders resided.  Mobile  Land  Imp.  Co.  v. 
Gass,  39  So.  229,  142  Ala.  520. 

In  detinue -for  machinery,  in  which  a 
claim  was  interposed  by  a  third  party  un- 
der a  chattel  mortgage,  evidence  that 
plaintiff  had  informed  a  stockholder  and 
director  of  claimant,  though  before  the 
claimant  corporation  was  organized,  that 
the  title  to  the  machinery  was  in  the  plain- 
tiflF,  was  admissible  in  evidence  to  show 
actual  knowledge  of  plaintiflF's  claim  by 
claimant  corporation,  making  its  exclu- 
sion prejudicial  error  to  plaintiff.  Hall, 
etc.,  Mach.  Co.  v,  Haley  Furniture,  etc., 
Co.,  174  Ala.  190,  56  So.  726. 

In  an  action  for  services  in  construct- 
ing the  roadbed  of  certain  railroads, 
wherein  plaintiff  claimed  that,  although 
the  contract  under  which  the  work  was 
done  was  made  with  a  construction  com- 
pany, it  was  understood  that  it  was  to  be 
performed  by  defendant,  who  acted 
through  an  agent,  one  of  a  syndicate  of 
managers,  it  was  proper  to  allow  proof 
that  two  of  the  managers  were  president 
and  secretary  of  defendant,  and  at  the 
same  time  were  clerks  in  the  railroad 
companies,  of  which  plaintiflF  was  vice 
president  and  general  manager,  as  such 
fact  tended  to  show  that  the  several  com- 
panies acted  together  and  that  defendant's 
officers  knew  that  plaintiflF  was  perform- 
ing the  services.  Alabama  Security  Co. 
i\  Dewy,  156  Ala.  530,  47  So.  55. 

In  an  action  for  services  in  constructing 
a  railroad,  wherein  plaintiff  claimed  that 
he  was  employed  by  one  of  a  syndicate  of 
managers,  under  authority  from  defend- 
ant company,  and  defendant  claimed  that 
whatever  he  did  was  merely  as  a  personal 
accommodation  to  the  agent  in  question, 
and  defendent  knew  nothing  thereof, 
th^re  was  no  error  in  admitting  a  letter 
from  defendant's  president  to  an  auditor 
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of  one  of  the  railroad  companits  to  show 
that  defendant's  president  knew  that 
plaintiff  was  engaged  in  the  work.  Ala- 
bama Security  Co.  v.  Dewy,  156  Ala.  530, 
47  So.  55. 

Time  of  Notice. — Notice  to  an  agent,  to 
bind  his  principal,  must  have  been  ac- 
quired by  the  agent  during  his  employ- 
ment, i.  e.,  while  he  is  actually  employed 
in  the  prosecution  of  his  duties  as  agent, 
and  not  at  a  time  antecedent  to  the  period 
of  his  agency.  Goodbar  v.  Daniel,  88  Ala. 
583,  7  So.  254;  Lea  v.  Iron  Belt  Mercan- 
tile Co.,  147  Ala.  421,  42  So.  415,  418. 

"Where  the  transaction  in  question 
clearly  follows  and  is  intimately  connected 
with  a  prior  transaction,  in  which  the 
agent  was  also  engaged,  and  in  which  he 
acquired  material  information,  or  where 
it  is  clear  from  the  evidence  that  the  in- 
formation by  the  agent  in  a  former  trans- 
action was  so  precise  and  definite  that  it 
is  or  must  be  present  to  his  mind  and 
memory  while  engaged  in  the  second 
transaction,  then  the  foregoing  requisite 
general  rule  becomes  inapplicable.  The 
notice  given  to  or  information  acquired 
by  the  agent  in  the  former  transaction 
operates  as  constructive  notice  to  the 
principal  in  the  second  transaction,  al- 
though that  prmcipal  was  a  complete 
stranger  to  and  wholly  unconnected  with 
the  proceeding  or  business."  White  v. 
King,  53  Ala.  162;  Dunklin  v.  Harvey,  56 
Ala.  177;  Wiley,  etc.,  Co.  v.  Knight,  27 
Ala.  336;  City  Nat.  Bank  v.  Jeffries,  73 
Ala.  183;  Lea  v.  Iron  Belt  Mercantile  Co., 
147  Ala.  421.  42  So.  415,  418. 

Notice  to  Agent  Since  Deceasedv— 
Where  a  cashier  knew  that  stock  was 
pledged  for  the  debt  of  another,  the  fact 
that  advances  by  his  bank  were  made 
after  the  cashier's  death  by  officers  who 
had  no  knowledge  of  the  other  debt  did 
not  entitle  the  bank  to  claim  a  lien  on  the 
pledged  stock.  Birmingham  Trust  & 
Savings  Co.  v.  Louisiana  Nat.  Bank,  99 
Ala.  379,  13  So.  112,  20  L.  R.  A.  600. 

§  214  (2)   Tortious  Acts. 

A  count  in  a  complaint  by  a  servant  for 
injuries,  which  alleged  that  the  defect  in 
the  machinery  was  caused  by  a  part  of  a 
machine  being  removed  by  the  president 
of  the  defendant  company,  who  had  entire 
charge    of    the  business,    and    that  it  was 


v/ell  known  to  the  defendant  through  its 
said  president,  sufficiently  charged  the 
company  with  notice.  Houston  Biscuit 
Co.  V,  Dial,  33  So.  268,  135  Ala.  168.  See 
the  title  MASTER  AND  SERVANT. 

§     214     (3)     Matters     within    Scope     of 
Agency  or  Emplojrment. 

Actual  notice  to  an  officer  or  agent  of 
a  corporation  is  not  implied  notice  to 
the  corporation,  unless  it  was  acquired 
by  him  while  employed  within  the  scope 
of  his  powers  and  duty  about  the  cor- 
porate business,  and  not  while  engaged 
in  his  private  business.  Reid  v.  Bank  of 
Mobile,  70  Ala.  199. 

Complainant  bank  made  a  loan  to  a 
citizen  of  the  same  city  as  defendant 
trust  company  on  a  pledge  of  stock  of 
the  latter.  The  cashier  of  defendant  at- 
tested the  transfer  of  the  certificates  of 
stock,  and  they  were  forwarded  to  com- 
plainant in  an  envelope  bearing  the  stamp 
of  the  company.  At  the  same  time  the 
trust  company,  through  its  cashier,  drew 
on  the  broker,  who  was  in  the  same  city 
as  complainant,  for  the  proceeds  of  the 
loan,  remitting  the  draft  to  complainant 
for  collection,  with  instructions  to  collect 
and  deposit  to  the  credit  of  the  trust 
company  in  another  bank,  which  was 
done.  The  borrower  was  at  the  same 
time  credited  with  the  draft,  and  debited 
on  the  books  of  the  trust  company  with 
charges  on  account  thereof.  The  cor- 
respondence which  complainant  had  with 
defendant's  cashier  was  with  him  in  his 
official  capacity  and  not  as  an  individual. 
Held,  that  defendant  was  affected  with 
its  cashier's  knowledge  of  the  loan  made 
by  complainant,  so  that  it  could  not  claim 
a  lien  on  the  pledged  stock  for  advances 
afterwards  made  by  it  to  the  owner 
thereof.  Birmingham  Trust  &  Savings 
Co.  V.  Louisiana  Nat.  Bank,  99  Ala.  379, 
13  So.  112,  20  L.  R.  A.  600. 

§  214  (4)  Knowledge  Derived  from  Offi- 
cer's Individual  Interest  or  Business. 

A  corporation  will  not  be  affected  by 
notice  which  one  of  its  directors  or  offi- 
cers may  have  received  when  not  acting 
for  the  corporation,  but  in  the  transac- 
tion of  his  own  private  affiairs,  and  under 
such  circumstances  that  its  communica- 
tion to  the  other  officers  of  the  company 
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is  not  to  be  expected.  Whelan  v.  Mc- 
Creary,  64  Ala.  319;  Terrell  v.  Branch 
Bank,  12  Ala.  502. 

Where  the  agent  of  a  corporation  was 
personally  interested  in  a  transaction 
with  another  corporation,  besides  being 
the  sole  manager  and  almost  sole  stock- 
holder of  his  own  corporation,  and  the 
transaction  was  for  the  joint  benefit  of 
himself  and  his  corporation,  his  knowl- 
edge that  the  subscriptions  of  the  other 
corporation  were  paid  for  in  overvalued 
property  was  imputable  to  his  corpora- 
tion. Lea  V.  Iron  Belt  Mercantile  Co., 
147  Ala.  421,  42  So.  415. 

The  rule  that  knowledge  of  an  agent 
prior  to  the  creation  of  the  agency  is 
not  notice  to  the  principal  did  not  apply, 
where  the  agent  was  the  alter  ego  of  the 
corporation  which  he  represented,  and 
had  absolute  dominion  over  its  affairs, 
and  was  jointly  interested  with  it  in  the 
transaction.  Lea  v.  Iron  Belt  Mercantile 
Co.,  147  Ala.  421,  42  So.  415. 

§  214  (5)   Officer  Interested  Adversely. 

The  general  rule  is  that  notice  acquired 
by  an  agent,  while  transacting  the  busi- 
ness of  his  principal,  of  a  fact  which  it 
is  his  duty  to  communicate  to  his  prin- 
cipal, operates  as  notice  to  his  principal; 
but  this  rule  does  not  apply  where  tne 
agent  is  acting  in  his  own  interest,  and 
against  the  interest  of  the  principal;  as 
where  an  officer  or  agent  of  a  private 
corporation  or  joint-stock  company  sells 
and  conveys  land  to  it,  his  knowledge  of 
an  outstanding  equity  does  not  charge 
the  company  with  notice.  Frenkel  v, 
Hudson,  82  Ala.  158,  2  So.  758,  cited  in 
note  in  2  L.  R.  A.,  N.  S.,  994. 

§  215.  Evidence  as  to  Authority. 

§  215  (1)   Presumptions  as  to  Authority 
in  General. 

Presumptions  are  applicable  as  well  to 
corporations  as  individuals;  persons  act- 
ing publicly  as  officers  of  the  corpora- 
tions are  presumed  rightfully  in  office; 
and  the  performance  of  all  necessary  steps 
presumed,  in  order  to  make  a  corporate 
act  legal.  Selma,  etc.,  R.  Co.  v,  Tipton, 
5  Ala.  787;  Jones  v.  Trustees  Florence 
Wesleyan  Univ.,  46  Ala.  626,  629;  Mont- 
gomery R.  Co.  V.  Hurst,  9  Ala.  513,  516; 
Williams  v.  Temple,  6  Ala.  656;  Bates  v. 


Bank,  2  Ala.  451;  Bank  v.  Comcgys,  12 
Ala.  772,  777. 

Not  only  the  appointment,  but  the  au- 
thority of  the  agent  of  the  corporation, 
may  be  implied  by  the  adoption  or  re- 
cognition of  his  acts  by  the  corporation 
or  its  directors.  Bank  v.  Comegys,  12 
Ala.  772;  Jones  v.  Trustees  Florence 
Wesleyan  Univ.,  46  Ala.  626,  629. 

To  recover  damages  against  a  corpora- 
tion for  the  loss  of  a  horse,  caused  by 
the  carelessness  of  its  agent  who  hired 
it,  express  authority  to  the  agent  to  hire 
the  horse  need  not  be  proved,  it  may  be 
implied,  where  the  evidence  will  warrant 
it.  Western  Union  Tel.  Co.  v,  Pleasants, 
46  Ala.  641. 

§  215  (2)  From  Customary  Duties  or  Acts 
or  Nature  of  Office. 

Authority  to  borrow  money  for  a  cor- 
poration, by  its  secretary  may  be  implied 
from  his  relation  to  the  company,  the 
nature  of  his  employment,  the  mode  in 
which  he  was  permitted  to  conduct  its 
business,  and  ^is  borrowingj  on  other 
occasions;  and  a  charge  that  he  must  have 
had  express  authority  to  borrow  money, 
is  erroneous,  and  properly  refused.  Tal- 
ladega Ins.  Co.  V,  Peacock,  67  Ala.  253. 

Evidence  that  one  openly  and  notori- 
ously transacted  the  general  business  of 
a  corporation,  has  possession  and  care 
of  its  office,  in  which  the  business  was 
transacted,  the  custody  of  the  books  and 
papers,  and  the  funds  of  the  corporation, 
and  had,  on  more  than  one  occasion,  bor- 
rowed money,  which  appeared  on  the 
books  of  the  company,  entered  to  the 
credit,  of  the  lender,  tends  to  show  the 
relationship  of  such  person  to  the  cor- 
poration, the  duty  and  authority  pertain- 
ing thereto,  and  might  authorize  a  jury 
to  infer  that,  in  the  absence  of  authority 
from  the  corporation,  such  acts  would 
not  have  been  permitted.  Talladega  Ins. 
Co.  V,  Peacock,  67  Ala.  253. 

§  215  (3)  From  Regularity  or  Manner  of 
Execution   of   Corporate   Instrument. 

The  authority  of  the  president  of  the 
corporation  to  execut<^  a  mortgage  to 
which  the  corporate  seal  is  not  attached 
will  not  be  presumed,  but  must  be  proved 
aliunde.  American  Savings  &  Loan  Ass'n 
V,  Smith,  27  So.  919,  122  Ala.  502;  Thor- 
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ington  V.  Gould,  59  Ala.  461;  Jinwright  v. 
Nelson,  105  Ala.  399,  17  So.  91. 

§  215  (4)  Burden  of  Proof. 

In  aji  action  against  a  corporation  for 
breach  of  contract  of  employment,  where 
plaintiff  alleged  a  breach  of  a  written  con- 
tract, executed  by  defendant's  officer,  by 
which  the  defendant  employed  him  for 
one  year  at  a  certain  salary,  to  which 
defendant  filed  a  plea  denying  the  exe- 
cution of  the  contract  either  by  itself  or 
by  any  one  authorized  to  bind  it,  the 
burden  was  on  the  plaintiff  to  show  the 
authority  of  the  officer  to  make  the  con- 
tract. Mobile,  J.  &  K.  C.  R.  Co.  v.  Haw- 
kins, 51  So.  37,  163  Ala.  565. 

When,  in  an  action  against  a  corpora- 
tion, on  a  note  for  money  borrowed  by 
its  secretary,  and  which  was  executed  by 
him,  and  signed  with  the  corporate  name, 
"by  him,  as  secretary,"  the  defendant  in- 
terposes a  sworn  plea  of  non  est  factum, 
the  burden  of  proof  is  on  the  plaintiflF 
to  show  that  such  person  was  the  sec- 
retary of  the  corporation,  and  was  au- 
thorized to  borrow  money,  before  the 
note  is  admissible  in  evidence.  Talladega 
Ins.  Co.  V.  Peacock,  67  Ala.  253. 

Where  the  complaint  in  an  action 
tigainst  a  corporation  on  a  contract,  exe- 
cuted in  its  name  by  its  officers,  set  out 
the  contract  and  letters  between  the  parties 
showing  a  binding  contract  on  the  cor- 
poration, provided  the  officers  thereof, 
acting  for  it,  had  authority  to  bind  the 
corporation,  the  want  of  authority  must 
be  shown  by  special  pleas,  and  the  burden 
of  proving  the  same  was  on  the  corpora- 
tion. Alabama  Gold  Life  Ins.  Co.  v. 
Central  Agricultural,  etc.,  Ass'n,  54  Ala. 
73;  Boulware  v.  Davis,  90  Ala.  207,  8  So. 
84,  9  L.  R.  A.  601;  Ferryman  &  Co.  v. 
Farmers'  Union  Ginning,  etc.,  Co.,  167 
Ala.  414,  52  So.  644,  646. 

§  215  (5)  Admissibility  and  Competency 
in  General. 

In  an  action  for  services  in  construct- 
ing the  roadbed  of  certain  railroads 
wherein  plaintiflF  claimed  that,  although 
the  contract  under  which  the  work  was 
done  was  made  with  a  construction  com- 
pany, it  was  understood  that  it  was  to  be 
performed  by  defendant,  who  acted 
through  an  agent,  one  of  a  syndicate  of 


managers,  the  fact  that  the  alleged  agent 
and  others  were  the  syndicate  manager? 
who  secured  the  loans  and  disbursed  the 
funds  in  paying  for  construction  work 
was  properly  admitted  as  a  circumstance 
bearing  on  the  question  of  his  authority. 
Alabama  Security  Co.  v.  Dewy,  156  Ala. 
530,  47  So.  55. 

In  an  action  for  services  in  construct- 
ing a  railroad,  wherein  it  was  undisputed 
that  defendant  company  was  having  the 
work  done,  it  was  proper  to  show  that 
the  person  who  employed  plaintiflF  was 
directing  the  work,  as  showing  that  he 
was  in  charge,  and  his  authority  in 
the  premises.  Alabama  Security  Co.  v. 
Dewy,  156  Ala.  530,  47  So.  55. 

The  opinion  of  a  witness,  or  a  con- 
clusion drawn  by  him  from  facts,  is  not 
admissible  evidence^  but  a  statement  by  a 
witness,  that  he  regarded  a  person  "as 
the  general  agent"  of  the  defendant  cor- 
poration, does  not  fall  within  this  rule, 
when  connected  with,  and  accompanied 
by  statements  as  to  the  means  and  sources 
of  the  knowledge  of  the  witness.  Tal- 
ladega  Ins.   Co.  V,   Peacock,  67   Ala.   253. 

In  an  action  to  recover  the  amount  paid 
the  holders  of  certain  "labor  tickets"  of 
the  defendant  company,  which  the  plain- 
tiflFs  alleged  were  taken  up  under  an  agree- 
ment with  one  of  the  plaintiflFs,  who  was, 
at  the  time,  the  agent  of  the  comjpany 
with  authority  to  make  such  agreement, 
evidence  that  on  a  former  occasion  it  had 
been  arranged  between  the  defendant 
company  and  other  firm,  through  the 
same  agent,  that  the  firm  should  take 
up  these  labor  tickets,  and  the  company 
would  redeem  them,  is  inadmissible  as 
a  ground  for  inferring  an  implied  au- 
thority to  make  other  contracts  generally, 
of  the  same  kind,  with  other  persons  not 
specified  by  the  principal.  Stanley  v. 
Sheffield,  etc..  Coal  Co.,  83  Ala.  260,  4 
So.  34. 

To  show  that  a  person  is  the  agent  of 
a  transportation  company,  and  authorized 
to  contract  for  it,  a  contract  to  purchase 
goods  which  is  prima  facie  that  of  the 
agent,  individually,  is  admissible,  where 
there  is  testimony  that  the  property  so 
purchased  was  recognized  by  the  trans- 
portation company  as  its  own.  Tennessee 
River  Transp.  Co.  v.  Kavanaugh,  93  Ala. 
324,  9   So.   395. 
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The  assent  of  a  civil  engineer,  stock- 
holder, and  director  of  a  company,  and 
of  one  of  the  company's  land  committee, 
can  not  be  shown  to  strengthen  the  au- 
thority of  an  agent  of  the  company  who 
made  an  agreement  that  a  certain  per- 
son should  take  up  the  labor  tickets  of 
the  company,  and  the  company  would 
redeem  them,  such  persons  having  no 
more  authority  than  the  agent.  Stanley 
V.  Sheffield  Land,  Iron  &  Coal  Co.,  83 
Ala.  260,  4  So.  34. 

Neither  a  third  person's  remittance  of 
money  to  one  as  the  agent  of  a  bank, 
and  his  consent  to  receive  it  as  such, 
nor  his  admissipns,  nor  the  fact  that  he 
is  a  director  of  the  bank,  have  any  tend- 
ency to  prove  that  he  is  the  agent  of 
the  bank;  the  consent  of  the  bank  that 
he  should  so  act  is  essential.  Holman 
V,  Bank  of  Norfolk,  12  Ala.  369. 

If  it  be  doubtful  from  the  face  of  a 
bill  of  exchange  whether  it  was  drawn 
by  one  in  his  private  character,  or  as 
agent  of  the  corporation,  and  by  its  au- 
thority, parol  evidence  is  admissible  to 
show  the  true  nature  of  the  transaction. 
Wetumpka,  etc.,  R.  Co.  v.  Bingham,  5 
Ala.  657. 

In  an  action  by  a  corporation  to  re- 
cover a  mare  that  had  been  traded,  with- 
out the  company's  authority,  for  another 
animal,  to  defendant  by  the  company's 
local  agent,  when  the  exchange  was 
known  to  W.,  a  general  supervising  agent 
of  the  company,  who  "had  authority  to 
check  up  and  show  the  conditions  of 
the  company's  property  in  the  hands  of 
local  agents,"  evidence  to  the  effect  that 
W.  had  stated  to  defendant  "that  he  [de- 
fendant] had  made  a  good  trade  in  swap- 
ping the  brown  horse  for  the  gray  mare" 
is  admissible  to  show  that  the  special  at- 
tention of  the  company  had  been  called 
to  the  exchange  by  its  agent's  knowledge. 
Singer  Mfg.  Co.  v,  Belgart,  84  Ala.  519, 
4  So.  400. 

§  815   (6)  Acts  or  Declarations  of  Cor- 
poration. 

A  direct  contract  by  defendant  rail- 
road company  with  plaintiffs  for  the  do- 
ing of  construction  work  on  the  railroad 
is  not  established  by  showing  that  when 
plaintiffs,  who  had  taken  a  subcontract 
for  the  work,  told  the  chief  engineer  of 


the  railroad,  who  was  also  one  of  the 
firm  which  had  taken  the  principal  con- 
struction contract,  that  they  could  not 
do  the  work  for  the  price  originally 
agreed  on,  and  proposed  to  throw  it  up, 
he  told  them  to  do  the  work,  and  they 
would  be  paid,  and  they  did  the  work 
under  this  assurance,  when  it  does  not 
appear  whether  he  was  then  acting  for 
the  company,  or  for  the  firm  of  which 
he  was  a  member.  Huntsville  Belt  Line 
&  M.  S.  Ry.  Co.  V,  Corpening,  97  Ala. 
681,  12  So.  295. 

§  215  (7)  Acts  or  Declarations  of  Officer 
or  Instruments  Executed  by  Him. 

Where,  by  a  resolution  of  the  directors, 
the  president  of  a  railroad  was  authorized 
to  contract  for  its  construction  with  a 
firm  of  which  he  was  a  member,  and, 
although  no  written  contract  was  made, 
the  firm  sublet  the  contract  to  another, 
who  assigned  the  same  to  plaintiff,  the 
fact  that  the  chief  engineer  of  the  road, 
who  was  also  a  member  of  the  firm, 
made  the  contract  with  plaintiffs,  and  that 
the  board  of  directors  of  the  road  did 
not  dissent  therefrom,  was  not  evidence 
that  such  engineer  had  authority  to 
make  the  contract,  since,  in  the  absence 
of  evidence  to  the  contrary,  it  would  be 
presumed  that  he  made  it  on  behalf  of 
the  firm,  and  not  on  behalf  of  the  road. 
Huntsville,  B.  L.  &  M.  S.  Ry.  Co.  v.  Cor- 
pening, 97  Ala.  681,  12  So.  295. 

§  815  (8)  Weight  and  Sufficiency. 

The  testimonial  to  a  mortgage  executed 
for  a  corporation  by  the  president  there- 
of, reciting  that  such  president  is  fully 
authorized  to  execute  the  mortgage,  with- 
out the  corporate  seal,  is  not  sufficient 
proof  of  his  authority.  American  Sav- 
ings &  Loan  Ass'n  v.  Smith,  27  So.  919, 
122  Ala.  502;  Norton  v,  Alabama  Nat. 
Bank.  102  Ala.  420,  14  So.  872;  Swann 
V,  Miller,  82  Ala  .>30,  ]  So.  65;  Ware  v, 
Swann,  79  Ala.  330;  Standifer  v.  Swann, 
78  Ala.  88. 

The  prima  facie  authority  of  the  at- 
torney of  a  corporation  to  sue  for  all  lots 
conveyed  by  it  to  a  director  is  overcome 
by  the  resolution  of  the  directors  repu- 
diating the  transaction  whereby  lots  of 
the  corporation  were  conveyed  to  the  di- 
rector, except  as  to  such  of  the  lots  as  he 
had  sold  and  one  that  he  had  improved. 
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and  instructing  the  attorney  tc  commence 
proceedings  for  the  recovery  of  "said  real 
estate;"  that  is,  the  lots  other  than  tho9C 
executed.  Mobile  Land  Imp.  Co.  v,  Gass, 
39  So.  229,  142  Ala.  520. 
-  A  corporate  seal  attached  to  an  as- 
signment of  an  indebtedness  secured  by  a 
deed  of  trust  v/as  sufficient  evidence  of 
the  authority  of  the  person  signing  the 
corporate  name  to  siicli  transfer  as  presi; 
dent  of  the  corporation  to  execute  the 
same.  Collier  v.  Alexander,  38  So.  244, 
142  Ala.  422. 

The  president  of  a  corporation  owning 
certain  l?nd  orally  contracted  with  P.  to 
dedicate  a  street  at  his  own  expense, 
which  was  afterwards  used  by  the  public 
before  complainant  was  organized  as  a 
municipal  corporation,  after  which  com- 
plainant kept  the  street  and  bridges 
thereon  in  repair.  The  president  of  the 
corporation  was  its  principal  stockholder 
when  the  agreement  was  made,  and  no 
action  was  ever  taken  by  the  corporation 
evidencing  its  objection  to  the  acts  of  P. 
Held  sufficient  to  warrant  the  presump- 
tion that  the  president  of  the  corporation 
was  authorized  to  make  the  dedication  on 
the  corporation's  behalf  and  that  the  cor- 
poration acquiesced  in.  the  public's  use. 
City  of  West  End  v.  Eaves,  44  So.  588, 
152  Ala.  334. 

A  corporation,  as  well  as  a  natural  per- 
son,* is  bound  by  those  acts  which  create  a 
presumption  of  agency.  But  when  an  ef- 
fort is  made  to  prove  the  fact  of  agency, 
by  an  order  upon  the  corporation  books, 
the  books  themselves  must  be  produced, 
or  secondary  evidence  of  the  contents, 
after  notice  to  produce  them.  Montgom- 
ery R.  Co.  V,  Hurst,  9  Ala.  51S. 

§  216.    Questions  for  Jury    as    to     Au- 
thority. 

Evidence  in  an  action  for  breach  of  a 
contract  of  employment  held  to  take  the 
question  of  the  authority  of  defendant 
corporation  officer,  who  executed  the  con- 
tract on  its  behalf,  to  make  the  contract 
to  the  iury.  Mobile,  J.  &  K.  C.  R.  Co.  v, 
Hawkins,  51  So.  37,  163  Ala.  565. 

(C)   PROPERTY   AND   CONVEY- 
ANCES. 

See  ante,  "Corporate  Property,  Funds, 
and  Securities,"  §  164;  post,  "Conveyances 
3  Ala  Dig— 35 


When  Insolvent  or  in  Contemplation  of 
Insolvency,"  §  289;  "Assignment  for  Ben- 
efit of  Creditors,"  §  294;  "Acquiring,  Hold- 
ing, and  Conveying  Property  in  General," 
§  353. 

§  217.    Capacity  to    Acquire    and    Hold 
Property  in  General. 

Under  the  joint  resolution  of  Decem- 
ber 31,  1842,  the  State  Bank  of  Alabama 
and  its  branches  may  purchase  real  estate 
sold  under  execution  in  their  favor.  Mar- 
tin V,  Branch  Bank  at  Decatur,  15  Ala. 
587. 
§  218.  Restrictions  as  to  Real  Property. 

The  charter  of  a  railroad  company  em- 
powered it,  among  other  things,  to  con* 
struct  and  operate  a  railroad  between  the 
cities  of  Mobile  and  New  Orleans,  and  to 
acquire  and  hold  such  real  property  "as 
may  be  necessary  and  convenient,  for  the 
construction,  maintenance,  and  manage- 
ment of  the  railroad."  Held,  the  charter 
authorizes  the  corporation  to  acquire  and 
hold  property  to  be  used  in  the  construc- 
tion, maintenance  and  operation  of  the 
road,  or  in  connection  therewith;  but  not 
the  acquisition  of  property  not  needed  or 
used,  for  one  of  these  purposes,  or  in 
connection  with  such  purposes.  Morgan 
V.  Donovan,  58  Ala.  241. 

A  corporation,  without  express  power- 
therefor,  can  not  sue  on  an  executory  con- 
tract, and  recover  an  interest  in  lands, 
when  it  does  not  appear  that  such  land  or 
interest  is  necessary  for  carrying  into  ef- 
fect some  power  or  purpose  for  which  the 
corporation  was  created.  Smith  v,  Ala- 
bama Life  Ins.,  etc.,  Co.,  4  Ala.  558;  City 
Council  V,  Montgomery,  etc.,  Plank-Road 
Co.,  31  Ala.  76;  Waddill  v.  Alabama,  etc., 
R.  Co.,  35  Ala.  323;  Grand  Lodge  v.  Wad- 
dill,  36  Ala.  313;  Marion  Sav.  Bank  v. 
Dunkin,  54  Ala.  471;  Eufaula  v.  McNab, 
07  Ala.  588;  Wilks  v.  Georgia  Pac.  R.  Co., 
79  Ala.  180,  187. 

A  corporation  can  not,  without  an  ex- 
press grant  of  power,  maintain  an  action 
for  such  an  interest  in  lands  as  is  not 
necessary  to  carry  into  effect  some  power 
for  which  it  was  created.  Wilks  v.  Geor- 
gia Pac.  R.  Co.,  79  Ala.  180. 

§  219.    Power  of  Corporation  to  Convey 
in  General 
A   corporation   established    solely     for 
trading  and  manufacturing  purposes,  by  a 
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vote  of  the  majority  of  their  stockhold- 
ers, has  the  right  to  wind  up  its  affairs 
and  close  its  business,  if  in  the  exercise  of 
a  sound  discretion  they  deem  it  expedient 
so  to  do.     At  common  law,  the  right  of 
corporations,  acting  by  a  majority  of  their 
stockholders,    to    sell    their    property      is 
absolute,  and  is  not  limited  as  to  objects, 
circumstances,  or  quantity.    "To  this  gen- 
eral rule  there  are  many  exceptions,  aris- 
ing from  the  nature  of  particular  corpora- 
tions, the  purposes  for  which  they  were 
created,  and  the  duties  and  liabilities  im- 
posed on  them  by  their  charters.    Corpo- 
rations established  for  objects  quasi  pub- 
lic,  such   as  railway,   canal,  and  turnpike 
corporations,  to  which  the  right  of  emi- 
nent  domain   and   other   large   privileges 
are   granted  in   order   to   enable   them  to 
accommodate  the  public,  may  fall  within 
the    exception;    but    also    charitable    and 
religious  bodies,  in  the  administration  of 
whose  affairs  the  community,    or     some 
portion  of  it,  has  an  interest  to  see  that 
their   corporate   duties   are   properly   dis- 
charged.    Such   corporations    may,     per- 
haps, be  restrained  from  alienating  their 
property,  and  compelled  to  appropriate  it 
to  specific  uses,  by  mandamus,  or  other 
process.     But  it  is  not  so  with  corpora- 
tions  of  a   private   character,   established 
solely  for  trading  and  manufacturing  pur- 
poses.    Neither  the  public  nor  the  legis- 
lature  have    any    direct   interest    in    their 
business  or  its  management.     These  are 
committed  solely  to  the  stockholders,  who 
have  a  pecuniary  stake  in  the  proper  con- 
duct  of   their    affairs.     By    accepting     a 
charter,  they  do  not  undertake  to  carry  on 
the    business    for   which    they   are    incor- 
porated indefinitely,  and  without  any  re- 
gard to  the  condition  of  their  corporate 
property."     Maben  v.  Gulf,  etc..  Coal  Co., 
173  Ala.  259,  55  So.  607. 

Where  a  private  corporation  was  au- 
thorized, among  other  purposes,  to  rent 
or  purchase  mineral  lands  and  to  sell  and 
lease  the  same,  a  majority  of  its  stock- 
holders had  power  to  authorize  a  sale  of 
all  its  lands  and  minerals  which  con- 
stituted all  its  property,  over  the  protest 
of  minority  stockholders,  who,  in  the  ab- 
sence of  fraud,  breach  of  duty,  or  bad 
faith,  were  not  entitled  to  invalidate  such 
sale,  because  the  corporation  was  thereby 
denuded   of   all   its   property.     Maben   v. 


Gulf  Coke  &  Coal  Co.,  173  Ala.  859,  55 
So.  607. 

§  MO.   Power  to  Mortgage  or  Pledge 

A  corporation  authorized  to  borrow 
money  has  implied  power  to  mortgage  its 
property  real  and  personal  as  security  for 
a  loan.  Kelly  v.  Alabama  R.  Co.,  58  Ala. 
489;  Taylor  r.  Agricultural  &  Mechanical 
Ass'n,  68  Ala.  229. 

•  A  corporation  is  capable  of  making 
every  species  of  deed,  and  though,  by 
special  permission  in  its  charter,  it  is  em- 
powered to  mortgage  its  effects  for  a 
particular  purpose,  this  will  not  make 
away  or  abridge  its  general  power  to  ex- 
ecute mortgages  for  the  benefit  of  cred- 
itors. Allen  V.  Montgomery  R.  Co.,  11 
Ala.  437;  Mobile  &  C.  P.  R.  Co.  v,  Tal- 
man,  15  Ala.  472. 

§  881.    Conveyances  by  Corporations. 

§  888.  Authority  to  Make. 

"At  common  law,  the  right  of  corpora- 
tions, acting  by  a  majority  of  their  stock- 
holders, to  sell  their  property,  is  absolute, 
and  is  not  limited  as  to  objects,  circum- 
stances, or  quantity.  To  this  general  rule 
there  are  exceptions  arising  from  the  na- 
ture of  particular  corporations,  the  pur- 
pose for  which  they  were  created,  and  the 
duties  and  liabilities  imposed  on  them  by 
their  charter.  Corporations  established 
for  objects  quasi  public,  such  as  railway, 
canal,  and  turnpike  corporations,  to  which 
the  right  of  eminent  domain  and  other 
large  privileges  are  granted,  in  order  to 
enable  them  to  accommodate  the  public, 
may  fall  within  the  exception."  Wolffe 
V.  Underwood,  91  Ala.  523,  8  So.  774,  775. 

§  883. Form  and  Requisites. 

Where  a  corporation  is  party  to  a  deed, 
a  mistake  in  setting  out  its  name  will 
not  vitiate  the  deed,  if  it  is  apparent  from 
its  face  that  the  corporation  was  intended 
thereby.  Douglass  r.  Branch  Bank  at 
Mobile.  19  Ala.  659. 

§  224. Execution. 

The  provisions  of  Code,  §§  1799-1804, 
in  regard  to  the  acknowledgment  of  con- 
veyances, apply  to  conveyances  by  cor- 
porations as  well  as  individuals.  Jinwright 
V.    Nelson,   105    Ala.   399,   17   So.   91. 

Where  a  conveyance  or  deed  purports 
on  its  face  to  be  the  deed  of  a  corpora- 
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tion,  and  recites  that  it  has  caused  its 
corporate  seal  to  be  thereto  affixed,  and 
its  president  to  sign  the  same,  and  the 
deed  is  properly  witnessed  or  acknowl- 
edged, this  is  a  sufficient  execution;  and 
the  validity  of  the  deed  is  not  impaired 
by  the  fact  that  the  president  signed  the 
deed  in  his  own  name  with  the  word 
"president"  added,  or  that  the  secretary 
likewise  signed  his  own  name  to  it  in  the 
same  way.  Savannah  &  M.  R.  Co.  v, 
Lancaster,  62  Ala.  555. 

Presumptions  and  Burden  of  Proof. — 
A  deed  of  a  corporation  will  be  pre- 
sumed to  have  been  executed  by  proper 
authority,  and  the  burden  is  upon  those 
averring  the  contrary,  where  it  has  the 
corporate  seal  affixed  thereto,  and  is 
signed  by  the  officers  authorized  by  its 
charter  to  sign  or  attest  its  contracts. 
Thorington  v.   Gould,   59  Ala.   461. 

§  825. Construction  and  Operation. 

The  sale  of  all  of  a  corporation's  prop- 
erty does  not  terminate  the  corporation 
nor  operate  as  a  transfer  of  such  corpo- 
rate powers  or  franchises  as  it  had.  Ma- 
ben  V.  Gulf  Coke  &  Coal  Co.,  173  Ala. 
259,  55  So.  607. 

Where  a  railroad  company,  incorporated 
under  the  laws  of,  and  owning  an  un- 
finished railroad  in  this  state,  sold,  and 
executed  to  another  railroad  corporation 
a  conveyance  of  its  right  of  way,  road- 
bed, grading,  etc.,  the  conveyance  pro- 
viding "that  this  deed  is  to  have  effect, 
and  be  operative  only  upon  the  express 
condition  and  understanding,"  that  cer- 
tain conditions  specially  enumerated  and 
set  forth  therein,  requiring,  among  other 
things,  a  completion  of  the  railroad  con- 
veyed within  a  given  time,  and  issue  and 
transfer  by  the  purchasing  company  of  an 
amount  of  its  capital  stock  equal  to  the 
paid  up  stock  of  the  selling  company,  are 
complied  with  by  the  purchasing  com- 
pany— held,  that  these  conditions  are  not 
subsequent,  but  precedent  to  the  passing 
of  the  title  intended  to  be  conveyed,  and 
that,  the  said  conditions  not  having  been 
complied  with,  and  the  bankruptcy,  and 
dissolution  of  the  purchasing  company 
having  rendered  performance  impossible, 
by  the  terms  of  the  conveyance,  the  title, 
as  between  the  contracting  parties,  did 
not  and  could  not  pass,  by  reason  ol  the 
nonperformance  of  the  conditions.     Ten- 


nessee, etc.,  R.  Co.  V,  East  Alabama  R. 
Co.,  73  Ala.  426. 

The  conveyance  executed  by  a  railroad 
company  selling  its  road,  right  oi  way, 
etc.,  to  the  purchasing  company,  and  un- 
der which  it  acquired  it  rights  expressing 
on  its  face  the  conditions  precedent,  on 
the  performance  of  which  the  title  was 
to  pass,  this  operated  as  notice  to  all  sub- 
sequent purchasers  and  encumbrances,  in- 
cluding the  state.  Tennessee,  etc,  R.  • 
Co.  V.  East  Alabama  R.  Co.,  73  Ala.  426. 

While  it  is  a  rule  of  law,  that,  in  the 
interpretation  of  a  written  instrument,  the 
court  is  permitted  to  place  itself  in  the 
situation  of  the  contracting  parties  at  the 
time  of  its  execution,  and  to  consider  the 
occasion  which  gave  rise  to  it,  the  rela- 
tive position  of  the  parties,  and  the  ob- 
vious design  they  intended  to  accomplish, 
this  rule  can  not  be  so  extended  as  to 
supplement  the  writing  with  proof  of  a 
contemporaneous  oral  agreement,  which 
changes  its  meaning;  and  hence,  the  deed 
under  which  the  purchasing  company  in 
this  case  acquired  its  rights,  reserving  the 
title  in  the  grantor,  as  security,  at  least, 
until  all  the  conditions  contained  in  the 
deed  are  performed,  proof  of  a  contem- 
poraneous parol  agreement,  which  would 
operate  to  estop  the  selling  company  from 
asserting  its  title,  upon  the  performance 
by  the  purchasing  company  of  only  one 
of  such  conditions,  is  inadmissible.  Ten- 
nessee, etc.,  R.  Co.  V.  East  Alabama  R. 
Co.,  73  Ala.  426. 

§  226.  Effect  of  Conveyances  and  Trans- 
actions Ultra  Vires. 

Where  a  railroad  granted  the  right  to 
use  its  right  of  way  to  a  corporation  un- 
authorized to  take  such  a  grant,  the 
grantee's  successor,  though  not  incapaci- 
tated, could  not  secure  the  aid  of  equity 
to  perfect  its  title  to,  or  obtain  possession 
of,  the  property,  unless  the  grantor  has 
acted  so  as  to  estop  himself  from  denying 
the  successor's  rights  under  the  agree- 
ment. South  &  N.  A.  R.  Co.  V.  Highland 
Ave.  &  B.  R.  Co.,  24  So.  114,  119  Ala.  105. 

When  a  party  sells  and  conveys  prop- 
erty to  a  corporation,  which  is  without 
power  to  purchase  and  hold  the  same,  and 
receives  compensation  therefor,  there  be- 
ing no  fraud  in  the  transaction,  he  is  in 
no  sense  injured  or  prejudiced  by  the  in- 
capacity  of  the  corporation,  nor  can  he 
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be  heard  to  complain  of  it;  but  the  ques- 
tion becomes  one  between  the  corporation 
and  the  state,  the  sovereign  alone  having 
the  right  to  impeach  the  transaction;  and, 
until  it  supervenes  for  this  purpose,  the 
corporation  is  vested  with  perfect  title 
against  all  the  world,  defeasible  only  on 
office  found.  Long  v.  Georgia  Pac.  R. 
Co.,  91  Ala.  519,  8  So.  706. 

Where  plaintiff  and  defendant  claim 
under  a  common  source  of  title — the  one 
by  conveyance  at  execution  sale  of  the 
property  of  a  corporation,  and  the  other 
tinder  deeds  of  trust  executed  by  it — 
neither  can  deny  the  source  of  their  com- 
mon title;  and  the  plaintiff  can  not  assert 
the  want  of  power  in  the  corporation  to 
acquire  the  property,  and  to  convey  it  by 
mortgage;  if,  however,  the  property  had 
been  acquired  by  a  contract  which  re- 
mained executory,  either  party  in  a  suit 
to  enforce  the  contract,  might  raise  the 
question  as  to  the  power  of  the  corpora- 
tion to  acquire  such  property,  and  upon 
showing  that  the  contract  was  ultra  vires, 
could  defeat  recovery;  so,  the  inquiry 
would  be  material  in  proceeding  to  va- 
cate the  charter  for  misuser,  or  to  set 
aside  the  contract,  as  without  the  pale  of 
corporate  authority.  Morgan  v.  Donovan, 
58  Ala.  241. 

As  to  right  of  third  person  to  question 
right  of  corporation  to  lake  and  hold  real 
estate,  see  ante,  **Estoppel  of  Third  Per- 
sons." §  191  (4). 

(D)    CXDNTRACTS  AND   INDEBTED- 
NESS. 

See  ante,  ^'Management  of  Corporate 
Affairs  in  General,"  §  99;  "Dealings  with 
Corporation,"  §  102;  "Application  of 
Principle  of  Agency  to  Corporations," 
§  195;  post,  "Liabilities  of  Original  Cor- 
poration," §  308;  "Liabilities  for  Debts 
and  Acts  of  Original  Corporations,"  §  314; 
"Effect  of  Dissolution  in  General,"  §  333. 

§  887.  Capacity  to  Contract  in  General. 

As  to  capacity  of  foreign  corporations, 
see  post,  "Contracts,"  §  354. 

The  power  to  set  off  one  debt  against 
another,  in  the  absence  of  any  express 
grant  of  authority  conferred  by  the  char- 
ter, necessarily  follows  from  the  authority 
to  collect  and  pay  the  debts  of  the  cor- 
poration. If  the  same  person  is  both 
debtor  and  creditor,  the  law  does  not  re- 


quire the  useless  ceremony  of  paying  the 
money,  that  it  may  be  immediately  re- 
funded, when  by  the  mutual  consent  of 
the  parties,  the  same  result  is  attained  by 
the  extinguishment  of  both  demands. 
Goodwin  v,  McGehee,  15  Ala.  232,  249. 

§  888.   Contracts  before  Incorporation  or 
Organization. 

Liability  for  Contracts  of  Promoters  or 
Incorporators. — ^A  corporation,  after  its 
organization,  has  the  power  to  accept 
and  ratify  the  agreement  and  covenants 
of  its  promoters,  made  to  effect  and  carry 
out  the  purposes  of  its  organization,  and, 
when  accepted  and  ratified,  the  covenants 
are  mutually  binding.  Moore,  etc..  Hard- 
ware Co.  V,  Towers  Hardware  Co.,  87  Ala. 
206,  6  So.  41;  Davis  v.  Montgomery,  etc.. 
Chemical  Co.,  101  Ala.  127,  8  So.  496. 

An  owner  of  a  sawmill  outfit  and  tim- 
ber rights  contracted  t,o  sell  the  same  to 
a  company  in  consideration  of  it  organiz- 
ing a  stock  corporation  for  the  manufac- 
ture of  lumber.  It  was  stipulated  that  the 
corporation  should  be  capitalized  at 
$10,000,  one-fourth  of  the  stock  to  be  held 
by  the  owner,  and  three-fourths  to  be  held 
by  the  company.  At  the  time  the  com- 
pany procured  the  property  of  the  owner, 
it  had  no  intention  to  pay  for  the  stock 
of  the  corporation  the  organization  of 
which  was  a  fraudulent  scheme  to  get  the 
property.  Held,  that  the  owner  was  en- 
titled to  maintain  a  suit  against  the  com- 
pany and  the  corporation  for  the  pur- 
pose of  having  his  rights  in  the  sawmill 
outfit  and  timber  rights  restored  to  him. 
A.  J.  Cranor  Co.  v.  Miller,  41  So.  678,  147 
Ala.  268. 

There  is  a  class  of  contracts,  however, 
which  are  entered  into  between  the  pro- 
moters or  projectors  of  a  contemplated 
corporation  and  third  persons  on  the  faith 
of  the  corporation,  intended  to  inure  to 
its  benefit,  and  which  in  point  of  fact  do 
inure  to  its  benefit,  on  which  the  corpora- 
tion will  be  charged,  even  in  the  absence 
of  an  express  promise  to  perform,  or 
ratification  on  the  part  of  the  company 
after  it  is  in  esse,  on  "the  familiar  prin- 
ciple that  one  who  adopts  the  benefit  of 
a  contract  which  another  volunteers  to 
perform  in  his  name  and  on  his  behalf  is 
bound  to  take  the  burden  with  the  bene- 
fit." Moore,  etc.,  Hardware  Co.  v.  Towers 
Hardware  Co..  87  Ala.  206,  6  So.  41.  43, 
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cited    in    note    in    26    L.    R.  A.  546,  550, 
551. 

Incorporatioli  to  Avoid  Liability.— In 
those  cases  where  associates  combine  to- 
gether to  create  a  paper  corporation  to 
cover  a  partnership  or  joint  venture,  and 
where  the  stockholders  are  partners  in  in- 
tention, and  have  resorted  to  the  fiction 
of  separate  corporate  entity  to  free  them- 
selves from  individual  obligations  which 
had  attached  to  them,  with  respect  to  the 
business  they  propose  to  carry  on,  prior 
to  the  organization  of  the  company,  courts 
of  equity,  when  the  ends  of  justice  re- 
quire it,  will  disregard  and  look  beyond 
the  fiction  of  corporate  entity,  and  hold 
the  corporation  to  a  discharge  of  the  lia- 
bilities resting  on  its  members;  and  this 
may  be  done,  although  some  of  the  share- 
holders had  not  originally  incurred  the 
obligation  sought  to  be  enforced,  provided 
they  had  notice  of  it  before  entering  the 
corporation  and  participated  in  the  effort 
to  avoid  it.  Moore,  etc.,  Hardware  Co. 
V.  Towers  Hardware  Co.,  87  Ala.  206,  6 
So.  41,  43. 

A  firm  sold  out  a  portion  of  its  stock 
to  a  competing  firm,  agreeing  in  consid- 
eration thereof  not  to  handle  the  same 
goods  in  a  certain  specified  district  in  op- 
position to  the  vendees.  After  this, 
members  of  the  firm  and  others  formed 
a  corporation  for  carrying  on  the  same 
general  business,  and  after  a  time  an- 
.nounced  their  intention  to  handle  the  same 
goods  formerly  sold  by  the  firm,  and  in 
the  district  in  which  the  firm  had  bound 
themselves  not  to  sell  them.  Held,  that 
in  the  absence  of  allegations  that  the  cor- 
poration was  fraudulently  created  with  the 
intent  on  the  part  of  the  stockholders  to 
evade  and  avoid  their  obligations  as  in- 
dividuals, and  that  the  partners  in  the 
original  firm  had  reserved  to  themselves 
interests  in  the  business  distinct  from  their 
interests  as  stockholders,  the  corporation 
would  not  be  enjoined  from  carrying  on 
the  business.  Moore,  etc..  Hardware  Co. 
V,  Towers  Hardware  Co.,  87  Ala.  206,  6 
So.  41,  cited  in  note  in  1  L.  R.  A.,  N. 
S.,  179. 

§  M9.   Implied  Contracts. 

Corporations  may  be  held  liable  upon 
an  implied  promise,  as  well  as  individuals. 
Montgomery  County  v.  Barber,  45  Ala. 
237. 


Assumpsit  will  lie  against  a  corpora* 
tion  on  an  implied  contract.  City  of  Selma 
V.  Mullen,  46  Ala.  411. 

§  SSO.  Formal  Requisites  in  General. 

A  corporation  may  contract  the  same 
manner  as  individuals,  in  the  absence  of 
any  statutory  direction.  Montgomery 
County  V.   Barber,  45  Ala.  237. 

Corporations  may  make  contracts  in 
the  same  manner  as  individuals,  unless 
restrained  by  the  legislature  to  some  spe- 
cific mode.  University  of  Alabama  v. 
Moody,  62  Ala.  389. 

If  the  mode  and  manner  of  contracting, 
or  the  officers  or  agents  by  and  with 
whom  contracts  are  to  be  made,  be  pre- 
scribed, the  mode  prescribed  must  be 
pursued.  Montgomery  County  v.  Barber, 
45  Ala.  237. 

§  881.   Necessity  of  Writing. 

A  corporation  may  make  a  contract  by 
parol,  where  its  charter  and  by-laws  do 
not  prohibit  it  from  doing  so.  City  of 
Selma  v.  Mullen,  46  Ala.  411. 

Corporations  may  contract  by  parol,  and 
an  action  of  assumpsit  may  be  maintained 
against  them  on  such  contract,  even  if 
the  promise  is  by  implication  merely;  as, 
if  a  contract  be  made  for  work  and  labor 
and  services  to  be  performed,  at  their  re- 
quest, although  no  stipulation  be  made 
as  to  value  of  the  services,  or  the  sum  to 
be  paid  for  them;  and  in  such  a  case  the 
common  count  is  sufficient.  Montgomery 
County  V.  Barber,  45  Ala.  237. 

§  288.    Contracts  under  SeaL 

Use  of  Seal  as  Presumption  of  Proper 
Authority. — ^Where  a  power  of  attorney 
by  a  foreign  corporation  purported  on  its 
face,  both  in  the  statement  at  the  be- 
ginning and  in  the  testimonial  clause,  to 
be  the  corporation's  act,  and  the  attesting 
clause  averred  that  the  corporation  had 
no  president,  and  that  the  execution  was 
by  its  chairman  and  one  other  of  its  di- 
rectors and  by  its  secretary,  and  con- 
tained the  corporate  seal,  which  was  used 
as  the  signature  of  the  corporation,  it  was 
properly  executed,  though. the  name  of  the 
corporation  was  not  subscribed  or  signed 
to  the  instrument  apart  from  the  seal, 
since  it  would  be  presumed,  from  the  use 
of  the  seal,  that  it  was  affixed  by  the 
proper  authority,  and  that  the  officers  af- 
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fixing  the  same  had  authority  to  execute 
the  power  they  exercised.  Graham  v. 
Partee,  35  So.  1016,  139  Ala.  310. 

§  S38.   Contracts  of  Emplosonent 

Attome3r'8  Feea  Consideration  to  Sup* 
port— Where  plaintiffs  were  employed  as 
attorneys  to  represent  the  president  of  a 
corporation  personally  in  an  action  in 
which  the  corporation  was  also  interested, 
a  subsequent  contract  with  the  corpora- 
tion that  plaintiffs  should  also  act  for  it 
in  the  further  prosecution  of  the  suit, 
which  imposed  no  additional  duty  on  the 
attorneys,  was  not  void  for  want  of  con- 
sideration, where  the  cor[poration's  in- 
terest was  much  greater  than  that  of  the 
president.  Humes  v.  Decatur  Land  Im- 
provement &  Furnace  Co.,  98  Ala.  461,  13 
So.  368. 

§  284.    Purchases  by  Corporation. 

The  purchase  of  bottles  by  a  corpora- 
tion, whose  articles  of  incorporation  au- 
thorize it  to  purchase  all  articles  of  mer- 
chandise, is  not  ultra  vires.  Jebeles  & 
Colias  Confectionary  Co.  v.  W.  H.  Hutch- 
inson  &  Son,   171  Ala.  106,  54  So.  618. 

§  885.   Sales  by  Corporation. 

A  valid  contract  to  sell  cotton  for  fu- 
ture delivery  is  within  the  power  of  a  cor- 
poration to  buy  and  sell  personal  prop- 
erty. Marengo  Abstract  Co.  v.  Hooper 
&  Co.,  174  Ala.  497,  56  So.  580. 

A  corporation,  chartered  for  the  pur- 
pose of  manufacturing,  disposing  of,  and 
dealing  in  engines,  boilers,  etc.,  has  power 
to  make  valid  contracts  of  sale,  not  only 
in  the  state  by  which  it  was  incorporated, 
but  in  all  other  states  where  the  sale  is 
not  prohibited  by  local  laws.  Hall  v. 
Tanner  &  De  Laney  Engine  Co.,  91  Ala. 
363,  8  So.  348. 

§  836.  Leases  and  Agreements  of  Hiring. 
Compliance  with  Statute  Affecting 
Validity.— Since  Code,  §  1586,  authorizes 
a  lease  by  a  railroad  company  of  its  road 
to  another  company  only  when  a  meeting 
of  the  stockholders  of  each  company  has 
been  called  by  the  directors  thereof,  at 
such  time  and  place,  and  in  such  manner, 
as  they  shall  designate,  and  the  holders 
of  the  majority  of  stock  there  represented 
shall  have  assented  to  the  lease,  a  bill  to 
dissolve  such  a  lease  is  not  demurrable 
on  the  ground  that  the  lease  is  void,  when 


the  copy  of  the  lease  attached  to  the  bill, 
while  reciting  that  it  was  executed  in  com- 
pliance with  a  resolution  of  the  directors 
adopted  in  pursuance  of  authority  con- 
ferred upon  them  by  a  resolution  of  the 
stockholders  adopted  by  a  meeting  held 
by  them,  does  not  recite  that  the  meeting 
was  called  as  provided  by  the  statute,  or 
that  a  majority  of  the  stock  there  repre- 
sented assented  to  the  lease.  George  r. 
Central  Railroad  &  Banking  Co.,  101  Ala. 
607,  14  So.  752. 

§  837.   Borrowing  Money. 

A  private  corporation*  created  for  com- 
mercial purposes,  has  implied  power  to 
deal  on  credit,  for  any  proper  corporate 
purpose,  in  the  usual  and  ordinary  mode 
of  conducting  its  business,  under  the  cir- 
cumstances in  which  it  may  be  placed. 
Lehman  Bros,  v,  Tallassee  Mfg.  Co.,  64 
Ala.  567. 

A  corporation,  incorporated  under  the 
general  laws  of  this  state,  has  power  to 
borrow  money,  to  purchase  and  improve 
real  estate,  to  enable  it  to  carry  into  ef- 
fect the  purposes  of  its  incorporation. 
Alabama  Gold  Life  Ins.  Co.  v.  Central 
Agricultural,  etc.,  Ass'n,  54  Ala.  73. 

Certain  corporations  have  an  incidental 
and  implied  power  of  borrowing  money, 
and,  in  the  exercise  of  the  power,  may 
make  paper  negotiable  or  not  negotiable, 
and  give  such  securities  as  may  be 
deemed  most  advantageous.  Mobile,  etc.,  • 
R.  Co.  V.  Talman.  15  Ala.  472,  cited  in 
Talladega  Ins.  Co.  v.  Peacock,  67  Ala. 
253,  261. 

A  corporation  incorporated  under  the 
general  laws  of  this  state,  the  lawful  plans 
and  purposes  of  which  render  necessary 
the  acquisition  of  land  and  the  construc- 
tion of  buildings,  has  the  power  to  make 
all  usual  and  proper  contracts  to  enable 
it  to  obtain  loans  of  money  to  be  used 
for  these  purposes,  whether  it  be  by  a 
direct  negotiation  on  its  own  paper  and 
security,  or  by  borrowing  the  credit  of 
others  and  employing  it  in  raising  money; 
and  such  corporation,  having  expressly 
conferred  upon  it  by  statute  the  capacity 
to  acquire,  purchase,  dispose  of,  and  con- 
very  real  and  personal  property,  has  also 
the  power  to  execute  a  mortgage  on  its 
property  to  secure  such  loans,  or  to  pro- 
tect and  indemnify  those  whose  credit  it 
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has  borrowed.   Taylor  v.  Agricultural,    etc., 
Ass'n,  68  Ala.  229. 

A  corporation,  which  is  authorized  by 
its  charter  to  transact  the  business  of  life, 
fire,  and  marine  insurance,  receive  money 
on  deposit,  collect  promissory  notes,  and 
bills  of  exchange,  lend  money,  and  dis- 
count or  sell  such  notes,  or  bills,  and  to 
"borrow  money  and  issue  its  bonds  there- 
for," is  not  restricted,  by  the  latter  pro- 
vision, to  making  loans  secured  by  bonds, 
but  has  the  incidental  and  implied  power, 
common  to  all  such  corporations,  to  bor- 
row money,  and  make  negotiable,  or  non- 
negotiable  paper,  and  give  such  securities 
as  may  be  deemed  most  advantageous. 
Talladega  Ins.  Co.  v.  Peacock,  67  Ala. 
253. 

§    238.    Loaning   Money. 

The  private  corporation  chartered  by 
the  name  of  the  "State  Grange  of  the  Pa- 
trons of  Husbandry  of  Alabama,"  has  no 
express  grant  of  power  to  lend  money, 
and  no  such  power  can  be  implied  from 
the  declared  purposes  and  objects  for 
which  its  charter  was  granted;  on  the 
contrary,  such  power  is  excluded  by  the 
declaration  that  the  corporation  is  not 
created  for  pecuniary  profit.  Chambers 
V.  Falkner,  65  Ala.  448. 

The  charter  of  the  grand  lodge  of  free 
masons  of  Alabama  (Toulmin's  Digest, 
582-3)  confers  on  said  corporation  no 
power  to  lend  mon.ey.  Grand  Lodge  v. 
Waddill,  36   Ala.  313. 

A  company  was  incorporated  with  a 
capital  of  $1,000,000,  to  be  paid  in,  in  cash 
and  such  other  funds  as  they  might  re- 
ceive in  trust,  one-half  of  which  capital 
of  one  million  it  was  required  to  invest  in 
bonds  or  notes  secured  by  mortgage  on 
land  within  the  state  of  Alabama,  and 
the  remaining  half  of  the  capital  stock, 
together  with  the  premiums  and  profits 
received  by  the  company,  and  the  moneys 
received  in  trust,  might,  in  the  discretion 
of  the  company,  be  invested  in  stocks 
loaned  to  any  city,  county,  or  company, 
or  be  invested  in  such  real  or  personal 
securities  as  it  might  deem  proper.  Held, 
that  the  company  could  not  loan  its 
credit,  and  that  bonds  given  by  it  in  ex- 
change for  the  note  of  an  individual  of 
the  same  amount  were  void.  Smith  v. 
Alabama  Life  Insurance  &  Trust  Co.»  4 
Ala.  558. 


§  839.   Taking  Notes,  Bonds,  Mortgages, 
or  Other  SecuritieB. 

An  authority  to  a  corporation  to  invest 
moneys  in  personal  securities  embraces 
the  power  to  purchase  a  bill  of  exchange. 
Gee  V.  Alabama  Life  Insurance  &  Trust 
Co.,   13   Ala.   579. 

Any  corporation,  public  or  private,  has 
capacity,  if  not  prohibited,  to  take  a  mort- 
gage as  security  for  a  debt  contracted  to 
further  the  objects  of  its  creation.  State 
V.  Rice,  65  Ala.  83. 

And  this  principle  extends  to  a  mort- 
gage taken  by  trustees,  who  are  by  stat- 
ute constituted  a  quasi-corporation  for 
particular  purposes.  State  v.  Rice,  65 
Ala.  83. 

§  240.  Making  and  Indorsement  of  Nego- 
tiable Instruments. 
As  to  effect  when  ultra  vires,  see  post, 
"Rights  and  Liabilities  on  Contracts  and 
Securities  Ultra  Vires,"  §  257. 

§  841. Authority  to  Make  or  Indorse. 

A  corporation  may  without  express  au- 
thority issue  notes  for  money  borrowed. 
Kelly  r.  Alabama  &  C.  R.  Co.,  68  Ala.  489. 

Authority,  in  a  company's  charter  to 
"borrow  money  and  issue  its  bonds  there- 
for" imports  power  to  make  negotiable 
or  nonnegotiable  paper,  and  give  such 
securities  as  may  be  deemed  most  ad- 
vantageous. Talladega  Ins.  Co.  v.  Pea- 
cock, 67  Ala.  253. 

Manufacturing  and  other  like  corpora- 
tions, unless  expressly  prohibited  by  their 
charters,  may  borrow  money,  and  make 
and  receive  promissory  notes  and  bills  of 
exchange,  in  carrying  on  their  lawful  busi- 
ness. The  presumption  is  in  favor  of  the 
validity  of  notes  and  bills  of  exchange 
made  by  and  to  such  corporations,  arid 
that  they  are  made  in  the  lawful  course 
of  their  business,  until  the  contrary  is 
shown.  Oxford  Iron  Co.  r.  Spradley,  46 
Ala.  98. 
§  842.  AccomnK>dation  Paper. 

"'Although  a  corporation  has  implied 
power  to  make  and  indorse  negotiable 
notes  and  bills  in  carrying  on  its  lawful 
business,  yet  it  is  well  established,  as  a 
general  rule,  by  the  great  weight  of  au- 
thority, that  it  has  no  power  to  make,  in- 
dorse, or  accept,  for  the  mere  accommo- 
dation of  others,  notes  and  bills  in  which 
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it  has  no  interest,  unless  such  power  is 
expressly  conferred,  or  is  incidental  to 
some  other  power  expressly  conferred/ 
Steiner  v.  Steiner  Land,  etc.,  Co.,  120  Ala. 
128,  26  So.  494,  497."  Cunningham  Hard- 
ware Co.  v,  Gama  Transp.  Co.,  4  Ala. 
App.   561,  58   So.   740,   742. 

E£Pect  of  By-Laws  Authorizing  Sign- 
ing.— The  indorsement  of  negotiable  pa- 
per, for  the  accommodation  of  others,  by 
a  mercantile  corporation,  is  ultra  vires, 
and  its  powers  in  this  regard  are  not  en- 
larged by  an  amendment  to  its  by-laws, 
made  with  the  unanimous  consent  of  its 
stockholders,  whereby  its  president  is.  au- 
thorized "to  sign  all  notes  or  bonds,  as 
principal,  security,  or  indorser,  which  he 
may  deem  to  the  interest  of  the  corpora- 
tion." Steiner  v.  Steiner  Land  &  Lum- 
ber Co.,  26  So.  494,  120  Ala.  128. 

Endorsement  for  Subordinate  Corpora- 
tion.— As  a  corporation  generally  has  the 
implied  power  to  make  arrangements  for 
the  carriage  of  its  products  to  the  mar- 
ket, and  since  under  Code  1907,  §  3496, 
which  provides  that  a  manufacturing  cor- 
poration may  by  subscription  to  the  capi- 
tal stock  of  another  corporation  aid  it  in 
the  construction  of  its  railroad  for  the  pur- 
pose of  forming  a  connection  with  such 
road,  the  right  is  expressly  given  a  manu- 
facturing corporation  to  embark  its  capi- 
tal in  a  railroad  enterprise,  where  a-  com- 
pany organized  to  manufacture  and  sell 
lumber  was  interested  in  a  transportation 
company,  practically  the  entire  plant  of 
which  was  owned  by  the  lumber  company, 
and  which  was  used  for  the  transportation 
of  its  lumber  almost  .  exclusively,  the 
signing  of  accommodation  notes  by  the 
lumber  company  to  pay  for  supplies  neces- 
sary to  the  management  of  the  railroad 
w'Sas  within  its  power.  Cunningham  Hard- 
ware Co.  V.  Gama  Transp,  Co.,  4  Ala. 
App.  561,  58  So.  740. 

§  843.   Making  and  Issue  of  Bonds. 

§  244.  —  Authority  to  Issue. 

Code  1896,  §  1256,  subd.  7,  which  forbids 
a  bonded  indebtedness  of  a  corporation 
exceeding  the  corporation's  capital  stock, 
is  succeeded  by  Gen.  Acts  1903,  p.  314, 
§  7,  which  places  no  limitation  on  the 
amount  of  such  indebtedness.  Palliser  v. 
Home  Telephone  Co.,  44  So.  575,  152  Ala. 
440. 


Injunction  to  Restrain  Issuer— Under 
Const.,  §  234,  and  Code  1896,  {  1270,  pror 
viding  that  no  corporation  shall  issue 
stock  or  bonds,  except  for  money,  labor 
done,  or  property  actually  received,  where 
the  directors  of  a  corporation  have  voted 
to  issue  $100,000  of  bonds,  and  it  appears, 
as  alleged  by  the  bill  of  a  stockholder, 
that  the  debt  of  the  corporation  is  only 
$50,000,  and  that  it  is  making  a  profit  in 
excess  of  expenses,  and  it  is  admitted  as 
alleged  that  it  was  the  purpose  to  dis- 
tribute the  $50,000  of  bonds  in  excess  of 
the  debt  among  the  stockholders,  on  their 
consent  being  obtained,  though  it  is  stated 
by  way  of  denial  that  improvements  not 
specified  were  contemplated,  and  that 
there  was  no  present  purpose,  on  account 
of  the  unfavorable  condition  of  the  money 
market,  to  issue  bonds,  it  is  not  error  to 
enjoin  issue  of  bonds  in  excess  of  $50,000. 
American  Ice  &  Industries  Co.  v.  Crane, 
39  So.  233,  142  Ala.  620;  Mabel  Min.  Co. 
V,  Pearson  Coal,  etc.,  Co.,  121  Ala.  567, 
25  So.  754. 

§  245.  Nature  of  Obligation* 

When  Considered  Negotiable  Instru- 
ments.— The  act  approved  December  15, 
J  870,  authorizing  the  Talla^see  Manufac- 
turing Company  Number  One,  on  a  vote 
of  two-thirds  of  its  shareholders  in  value, 
to  issue  its  bonds  for  a  sum  not  exceed- 
ing one-third  of  its  capital  stock  paid  in, 
in  bonds  of  $1,000  ea^'h,  payable  in  gold, 
with  legal  interest,  and  coupons  for  in- 
terest attached,  payable  in  gold,  semi- 
annually, at  such  place  as  it  may  appoint 
(Sess.  Acts  1870-71,  p.  240),  "contem- 
plates the  issue  of  instruments  having  all 
the  qualities,  elements,  and  characteristics 
of  negotiable  paper,  which  could  be  in- 
troduced into  the  commercial  markets, 
circulating  and  passing  as  such  paper  in 
the  usual  course  of  business;"  and  the 
bonds  issued  under  the  authority  of  this 
statute,  being  payable  to  bearer,  at  the 
office  of  the  company  in  Montgomery, 
with  coupons  for  interest  attached,  pay- 
able semi-annually  at  a  designated  bank 
in  New  York,  are  negotiable  instruments. 
Lehman  Bros.  v.  Tallassee  Mfg.  Co.,  64 
Ala.  567. 

Bonds  issued  by  an  Alabama  railroad 
company,  and  indorsed  by  the  state  under 
the  provisions  of  the  act  approved  Feb^ 
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ruary   21,    1870;    payable    "to   or 

bearer,  in  American  gold  coin,  on  presen- 
tation at  the  office  or  agency  of  said  com- 
pany in  the  city  of  New  York,"  with 
coupons  attached,  payable  in  like  manner; 
and  containing  a  stipulation  on  each,  that 
it  "can  be  registered  and  made  payable 
by  transfer  only  on  the  books  of  said 
company," — being  governed  by  the  gen- 
eral commercial  law,  "which  must  be  pre- 
sumed to  prevail  in  New  York,  and  which 
prevails  here  so  far  as  not  changed  by 
statute,  are  clothed  with  all  the  attributes 
of  commercial  paper;  they  pass  by  de- 
livery, and  in  the  hands  of  a  holder  ac- 
quiring them  for  value  before  due,  with- 
out notice,  are  not  subject  to  equities  with 
which  they  were  affected  as  between  the 
original  parties,  or  while  in  the  hands  of 
a  party  holding  them  in  trust."  Reid  v. 
Bank,  70  Ala.  199. 

§  S46.  Form,  Requisites,  and  Valid- 
ity. 

When  the  charter  simply  authorizes  the 
corporation  to  borrow  money  and  issue 
their  bonds  therefor,  an  ordinary  under- 
taking without  seal  is  sufficient  to  bind 
them.  McCullough  v.  Talladega  Ins.  Co., 
46  Ala.  376. 

Validity  of  Excessive  Issue  to  Retire 
Old  Bonds. — The  president  of  a  corpora- 
tion, holding  its  past-due,  valid  bonds, 
agreed  to  procure  the  issue  of  new  bonds, 
and  to  exchange  the  latter  for  other  prop- 
erty. At  a  meeting  of  stockholders,  a 
resolution,  favored  by  the  president,  was 
adopted,  authorizing  the  issue  of  new 
bonds  to  retire  the  old  ones,  and  the  ex- 
ecution of  a  mortgage  to  secure  same. 
The  new  bonds,  signed  by  the  president, 
purported  to  be  a  series  of  a  larger 
amount  than  authorized,  and  the  mort- 
gage also  purported  to  secure  such  larger 
amount  Held,  that  the  bonds  and  mort- 
gage were  not  invalid  as  against  subse- 
quent creditors.  Anderson  v.  Bullock 
County  Bank,  25  So.  523,  122  Ala.  275. 

Validity  of  Consideration  Receiving 
Face  Value. — Const.,  art.  14,  §  6,  provid- 
ing that  "no  corporation  shall  issue  stock 
or  bonds  except  for  money,  labor  done,  or 
money  or  property  actually  received,"  and 
that  "all  fictitious  increase  of  stock  or 
inde1>tednes8  shall  be  void,"  and  Code, 
§  1560,  et  seq.,  regulating  the  manner  in 
which  "subscriptions  for  stock"  shall  be 


paid  for,  do  not  require  the  consideration 
received  for  bonds  to  correspond  to  their 
face  value,  except  to  the  extent  that  the 
indebtedness  shall  not  be  "fictitious." 
Nelson  v,  Hubbard,  96  Ala.  238,  11  Sa. 
428. 

The  fact  that  the  president  of  a  cor- 
poration, with  the  consent  of  the  board 
of  directors  and  stockholders,  purchased 
corporate  bonds  of  the  value  of  $18,000 
for  $16,500,  does  not  render  the  bonds 
invalid  as  usurious  or  fraudulent,  as 
against  a  creditor  whose  claim  was  con- 
tracted nearly  six  years  after.  Anderson 
V,  Bullock  County  Bank,  25  So.  523,  122 
Ala.  275. 

§  847. Negotiation  and  Sale. 

Right  to  Use  as  Collateral  Security.^ 
Where  a  company  gives,  as  collateral 
security,  its  mortgage  bonds  of  a  face 
value  in  excess  of  the  debt  secured,  there 
is  no  fictitious  issue  or  disposition  of  its 
bonds,  within  the  prohibition  of  Const., 
art.  14,  §  6.  Dexter  v.  McClellan,  22  So. 
461,  116  Ala.  37. 

At  a  meeting  of  the  stockholders  of  a 
private  corporation,  called  to  consider 
the  issue  of  bonds  under  the  provisions 
of  a  special  statute,  a  resolution  was 
passed  authorizing  the  use  of  such  bonds 
at  their  par  value  in  the  payment  of  the 
antecedent  indebtedness  of  the  corpora- 
tion. Held,  that  such  resolution  did  not 
limit  or  restrain  the  implied  power  of  the 
corporation  to  use  the  bonds  as  collateral 
security  for  such  existing  indebtedness. 
Lehman  v.  Tallassee  Mfg.  Co.,  64  Ala. ' 
567. 

I  248.  — —  Rights  and  Remedies  of  Hold- 
ers. 

A  sole  stockholder  authorizing  by  vote 
of  the  stock,  for  its  individual  benefit,  the 
issuance  of  bonds  secured  by  trust  deed 
of  the  corporation's  property,  and  thereby 
impairing  the  value  of  the  stock,  can  not, 
for  its  own  acts,  avoid  the  bonds  in  the 
hands  of  purchasers.  McCaleb  v.  Good- 
win, 21  So.  967,  114  Ala.  615. 

Bonds  issued  to  stockholders  of  a  cor- 
poration will  not  be  canceled  at  suit  of 
another  holder  merely  because  of  no  con- 
sideration paid  by  the  stockholders,  where 
such  bonds  are  not  yet  due,  and  no  de- 
fault has  been  made  in  payment  or  in- 
terest,  or  any   impairment  of   the   mort- 
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gaged  property,  and  where  also  the  holder 
does  not  have  any  control  of  the  earnings 
or  management  of  the  company,  or  of 
the  money  received  as  a  loan.  Bibb  v. 
Montgomery  Iron  Works,  101  Ala.  301,  13 
So.  224. 

RighU  of  Holder  When  Collateral 
Security. — The  holder  of  a  corporate 
bond,  transferred  to  him  as  collateral 
security,  is  entitled  to  share  in  the  bene- 
fits of  a  mortgage  executed  to  secure 
payment  of  the  bonds,  if  he  acquired  it  in 
good  faith;  that  is,  there  must  have  been 
good  faith  in  the  particular  transaction  by 
which  he  acquired  the  bond;  but  the  in- 
quiry will  not  be  extended  to  former  sepa- 
rate and  distinct -transactions  between  him 
and  the  officers  of  the  corporation,  in 
which  his  debt  originated.  Lehman  Bros. 
V.  Tallassee  Mfg.  Co.,  64  Ala.  667. 

The  negotiable  bonds  of  the  corpora- 
tion in  this  case  having  been  issued  by 
authority,  their  transfer  as  collateral 
security  for  existing  debts  also  being  au- 
thorized, and  some  of  them  having  been 
thus  transferred  to  a  commercial  partner- 
ship, with  whom  the  corporation  had  ex- 
tensive dealings  for  a  series  of  years,  and 
who  were  stockholders  in  the  corpora- 
tion; the  rights  of  said  partnership,  as  a 
holder  in  good  faith,  are  not  affected  by 
the  fact  that  their  debt  against  the  cor- 
poration was  not  communicated  to  the 
other  stockholders,  and  was  not  known 
to  them;  nor  by  the  fact  that  the  indebted- 
ness did  not  appear  by  the  books  of  the 
corporation,  to  which  the  stockholders 
had  access;  nor  by  the  further  fact  that 
said  partnership,  as  stockholders,  received 
dividends  while  the  debt  to  them  was  be- 
ing contracted.  These  facts  have  in  them 
no  element  of  estoppel,  and  are  not  suffi- 
cient to  overcome  the  presumption,  aris- 
ing from  possession  before  maturity,  that 
they  were  acquired  in  good  faith.  Leh- 
man Bros.  V.  Tallassee  Mfg.  Co.,  64  Ala. 
567. 

Bonds  Secured  by  State.— Upon  the 
principle  that  the  creditor  is  entitled  to 
the  benefit  of  all  pledges  and  securities 
held  by  a  security  for  his  indemnity,  it 
is  held  that,  where  a  state  indorses  the 
bonds  of  a  railroad,  and  takes  a  lien  on 
the  road  and  equipments  as  security  for 
the  payment  of  the  bonds,  the  lien  oper- 
ates as  a  specific  appropriation  of  the 
property  of  the  corporation  to  their  pay- 


ment on  default  of  principal  or  interest, 
and  that  where  the  state  (the  surety)  in- 
dorses bonds  of  a  railroad,  and  takes  a 
lien  to  secure  their  payment,  but  fails  to 
enforce  its  remedies,  and  disclaims  lia- 
bility on  the  bonds,  the  bondholders  can 
resort  to  equity,  and  enforce  the  lien  for 
their  benefit.  The  jurisdiction  of  the 
court  was  not  affected  by  the  fact  that 
the  state  can  not  be  made  a  party,  no  re- 
lief being  asked  against  it  Forrest  r. 
Luddington,  68  Ala.  1. 

By  the  terms  of  the  creation,  the  statu- 
tory lien  is  a  security  for  the  payment  of 
the  bonds;  and  to  the  state,  as  indorser, 
protection  and  indemnity  is  afforded  by  a 
specific  appropriation  of  the  property  and 
rights  of  property  of  the  railroad  com- 
pany, the  principal  debtor,  on  which  the 
lien  operates,  to  the  payment  of  the  bonds, 
whenever  the  latter  should  be  in  default. 
Forrest  i\  Luddington,  68  Ala.  1,  8;  Kelly 
V.  Trustees,  58  Ala.  489;  Colt  r.  Barnes, 
64  Ala.  108. 

The  lien  created  and  declared  by  the 
statute  upon  state-indorsed  bonds  may  be 
enforced  by  the  bondholders  whenever  de- 
fault is  made  in  the  payment  of  the  in- 
terest on  such  indorsed  bonds,  although 
the  governor  is  directed  by  the  statute  to 
file  for  foreclosure  on  default  of  the  pay- 
ment of  the  bonds.  Forrest  v,  Ludding- 
ton, 68  Ala.  1. 

The  powers  and  summary  reme^es 
conferred  on  the  state  by  the  statute  for 
the  enforcement  of  this  lien,  can  only  be 
exercised  by  the  state.  Forrest  v.  Lud- 
dington, 68  Ala.  1. 

Remedy  for  Illegal  Disposition.— 
Where  corporate  bonds  were  issued  for 
corporate  purposes  under  corporate  au- 
thority, and  there  was  no  illegality  in  the 
issue  of  the  bonds,  but  the  same  were  ille- 
gally disposed  of  after  issue,  in  that  they 
were  hypothecated  without  consideration, 
the  remedy  was,  not  an  annulment  of  the 
bonds,  but  a  restoration  ol  the  same  to 
the  rightful  custodian,  and  the  relief 
should  be  sought  in  the  name  of  the  cor- 
poration. Keystone  Nat.  Bank  vS  Palos 
Coal  &  Coke  Co.,  43  So.  570,  150  Ala. 
245. 

§  849.    Mortgages  and  Trust  Deeds  by 
Corporation. 

As  to  effect  when  ultra  vires,  sec  post. 
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"Rights  and  Liabilities  on  Contracts  and 
Securities  Ultra  Vires."  §  257. 

§  250. Form,  Requisites,  and  Validity. 

A  mortgage  given  by  a  corporation  on 
its  real  estate  is  properly  executed  and 
binding  on  it,  where  its  name  is  signed 
thereto  by  the  president  as  president,  and 
his  signature  is  attested  by  the  secretary, 
and  the  official  seal  is  attached,  and  it  re- 
cites that  it  is  executed  pursuant  to  a  reso- 
lution by  the  board  of  directors,  and  is 
acknowledged  by  the  corporation  through 
its  president  and  secretary  before  a  no- 
tary public.  Trammell  v.  Mower  (Ala.), 
62  So.  528;  Graham  v.  Partee,  139  Ala. 
310,  35  So.  1016. 

Presumption  as  to  Stipulations  Usual 
to  Like  Instruments. — A  resolution  of  the 
board  of  directors  of  a  corporation  au- 
thorized issuance  of  its  bonds,  and  also 
the  execution  of  a  deed  of  trust  on  the 
road,  franchises,  and  property  of  the  com- 
pany, for  the  security  of  the  bonds,  with- 
out prescribing  any  other  terms  which 
the  deed  should  contain.  All  the  specified 
conditions  relating  to  the  issuance  of 
bonds  were  observed.  In  the  deed  of 
trust  it  was  provided  that  a  foreclosure 
might  be  made  to  pay  tfie  whole  debt, 
whenever  default  in  payment  of  interest 
had  continued  for  six  months.  Held,  that 
as  to  the  terms  of  the  trust  deed,  it  must 
be  presumed  that  it  was  intended  to  be 
in  such  form,  and  with  such  stipulations, 
as  are  usual  in  such  instruments;  and  that 
the  provisions  for  foreclosure  in  the  trust 
deed  were  usual  and  proper.  Savannah  & 
M.  R.  Co.  V,  Lancaster,  62  Ala.  555. 

By  Whom  Executed. — A  committee  of 
a  corporation,  authorized  to  make  mort- 
gages, which  is  specially  empowered  to 
negotiate  a  loan,  would  have  authority  to 
mortgage  under  the  charter,  and  not  by 
virtue  of  their  special  authority.  Taylor 
V.  Agricultural  &  Mechanical  Ass'n,  68 
Ala.  229. 

Consent  or  Ratification  of  Stockholders. 
—Where  a  corporation  is  organized  un- 
der the  general  laws  of  the  state,  which 
provided  that  it  may  borrow  money  and 
mortgage  its  property  to  secure  the  loan, 
but  which  further  provided  that  such 
mortgage  can  not  be  made  otherwise  than 
by  the  consent  of  the  holders  of  a  large 
part  in  value  of  the  capital  stock,  ex- 
pressed by  a  vote  at  a  meeting  of  the 


stockholders  called  for  the  purpose,  of 
the  time  and  place  of  which  meeting,  and 
of  the  purpose  for  which  it  is  called, 
thirty  days*  notice  shall  be  given  each 
stockholder,  the  execution  of  a  mortgage 
by  such  corporation,  to  secure  the  loan, 
in  any  other  way  than  that  so  prescribed 
by  the  statute,  is  ultra  vires,  and  the 
mortgage  so  executed  is  void.  Southern 
Building  &  Loan  Ass'n  v.  Casa  Grande 
Stable  Co.,  29  So.  654,  128  Ala.  624. 

Where  all  the  stockholders  of  a  cor- 
poration received  notice  of  a  stockholders' 
meeting  at  a  time  and  place  specified,  to 
consider  the  question  of  mortgaging  its 
property  to  secure  funds,  and  a  meeting 
was  held  at  the  time  and  place,  a  mort- 
gage executed  pursuant  to  the  authority 
given  by  the  stockholders  was  binding  on 
the  corporation.  Trammell  v.  Mower 
(Ala.),  62  So.  528. 

Estoppel  by  Corporation  to  Attack. — 
The  acceptance  of  the  benefits  of  a  loan, 
secured  by  an  agent  of  a  corporation  by 
a  mortgage  defectively  executed,  is  a  rati- 
fication of  the  agent's  act,  and,  although 
parol,  would  act  as  an  estoppel  in  equity 
on  the  corporation  and  its  subsequent 
judgment  creditors.  Taylor  v.  Agricul- 
tural &  Mechanical  Ass'n,  68  Ala.  229. 

§  851.  Construction  and   Operation 

in  General 

The  creditors  of  a  corporation  who  are 
secured  by  mortgages  of  its  property,  ac- 
quire therein  rights  of  which  they  can  not 
be  deprived,  even  by  an  act  of  the  legis- 
lature. Montgomery,  etc.,  R.  Co.  v. 
Branch   Sons   &   Co.,   59   Ala.   139. 

The  term  "pledge,"  as  used  in  the  char- 
ter of  a  railroad  company,  as  well  as  the 
resolutions  passed  by  it,  and  the  agree- 
ment entered  into  by  its  agent,  should  not 
be  construed  in  its  technical  sense,  as  a 
mere  right  to  deposit  its  effects  in  pawn 
for  the  security  of  its  creditors,  but  should 
be  understood  in  the  more  enlarged  sense, 
of  conferring  the  power  to  create  liens 
upon  its  estate,  both  real  and  personal, 
for  the  security  of  demands  which  should 
exist  against  it.  Mobile,  etc.,  R.  Co.  v. 
Talman,    15    Ala.    472,    488. 

What  Constitutes  Mortgage.— J.  B.  M., 
being  fully  authorized  in  that  behalf  by 
the  M.  and  C.  P.  R.  Co.,  and  A.  and  G.  R., 
enter  into  a  written  agreement,  by  which 
A.  and  G.  R.  engage  to  act  as  the  agents 
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of  said  company,  and  to  purchase  in  Eng- 
land, pay  for,  insure,  and  ship  to  said  com- 
pany, at  Mobile,  a  certain  quantitjr  of  rail- 
road iron,  etc.;  and  the  said  company,  in 
consideration  thereof,  undertake  to  pay 
the  said  A.  and  G.  R.  for  the  same,  on  its 
arrival  at  Mobile,  etc.,  and  to  secure  said 
payment,  "pledges  the  real  and  personal 
estate  of  said  company,"  to  the  said  A. 
*and  G.  R.  Held,  (1)  that  the  agreement 
constitutes  an  equitable  mortgage  in  favor 
of  A.  and  G.  R.  on  all  the  real  and  per- 
sonal estate  of  said  company,  which  a 
court  of  chancery  will  enforce  against 
said  company,  and  all  persons  claiming 
under  it  with  notice;  (2)  that  neither  the 
fact,  that  the  agreement  pledges  the  real 
and  personal  estate  of  said  company,  with- 
out specification,  nor  that  the  amount  to 
be  secured  is  not  stated,  nor  that  it  is 
made  to  secure  further  advances,  nor  that 
no  time  of  redemption  is  fixed,  can,  per 
se,  render  the  agreement  invalid.  Mobile, 
etc.,  R.  Co.  V.  Talman.  15  Ala.  472. 

What  Property  Included — A  mortgage 
by  a  corporation  of  its  property  and  fran- 
chises conveys  to  the  mortgagee  only  such 
of  the  corporate  privileges  and  franchises 
as  enable  him  to  have  the  same  use  and 
beneficial  enjoyment  of  the  property  as 
the  company  itself  could  have  had,  and 
does  not  convey  the  franchise  to  exist  as 
a  corporation.  Meyer  v,  Johnston,  53 
Ala.  237. 

A  mortgage  on  property  "known  as  the 
town  property  of  said  Attalla  Iron  & 
Steel  Company,  at  Attalla,"  is  not  neces- 
sarily on  property  owned  by  that  com- 
pany, and  may  be  in  or  near  Attalla. 
O'Connor  v.  Nadel,  23  So.  532,  117  Ala. 
595. 

Same-^Sttbeequently  Acquired  Prop- 
erty.— A  mortgage  of  a  railroad  "to  be 
constructed"  and  of  its  appurtenances  "to 
be  acquired,"  by  a  company  chartered  to 
build  it,  is  valid,  and  the  several  items 
mentioned  which  the  company  had  au- 
thority to  acquire,  as  soon  as  they  came 
into  existence,  were  covered  by  the 
mortgage.  Meyer  v,  Johnston,  53  Ala. 
237. 

A  trust  deed  by  a  corporation  of  all  its 
lands,  fixtures,  structures,  etc.,  then  owned 
and  thereafter  to  be  owned  by  it,  included 
cars,  locomotives,  and  other  rolling  stock 
from  time  to  time  acquired  by  the  com- 


pany, either  under  its  old  name  or  its  new 
name,  after  reorganization.  Meyer  v, 
Johnston,  53  Ala.  237. 

The  charter  of  a  railroad  company  em- 
powered it,  among  other  things,  to  con^ 
struct  and  operate  a  railroad  between  the 
cities  of  Mobile  and  New  Orleans,  and  to 
acquire  and  hold  such  real  property  "as 
may  be  necessary  and  convenient,  for  the 
construction,  maintenance,  and  manage- 
ment of  the  railroad,"  and  also  to  acquire 
"any  steamboats,  piers,  wharves  and  ap- 
purtenances thereunto  belonging,  that  the 
directors  may  deem  necessary,  profitable 
and  convenient  for  the  corporation  to 
own,  use  and  manage,  in  connection  with 
said  railroad."  In  deeds  of  trust,  executed 
by  the  railroad  corporation,  the  words  of 
conveyance  were  qualified  by  clauses  like 
the  following:  "The  lands  occupied  by 
said  railroad  or  hereafter  acquired,  owned 
and  occupied  *  ♦  ♦  including  all  depots, 
etc.,  now  owned  and  occupied,  or  here- 
after acquired  in  connection  with  said 
portion  of  said  railroad,  situate  upon  or 
lying  within  the  limits  of  said  cities,  or 
upon  or  adjacent  to  said  portion  of  said 
railroad,  and  the  route  and  line  thereof." 
In  another  mortgage  or  deed  of  trust  the 
conveyance  was  qualified  as  follows:  "All 
depots,  station  houses,  wharves  and  ware- 
houses ♦  *  *  now  owned  and  occupied,  or 
hereafter  to  be  acquired,  and  used  in  con- 
nection with  its  said  railroad,  together 
with  all  steamboats,  and  personal  prop- 
erty used,  or  hereafter  to  be  used,  ex- 
clusively for  the  constructing,  maintaining, 
operating  or  conducting  the  business  of 
its  said  railroad."  Held,  the  mortgages 
conveyed  only  such  property,  real  or  per- 
sonal, as  was  useful  and  necessary  and 
employed  in  the  construction,  mainte- 
nance, operation,  repair  and  preservation 
of  said  railroad;  and  property  acquired  and 
owned,  and  not  used  or  to  be  used  in  con- 
nection with  the  railroad,  and  in  promo- 
tion of  the  direct  and  proximate  purposes 
of  its  construction,  did  not  pass.  Morgan 
V.  Donovan,  58  Ala.  241. 

Property  bought  of  an  opposition  steam- 
ship line,  not  within  a  view  of  employing 
it  in  connection  with  the  business  of  the 
road,  but  to  withdraw  it  from  business, 
thereby  preventing  competition,  was  not 
authorized  to  be  acquired  by  the  charter, 
and  not  covered  by  the  granting  clauses 
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In  the  mortgages.  Morgan  v.  Donovan, 
58  Ala.  241. 

When,  at  the  execution  of  a  trust  deed 
by  a  railroad  corporation,  the  construction 
of  but  one  main  line  was  authorized  or  in 
contemplation,  a  separate  branch,  which 
was  thereafter  constructed  under  a  special 
charter,  by  which  other  persons  than  the 
original  corporation  might  become  stock- 
holders, did  not  pass  under  the  trust  deed. 
Meyer  v.  Johnston,  53  Ala.  237. 

When,  at  the  execution  of  a  trust  deed 
by  a  corporation,  conveying  all  its  prop- 
erty and  that  to  be  thereafter  owned  by 
it,  the  corporation  had  no  power  to  ac- 
cept a  la«d  grant  from  the  United  States, 
and  the  acquisition  of  such  grant  was  not 
in  contemplation,  the  deed  did  not  cover 
such  land  thereafter  acquired  by  the  cor- 
poration.   Meyer  ?/.  Johnston,  53  Ala.  237. 

§  258.  Lien  and  Priority. 

See,  also,  post,  "Liens  for  Debts  of 
Corporation,"  §  255. 

Neither  the  making  or  necessary  re- 
pairs upon  a  railroad,  under  a  contract 
with  the  company  giving  a  lien  until  paid 
for,  nor  payment  therefor,  in  bonds 
secured  by  a  subsequent  mortgage,  give 
the  trustees  therein  any  "lien  for  repairs'* 
against  prior  incumbrancers.  Meyer  v. 
Johnston,  53  Ala.  237. 

In  equity  the  mortgage  passed  the  in- 
terest of  the  stockholders  to  the  mort- 
gagee, so  as  to  make  his  rights  superior 
to  the  equitable  demands  of  subsequent 
purchasers  or  incumbrances  of  the  cor- 
poration with  notice.  First  Nat.  Bank  v, 
Winchester,   24    So.    351,    119   Ala.    168. 

Lien  of  State  for  Indorsement  and 
Right  of  Subrogation  Thereto.— Prior  to 
the  execution  of  a  conveyance  of  its 
property,  right  of  way,  etc.,  by  a  rail- 
road company,  the  purchasing  company, 
being  engaged  in  the  construction  of  its 
line  of  road,  and  contemplating  obtaining 
the  state's  indorsement  of  its  bonds,  un- 
der the  statute  providing  for  furnishing 
the  aid  and  credit  of  the  state  to  railroads 
(Pamph:  Acts,  1868,  p.  198;  Pamph.  Acts 
1869-70,  p.  149),  had,  by  deed  of  trust, 
conveyed  to  trustees  its  property,  then 
owned  and  thereafter'  to  be  acquired,  as 
indemnity  to  the  state  against  liability  to 
be  incurred  by  the  indorsement;  and  after 
the  purchase,  the  purchasing  company, 
having  finished  twenty  miles  of  its  original 


line  of  road,  and  also  five  miles  of  the 
line  of  road  purchased  by,  and  conveyed 
to  it,  obtained  the  state's  indorsement  of 
its  bonds,  under  the  statute,  for  the  num- 
ber of  miles  so  finished  by  it.  Held,  that 
the  lien  of  the  state  under  the  statute,  and 
the  lien  created  by  the  deed  of  trust  were 
not  paramount,  but  subordinate  to  the 
interest  and  claim  of  the  selling  company, 
reserved  by  its  deed,  on  the  property  cov- 
ered thereby,  Tennessee,  etc.,  R.  Co.  v. 
East  Alabama  R.  Co.,  73  Ala.  426. 

Nor  were  the  rights  of  the  selling  com- 
pany in  the  property  covered  by  said  deed 
impaired  or  otherwise  affected  by  a  decree, 
obtained  on  bill  in  equity  filed  by  the 
trustees,  to  which  the  selling  company 
was  not  a  party,  foreclosing  the  deed  of 
trust,  and  declaring  that  the  bonds  in- 
dorsed by  the  state  constituted  a  prior 
lien  on  the  railroad,  franchises  and  prop- 
erty of  the  purchasing  company,  and  that 
the  holders  of  the  bonds  were  subrogated 
to  the  lien  and  rights  of  the  state,  and 
should  be  first  paid  out  of  the  proceeds 
of  sale;  or  by  a  sale  made  under  the  de- 
cree, and  a  conveyance  executed  to  the 
purchaser.  Tennessee,  etc.,  R.  Co.  v. 
East  Alabama  R.  Co.,  73  Ala.  426. 

Marshaling  Assets  between  Mortgagees 
and  Assignees. — Where  a  manufacturing 
company  executed  a  mortgage  or  deed  of 
trust  on  its  factory  and  franchises,  for  the 
security  of  certain  bondholders,  and 
afterwards,  becoming  insolvent,  executed 
an  assignment  of  all  its  property,  for  the 
benefit  of  all  its  creditors  generally;  and 
the  trustees  then  filed  a  bill  for  the  fore- 
closure of  the  mortgage  or  deed  of  trust, 
making  the  assignees  parties,  and  alleging 
that  it  would  be  for  the  interest  of  all  the 
parties  concerned  that  the  factory  should 
be  operated  in  accordance  with  the  pro- 
visions of  the  assignment,  subject  to  modi- 
fication by  the  court  from  time  to  time; 
and  the  assignees  then  filed  a  bill  for  the 
settlement  of  the  assignment,  marshaling 
the  assets,  etc.;  and  receivers  were  ap- 
pointed, who  operated  the  factory  for  a 
number  of  years,  under  the  general  or- 
ders of  the  court,  without  objection  from 
any  of  the  parties  or  creditors;  held,  that 
the  net  profits  realized  by  the  receivers 
should  be  apportioned  between  the  mort- 
gages (or  bondholders)  and  the  general 
creditors — the    former   being   entitled    to 
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the  property  realized  from  the  use  of  the 
mortgaged  property,  and  the  latter  to  the 
residue  arising  from  the  use  of  the  prop- 
erty not  covered  by  the  mortgage.  Leh- 
man Bros.  V,  Tallassee  Mfg.  Co.,  64  Ala, 
567. 

Priority  under  Invalid  Mortgage  as 
against  Subsequent  Judgment  Creditor. 
— An  agent  of  a  corporation  having  nego- 
tiated a  loan,  to  secure  it,  made  a  mort- 
gage on  the  corporation's  real  estate, 
which,  while  inoperative  to  convey  the 
legal  estate  by  reason  of  the  agent  having 
executed  it  in  His  own  name,  purported  on 
its  face  to  be  the  act  and  deed  of  the  cor- 
poration, and  recited  the  negotiation  of 
the  loan  by  it,  and  for  its  benefit,  and  the 
receipt  and  use  by  it  of  the  money  ob- 
tained on  the  loan.  This  mortgage  hav- 
ing been  recorded,  the  registration  of  it 
was  examined  by  the  attorney  of  a 
creditor  of  the  corporation,  who  after- 
wards commenced  suit,  and  recovered 
judgment  against  it,  and  became  the  pur- 
chaser of  the  lands  described  in  the  mort- 
gage at  a  sale  made  by  the  sheriff  under 
an  execution  issued  on  his  judgment. 
Held,  that  notice  of  the  mortgage  as  re- 
corded, and  of  the  recitals  therein,  was 
sufficient  to  excite  inquiry,  and,  as  a  pur- 
suit of  that  inquiry  would  have  shown 
him,  that  although  the  mortgage  was  in- 
valid as  a  legal  conveyance,  it  was  valid 
and  operative  in  a  court  of  equity,  he  can 
not  be  protected  as  a  bona  fide  purchaser 
without  notice.  Taylor  v.  Agricultural, 
etc.,  Ass'n,  68  Ala.  229. 
§  253.  Foreclosure  by  Action. 

Right  of  Action  and  Defenses. — In  an 
action  by  a  purchaser  at  a  sale  under 
mortgage  foreclosure  to  obtain  possession, 
the  defendant,  mortgagor,  is  estopped  to 
plead  that  the  mortgage  is  void  because 
the  mortgagee,  a  foreign  corporation,  had 
not  complied  with  the  statute  regulating 
foreign  corporations.  Sherwood  v.  Alvis, 
83  Ala.  115,  3  So.  307,  cited  in  note  in  24 
L.  R.  A.  329. 

Right  of  Stockholder  to  Injoin.— Where 
an  account  has  been  stated  between  a  cor- 
poration and  an  individual,  and  a  mort- 
gage given  by  the  corporation  to  secure 
the  balance  due,  the  mortgagor  subse- 
quently reaffirming  the  correctness  of  the 
account  and  consenting  to  a  decree  of 
foreclosure,  a  stockholder  can  not  main- 


tain a  bill  in  his  own  name  to  enjoin  the 
execution  of  the  decree,  and  to  reopen 
the  account,  because  of  supposed  false  or 
over  charges,  in  the  absence  of  any  fraud 
or  collusion  between  mortgagor  and 
mortgagee  for  the  purpose  of  prejudicing 
such  stockholder.  Van  Kirk  v.  Adler,  ill 
Ala.  104,  20  So.  336. 

Parties. — Persons  holding  a  mortgage 
on  the  property  of  a  railroad,  executed 
after  the  indorsement  of  the  railroad  com- 
pany's bonds  by  the  state,  are  junior  in- 
cumbrancers, and  although  they  may  be 
proper,  they  are  not  indispensable  parties 
to  a  bill  by  the  holders  of  the  state — in- 
dorsed bonds.  Forrest  r.  Luddington,  68 
Ala.  1. 

Pleading. — In  a  suit  against  a  corpora- 
tion to  foreclose  a  mortgage,  the  bill  need 
not  allege  publication  of  notice  "for  four 
consecutive  weeks,"  etc.,  of  the  meeting 
of  stockholders  authorizing  the  execution 
of  the  mortgage,  as  required  by  Code, 
§  1560,  et  seq.,  the  omission  thereof  being 
a  matter  of  defense.  Nelson  v.  Hubbard, 
96  Ala.  238,  11  So.  428,  17  L.  R.  A.  375. 

A  bill  to  foreclose  a  deed  of  trust  to 
secure  bonds  issued  and  put  in  circulation 
by  a  corporation,  and  made  payable  to 
bearer,  is  not  demurrable  because  it  fails 
to  allege  to  whom  such  bonds  were  nego- 
tiated in  the  first  instance,  or  how  much 
was  paid  for  them,  or  when  they  were  is- 
sued. Savannah  &  M.  R.  Co.  v,  Lan- 
caster, 62  Ala.  555. 

Judgment  or  Decree. — Where  a  bill 
filed  by  T.,  and  A.  and  G.  R.,  against  the 
M.  and  C.  P.  R.  R.  Co.,  and  others,  to 
foreclose  a  mortgage  executed  by  said 
Co.  to  T.  on  a  certain  lot  of  land,  and  an 
equitable  mortgage,  executed  by  said  Co. 
in  Philadelphia,  to  A.  and  G.  R.,  on  "the 
real  and  personal  estate"  of  said  company, 
to  secure  debts  due  by  it  to  T.,  and  A. 
and  G.  R.,  respectively,  after  describing 
three  parcels  of  land  owned  by  said  com- 
pany at  the  time  of  the  execution  of  said 
equitable  mortgage,  avers,  "that  the  com- 
pany was  also  possessed  of  large  quan- 
tities of  iron  of  various  descriptions,  steam 
engines,  cars,  and  various  other  chattels, 
which  were  pledged  by  said  contract."  to 
A.  and  G.  R.:  "that  M.  D.  E.  had  con- 
verted the  said  chattels,  or  a  large  por- 
tion of  them,  to  his  own  use,  by  selling 
the    same,    and    receiving    the     proceeds 
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thereof;*'  and  the  register,  under  a  refer- 
ence by  the  chancellor,  reports  a  certain 
sum  due  to  T.  on  the  1st  January,  1847, 
and  another  sum  due  to  A.  and  G.  R.,  on 
the  31st  December,  1843,  subject  to  two 
credits  of  subsequent  dates,  and  that  these 
sums  must  draw  interest  to  the  10th  April, 
1847,  the  time  of  the  report;  and  the 
chancellor  thereupon  orders  the  decrees, 
that  the  "defendants"  pay  the  amounts  so 
reported,  into  the  hands  of  the  register, 
by  the  first  day  of  May  next  thereafter, 
and  on  their  failure  to  do  so,  the  register 
shall  proceed  "to  sell  the  property  de- 
scribed in  complainants'  bill,  and  mort- 
gages and  exhibits,  or  so  much  thereof 
as  shall  be  necessary  to  satisfy  the  com- 
plainants' debts,  and  interest,  and  costs 
of  suit,"  etc.  The  decree  is  erroneous; 
first,  because  it  is  incomplete;  second, 
for  uncertainty.  Mobile,  etc.,  R.  Co.  v, 
Talman,  1.5  Ala.  472. 

Same^Right  to  Set  Aside  and  Resell. 
— A  corporation  becoming  insolvent,  and 
its  property  being  wasted  for  want  of 
care  by  the  officers,  the  holders  of  its 
valid  bonds,  secured  by  mortgage,  ob- 
tained a  decree  of  foreclosure,  which  pro- 
vided that  the  property  should  not  be  sold 
for  less  than  the  amount  of  the  bonds. 
The  decree  did  not  adjudge  an  indebted- 
ness, or  ascertain  its  amount.  Held,  that 
subsequent  creditors  could  not  have  such 
decree  set  aside  and  a  sale  made  at  their 
instance,  where  it  did  not  appear  that  the 
property  would  not  sell  for  as  much  un- 
der the  foreclosure  decree.  Anderson  v. 
Bullock  County  Bank,  25  So.  523,  122 
Ala.  275. 

Rights  and  Liabilities  of  Purchasers. — 
Where  a  corporation,  which  owned  the 
entire  stock  of  another  company,  by  vote 
of  such  stock,  authorized  the  issuance  of 
bonds  of  the  latter  company  for  its  own 
benefit,  though  such  acts  were  in  fraud  of 
its  own  bondholders,  for  whose  benefit  it 
had  previously  mortgaged  the  stock,  re- 
serving the  legal  title  and  the  right  to 
vote  the  stock  until  default,  a  purchaser 
of  the  stock  on  foreclosure  of  such  mort- 
gage, who  obtained  perfect  title  thereto, 
took  none  of  the  equities  of  the  bond- 
holders, and  hence  could  not  attack  the 
bonds  of  the  second  company  except  in 
the  name  of  the  corporation,  and  subject 
to    the    disability    of   the    original    stock- 


holder.    McCaleb   v,    Goodwin,   114   Ala. 
615,  21  So.  967. 

Such  purchaser  could  not  sue  to  cancel 
the  bonds  and  the  mortgage  securing 
them  (which  was  foreclosed,  and  the 
property  bought  in  by  the  bondholders), 
without  doing  equity,  in  reimbursing  the 
original  stockholder  for  the  amount  by 
which  its  expenditures  enhanced  the  cor- 
poration's property.  McCaleb  v,  Good- 
win, 21  So.  967,  114  Ala.  615. 

§  854.  — "—  Redemption. 

Excuses  for  Delay.— -The  two  years 
sale  of  property  of  a  corporation  under  a 
deed  of  trust,  in  which  stockholders  of 
the  corporation  may  file  suit  to  redeem 
on  refusal  of  the  corporation  so  to  do,  is 
not  extended  by  the  fact  that  the  person 
who  bought  from  a  stockholder  the  notes 
secured  by  the  deed  of  trust  broke  his 
agreement  with  him  to  defer  the  sale  for 
a  certain  time;  the  sale  being  made  openly 
to  the  knowledge  of  the  stockholders.  Mc- 
Lester  v,  Woodlawn  Cemetery,  51  So. 
793,  165  Ala.  213. 

Neither  is  such  time  extended  by  col- 
lusion of  the  purchaser  with  the  president 
of  the  company  to  prevent  a  redemption, 
the  stockholders  not  being  misled  into  be- 
lief that  the  corporation  would  act,  so 
that  it  would  be  unnecessary  for  them  to 
do  so.  McLester  v,  Woodlawn  Ceme- 
tery, 165  Ala.  213,  51  So.  793. 

The  delay  of  stockholders  of  a  corpora- 
tion to  sue  to  redeem  corporate  property 
from  sale  under  a  deed  of  trust  is  not  ex- 
cused by  pendency  of  a  suit  of  another 
nature  by  other  stockholders  against  the 
purchaser  to  secure  the  property  for  the 
corporation.  McLester  v.  Woodlawn 
Cemetery,  165  Ala.  213,  51  So.  793. 

§  255.   Liens  for  Debts  of  Corporation. 

In  an  action  to  marshal  the  assets  of 
a  corporation,  to  require  the  stockholders 
of  an  insolvent  corporation  to  pay  un- 
paid subscriptions,  and  to  restrain  the 
enforcement  of  a  material  man's  lien, 
creditors  holding  mortgage  and  vendors' 
liens  were  made  defendants.  It  appeared 
that  A.,  one  of  the  creditors,  had  furnished 
the  corporation  with  supplies  upon  an 
agreement  with  B.,  who  held  a  mortgage 
on  the  corporate  property,  that  the  latter 
would  not  enforce  his  lien  until  A.  was 
paid.     Held,  that  A.  acquired  no  Hen  on 
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the  property  as  against  the  corporation, 
and  his  claim  of  priority  as  against  B.  in- 
volved no  controversy  with  the  other 
creditors.  Warren  v,  Wetumpka  Lum- 
ber Co.;  91  Ala.  418,  9  So.  186. 

§  856.    Indemnity,  Guaranty  and  Surety* 
ship. 

Obligation  to  Answer  for  Debt  of  An- 
other.— A  corporation  to  conduct  a  gen- 
eral foundry,  machine  shop,  and  boiler 
works,  manufacture,  buy,  and  sell  mill, 
marine,  and  railway  machinery  and  supply 
works,  and  all  kinds  of  iron  and  other 
metal  goods,  has  no  authority  to  contract 
to  answer  for  the  debt  of  another,  in  the 
absence  of  anything  to  show  that  the  debt 
was  in  any  way  incidental  to  the  objects 
of  the  corporation.  Bailey  Iron  Works 
Co.  V,  Mobile,  etc.,  R.  Co.,  4  Ala.  App. 
660,  69  So.  191. 

Charter  power  of  a  lumber  corporation 
to  operate  a  commissary,  to  buy  and  sell 
goods,  and  to  purchase  for  cash  or  credit, 
was  ancillary  to  its  main  business  of 
lumbering  and  milling,  and  did  not  au- 
thorize the  corporation  to  buy  goods  for 
another,  or  become  surety  or  guarantor 
for  another.  Hence  the  act  of  the  gen- 
eral manager  in  promising  to  pay  for 
goods  sold  to  a  boarding  house  keeper 
was  ultra  vires,  though  the  corporation 
was  indirectly  benefited,  in  that  the  board- 
ing house  afforded  its  employees  a  place 
to  board.  Chewacla  Lime  Works  v,  Dis- 
mukes,  87  Ala.  344,  6  So.  122,  5  L.  R.  A. 
100;  Steiner  v.  Steiner  Land,  etc.,  Co., 
120  Ala.  128,  26  So.  494;  Gulf  Yellow  Pine 
Lumber  Co.  v.  Chapman  &  Co.,  159  Ala. 
444,   48   So.   662,   663. 

§  257.  Rights  and  Liabilities  on  Contracts 
and  Securities  Ultra  Vires. 

A  corporation  may  defend  against  ex- 
ecutory contracts  by  showing  that  the 
contract  was  either  made  by  an  officer 
who  had  no  authority  to  make  it  or  that 
the  contract  was  ultra  vires.  It  is  true 
that  after  a  contract  has  been  executed, 
and  the  corporation  has  received  the  bene- 
fit of  the  agreement,  it  can  not  hold  the 
benefit  and  at  the  same  time  claim  release 
from  the  agreement  on  the  ground  that 
it  is  ultra  vires  or  beyond  the  power  of 
the  officer  to  make  it.  Patrick  v.  Petty, 
83  Ala.  420,  3  So.  779;  First  Nat.  Bank  v. 
Alexander,  152  Ala.  585,  44  So.  866,  867. 


A  private  corporation  can  not  defend 
an  action  on  its  accommodation  note  on 
the  ground  of  ultra  vires,  as  against  a 
bona  fide  holder.  Florence  R.,  etc.,  Co. 
V.  Chase  Nat  Bank,  106  Ala.  364,  17  So. 
720. 

When  a  corporation  has  no  power  to 
lend  money,  a  promissory  note  given  to 
it  for  borrowed  money,  and  a  mortgage 
to  secure  the  note,  are  both  void,  and  can 
not  be  enforced  in  equity.  Smith  v,  Ala- 
bama Life  Ins.,  etc.,  Co.,  4  Ala.  558; 
Grand  Lodge  v,  Waddill,  36  Ala.  313; 
Chambers  v,  Falkner,  65  Ala.  448. 

Mortgager. — A  private  corporation  had 
four  stockholders.  Two  of  them  sold 
their  stock  to  the  other  two,  who  gave 
their  notes  therefor  executed  by  them 
individually,  and  by  the  corporation,  by 
and  through  them  as  its  officers,  which 
were  secured  by  a  mortgage  on  the  prop- 
erty of  the  corporation,  executed  in  the 
same  way,  and  reciting  that  the  mort- 
gagors were  the  only  stockholders  of 
the  company.  Held  not  to  devest  the  cor- 
porate entity  of  its  legal  title  to  the  prop- 
erty, nor  to  impose  any  obligations  on  it, 
since  the  action  of  the  corporation  in  be- 
coming a  surety  was  ultra  vires.  First 
Nat.  Bank  v.  Winchester,  24  So.  351,  119 
Ala.  168;  Smith  v,  Alabama  Life  Ins.,  etc., 
Co.,  4  Ala.  558;  Grand  Lodge  v,  Waddill, 
36  Ala.  313;  Marion  Sav.  Bank  v,  Dunkin, 
54  Ala.  471;  Chambers  v,  Falkner,  65  Ala. 
448;  Central  R.,  etc.,  Co.  v.  Smith,  76  Ala. 
572;  Wilks  v,  Georgia  Pac.  R.  Co.,  79 
Ala.  180;  Westinghouse  Mach.  Co.  z^.  Wil- 
kinson, 79  Ala.  312;  Sherwood  v,  Alvis, 
83  Ala.  115,  3  So.  307;  Chewacla  Lime 
Works  i\  Dismukes,  87  Ala.  344,  6  So. 
122;  Long  v.  Georgia  Pac.  R.  Co.,  91  Ala. 
519,  8  So.  706;  Lanier  Lumber  Co.  v.  Rees, 
103   Ala.  622,  16  So.  637. 

Although  a  corporation  executes  a 
mortgage  which  is  ultra  vires  and  void, 
it  can  not  maintain  a  bill  in  equity  for  the 
purpose  of  the  cancellation  of  such  mort- 
gage, without  offering  to  do  equity  by  re- 
storing to  the  mortgagee  the  amount  re- 
maining due  thereon.  Southern  Building 
&  Loan  Ass'n  v.  Casa  Grande  Stable  Co., 
29  So.  654,  128  Ala.  624. 

(E)  TORTS. 

See  ante,  "Foreclosure  by  Action,"  § 
253;    post,     "Appointment,     Qualification, 
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and  Tenure,"  §  300;  "Liability  for  Torts," 
§  314  (2). 

§  358.  Nature  and  Grounds  of  Corporate 
Liability. 

A  corporation  is  civilly  liable  for  torts, 
or  for  the  acts  and  negligence  of  its  serv- 
ants or  agents  while  in  its  employment,  to 
the  same  extent  and  under  the  same  cir- 
cumstances as  a  natural  person;  the  only 
limitation  being,  that  it  is  not  liable  civilly 
or  criminally  for  torts,  of  which  malice  is 
an  essential  ingredient.  South,  etc.,  R. 
Co.  V,  Chappell,  61  Ala.  527;  Owsley  v. 
Montgomery,  etc.,  R.  Co.,  37  Ala.  560.  See 
post,  "Willfull  or  Malicious  Act,"  §  261. 

"It  was  supposed  at  one  time  that  an 
action  for  a  tort  would  not  lie  against  a 
corporation.  But  this  idea  has  been  long 
since  exploded,  and  the  tendency  of  the 
law  in  our  day  is  to  extend  the  applica- 
tion of  all  legal  remedies  to  corporations, 
and  to  assimilate  them,  as  far  as  possible, 
in  their  legal  duties  and  responsibilities, 
to  individuals.  Accordingly,  the  modern 
authorities  have  established  the  doctrine, 
that  trover,  trespass  quare  clausum, 
and  trespass  for  an  assault  and  battery, 
will  lie  against  a  corporation."  Owsley 
T.  Montgomery,  etc.,  R.  Co.,  37  Ala.  560, 
562. 

The  current  of  authority  now  is,  that 
corporations  are  responsible,  civilly,  the 
same  as  natural  persons,  for  wrongs  com- 
mitted by  their  officers,  servants,  or 
agents,  while  in  the  course  of  their  em- 
ployment, or  which  are  authorized,  or  sub- 
sequently ratified.  South,  etc.,  R.  Co.  v. 
Chappell,  61  Ala.  527;  Jordan  v.  Alabama, 
etc.,  R.  Co.,  74  Ala.  85,  87. 

"A  corporation  can  not  commit  slander, 
and  can  only  become  liable  for  the  utter- 
ances of  its  agents  by  expressly  authoriz- 
ing the  slanderous  utterance,  or  by  ap- 
proving or  ratifying  the  said  utterance. 
In  the  case  of  Singer  Mfg.  Co.  v,  Taylor, 
150  Ala.  574,  43  So.  210,  9  L.  R.  A.,  N.  S., 
929,  this  court,  speaking  through  Tyson, 
C.  J.,  said:  *By  reason  of  the  fact  that  the 
offense  of  slander  is  the  voluntary  and 
tortious  act  of  the  speaker,  and  is  more 
likely  to  be  the  expression  of  momentary 
passion  or  excitement  of  the  agent,  it  is, 
we  think,  rightly  held  that  the  utterance 
of  slanderous  words  must  be  ascribed,  "to 
the  personal  malice  of  the  agent,  rather 
than  to  an  act  performed  in  the  course  of 
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his  employment  and  in  the  aid  of  the  in- 
terest of  his  employer,  and  exonerating 
the  company,  unless  it  authorized  or  ap- 
proved or  ratified  the  act  of  the  agent  in 
uttering  the  particular  slander." ' "  Mc- 
Intire  r.  Cudahy  Packing  Co.  (Ala.),  60 
So.  848,  849.  See  post,  "Scope  of  Au- 
thority or  Employment,"  §  260. 

§  259.  Ultra  Vires  Acts. 

Corporations  are  liable  for  every  wrong 
of  which  they  are  guilty,  and  in  such 
cases  the  doctrine  of  ultra  vires  has  no 
application.  First  Nat.  Bank  v.  Henry, 
49  So.  97,  159  Ala.  367. 

An  action  against  a  corporation,  founded 
on  a  contract  which  is  ultra  vires,  may  be 
defeated  on  that  ground;  but  this  princi- 
ple does  not  apply  to  an  action  ex  delicto, 
founded  on  a  tort  committed  by  its  offi- 
cers or  agents  in  the  performance  of 
their  duties.  Central  R.,  etc.,  Co.  v.  Smith, 
76  Ala.  572. 

In  order  to  fix  a  corporation's  liability 
for  a  tort,  it  is  not  necessary  that  it  should 
have  been  committed  while  the  corpora- 
tion was  in  the  exercise  of  powers  con- 
ferred by  the  charter.  It  may  have  been 
by  employees  exceeding  the  corporate 
power.  South  &  N.  A.  R.  Co.  v,  Chappell, 
61  Ala.  527. 

A  corporation  can  not  avoid  liability  for 
an  injury  caused  by  the  negligence  of  an 
officer  on  a  steamboat  operated  by  it,  by 
the  plea  that  the  running  of  the  steam- 
boat was  ultra  vires  because  it  was  char- 
tered only  as  a  railroad  and  banking 
company.  Central  Railroad  &  Banking  Co. 
V.  Smith,  76  Ala.  572. 

Necessity  to  Show  Corporate  Act. — To 
render  a  corporation  liable,  in  an  action 
ex  delicto,  for  damages  caused  or  suffered 
from  the  negligence  of  its  agents  or  serv- 
ants in  the  performance  of  a  contract 
which  is  ultra  vires,  it  must  be  -  shown 
that  the  contract  was  its  corporate  act, 
and  not  the  unauthorized  act  of  its  offi- 
cers or  agents;  and  this  may  be  shown  by 
proof  of  authority  conferred  by  a  prior 
corporate  act,  or  by  a  subsequent  ratifi- 
cation by  a  corporate  act  under  circum- 
stances which  required  an  election  to 
ratify  or  repudiate.  Central  R.,  etc.,  Co.  v. 
Smith,  76  Ala.  572. 
§  860.  Scope  of  Authority  or  Bmplosrment. 

A   corporation  is   liable    for  the   negli- 
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gence  of  its  servant  in  the  line  of  his  em- 
ployment. Kansas,  etc.,  R.  Co.  v,  Sanders, 
98  Ala.  293,  13  So.  57;  Kansas,  etc.,  R.  Co. 
V.  Phillips,  98  Ala.  159,  13  So.  65;  Illinois 
Cent.  R.  Co.  v.  Bottoms,  1  Ala.  App.  302, 
55  So.  260. 

Corporations  are  liable  for  the  acts  of 
their  servants,  while  engaged  in  the  busi- 
ness of  their  employment,  in  the  same 
manner  and  to  the  same  extent  that  indi- 
viduals afe  liable.  First  Nat.  Bank  v. 
Henry,  49  So.  97,  159  Ala.  367. 

The  liability  of  a  corporation  for  a  tort 
committed  by  its  agent  is  but  an  applica- 
tion of  the  doctrine  of  respondeat  supe- 
rior, long  recognized  as  a  part  of  the  law 
of  agency;  and  in  respect  of  such  liability 
private  corporations  stand  before  the  law 
on  the  same  footing  as  natural  persons. 
A  state  of  facts  which  would  not  render  a 
natural  person  liable  for  an  act  of  one  who 
was  at  the  time  his  agent  would  not  ren- 
der a  corporation  liable  if  it  is  the  prin- 
cipal or  employer  sought  to  be  charged. 
Jordan  v.  Alabama,  etc.,  R.  Co.,  74  Ala. 
85,  10  Cyc.  1204;  Henderson-Mizell  Mer- 
cantile Co.  V.  Chapman  &  Co.,  3  Ala.  App. 
296.  57  So.  83. 

The  principal  is  liable  when  the  wrong 
was  committed  by  the  agent  while  acting 
within  the  general  scope  of  his  employ- 
ment; and  he  is  not  liable  when  the  agent, 
in  committing  the  wrong,  steps  outside  of 
the  line  or  scope  of  his  employment  to 
accomplish  some  purpose  of  his  own,  hav- 
ing no  relation  to  the  business  of  the  cor- 
poration in  which  he  is  employed.  The 
doctrine  of  respondeat  superior  has  no 
application  where  the  employee,  for  the 
time  being,  abandons  the  business  he  was 
employed  to  transact,  and  commits  an 
independent  wrong  while  engaged  in  a 
transaction  having  no  connection  with  that 
business.  Johnson  v.  Alabama  Fuel,  etc., 
Co.,  166  Ala.  534,  52  So.  312;  Goodloe  v. 
Memphis,  etc.,  R.  Co.,  107  Ala.  233,  18  So. 
166,  29  L.  R.  A.  729;  Daniels  v.  Carney, 
148  Ala.  81,  42  So.  452,  7  L.  R.  A.,  N.  S., 
920;  Henderson-Mizell  Mercantile  Co.  v. 
Chapman  &  Co.,  3  Ala.  App.  296,  57  So. 
82,  83. 

Conversion. — While  a  person  was  in  a 
store  with  his  mules  and  wagon  outside, 
another  person  attempted  to  drive  oflf 
with  such  property.  In  response  to  his 
call  for  assistance  to  prevent  the  taking, 


the  clerk  with  whom  he  was  dealing  and 
the  manager  of  the  store  ran  out  and  as- 
sisted in  the  recovery  of  the  wagon  and 
mules.  The  attempted  taking  was  by  a 
servant  of  and  was  authorized  by  a  mort- 
gagee of  the  property,  and  while  on  com- 
munication of  this  to  the  manager  of  the 
store  he  replied  that  they  also  had  a  debt 
against  the  owner,  neither  he  nor  the 
clerk  assumed  possession  or  control  of  the 
wagon  or  attempted  to  assert  any  claim 
thereto.  The  mortgagee  sued  the  owner 
of  the  store,  for  a  conversion.  Held,  the 
purpose  of  the  employees  of  the  defend- 
ant in  assisting  in  the  recovery  of  the 
wagon  and  mules  was  wholly  foreign  to 
the  business  of  the  defendant,  and  as  the 
remark  of  the  manager  can  not  be  held 
to  have  been  an  assumption  of  possession 
for  his  employer,  the  acts  were  so  dis- 
connected from  the  service  of  the  princi- 
pal that  no  liability  therefor  would  at- 
tach to  it.  Henderson-Mizell  Mercantile 
Co.  V,  Chapman  &  Co.,  3  Ala.  App.  296, 
57  So.  82. 

Slander. — A  corporation  is  liable  for 
slanderous  words  uttered  by  an  employee, 
where  their  utterance  constitutes  a  breach 
of  a  duty  imposed  on  the  corporation  by  a 
contract  with  the  party  slandered.  Inter- 
state Amusement  Co.  v.  Martin  (Ala. 
App.),  62  So.  404. 

In  the  opinion  rendered  in  Singer  Mfg. 
Co.  V.  Taylor,  150  Ala.  574,  43  So.  210,  9 
L.  R.  A.,  N.  S.,  929,  it  was  recognized  that 
the  rule  of  nonliability  there  announced 
is  not  applicable  where  the  utterance  of  the 
slanderous  words  by  an  employee  of  a 
corporation  constitutes  a  breach  of  a  duty 
imposed  upon  the  latter  by  a  contract  be- 
tween it  and  the  party  complaining.  Such 
is  the  case  presented  here.  The  act  com- 
plained of  is  that  of  an  employee  of  the 
defendant  while  engaged  in  an  exhibition 
which  constituted  a  part  of  the  perform- 
ance, for  the  privilege  of  witnessing  which 
the  plaintiflF  had  paid.  For  the  act  of  the 
employee  within  the  line  or  scope  of  his 
employment  the  employer  is  liable,  where 
such  act  is  a  breach  of  a  duty  of  the  em- 
ployer to  the  plaintiflF  arising  out  of  a 
contract  between  them.  The  alleged  act 
of  the  employee  was  a  breach  of  his  em- 
ployer's duty  to  the  plaintiflF  not  to  sub- 
ject the  latter  to  insult  or  indignity.  The 
averments  show  the  existence  of  a  duty 
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owing  by  the  defendant  to  the  plaintiff, 
and  a  breach  of  that  duty  by  one  for  whose 
misconduct  on  the  occasion  alleged  the 
defendant  is  responsible.  Interstate 
Amusement  Co.  v,  Martin  (Ala.  App.), 
62  So.  404,  405.  See  ante,  "Nature  and 
Grounds   of   Corporate   Liability,*'   §   258. 

Acts  of  Vice  Principal. — Where  the  vice 
principal  of  a  corporation  steps  wholly 
aside  from  his  authority,  and  does  an  act 
to  gratify  personal  malignity,  or  to  ac- 
complish another  purpose  personal  to 
himself  and  having  no  relation  to  the  cor- 
porate business,  the  corporation  is  no 
longer  responsible.  Johnson  v,  Alabama 
Fuel  &  Iron  Co.,  52  So.  312,  166  Ala.  534. 

One  employed  by  a  corporation  to  look 
after  its  business  of  boxing  timber  and 
gathering  crude  turpentine  in  one  of  the 
counties  of  the  state,  and  who  has  power 
to  employ  and  discharge  agents  and  serv- 
ants, and  to  do  whatever  is  necessary  to 
the  performance  of  the  corporate  functions 
in  that  county,  is  more  than  a  mere  agent, 
but  is  a  vice  principal,  and  the  corpora- 
tion is  liable  for  a  trespass  committed  by 
him  in  the  performance  of  the  corporate 
business.  Union  Naval  Stores  Co.  v. 
Pugh,  47  So.  48,  156  Ala.  369. 

§  261.  Willful  or  Malicious  Act. 

An  action  against  a  corporation  for 
wantonly  and  recklessly  injuring  plain- 
tiffs property  can  be  sustained  only  by 
evidence  of  a  willful  or  wanton  act  of  the 
corporation  itself.  Birmingham  Ry.,  Light 
&  Power  Co.  v.  T.  H.  Spencer  &  Co. 
(Ala.),  39  So.  477. 

An  action  for  false  imprisonment  will 
lie  against  a  corporation.  Owsley  v, 
Montgomery  &  W.  P.  R.  Co.,  37  Ala.  560. 

An  action  on  the  case  for  a  malicious 
prosecution  may  be  maintained  against  a 
corporation.  The  case  of  Owsley  v.  Mont- 
gomery, etc.,  R.  Co.,  37  Ala.  560,  on  this 
point,  is  against  the  weight  of  more  re- 
cent decisions,  and  is  overruled.  Jordan 
V.  Alabama,  etc.,  R.  Co.,  74  Ala.  85,  cited 
in  Central  R.,  etc.,  Co.  v.  Smith,  76  Ala. 
572;  Atlantic  Glass  Co.  v.  Paulk,  83  Ala. 
404,  3  So.  800;  Jefferson  County  Sav.  Bank 
V.  Erborn,  84  Ala.  529,  4  So.  386;  Southern 
Car,  etc.,  Co.  v.  Adams,  131  Ala.  147,  32 
So.  503. 

Maliciously  Suing  Out  Attachment — 
A  corporation  is  liable  for  maliciously 
suing  out  an  attachment,  in  all  cases  where 


an  individual  would  be  responsible  under 

similar  circumstances.     Jefferson  County 

Sav.   Bank  r.   Erborn,  84  Ala.   529,  4  So. 

386. 

§  268.  Negligence. 

.See  the  titles  CARRIERS;  NEGLI- 
GENCE; RAILROADS,  and  specific  ti- 
tles covering  actions  for  negligence. 

In  a  suit  against  a  corporation  for 
personal  injuries,  caused  by  falling  into 
a  ditch  dug  by  it  in  the  public  highway, 
its  liability  depends  wholly  on  its  having 
caused  or  continued  the  nuisance,  and 
the  plaintiffs  suffering  the  injury  with- 
out fault  on  his  part;  and  hence  evidence 
of  the  care  used  in  selecting  a  watchman 
to  warn  persons  approaching  the  ditch, 
or  his  general  character  or  reputation  as 
a  watchman,  at  the  time  of  his  employ- 
ment, are  immaterial,  and  properly  ex- 
cluded. South,  etc.,  R.  Co.  v,  Chappell, 
61  Ala.  527. 

§  268.  Ratification  or  Repudiation. 

See  ante,  "Nature  and  Grounds  of  Cor- 
porate Liability,"  §  258;  "Scope  of  Au- 
thority  or   Employment,"   §   260. 

Necessity  to  Show  Ratification. — A 
complaint  against  a  corporation  for-  tres- 
pass is  supported  by  evidence  of  acts  of 
trespass  committed  by  an  employee  of 
the  corporation,  and  it  is  not  necessary 
to  show  that  the  act  of  the  employee 
was  ordered  or  ratified  by  the  stock- 
holders or  directors  of  the  company. 
Union  Naval  Stores  Co.  v.  Pugh,  47  So. 
48,  156  Ala.  369. 

§  864.  Damages. 

Exemplary  damages  may  be  recovered 
against  a  corporation,  the  same  as  against 
natural  persons.  Louisville  &  N.  R.  Co. 
V,  Whitman,  79  Ala.  328. 

Punitive  Damages. — A  corporation,  as 
well  as  a  private  person,  may  incur  lia- 
bility to  punitive  damages  for  the  wrong- 
ful acts  of  its  servants.  Jefferson  County 
Sav.  Bank  v,  Erborn,  84  Ala.  529,  4  So. 
386. 

(F)   CIVIL  ACTIONS. 

See  ante,  "Actions  between  Members 
and  Corporation,"  §  103;  "Actions  be- 
tween Members  of  Same  Corporation," 
§  104;  "Actions  between  Corporation  and 
Its  Officers  or  Agents,"  §   168;   "Actions 
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between  Shareholders  and  Officers  or 
Agents/'  §  169;  post,  "EflFect."  §  301; 
"Actions  by  or  against  Consolidated 
Corporation,"  §  315;  "Actions  by  or 
against  Corporation  after  Dissolution," 
§  339;  "Actions  by  or  against,"  §§  357-365. 

^  865.  Capacity  to  Sue  and  Be  Sued  in 
General 

One  of  the  characteristics  of  a  corpora- 
tion is  the  capacity  to  sue  and  be  sued. 
For  these  purposes  it  is  a  citizen  of  the 
state  which  created  it,  and  where  its 
business  is  done.  Western  Union  Tel. 
Co.  V.  Pleasants,  46  Ala.  641,  645. 

The  right  to  execute  a  bond  in  a  judi- 
cial proceeding  is  one  of  the  incidental 
powers  of  all  corporations  that  can  sue 
and  be  sued.  Collins  r.  Hammock,  59 
Ala.   448. 

Const.,  art.  14,  §  12,  which  provides  that 
"all  corporations  shall  be  subject  to  be 
sued  in  like  cases  as  natural  persons," 
must  mean  that  where  the  cases  are  alike, 
the  cause  of  action  the  same  discription 
of  contract  or  tort,  there  must  be  no 
discrimination  between  corporations  and 
natural  persons  in  the  matter  of  prosecu- 
ting or  defending  suits.  Held,  Code 
1876,  §  2899  providing  that,  when  the 
death  of  a  minor  child  is  caused  by  the 
wrongrful  act  or  omission  of  any  officer 
or  agent  of  "an  incorporated  company 
of  private  associations  of  persons,"  the 
father  or  mother  may  sue,  creates  an  en- 
tirely new  cause  of  action,  one  not  given 
against  individuals  and  violated  the  con- 
stitution. Smith  V.  Louisville,  etc.,  R. 
Co.,  75  Ala.  449. 

As  to  continuation  of  power  on  forfei- 
tures, see  post,  "Issues,  Proof,  and  Va- 
riance," §  281. 

§   266.   Constitutional  and  Statutory  Pro- 
visions. 

See  ante,  "Capacity  to  Sue  and  Be  Sued 
in  General,"  §  265;  post,  "Venue,"  §  267. 

§  867.  Venue. 

Place  of  "Doing  Business."— Defendant, 
a  domestic  corporation  engaged  in  buying 
cotton  seed,  and  manufacturing  and  sell- 
ing its  products,  had  its  principal  place  of 
business  in  D.  county.  It  was  accus- 
tomed to  quote  its  prices  for  goods  to 
brokers  in  J.  county  on  their  request, 
and,   on  orders    received  from  them,    had 


made  frequent  sales  in  such  county. 
These  orders  were  subject  to  defend- 
ant's approval,  and  were  accepted  in  D. 
county,  and  the  goods  generally  shipped 
direct  to  the  purchaser  with  draft  at- 
tached to  the  bill  of  lading.  If  it  hap- 
pened that  the  goods  were  rejected,  a 
broker  was  notified  to  sell  them  for  de- 
fendant; his  authority  always  being  lim- 
ited to  that  transaction.  Held,  that  de- 
fendant was  not  doing  business  in  J. 
county,  within  Code,  §  4207,  providing 
that  a  foreign  or  domestic  corporation 
may  be  sued  in  any  county  in  which  it 
does  business  by  agent.  International 
Cotton-Seed  Oil  Co.  v,  Wheelock,  27  So. 
517,    124  Ala.   367. 

As  was  held  in  Farrior  z\  New  England 
Mortg.,  etc.,  Co.,  88  Ala.  275,  7  So.  200,  a 
single  transaction  may  constitute  the  do- 
ing of  business.  But  neither  a  single  nor 
several  transactions  occurring  prior  to  the 
suit  are  conclusive  to  show  a  continuance 
of  such  business  at  the  bringing  of  the 
suit.  The  statute  contemplates  continuity 
of  the  condition  at  that  period.  The  cor- 
poration, though  previously  doing  busi- 
ness in  the  particular  county,  may  have 
discontinued  such  business,  in  which  case 
it  is  not  subject  to  suit  there  in  the  class 
of  actions  to  which  the  statute  applies. 
Sullivan  v.  Sullivan  Timber  Co.,  103  Ala. 
371,  15  So.  941,  25  L.  R.  A.  543.  Con- 
tinuity may  be  inferred,  however,  as  ex- 
isting at  the  time  of  suit,  from  a  course 
of  business  pursued  before  and  proxi- 
mately thereafter.  The  question  being 
one  of  mixed  law  and  fact,  no  general 
rule  can  be  determinative  of  it  in  all 
cases.  Instances  where  brokers  were  em- 
ployed by  defendant  to  take  possession  of 
and  resell  goods  rejected  by  customers 
after  their  shipment  are  not  shown  to 
Ihave  been  at  such  time  and  of  such  fre- 
quency as  to  justify  the  inference  that 
defendant  was  doing  business  in  that  way 
at  the  time  the  suit  was  brought.  Not 
every  act  done  within  the  corporate 
powers  will  constitute  the  business  meant 
by  the  statute.  In  Sullivan  v,  Sullivan 
Timber  Co.,  supra,  the  court,  construing 
this  statute,  approved  the  test  laid  down 
in  Beard  v.  Union,  etc.,  Pub.  Co.,  71  Ala. 
60,  wbere,  in  defining  the  acts  of  business 
meant  by  the  constitutional  requirements 
of  foreigrn  corporations  doing  business  in 
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this  state,  it  was  said:  "There  must  be  a 
doing  of  some  of  the  works  or  an  exer- 
cise of  some  of  the  functions  for  which 
the  corporation  was  created,  to  bring  the 
case  within  the  clause."  International, 
etc.,  Oil  Co.  V,  Wheelock,  124  Ala.  367, 
27  So.  517,  518. 

Where  Cause  of  Action  Arose  or  In- 
jury Occurred.— Code  1896,  §  4207,  pro- 
vides that  a  foreign  or  domestic  corpora- 
tion may  be  sued  in  any  county  in  which 
it  does  business  by  agent,  and  the  amend- 
ing act  of  March  5,  1903  (Acts  1903,  p. 
182),  provides  that  all  actions  for  personal 
injuries  must  be  brought  in  the  county 
where  the  injury  occurred  or  in  the 
county  where  plaintiff  resided,  provided 
that  such  corporation  does  business  by 
agent  in  the  county  of  plaintiff's  resi- 
dence. Held,  that  the  provision  applies 
to  a  suit  by  an  administrator  for  personal 
injury  resulting  in  death,  so  that  such  ac- 
tion must  be  brought  in  the  county  where 
the  injury  occurred  or  where  plaintiff  re- 
sides, notwithstanding  the  first  clause  of 
such  statute,  or  Const.  1901,  §  232,  provid- 
ing, generally  that  a  corporation  may  be 
sued  in  any  county  where  it  does  business 
by  agent.  Alabama  Great  Southern  R. 
Co.  V.  Ambrose,  50  So.  1030.  163  Ala.  220. 

Under  Code  1907,  §  6112,  requiring  ac- 
tions for  personal  injuries  against  a  cor- 
poration to  be  brought  in  the  county 
where  the  injury  occurred  or  where 
plaintiff  resides,  if  the  corporation  does 
business  there,  it  is  sufficient  if  the  injury 
occurred  partly  within  a  county,  in  order 
to  sue  the  corporation  there.  Southern 
Ry.  Co.  V.  Harrington,  53  So.  57,  166  Ala. 
630. 

It  is  sufficient  under  Code  1907,  §  6112, 
requiring  actions  for  personal  injuries 
against  a  corporation  to  be  brought  in 
the  county  where  the  injury  occurred  or 
where  plaintiff  resides,  if  the  corporation 
does  business  there,  if  plaintiff  resides  in 
the  county  of  the  venue  when  the  suit  is 
begun  against  a  corporation,  though  not 
at  the  time  of  the  injury.  Southern  R. 
Co.  V.  Harrington,  166  Ala.  630,  52  So.  57. 

Code  1907,  §  6112,  provides  that  a  cor- 
poration may  be  sued  in  any  county  in 
which  it  does  business  by  agent,  "but  all 
actions  for  personal  injuries  must  be 
brought  in  the  county  where  the  injury 
occurred,  or  in  the  county  where  plaintiff 


resides,  if  such  corporation  does  business 
in  the  county  of  plaintiff's  residence,"  and 
§  6110  declares  that  in  all  noncontract 
personal  actions,  if  the  defendant  has 
within  the  state  a  permanent  residence, 
the  action  may  be  brought  in  the  county 
of  such  residence,  or  in  the  county  in 
which  the  act  or  omission  complained  of 
may  have  been  done,  or  may  have  oc- 
curred. Held  that,  where  plaintiff  sued  a 
domestic  corporation  for  injury  to  his 
land,  the  action  was  properly  brought  in 
the  county  where  the  injury  occurred, 
though  defendant  was  not  doing  business, 
and  had  no  agent,  in  that  county.  Ala- 
bama Western  R.  Co.  v,  Wilson,  55  So. 
932,  1  Ala.  App.  306. 

"While  the  predecessor  of  §  6112  of  the 
Code  contained  the  single  provision  that 
*a  foreign  or  domestic  corporation  may 
be  sued  in  any  county  in  which  it  does 
business  by  agent,'  it  was  decided  that,  as 
to  an  action  not  on  contract,  that  provi- 
sion did  not  have  the  effect  of  exempting 
a  corporation  from  liability  to  suit  in  a 
county  in  which  it  was  not  doing  busi- 
ness by  agent,  and  that  the  statute,  which 
now  is  §  6110  of  the  Code,  authorized  an 
action  ex  delicto  against  a  corporation  to 
be  brought  in  the  county  in  which  the  act 
or  omission  complained  of  may  have  been 
done,  or  may  have  occurred,  though  such 
corporation,  at  the  time  of  the  institution 
of  the  suit,  was  not  doing  business  by 
agent  in  that  county.  Montgomery  Iron 
Works  V.  Eufaula  Oil,  etc.,  Co.,  110  Ala. 
395,  20  So.  300.  WitJi  this  construction 
fixed  upon  the  two  venue  statutes,  the 
addition  to  the  statute  above  quoted  of 
the  provisions  now  contained  in  the  sec- 
ond clause  of  §  6112  of  the  Code  made  no 
change  in  the  law  governing  the  venue  of 
suits  against  corporations  further  than,  in 
an  action  against  a  corporation  for  per- 
sonal injuries,  to  limit  the  choice  of  the 
plaintiff  of  the  county  in  which  the  suit 
is  to  be  brought,  so  that,  instead  of  hav- 
ing the  right,  which  was  vested  in  him 
before  this  change  was  made  in  the  stat- 
ute, of  bringing  the  suit  in  any  county  in 
which  the  defendant,  corporation  was  do* 
ing  business  by  agent,  he  must  bring 
such  action,  either  in  the  county  where 
the  injury  occurred  or  in  the  county 
where  the  plaintiff  resides,  if  such  cor- 
poration    does     business     by     agent     in 
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the  county  of  plaintiff's  residence.  The 
change  in  the  statute  did  not  affect  the 
right  of  the  plaintiff,  in  an  action  ex  de- 
licto against  a  corporation,  not  for  per- 
sonal injuries,  to  sue  in  the  county  in 
which  the  act  or  omission  may  have  been 
done,  or  may  have  occurred,  as  authorized 
by  §  6110  of  the  Code,  as  construed  in 
the  case  above  cited,  though,  at  the  time 
the  suit  is  brought,  the  defendant  cor- 
poration is  not  doing  business  in  that 
county  by  agent.  The  result  is  that,  this 
not  being  an  action  on  contract,  nor  an 
action  for  personal  injuries,  the  ruling  of 
the  lower  court  on  the  demurrer  to  the 
plea  in  abatement  can  not  be  declared  to 
have  been  erroneous,  as  the  demurrer  dis- 
closed the  failure  of  the  plea  to  state  a 
legal  ground  for  abating  the  suit."  Ala- 
bama Western  R.  Co.  v.  Wilson,  1  Ala. 
App.  306,  55  So.  932. 

Constitutionality  of  Provisions. — A  law 
authorizing  a  corporation  to  be  sued  in 
any  county  in  which  it  transacts  business 
through  its  agents  is  not  an  infringement 
of  the  constitutional  provision  that  cor- 
porations shall  be  subject  to  be  sued  "in 
like  cases  as  natural  persons."  Home 
Protection  of  North  Alabama  v,  Richards, 
74  Ala.  466;  Mobile  Life  Ins.  Co.  v.  Pruett, 
74  Ala.  487,  cited  in  note  in  70  L.  R.  A. 
703. 
§  268.  Use  of  Corporate  Name. 

As  to  amendment  of  name  in  pleading, 
see  post,  "Amendment  and  Supplemental 
Pleadings,"  §  279.  As  to  variance,  see 
post,  "Issues,  Proof,  and  Variance,"  §  281. 
Necessity  of  Suit  in  Corporate  Name.— 
Where  a  note  was  payable  "to  the  treas- 
urer" of  a  certain  corporation  (naming  it) 
an  action  thereon  should  be  brought  in 
the  name  of  the  corporation,  and  not  in 
that  of  the  treasurer:  and  the  law  would 
be  the  same,  even  if  the  association  was 
not  incorporated.  Alston  v,  Heartman,  2 
Ala.  699. 

Sufficiency  of  Designation.  —  Corpora- 
tions are  entities,  artificial  persons,  capa- 
ble of  suing  and  being  sued,  and,  like 
natural  persons,  have  names  by  which 
they  are  known.  When  they  are  parties 
to  litigation,  they  should  be  designated 
by  their  corporate  name.  But  a  slight 
departure  would  be  immaterial,  provided 
they   would  be  readily   recognized  by  the 


name  used.     Western  Railway  v,  McCall, 
89  Ala.  375,  7  So.  650. 

A  plea  of  misnomer  as  to  the  name  of 
defendant,  a  corporation,  "Southern  Rail- 
way Company"  and  "the  Southern  Rail- 
way Company"  is  too  frivolous  and  tech- 
nical and  will  not  be  noticed.  Southern 
R.  Co.  V,  Hayes  (Ala.),  62  So.  874. 

Where  an  action  by  a  corporation  is 
commenced  in  a  mistaken  name,  but  the 
proper  name  is  carried  into  the  declara- 
tion with  an  averment  that  defendant  was 
served  with  process  issued  in  the  mis- 
taken name,  the  variance  between  the 
writ  and  declaration  may  be  pleaded  in 
abatement.  Beene  v.  Cahawba  &  M.  R. 
Co.,  3  Ala.  660. 

A  prayer  that  the  "Branch  of  the  Bank 
of  the  state  of  Alabama  at  Mobile,  be 
made  a  party  to  the  bill,  by  serving  a 
copy  of  the  same  on  John  B.  Norris,  the 
president  thereof,"  though  not  very  for- 
mal, is  sufficient  to  evince  the  intention 
to  make  the  bank  a  party.  Walker  v. 
Hallett,  1  Ala.  379. 

But  in  such  a  case,  the  subpoena  must 
issue  to  the  bank;  and,  if  issued  to  its 
president,  commanding  him  to  appear  and 
answer  a  judgment  pro  confesso,  can  not 
be  taken  against  the  bank,  for  want  of  an 
answer.     Walker  v.  Hallett,  1  Ala.  379. 

Estoppel  to  Deny  Identity.— A  corpora- 
tion sued  as  the  M.  "railroad"  company, 
by  appearing  and  pleading  as  the  M. 
"railway"  company,  so  admits  the  iden- 
tity as  to  be  concluded  in  a  subsequent 
action  on  the  judgment.  Mobile  &  M.  Ry. 
Co.  V.  Yeates,  67  Ala.  164. 

Change  of  Name.— The  legislature  may 
change  the  name  of  a  corporation  mort- 
gagee, and  on  proof  of  that  fact  the  cor- 
poration may  recover  on  the  mortgage, 
under  its  new  name.  Lomb  v.  Pioneer 
Savings  &  Loan  Co.,  106  Ala.  591,  17  So. 
670. 

Where  the  name  of  a  corporation  is 
changed,  it  may  sue  in  its  new  name  to 
enforce  its  former  contracts,  averring  that 
they  were  made  with  it  by  its  former  des- 
ignation. Ready  v,  Tuskaloosa,  6  Ala. 
327. 

Where  the  name  of  a  corporation  has 
been  changed  by  an  amendatory  act,  in 
an  action  by  the  corporation  in  its  old 
name,  it  is  not  necessary  to  aver  that  the 
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new  name  has  not  been  accepted.  Beene 
V.  Cahawba  &  M.  R.  Co.,  3  Ala.  660. 

On  a  note  made  payable  to  the  "treas- 
urer of  the  Manual  Labor  Institute  of 
South  Alabama/*  a  suit  can  not  be  main- 
tained by  "Madison  College,"  without  an 
averment  that  it  is  the  same  corporation, 
and  that  the  name  had  been  changed  since 
the  making  of  the  note,  and  before  the 
institution  of  the  suit.  Madison  College 
V.  Burke,  6  Ala.  494. 

Sufficiency  of  Allegations  to  Show  Suit 
against  Individuals  or  Corporatio n. — 
Where  an  action  is  commenced  by  proc- 
ess against  three  named  individuals  de- 
scribed in  the  affidavit  for  the  writ  as 
constituting  a  certain  ^corporation,  and 
who  are  likewise  described  in  the  margin 
of  the  complaint,  but  the  complaint  itself 
alleges  that  plaintiff  "claims  of  defend- 
ant, ♦  *  *  corporation  composed  of 
defendants,"  naming  such  individuals,  a 
trial  on  such  complaint  without  objection 
operates  as  a  discontinuance  of  the  action 
against  the  individuals,  and  converts  it 
into  an  action  against  the  corporation 
alone.  White  v.  Equitable  Nuptial  Ben. 
Union,  76  Ala.  251. 

§  269.  Parties. 

As  to  sufficiency  of  designation,  see 
ante,  "Use  of  Corporate  Name,"  §  268. 

Necessity  of  Interest  in  Proceeding.— 
Where  a  contract  is  made  by  an  agent  of 
a  corporation,  and  there  is  nothing  on 
the  face  of  it  to  show  that  the  corpora- 
tion was  a  party  thereto,  though  its  name 
may  be  mentioned,  an  action  thereon  must 
be  brought  in  the  name  of  the  party  who 
takes  the  legal  interest.  Alston  v.  Heart- 
man,  2  Ala.  699. 

Stockholders  as  Parties. — Stockholders 
of  a  corporation  are  necessary  parties  to 
an  action  brought  by  the  corporation,  as 
a  judgment  creditor  of  a  grantor  of  land, 
to  have  his  conveyance  set  aside  as  fraud- 
ulent. Lawson  v.  Alabama  Warehouse 
Co.,  73  Ala.  289. 

In  an  action  to  set  aside  as  fraudulent 
a  conveyance  by  the  grantor  of  plaintiff 
corporation,  the  fact  that  the  judgment 
in  which  the  corporation's  demands  were 
merged  was  rendered  in  the  name  of 
the  stockholders  is  no  defense  to  the 
claimant  under  the  deed,  if  the  demands 
were  just,  and  the  suit  was  inadvertently 


brought  by  the  stockholders  as  beneficial 
owners.  Lawson  v.  Alabama  Warehouse 
Co.,  73  Ala.  289. 

Same — Intervention  to  Protect  Interest. 
— A  minority  stockholder  in  a  railway 
company  may  intervene  in  a  suit  for  an 
accounting  between  his  company  and  an- 
other railway  company,  if  such  latter 
company,  by  virtue  of  having  acquired 
a  majority  of  the  stock  of  his  company, 
dominates  the  election  of  its  directors 
and  dictates  the  management  of  its  af- 
fairs; anid  if,  though  such  suit  was 
brought  by  the  directors  in  accordance 
with  such  stockholder's  request,  they  are 
not  prosecuting  the  same  in  good  faith, 
and  his  interest  will  be  sacrificed  unless 
he  is  permitted  to  intervene,  and  the  facts 
have  come  to  his  knowledge  only  since 
the  requested  the  directors  to  sue,  such 
intervention  being  allowed  only  for  the 
purpose  of  presenting  any  matter  and  de- 
manding any  investigation  which  the  court 
might  deem  necessary  to  protect  the  in- 
terests of  himself  and  other  minority 
stockholders.  Ex  parte  Gray,  47  So.  286, 
157  Ala.  358. 

For  Purpose  of  Discovery. — When  a 
bill  is  filed  by  a  creditor  against  a  corpo- 
ration, its  directors,  and  officers,  against 
whom  no  relief  is  prayed  and  against 
whom  no  fraud,  conspiracy,  or  breach  of 
trust  is  charged,  they  can  not  be  joined 
as  defendants  for  the  sole  purpose  of  dis- 
covery. Norwood  V.  Memphis  &  C.  R. 
Co.,  72  Ala.  563. 

"It  was  not  permissible  to  make  them 
defendants  for  the  sole  purpose  of  dis- 
covery; for  mere  witnesses,  who  are 
shown  to  be  cognizant  of  alleged  facts, 
can  never  be  joined  for  such  a  purpose. 
Howe  V.  Best,  5  Madd.  19;  Story's  Eq. 
Plead.,  §  235,  note  2.  It  was  competent 
for  the  complainant  to  have  proved  these 
facts  by  the  depositions  of  these  wit- 
nesses, and  no  reason  is  given  why  this 
could  not  be  done.  Their  answers  in  the 
case  would  clearly  not  have  been  evi- 
dence agfainst  the  railroad  company,  their 
codefendant.  Julian  v.  Reynolds,  8  Ala. 
680."  Norwood  v.  Memphis,  etc.,  R.  Co., 
72  Ala.  563,  566. 

Under  Code,  §  3545,  providing  for  a  bill 
for  the  discovery  of  assets  of  a  corpora- 
tion subject  to  the  payment  of  debts,  the 
officers    of  the  corporation   are  necessary 
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parties  defendant,  since  to  them  alone  are 
known  the  facts  sought  to  be  discovered. 
Le  Grand  v.  McKenzie,  20  So.  131,  110 
Ala.  493. 

§  270.  Process  and  Notice. 

§  270  (1)  Necessity,  Form  and  Requi- 
sites. 

By  the  common  law,  to  maintain  a  per- 
sonal action  against  a  corporation  the 
process  must  have  been  served  upon  its 
chief  officer  within  the  jurisdiction  of  the 
sovereignty  from  which  the  corporate  ex- 
istence was  derived.  Sullivan  v.  Sullivan 
Timber  Co.,  103  Ala.  371,  15  So.  941,  25 
L.  R.  A.  543,  cited  in  note  in  70  L.  R.  A. 
523. 

The  common-law  rule  that  a  personal 
action  against  a  corporation  could  only 
be  maintained  in  the  sovereignty  wherein 
it  originated,  and  upon  service  of  process 
therein  upon  its  principal  officer,  was  at 
first  modified  or  relaxed  by  the  accept- 
ance of  the  principle  that,  if  a  corpora- 
tion sent  its  agents  into  another  state, 
and  there,  by  acquiescence  or  legislative 
permission,  transacted  its  corporate  busi- 
ness, it  became  subject,  upon  all  causes 
arising  there,  to  suits  in  its  courts,  upon 
the  theory  that,  by  thus  entering  the 
state  and  engaging  in  corporate  business, 
a  foreign  corporation  gave  itself  a  species 
of  locality  in  the  nature  of  a  domicil,  and 
was  presumed  to  have  assented  to  be 
sued  in  the  local  courts  as  if  it  were  a 
domestic  corporation  But  the  liability  of 
foreign  corporations  which  carry  on  their 
business  in  states  which  did  not  create 
them  does  not  now  in  many  states  rest 
upon  the  theory  of  their  presumed  con- 
sent to  be  sued  in  the  state  courts.  The 
assent  to  be  sued  in  such  courts  usually 
is  expressed  in  the  condition  upon  which 
a  foreign  corporation  can  legally  transact 
its  corporate  business  within  the  state. 
Sullivan  v,  Sullivan  Timber  Co.,  103  Ala. 
371,  15  So.  941,  25  L.  R.  A.  543,  cited  in 
note  in  70  L.  R.  A.  524. 

Notice  for  Taking  Deposition. — A  depo- 
sition, taken  on  interrogatories,  without 
giving  the  adverse  party  the  notice  re- 
quired by  §  2718  of  the  Code,  will  be  sup- 
pressed, unless  it  be  shown  that  the  party 
to  whom  notice  is  required  to  be  given, 
under  the  section,  resides  out  of  or  is  ab- 
sent  from    the    county.      If    the    adverse 


party  be  a  corporation,  then  it  must  be 
shown  that  the  domicile  or  place  of  busi* 
ness  of  the  body  corporate  is  not  in  the 
county,  and  that  it  has  no  officer  or  agent 
or  attorney  of  record  within  the  county 
to  whom  notice  may  be  given.  Oxford 
Iron  Co.  V,  Quinchett,  44  Ala.  487. 

Proof  of  Service. — A  decree  pro  con- 
fesso  against  a  corporation  is  void,  where 
the  record  fails  to  show  that  proof  was 
made  to  the  satisfaction  of  the  register 
that  the  person  served  was  at  the  time  of 
such  service  the  president  of  the  corpora- 
tion, and  hence  a  final  decree  thereon  is 
error;  the  recital  in  the  decree  pro  con- 
fesso  that  that  part  was  "made  known" 
to  the  register  b^ing  insufficient.  Boyett 
V,  Frankfort  Chair  Co.,  44  So.  546,  152 
Ala.  317;  Oxanna  Bldg.  Ass'n  v,  Agec,  99 
Ala.  571,  13  So.  279;  Manhattan  Fire  Ins. 
Co.  V.  Fowler  &  Co.,  76  Ala.  372;  Mem- 
phis, etc.,  R.  Co.  V,  Whorley,  74  Ala,  264, 
270;  Montgomery,  etc.,  R.  Co.  v.  Hart- 
well,  43  Ala.  508,  511;  Southern  Exp.  Co. 
V.  Carroll,  42  Ala.  437;  Talladega  Ins.  Co. 
V.  McCullough,  42  Ala.  667;  Lyon  v,  Lor- 
ant,  3  Ala.  151.  See  post,  "Requisites 
and  Sufficiency  of  Return  of  Service," 
§  270  (4). 

§   270   (2)    Officer  or  Agent  That  Should 
or  May  Be  Served. 

In  a  suit  against  a  corporation,  any  of- 
ficer, agent  or  employee  thereof,  on  whom 
the  summons  and  complaint  may  be  exe- 
cuted, is  competent  to  accept  the  service. 
Talladega  Ins.  Co.  v.  Woodward,  44  Ala. 
287. 

Sections  2568-9  of  the  Revised  Code, 
while  adopted  more  particularly  with  ref- 
erence to  service  of  process  on  organized 
private  corporations  aggregate,  are  not 
confined  to  them,  and  were  designed  to  be 
remedial  in  their  nature,  by  making 
service,  in  the  contingencies  mentioned 
therein,  on  a  person  not  the  president  or 
head  officer,  as  valid  as  if  made  on  such 
person.  King  v.  Harbor  Board,  57  Ala. 
135. 

Where  the  act  creating  a  quasi  public 
corporation  does  not  provide  for  organi- 
zation with  any  head  officer,  service  upon 
all  the  members  will  be  sufficient,  in  the 
absence  of  proof  of  organization;  and  it 
would  seem,  that  service  upon  a  majority 
of  the   members  would  be   equivalent   to 
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service    on   an   inferior   officer.     King   v. 
Harbor  Board,  57  Ala.  135. 

Managing  Agent — A  director  of  a  cor- 
poration is  not  a  head  or  managing  agent 
thereof,  on  whom  a  summons  and  com- 
plaint may  be  served,  under  Rev.  Code, 
§  2568.  Alabama  &  T.  R.  R.  Co.  v.  Burns, 
43  Ala.  169. 

§  270   (3)    Authority  or  Capacity  of  Per- 
son Served. 

An  acceptance  of  service  by  one  as  sec- 
retary of  the  corporation,  is  not  of  itself 
sufficient  evidence  that  he  bears  that  re- 
lation to  the  corporation.  Talladega  Ins. 
Co.  V,  Woodward,  44  Ala.  287. 

When,  in  a  suit  against  a  corporation, 
the  summons  was  served  on  the  secre- 
tary, a  recital  in  the  judgment  entry  that 
service  was  proven  to  the  satisfaction  of 
the  court  will  be  construed  to  mean  that 
the  person  who  accepted  service  as  secre- 
tary of  the  corporation  was  shown  by  the 
proof  to  have  been  such  secretary,  in  or- 
der to  sustain  the  judgment.  Talladega 
Ins.  Co.  V,  Woodward,  44  Ala.  287. 

As  to  necessity  of  judgment  to  show 
proof  of  service,  see  post,  "Judgment  or 
Decree,"  §  284. 

§  270   (4)    Requisites   and    Sufficiency  of 
Return  of  Service. 

Where,  in  an  action  in  justice's  court 
against  a  corporation,  the  return  of  the 
constable  is  "executed  by  summons,"  a 
judgment  by  default  against  defendant, 
which  contains  no  entry  showing  who 
was  served  with  notice,  as  required  by 
Code  1886,  §  2657,  is  void,  and  certiorari 
is  the  prefer  remedy.  Independent  Pub. 
Co.  f.  American  Press  Ass'n,  102  Ala. 
475,   15   So.   947. 

Independent  Proof  of  Capacity  of  Per- 
son Served^ — In  suits  against  corporations, 
it  is  error  to  render  judgment  by  default 
against  the  corporation  on  service  effected 
on  a  person  as  officer  or  agent  of  the  cor- 
poration without  first  making  proof  that 
he  was  such  officer  or  agent.  In  the  ab- 
sence of  such  proof,  it  is  not  shown  that 
service  was  made  on  any  person  the  law 
authorizes  to  receive  service  or  to  repre- 
sent the  corporation.  Independent  Pub. 
Co.  V.  American  Press  Ass'n,  102  Ala. 
475,  15  So.  947,  948. 

Inasmuch  as  the  court  can  not  judi- 
cially know  who  are  officers  or  agents  of 


the  corporation,  the  return  of  the  officer, 
"Executed"  or  "Served,"  in  such  case, 
does  not  per  se  prove  that  service  has 
been  properly  perfected.  There  must,  in 
addition  to  the  return  of  service,  be  in- 
dependent proof  made  that  the  person 
served  was  "president,"  "secretary,"  or 
"agent,"  etc.,  as  the  case  may  be,  to  au- 
thorize a  judgment  by  default.  Earbec  r. 
Ware,  9  Port.  291;  Norwood  v.  Riddle,  1 
Ala.  195;  Lyon  v,  Lorant,  3  Ala.  161;  We- 
tumpka,  etc.,  R.  Co.  v.  Cole,  6  Ala.  655; 
Memphis,  etc.,  R.  Co.  r.  Whorley,  74  Ala* 
264;  Manhattan  Fire  Ins.  Co.  v.  Fowler 
&  Co.,  76  Ala.  372;  Central  R.,  etc.^  Co. 
V,  Carr,  76  Ala.  388;  Independent  Pub. 
Co.  r.  American  Press  Ass'n,  102  Ala. 
475,  15  So.  947,  956;  Planters',  etc..  Bank 
V.  Y^alker,  Minor  391;  Oxford  Iron  Co.  v, 
Spradley,  42  Ala.  24;  Talladega  Ins.  Co. 
V,  McCullough,  42  Ala.  667;  Oxford  Iron 
Co.  V.  Quinchett,  44  Ala.  487.  490;  Mont- 
gomery, etc.,  R.  Co.  V.  Hartwell,  43  Ala. 
508. 

Where  the  service  of  notice  of  a  judg- 
ment nisi  against  a  corporation  is  re- 
turned as  being  executed  by  leaving  a 
copy  with  O,  its  president,  and  it  makes 
no  appearance,  plaintiff  is  not  entitled  to 
a  final  judgment  without  proof  that  O. 
was  its  president.  Montgomery  &  E.  R. 
Co.  V,  Hartwell,  43  Ala.  508. 

Where  a  summons  and  complaint  in  an 
action  against  a  corporation  are  served 
on  an  agent,  or  a  person  occupying  such 
other  relation  towards  defendant  as  to 
justify  service  on  him  under  the  statute, 
a  judgment  by  default  against  it  must 
show  that  the  fact  that  the  person  on 
whom  the  summons  and  complaint  was 
served  was  an  agent  was  proved  to  the 
satisfaction  of  the  court;  and  the  mere 
return  of  the  sheriff  is  insufficient.  Man- 
hattan Fire  Ins.  Co.  v.  Fowler  &  Co.,  76 
Ala.  372. 

A  simple  recital,  in  the  entry  of  a  judg- 
ment against  a  corporation  by  default, 
that  service  on  L.,  as  secretary  and  treas- 
urer of  defendant,  was  proved,  fails  to 
show  that  proof  was  made  to  the  court 
that  the  person  on  whom  the  process  was 
served  was,  at  the  time  of  service,  au- 
thorized to  receive  it  on  behalf  of  de- 
fendant. Oxanna  Bldg.  Ass'n  v.  Agee,  99 
Ala.  571,  13  So.  279. 

To     sustain     a     judgment     by     default 
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against  a  corporation,  it  is  requisite  that 
it  should  appear  otherwise  than  by  the 
sheriff's  return,  or  the  clerk's  statement, 
that  the  person  upon  whom  the  sum- 
mons and  complaint  were  served,  occu- 
pied such  relation  to  the  defendant,  that 
the  defendant  could  legally  be  made  a 
party  by  service  on  such  person.  Section 
2569  (2170),  Revised  Code,  does  not  au- 
thorize proof,  either  by  the  plaintiffs  affi- 
davit, or  by  the  clerk's  statement,  that 
the  person  served  occupied  the  relation 
above  described  to  the  defendant.  South- 
ern Exp.  Co.  V,  Carroll,  42  Ala.  437. 

"A  judgment  rendered  without  such 
proof,  though  irregular  and  reversible,  is 
not  on  that  account  void.  It  is  so  far  a 
judgment  that  an  appeal  will  lie  to  re- 
view it.  That  is  shown  by  the  cases  cited 
above,  to  which  others  might  be  added. 
And  in  those  cases  where  the  requisite 
proof  was  not  shown  to  have  been  made 
we  did  not  pronounce  the  proceedings 
void;  we  did  not  quash  the  proceedings. 
We  reversed  and  remanded  the  cases,  that 
a  further  trial  might  be  had."  Independ- 
ent Pub.  Co.  V,  American  Press  Ass'n,  102 
Ala.  475,  15  So.  947,  948. 

§  271.  Appearance  and  Representation  by 
Attorney. 

The  attorney  of  a  corporation  must  be 
appointed  under  its  common  seal,  by 
which  alone  it  can  speak  and  act.  Gaines 
V.  Tombeckbee  Bank,  Minor  50,  51. 

But  when  a  corporation  sues  according 
to  the  course  of  the  common  law,  it  is 
not  necessary  that  the  warrant  of  attor- 
ney should  appear  in  the  record.  Gaines 
V.  Tombeckbee  Bank,  Minor  50. 

Waiver  of  Right  to  Question  Author- 
ity.— Profert  of  the  authority  of  the  attor- 
ney being  made  in  the  declaration,  the 
defendant,  by  pleading  the  general  issue, 
waives  the  right  to  inquire  into  it,  if  such 
right  did  previously  exist.  Lucas  v.  Bank, 
2  Stew.  147. 

§  372.  Attachment  and  Garnishment. 

As  to  garnishment  of  public  and  mu- 
nicipal corporations,  sec  the  titles  AT- 
TACHMENT; GARNISHMENT;  MU- 
NICIPAL CORPORATIONS. 

Incorporated  banks  may  proceed  against 
a  debtor  by  attachment.  Planters'  &  Mer- 
chants' Bank  i\  Andrews,  8  Port.  404. 


Garnishment    against  Corporation. — 

Stock  owned  by  an  individual  in  an  in- 
corporated company,  can  not  be  sub- 
jected to  the  payment  of  his  debts  by 
garnisheeing  the  corporation.  Planters, 
etc..  Bank  v.  Leavens,  4  Ala.  753. 

Stock  held  by  an  individual  in  an  incor- 
porated company,  being  a  mere  chose  in 
action,  can  not  be  subjected  to  the  pay- 
ment of  his  debts,  by  process  of  garnish- 
ment. The  impropriety,  as  well  as  injus- 
tice of  such  an  attempt,  is  manifest  in  this 
case.  A  judgment  is  rendered  against  the 
bank,  estimating  the  stock  at  one  hun- 
dred dollars  the  share,  its  nominal  value 
when,  for  aught  the  court  can  know,  it 
may  not  be  really  worth  ten  dollars  the 
share.  These  consequences  are  attempted 
to  be  obviated  in  the  judgment  rendered, 
by  giving  to  the  bank  the  power  of  dis- 
charging itself  from  the  payment  of  the 
judgment  rendered  against  it  for  the  debt, 
by  the  delivery  or  transfer  of  the  stock. 
It  is  perfectly  clear  that  the  court  had  no 
power  to  render  such  alternative  judg- 
ment, nor  had  the  bank  the  power  to  do 
the  alternative  act.  It  could  not  vest  the 
title  in  the  stock  by  delivery,  if  in  its  pos- 
session; nor  had  it  the  right  to  make  a 
transfer.  In  every  aspect  of  this  case  it 
is  erroneous,  and  the  judgment  is  there- 
fore reversed  and  the  cause  remanded. 
Planters,  etc..  Bank  v.  Leavens,  4  Ala. 
753,   754. 

Service  of  Garnishment — ^Proof  to  Sus- 
tain Judgment. —  A  judgment  nisi  in  pro- 
ceedings by  grarnishment  against  a  rail- 
road company,  and  a  judgment  final  there- 
on against  such  company,  can  not  be  sus- 
tained unless  they  show  in  record  of  such 
judgments,  that  the  court  had  satisfac- 
tory evidence  that  the  person  upon  whom 
such  garnishment  and  notice  of  the  judg- 
ment nisi  were  served,  was  the  president 
of  such  railroad  company  at  the  time  of 
such  service,  when  there  is  no  appearance 
on  behalf  of  said  company.  Montgomery, 
etc.,  R.  Co.  V,  Hartwell,  43  Ala.  508. 

The  service  of  a  garnishment  against  a 
railroad  company,  returned  in  these 
v/ords:  "Served  on  the  Montgomery  & 
Eufaula  Railroad  Company,  the  garni- 
shee, by  leaving  a  copy  of  the  garnish- 
ment with  Lewis  Owen,  president  of  said 
road,  "is  insufficient  to  authorize  a  judg- 
ment  nisi  on   failure   to  answer,   against 
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said  company,  at  the  time  of  said  service, 
if  there  is  no  appearance  for  said  com- 
pany; and  this  proof  must  be  made  a  part 
of  the  record  of  the  judgment.  Mont- 
gomery, etc.,  R.  Co.  V,  Hartwell,  43  Ala. 
508. 

Answer  in  Garnishment — SeaL — An 
answer  by  a  corporation,  in  the  process 
of  garnishment,  can  be  made  only  under 
the  common  seal  of  the  corporation. 
Planters'  &  Merchants'  Bank  v.  Leavens, 
4  Ala.  753. 

Same — Officers  to  Answer. — The  in- 
dividual answers  of  the  president  and 
cashier,  under  oath,  can  not  bind  the 
corporation.  Planters,  etc..  Bank  v. 
Leavens,  4  Ala.  753,  755;  see  the  Branch 
Bank  f.  Poe,  1  Ala.  396. 

Under  Code,  §  3267,  making  a  corpora- 
tion liable  in  garnishment,  and  requir- 
ing affidavits  to  be  made  by  the  presi- 
dent, cashier,  secretary,  or  any  other 
duly-authorized  agent  of  such  corpora- 
tion, the  answer  should  be  made  by  some 
such  agent  cognizant  of  the  facts.  Ex 
parte  Cincinnati,  S.  &  M.  Ry.  Co.,  78 
Ala.  258. 

Compelling  Answer. — Under  Code,  §§ 
3267,  3293,  authorizing  the  examination 
of  garnishees,  including  private  corpora- 
tions, orally  in  open  court,  a  private  cor- 
poration, summoned  as  a  garnishee,  may 
be  compelled  to  attend  and  make  a  dis- 
closure, by  attachment  or  by  judgment 
nisi  for  want  of  answer.  Ex  parte  Cin- 
cinnati, S.  &  M.  R.  Co.,  78  Ala.  258; 
Montgomery,  etc.,  R.  Co  v,  Hartwell, 
43   Ala.  508. 

§  273L  Injunction. 

Equity  will  enjoin  the  invasion  of  a 
franchise  lawfully  granted  on  lawful  con- 
sideration by  a  corporation  claiming  un- 
der a  subsequent  invalid  grant.  "Birm- 
ingham &  P.  M.  S.  Ry.  Co.  V,  Birming- 
ham St.  Ry.  Co.,  79  Ala.  465. 

Verification  of  Answer  to  Dissolve.— 
Chancery  Practice  Rule  32  (Code,  p. 
1209)  provides  that,  before  a  motion  can 
be  entertained  to  dissolve  an  injunction 
on  the  denials  of  the  answer  of  the  equity 
of  the  bill,  the  answer  must  be  sworn 
to.  Held,  that  the  answer  of  a  corpora- 
tion must  be  sworn  to  before  a  motion 
to  dissolve,  etc.,  can  be  entertained. 
Niehaus   v,   Cooke,   32   So.   728,   134   Ala. 


223;  Mobile,  etc.,  R.  Co.  v,  Alabama  Mid. 
R.  Co.,  123  Ala.  145,  26  So.  324. 

§  874.  Receiver. 

See  post,  "Appointment  of  Receiver," 
§  295. 

§  275.  Pleading. 

See,  also,  ante,  "Use  of  Corporate 
Name,"  §  268. 

§  276.  In  General. 

§   276   (1)    Requisites  and   Sufficiency   of 
Pleadings  in  General. 

Sufficiency  to  Show  Act,  Power,  or  Ti- 
tle of  Corporation. — An  allegation  that  a 
letter  containing  a  false  statement  was 
"from  the  company,"  and  signed  by  its 
manager,  sufficiently  shows  it  to  be  the 
act  of  the  company.  King  v,  Livingston 
Mfg.  Co.  (Ala.),  60  So.  143. 

A  corporation's  bill  to  quiet  title  is 
not  demurrable  for  failure  to  allege  its 
charter  right  to  take  and  hold  land.  Tor- 
rent Fire-Engine  Co.  No.  5  v.  City  of 
Mobile,   101  Ala.  559,  14  So.  557. 

Code  1907,  §  3481,  makes  it  the  com- 
mon right  of  any  business  corporation 
to  acquire  and  hold  all  real  and  personal 
property  necessary  or  convenient  for  the 
conduct  of  its  business  or  as  its  purposes 
may  require,  and  all  other  property  which 
shall  have  been  bona  fide  conveyed  to 
the  corporation  as  security  for  debts  or 
purchased  at  sale  under  judgment  ob- 
tained for  such  debts.  Held,  that  there 
is  no  presumption  that  corporate  power 
has  been  exceeded,  the  burden  of  show- 
ing invalidity  resting  upon  the  impeach- 
ing party;  and,  in  view  of  the  fact  that 
the  question  whether  a  corporation  owns 
more  land  than  it  is  authorized  to  own 
concerns  only  the  state,  and  can  not  be 
raised  collaterally  by  private  persons,  a 
bill  by  a  corporation  is  an  action  to  quiet 
title  to  realty  is  not  insufficient  because 
failing  to  aver  the  corporation's  corpo- 
rate power  to  own  realty.  Touart  v, 
Jett  Bros.  Contracting  Co.,  53  So.  751, 
169  Ala.  638;  Alabama  Gold  Life  Ins.  Co. 
V,  Central  Agricultural,  etc.,  Ass'n,  54 
Ala.  73;  Boulware  v,  Davis,  90  Ala.  207, 
8  So.  84,  9  L.  R.  A.  601;  Torrent  Fire  En- 
gine Co.  No.  5  V.  Mobile,  101  Ala.  559, 
14  So.  557. 

Where  a  note  owned  by  a  corporation 
was   made    payable    to   one    described   as 
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an  officer,  the  corporation  in  an  action 
thereon  may  show  its  legal  title  by  aver- 
ring that  the  note  was  payable  to  the 
corporation  by  the  name  and  description 
of  suoh  officer.  McWalker  v.  Branch 
Bank,  3  Ala.  153. 

In  an  action  to  which  a  corporation  is 
a  party,  a  pleading  by  it  "that  the  under- 
signed *  *  *  respectfully  represents  that 
he  is  the  president  of  the  defendant  com- 
pany," followed  by  averments  all  of 
which  relate  to  the  corporation,  and  a 
prayer  for  relief  to  be  grranted  to  the 
corporation,  and  not  to  the  president, 
sworn  to  by  the  president,  is  sufficient 
as  a  pleading  on  behalf  of  the  corpora- 
tion.    Ex  parte  Heflin,  54  Ala.  95. 

A  petition  to  set  aside  a  default  judg- 
ment, setting  forth  that  judgment  was  re- 
covered against  a  corporation  named,  is 
not  insufficient  in  not  being  filed  in  the 
name  of  the  corporation,  where,  although 
it  states  in  the  first  sentence  that  the  one 
verifying  it  is  the  president  of  th€  cor- 
poration, all  the  averments  of  the  peti- 
tion set  forth  grrievances  suffered  by  the 
corporation,  and  the  prayer  is  that  it  be 
granted  a  hearing  by  the  court.  Ex 
parte   Heflin,  54  Ala.  95. 

Showing  Powers  or  Authority  of 
Agents. — In  an  action  ag^ainst  a  corpora- 
tion on  a  contract,  between  plaintiff  and 
defendant,  that  it  was  alleged  that  the  con- 
tract was  made  by  the  defendant  through 
its  agents  did  not  make  the  complaint  de- 
murrable, since  corporations  must  con- 
tract through  agents.  R.  D.  Burnett 
Cigar  Co.  V,  Art  Wall  Paper  Co.,  51  So. 
263,  164  Ala.  547. 

A  bill  alleging  that  a  corporation  rat- 
ified a  fraudulent  transaction  of  an  agent 
by  expending  the  money,  and  that  a  de- 
mand for  its  return  was  made,  but  that 
the  company  refused  to  refund,  was  de- 
fective in  failing  to  show  that  restitution 
was  possible  at  the  time  of  the  demand. 
King  V.  Livingston  Mfg.  Co.  (Ala.),  60 
So.  143. 

Allegations  in  a  bill  to  set  aside  a  deed 
executed  by  complainant  and  her  hus- 
band that  the  grantee  is  the  agent  of  de- 
fendant corporation,  the  holder  of  the 
title,  and  that  such  corporation  is  com- 
posed of  him  and  others,  and  that  he  ob- 
tained the  deed  for  the  purpose  of  put- 
ting it  into  the  hands  of  such  corporation. 


do  not  show  that  the  corporation  is 
bound  by  the  alleged  agent's  acts.  Pratt 
Land  &  Improvement  Co.  v,  McCiain,  33 
So.  185,  135  Ala.  452. 

Matters  of  Defense. — In  an  action  to 
recover  the  proceeds  of  bonds  loaned  by 
a  city  to  a  plank-road  corporation,  where 
the  complaint  alleged  the  loan,  and  that 
the  bonds  were  to  be  used  in  aid  of  the 
road,  it  was  not  necessary  to  aver  that 
the  company  received  the  proceeds,  since, 
if  the  bonds  were  not  in  a  condition  to 
be  used,  that  fact  was  a  matter  of  de- 
fense. City  Council  of  Montgomery  v, 
Montgomery  &  W.  Plank-Road  Co.,  31 
Ala.  76. 

§    ^6    (2)    Execution   of   Contracts  and 
Breach  Thereof. 
Capacity  of  Corporation  to  Contract— 

A  bill  to  foreclose  a  mortgage  executed 
to  a  life  insurance  company  to  secure 
payment  of  a  bond  is  not  subject  to  de- 
murrer for  failing  to  show  affirmatively 
the  capacity  of  the  company  to  loan 
money  and  take  mortgages.  Boulware 
V.  Davis,  90  Ala.  207,  8  So.  84,  9  L.  R,  A. 
601;  Alabama  Gold  Life  Ins.  Co.  v.  Cen- 
tral Agricultural,   etc.,   Ass'n,  54  Ala.   73. 

Since  the  burden  of  showing  invalidity 
of  a  corporate  contract  rests  on  the  as- 
sailant, a  bill  to  enforce  a  contract 
against  a  corporation,  not  setting  out 
the  powers  and  purposes  of  the  corpora- 
tion, is  not  demurrable  because  it  does 
not  affirmatively  show  that  the  corpora- 
tion had  legal  capacity  to  contract.  Ala- 
bama Gold  Life  Ins.  Co.  v.  Central  Agri- 
cultural &   Mechanical  Ass'n,  54  Ala.  73. 

PlaintiflF,  in  an  action  on  a  contract  to 
grade  a  track  for  a  railroad  corporation, 
need  not  aver  that  the  contract  was  or- 
dered by  resolution  of  the  board  of  di- 
rectors, and  approved  by  a  majority  in 
value  of  the  stockholders,  as  required  by 
Code  1886,  §  1588,  as  the  omission  of  such 
requisite  is  defensive  matter.  Arrington 
V.  Savannah  &  W.  Ry.  Co.,  95  Ala.  434, 
11  So.  7. 

Where  a  business  contract,  purporting" 
on  its  face  to  be  executed  in  the  name 
of  a  business  corporation,  is  signed  by 
the  proper  officers  of  the  corporation,  the 
want  of  authority  of  the  officers  to  bind 
the  corporation,  is  defensive  matter  which 
must   be   alleged   and   proved,   unless  the 
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want  of  authority  is  affirmatively  shown 
on  the  face  of  the  complaint  in  an  action 
on  the  contract,  or  unless  it  is  a  matter 
of  judicial  knowledge  that  such  corpora- 
tion has  no  power  to  make  such  a  con- 
tract. Ferryman  &  Co.  v.  Farmers*  Un- 
ion Ginning  &  Mfg.  Co.,  52  So.  644,  167 
Ala.  414. 

Sufficiency  to  Show  Performance.— 
Where  an  agreement  is  entered  into  be- 
tween A.  and  G.  R.,  and  the  M.  and  C. 
P.  R.  R.  Co.,  by  which  A.  and  G.  R.  en- 
gage to  purchase,  pay  for,  insure,  and 
ship  to  said  company  at  Mobile  a  cer- 
tain quantity  of  railroad  iron,  etc.,  as  a 
^condition  precedent  to  the  liability  of 
said  company,  in  a  bill  filed  by  said  A. 
and  G.  R.  against  the  said  company,  to 
enforce  said  agreement,  it  is  averred, 
"that  there  is  now  due  to  them  from  the 
company,  the  sum  of  $7,000,  and  upwards, 
accruing  to  them  under  the  contract,  and 
that  they  proceeded  to  purchase  the  iron, 
and  furnished  it  to  the  company,  accord- 
ing to  the  stipulations  of  the  contracts, 
having  advanced  the  money  therefor,' 
this  is  a  sufficient  averment  of  perform 
ance.  Mobile,  etc.,  R.  Co.  v,  Talman,  15 
Ala.  472. 

§    277.    Allegation   and    Denial   Of 

Corporate   Existence. 

§  277  (1)  In  Action  by  Corporation. 

It  is  perfectly  well  settled  that  before 
a  suit  can  be  maintained  by  an  alleged 
corporation,  although  it  may  not  be  nec- 
essary to  prove  the  legality  of  the  exist- 
ence of  such  corporation,  its  actual  or 
de  facto  existence  must  be  proved,  or 
else  a  state  of  facts  shown  which  will 
operate  to  estop  the  defendant  from  de- 
nying such  de  facto  existence.  Schloss 
V.  Montgomery  Trade  Co.,  87  Ala.  411,  6 
So.  360. 

In  an  action  by  a  corporation  the  dec- 
laration need  not  specially  allege  compli- 
ance with  every  circumstance  relating  to 
its  orgranization  required  as  precedent  to 
investiture  with  the  powers  conferred  by 
its  charter.  Planter's  &  Merchants*  In- 
dependent Packet  Co.  v,  Webb,  39  So. 
562,  144  Ala.  666. 

In  an  action  by  a  corporation,  it  is  suf- 
ficient to  allege  generally  that  plaintiff  is 
a  body  corporate,  without  specially  alleg- 
ing a  compliance  with  any  requisite  in  the 
organization,     although     proof     of    such 


matter  may  be  necessary.    Selma  &  T.  R. 
Co.  V.  Tipton,  5  Ala.  787. 

Effect  of  General  Denial  or  Plea  of  Gen* 
eral  Issue.— Plaintiffs  corporate  exist- 
ence and  capacity  to  sue  is  admitted  by  a 
general  denial  or  a  plea  of  the  general  is- 
sue. Therefore  it  is  not  necessary  under 
such  a  plea  for  the  plaintiff  to  prove  its 
corporate  existence.  Prince  v.  Commer- 
cial Bank,  1  Ala.  241,  distinguishing  Lu- 
cas V,  Bank,  2  Stew.  147,  150;  Alabama 
Conference  M.  E.  Church  South  v.  Price, 
42  Ala.  39. 

In  an  action  brought  by  a  corporation, 
the  omission  to  aver  its  corporate  exist- 
ence in  the  complaint  is  not  available  on 
error,  when  a  trial  was  had  on  the  plea  of 
the  general  issue  without  objection  to  the 
sufficiency  of  the  complaint.  Walker  r. 
Mobile  Marine  Dock  &  Mutual  Ins.  Co., 
31  Ala.  529. 

When  an  action  is  brought  in  a  name 
appropriate  for  a  corporation,  or  which 
may  fairly  import  corporate  character,  e, 
g.  "The  Thomas  Harrow  Company,"  and 
the  capacity  to  sue  is  not  put  in  issue,  the 
capacity  to  sue,  and  corporate  existence, 
if  necessary,  will  be  intended  for  the  pur- 
poses of  the  suit,  and,  the  incapacity  to 
sue  not  appearing  on  the  face  of  the  com- 
plaint, it  is  not  subject  to  demurrer 
founded  on  such  objection,  and  will  sup- 
port a  judgrment  by  default  on  appeal. 
Seymour  v.  Thomas  Harrow  Co.,  81  Ala. 
250,  1  So.  45. 

Necessity  of  Special  Plea  and  Burden 
of  Proof. — An  association  suing  as  a  cor- 
poration may  be  required,  by  appropriate 
plea  of  defendant,  to  prove  its  corporate 
existence.  Selma  &  T.  R.  R.  v.  Tipton,  5 
Ala.  787. 

The  want  of  plaintiffs  corporate  exist- 
ence and  capacity  to  sue  can  be  taken 
advantage  of  only  by  special  plea.  Ala- 
bama Conference  M.  E.  Church  South  v. 
Price,  42  Ala.  39. 

A  plea  of  nul  tiel  corporation  to  a  com- 
plaint which  describes  plaintiff  as  "The 
St.  Louis  Bagging  and  Rope  Company," 
without  more,  is  irrelevant,  and  may  be 
stricken  out.  Ware  v,  St.  Louis  Bagging 
&  Rope  Co.,  47  Ala.  667. 

In  an  action  by  a  corporation,  a  plea 
that  plaintiff  is  not  a  corporation  author- 
ized to  maintain  the  action  is  a  defense 
to    the    whole    action,    and  devolves    on 
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plaintiff  the  burden  of  proving  its  cor- 
porate existence.  Johnson  v.  Hanover 
Nat.  Bank,  88  Ala.  271,  6  So.  909;  Savage 
z\   Russell   &  Co.,  84  Ala.   103,  4   So.  235. 

The  general  issue  does  not  cast  upon  a 
corporation  the  necessity  of  proving  its 
corporate  charter.  This  was  held  by 
court  after  a  full  examination  of  the  au- 
thorities. Prince  v.  Commercial  Bank,  1 
Ala.  241;  Montgomery  R.  Co.  v.  Hurst,  9 
Ala.   513,   516. 

Verification  and  Time  for  Filing. — An 
unverified  plea  denying  plaintiff's  corpo- 
rate character  will  be  stricken  out,  under 
Acts  1888-89,  p.  57,  providing  that  plain- 
tiff can  not  be  required  to  prove  its  cor- 
porate existence  unless  the  same  is  denied 
by  verified  plea.  F.  S.  &  H.  Rosenberg 
V.  H.  B.  Claflin  Co.,  95  Ala.  249,  10  So.  521. 

The  act  approved  February  26,  1889 
(Acts  1888-89,  p.  57),  provides  that  when 
a  suit  is  brought  by  a  corporation  the 
plaintiff  must  not  be  required  to  prove 
the  existence  of  such  corporation,  unless 
the  same  is  denied  by  sworn  plea,  filed 
within  the  time  allowed  for  filing  pleas 
in  abatement.  Schloss  v,  Montgomery 
Trade  Co.,  87  Ala.  411,  6  So.  360. 

Sufficiency  of  Verification. — See  post, 
"Signature,  Verification  and  Accompany- 
ing Affidavits,"  §  280. 

§  VJ7  (8)  In  Action  against  Corporation. 

When,  in  an  action  against  a  corpora- 
tion, it  appears  by  attorney  and  pleads 
the  general  issue,  such  plea  is  an  admis- 
sion of  defendant's  corporate  character, 
so  that  plaintiff  need  not  prove  it.  South- 
ern Ry.  Co.  V.  Hundley,  44  So.  195,  151 
Ala.  378. 

§   877    (3)   Allegations  as  to  Termination 
or  Forfeiture. 

In  an  action  by  a  corporation,  a  plea  by 
the  defendant  which  sets  up  that  the 
plaintiff  has  forfeited  its  franchise  or 
charter  by  reason  of  nonuser  of  the  same 
for  a  period  of  more  than  five  years,  with- 
out averring  or  showing  that  there  had 
been  a  judicial  dissolution  or  decree  of  for- 
feiture of  plaintiffs  charter,  is  insufficient, 
and  on  proper  motion  can  be  stricken 
from  the  file.  Bloch  v.  O'Connor  Min.  & 
Mfg.  Co.,  29  So.  925,  129  Ala.  528. 

§  978. Defense  of  Ultra  Vires. 

The  question  of  ultra  vires  of  a  corpora- 


tion will  not  be  considered  where  it  is  not 
raised  by  the  pleadings,  and  no  objection 
is  made  to  proof  -of  the  acts  claimed  to  be 
ultra  vires.  National  Guarantee  Loan  & 
Trust  Co.  V,  Yeatman,  25  So.  1003,  121 
Ala.  594. 

Defendant's  want  of  corporate  power 
to  make  the  contract  sued  on  held  suffi- 
ciently pleaded  by  a  mere  allegation  that 
it  was  ultra  vires  the  corporation,  or  ultra 
vires  its  charter.  Marengo  Abstract  Co.  v, 
C.  W.  Hooper  &  Co.,  174  Ala.  497,  56  So. 
580. 

Issues    Joined    on    Insufficient    Plea. — 

Where  issue  is  joined  on  an  insufficient 
plea  of  ultra  vires  by  a  defendant  cor- 
poration, and  the  evidence  sustains  it,  de- 
fendant is  entitled  to  the  benefit  of  the 
plea.  Hobbie  v.  Bank  of  Montgomery, 
107  Ala.  329,  18  So.  131. 

§  879.  Amended  and   Supplemental 

Pleadings. 

Of  Name  of  Corporation. — In  an  action 
begun  against  the  "Singer  Sewing  Ma- 
chine Company,"  a  corporation,  it  is  not 
error  to  permit  plaintiff  to  amend  the 
summons  and  complaint  by  changing  de- 
fendant's name  to  the  "Singer  Manufactur- 
ing Company,''  as  this  is  not  a  change 
of  party,  but  a  correction  of  a  part  of  de- 
fendant's corporate  name.  Singer  Mfg. 
Co.  V,  Grecnlcaf,  100  Ala.  272,  14  So. 
109. 

Where  the  complaint  described  defend- 
ant as  the  "S.,  A.  &  M.  Railroad  Com- 
pany," an  amendment  describing  defend- 
ant as  the  "S.,  A.  &  M.  Railway"  did  not 
involve  an  entire  change  of  the  party  de- 
fendant. Savannah,  A.  &  M.  Ry.  v.  Bu- 
ford,  106  Ala.  303,  17  So.  395. 

An  amendment  of  a  complaint  which 
proposes  to  change  the  name  of  the  sole 
defendant  from  the  "Atlanta  &  West 
Point  Railroad  and  Western  Railway  of 
Alabama,  a  foreign  corporation,"  to  the 
"Western  Railway  of  Alabama  Com- 
pany," a  domestic  corporation,  is  so  rad- 
ical a  departure  that  the  supreme  court 
will  hold  it  a  violation  of  the  rule  that 
there  can  be  no  change  of  the  sole  party 
defendant  by  amendment.  Western  Rail- 
way V,  McCall,  89  Ala.  375,  7  So.  650. 
See  post,  "Issues,  Proof,  and  Variance," 
§   281. 
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§   280.  Signature,    Verification    and 

Accompanying  Affidavits. 

As  to  verification  of  answer  to  dis- 
solve injunction,  see  ante,  "Injunction," 
§  273.  As  to  verification  of  plea  of  nul 
tiel  corporation,  see  ante,  "In  Action  by 
Corporation,"  §  277    (l). 

Necessity  of  Corporate  Seal. — A  notice 
of  a  motion  for  judgment  by  a  corpora- 
tion must  be  given  under  its  corporate 
seal  where  the  charter  so  requires.  A 
party  pursuing  a  summary  remedy  under 
a  statute  must  conform  strictly  to  its 
terms.  Logwood  v.  Planter's,  etc..  Bank, 
Minor  23. 

To  3ustain  judgment  recovered  by  a 
bank  on  motion,  the  record  must  show 
that  the  certificate  of  the  president,  as 
required  by  the  statute,  was  produced, 
and  that  it  was  under  the  seal  of  the  cor- 
poration. Logwood  V.  Planter's,  etc., 
Bank.  Minor  23. 

Necessity  to  Show  Official  Character 
of  Signer. — To  authorize  the  rendition  of 
judgment  by  motion  in  favor  of  the 
Planters  and  Merchants*  Bank  of  Mobile, 
it  is  not  sufficient  to  produce  to  the  court 
the  certificate  of  one  assuming  to  be  the 
president  of  the  bank,  or  a  commissioner 
under  the  act  of  1843,  that  the  debt  is  the 
property  of  the  bank,  but  the  official 
character  of  the  persons  so  assuming  to 
act,  must  be  proved,  and  the  genuine- 
ness of  their  signature.  It  must  appear 
from  the  record  that  such  proof  was 
made  to  the  court,  although  an  issue  in 
fact  be  tried  and  found  for  the  plaintiff. 
Crawford  v.  Planters',  etc..  Bank,  6  Ala. 
289. 

It  is  not  necessary  to  prove  that  the 
certificate  was  made  at  the  time  it  bears 
date;  proof  of  the  genuineness  of  the  sig- 
nature will  be  prima  facie  evidence  of 
the  contents  of  the  certificate.  Crawford 
V.  Planters',  etc..  Bank,  6  Ala.  289. 

Verification. — Corporations  can  not 
make  oaths.  Hence,  whenever  it  becomes 
necessary,  in  judicial  proceedings  by  or 
against  corporations,  for  affidavits  to  be 
made  to  pleadings  or  otherwise,  some 
officer  of  the  corporation,  or  some  agent 
cognizant  of  the  facts,  must  necessarily 
make  the  affidavit.  To  hold  otherwise 
would  greatly  embarrass  corporations  in 
the  conduct  of  litigation.     Griffin  v.  ^tate 


Bank,  17  Ala.  258;  Branch  Bank  v.  Cole- 
man, 20  Ala.  140;  Ex  parte  Heflin,  54  Ala. 
95,  97;  Walker  v.  Hallett,  1  Ala.  379,  387. 
A  plea  of  nul  tiel  corporation  held  suffi- 
cient on  a  former  appeal  can  not  be  vi- 
tiated by  the  subsequent  enactment  of  a 
statute  requiring  such  pleas  to  be  verified. 
Hanover  Nat.  Bank  v.  Johnson,  90  Ala. 
549,  8  So.  42. 

Under  Code  1896,  §  1803,  relieving  cor- 
porations of  the  necessity  of  proving  the 
fact  of  incorporation,  unless  denied  by  a 
verified  plea,  it  was  not  error  that  a  li- 
censed foreign  corporation  introduced  a 
copy  of  its  charter,  signed  by  the  "dep- 
uty secretary"  of  the  domicile  state,  when 
no  such  plea  was  interposed.  Mobile  & 
O.  R.  Co.  V.  Postal  Tel.  Cable  Co.,  24  So. 
408,  120  Ala.  21.  See  ante,  "In  Action  by 
Corporation,"  §  277   (1). 

Where  plaintiff  sued  a  corporation  for 
breach  of  a  contract  of  employment,  and 
defendant  interposed  pleas  challenging 
the  authority  of  the  person  who  executed 
the  contract  sued  on  to  bind  it,  this 
amounted  to  a  denial  of  the  validity  of 
the  contract,  and  if  the  pleas  were  not 
verified  they  were  subject  to  demurrer. 
Mobile,  J.  &  K.  C.  R.  Co.  v.  Hawkins,  51 
So.  37,  163  Ala.  565. 

Section  2682  of  the  Revised  Code,  re- 
lating to  the  admission  of  written  in- 
struments without  proof  of  their  execu- 
tion, where  such  execution  is  not  denied 
by  plea  under  oath,  applies  to  written  in- 
struments, the  foundation  of  the  suit,  pur- 
porting to  be  made  by  a  corporation  de- 
fendant, its  agent  or  attorney,  in  like 
manner  as  it  applies  to  instruments  pur- 
porting to  be  made  by  natural  persons, 
etc.,  and  must  be  received  in  evidence 
without  proof  of  the  execution,  unless 
the  execution  thereof  is  denied  by  plea 
verified  by  affidavit.  Oxford  Iron  Co.  v, 
Spradley,  46  Ala.  98. 

§  281.  Issues,  Proof  and  Variance. 

As  to  variance  between  summons  and 
declaration,  see  ante,  "Use  of  Corporate 
Name,"  §  268.  As  to  burden  of  proof  of 
invalidity  of  corporate  contract,  see  ante, 
"Execution  of  Contracts  and  Breach 
Thereof,"  §  276   (2). 

Corporate  Existence. — The  charter  of 
a  corporation  is  a  private  act,  of  which 
judicial   notice   can   not   be   taken,  and  it 
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has  no  right  to  a  decree  without  proof 
of  its  corporate  capacity,  if  the  issues  re- 
quire such  proof;  this  may  be  proved  by 
parol  evidence,  when  received  without  ob- 
jection, and  where  the  pleas  failed  to  put 
in  issue  either  the  corporate  capacity  of 
the  petitioner,  or  its  capacity  to  take  a 
legacy  bequeathed  it,  by  will;  and  its  cor- 
porate capacity  having  been  proved  by 
parol,  without  objection,  and  the  question 
of  its  capacity  to  take  the  legacy  under 
the  will  was  not  raised  in  the  court  be- 
low, the  defendant  must  be  deemed  to 
have  waived  the  question.  Alabama  Con- 
ference M.  E.  Church  South  v.  Price,  42 
Ala.  39. 

Variance. — Where  the  complaint  in  an 
action  against  a  corporation  claimed  for 
money  loaned,  recovery  could  not  be  had 
upon  proof  that  the  money  was  paid  as 
an  assessment  on  stock.  Stanton  v. 
Baird  Lumber  Co.,  32  So.  299,  132  Ala. 
635. 

Under  Code  Ala.  1886,  §  3405,  providing 
that  appeals  from  justices  shall  be  tried 
de  novo,  and  according  to  equity  and  jus- 
tice, regardless  of  any  defects  in  the  pro- 
ceedings before  the  justice,  though  the 
cause  of  action  in  such  a  case  is  stated 
to  be  for  the  price  of  goods  purchased  by 
the  defendant  in  the  corporate  name  by 
which  it  is  sued,  and  it  appears  that  they 
were  purchased  by  said  corporation  be- 
fore change  of  its  name,  the  variance  is 
not  fatal.  Chewacla  Lime  Works  Dis- 
mukes,  87  Ala.  344,  6  So.  122. 

Same — Corporate  Name. — There  is  no 
material  variance  between  a  complaint  al- 
leging that  plaintiff  was  a  secretary  of 
Free  Masons  incorporated  in  the  name 
of  the  "Most  Worshipful  Grand  Lodge  of 
Ancient  Free  Masons  of  Alabama  and 
its  Masonic  Jurisdiction,"  and  a  charter, 
granted  by  the  "Grand  Lodge  of  the  State 
of  Alabama,"  authorizing  the  persons  to 
whom  it  is  directed  "to  form  themselves 
into  a  regular  lodge  of  Ancient  Free  Ma- 
sons by  the  name  of  Y  Lodge  No.  13." 
Burdine  v.  Grand  Lodge  of  Alabama,  37 
Ala.   478. 

"In  Smith  z\  Tallassee  Branch,  etc., 
Plank-Road  Co.,  30  Ala.  650,  663,  we 
said:  'There  is  a  well-marked  distinction 
between  a  misnomer,  which  incorrectly 
names    a    corporation,    but    correctly    de- 


scribes it,  and  the  statement  in  the 
pleading  of  an  entirely  different  party.'" 
Burdine  r.  Grand  Lodge,  37  Ala.  478, 
483.  See,  also,  McWalker  v.  Branch 
Bank,  3  Ala.  153;  Crawford  r.  Planters', 
etc..  Bank,  4  Ala.  313;  Smith  v.  Branch 
Bank,  5  Ala.  26;  Hancock  r.  Branch 
Bank,  5  Ala.  440;  Snelgrove  v.  Branch 
Bank,  5  Ala.  295;  Crawford  v.  Branch 
Bank,  7  Ala.  383;  Caldwell  v.  Branch 
Bank,  11  Ala.  549;  Davis  v.  Branch  Bank, 
12  Ala.  463.  See  ante,  "Use  of  Corporate 
Name,"  §  268;  "Amended  and  Supple- 
mental Pleadings,"  §  279. 

§  888.  Evidence. 

§  8S2   (1)    Presumptions   and   Burden  of 
Proof. 

A  corporation  is  bound  by  the  same 
implications  and  inferences  which  bind  a 
natural  person.  Bates  r.  Bank,  2  Ala. 
451. 

"Acts  done  by  the  corporation,  which 
presuppose  the  existence  of  other  acts  to 
make  them  legally  operative,  are  pre- 
sumptive proofs  of  the  latter."  Thoring- 
ton  V.  Gould,  59  Ala.  461,  467.  See,  also, 
Alabama  Gold  Life  Ins.  Co.  r.  Central 
Agricultural,  etc.,  Ass'n,  54  Ala.  73;  Boul- 
ware  v.  Davis,  90  Ala.  207,  8  So.  84;  Ar- 
rington  v.  Savannah,  etc.,  R.  Co.,  95  Ala. 
434.   11    So.   7,   8. 

Prima  facie,  the  contracts  of  corpora- 
tions are  valid.  There  is  no  presumption 
of  excess  of  power  attaching  to  them, 
and  the  burden  of  showing  they  should 
be  avoided  is  on  the  impeaching  party. 
Boulware  v.  Davis,  90  Ala.  207,  8  So.  84. 

Prima  facie  no  presumption  of  illegal- 
ity, abuse  or  excess  of  corporate  powers 
attaches  to  corporate  contracts,  and  the 
burden  of  showing  their  invalidity  rests 
on  him  who  assails  them.  Alabama  Gold 
Life  Ins.  Co.  r.  Central  Agricultural,  etc., 
Ass'n,  54  Ala.  73. 

In  an  action  against  a  corporation  for 
breach  of  contract  of  employment,  where 
plaintiff  alleged  a  breach  of  a  written  con- 
tract of  employment,  executed  by  de- 
fendant's officer,  by  which  the  defendant 
employed  him  for  one  year  at  a  cer- 
tain salary,  to  which  defendant  filed 
a  plea  denying  the  execution  of  the 
contract  either  by  itself  or  by  any  one 
authorized  to  bind  it,  the  burden  was  on 
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the  plaintiff  to  show  the  contract  in  writ- 
ing at  least  as  declared  upon.  Mobile, 
etc.,  R.  Co.  V.  Hawkins,  163  Ala.  565,  51 
So.  37. 

Facts  Better  Known  to  Corporation. — 
In  a  suit  against  a  corporation,  founded 
on  a  written  receipt  for  certain  notes 
loaned  to  the  company,  signed  by  its  sec- 
retary and  treasurer,  and  which  states  that 
"the  loan  is  made  on  the  conditions  and 
terms  stated  in  the  resolutions  of  the 
board  of  directors  passed  on"  a  specified 
day,  "and  recorded  on  the  minutes,"  it 
is  for  the  plaintiff  to  make  out  his  case, 
and  plaintiff  can  not  recover  either  un- 
der the  common  money  counts  or  under 
a  special  count  on  the  contract,  without 
proving  the  conditions  and  terms  of  the 
loan,  either  by  the  production  of  the  res- 
olution of  the  board  of  directors  or  by 
other  competent  evidence;  and  the  fact 
that  the  resolutions  are  in  defendant's 
possession  will  make  no  difference.  Ala- 
bama &  T.  R.  Co.  V.  Nabors,  37  Ala.  489. 

Corporate  Exi8tence.^Where  goods  are 
sold  to  a  firm  of  which  defendant  is  a 
partner,  in  a  suit  against  him  individu- 
ally on  an  account  stated,  when  plaintiffs 
show  a  partnership  prima  facie,  the  bur- 
den is  on  defendant  to  show  that  it  is  a 
corporation,  and  not  a  partnership.  Clark 
•  V.  Jones,  87  Ala.  474,  6  So.  362,  cited  in 
note  in  22  L.  R.  A.  277. 

When  the  plea  of  nul  tiel  corporation 
in  proper  form  is  interposed,  in  the  ab- 
sence of  any  regulating  statute  on  the 
subject,  the  burden  is  on  the  plaintiff  cor- 
poration, if  private,  to  prove  its  existence 
either  by  production  of  its  charter  or  ar- 
ticles of  corporation,  or  by  some  express 
or  implied  admission  on  the  part  of  the 
defendant,  or  else  to  show  an  estoppel 
which  precludes  a  denial  of  the  fact.  2 
Mor.  Priv.  Corp.  (2  Ed.),  §§  770,  772, 
774,  776;  Lehman,  etc.,  Co.  v.  Warner,  61 
Ala.  455;  Schloss  v,  Montgomery  Trade 
Co.,  87  Ala.  411,  6  So.  360. 

§  282  (2)  Admissibility. 

When  the  charter  of  a  corporation  in- 
vested it  with  power  to  take  tolls,  and 
provided  also  for  the  appointment  of  a 
commissioner  to  certify  to  the  governor 
when  the  river  on  which  the  tolls  were 
collectible  is  out  of  order,  no  othet  evi- 
dence than  his  certificate  is  admissible, 
3  Ala  Dig— 37 


in  an  action  to  recover  tolls,  to  show 
the  river  is  out  of  repair.  Duke  v, 
Cahawba  Nav.  Co.,  10  Ala.  82. 

When  a  mortgagee  is  described  as  the 
president  of  a  corporation,  both  in  the 
mortgage  and  in  the  secured  note,  and 
it  is  doubtful  from  the  face  of  the  papers 
whether  they  intended  for  his  bene- 
fit in  his  individual  capacity,  or  in  his  of- 
ficial character  as  the  representative  of 
the  corporation,  parol  evidence  is  ad- 
missible, in  equity,  to  remove  the  uncer- 
tainty, and  to  show  that  they  were  in- 
tended for  the  benefit  and  security  of  the 
corporation.  Chambers  v,  Falkner,  65 
Ala.  448. 

In  an  action  against  a  corporation  on 
an  open  account  for  services  rendered  as 
defendant's  superintendent,  it  was  proper 
for  plaintiff  to  show  that  the  withness  D., 
who  was  the  general  manager  of  defend- 
ant company,  and  who  had  knowledge  of 
the  services  rendered  by  plaintiff  and  had 
employed  him,  was  an  expert,  and  the 
extent  of  his  experience  as  to  railrostd 
management.  Mobile,  etc.,  R.  Co.  v. 
Hawkins,  163  Ala.  565,  51  So.  37. 

In  an  action  against  a  corporation  for 
breach  of  a  contract  whereby  plaintiff  was 
to  render  services  for  defendant,  where 
plaintiff  alleged  his  discharge  as  the  breach 
of  the  contract,  a  letter  from  defendant's 
general  manager,  purporting  to  discharge 
him,  was  admissible  in  evidence.  Mobile, 
etc.,  R.  Co.  V.  Hawkins,  163  Ala.  565,  51 
So.  37. 

In  a  suit  against  a  corporation  based 
on  a  contract  for  services,  where  defend- 
ant contended  that  D.,  who  made  the 
contract  with  plaintiff,  had  no  authority 
to  make  it  as  he  had  been  discharged, 
it  was  error  to  refuse  to  allow  defendant's 
president  to  testify  that  the  defendant's 
directors  had  had  frequent  conferences 
as  to  D.'s  conduct  in  connection  with  the 
road,  in  which  they  agreed  that  he  should 
be  removed,  and  that  it  was  with  the 
knowledge  and  indorsement  of  a  majority 
of  the  board  that  he  had  discharged  D., 
prior  to  his  making  the  contract  with 
plaintiff.  Mobile,  etc.,  R.  Co.  v,  Hawkins, 
163  Ala.  665,  51  So.  37. 

A  depot  agent  in  the  employment  of  a 
railroad  company  being  notified  by  the 
superintendent  to  report  for  instructions 


Digitized  by 


Google 


578 


Corporations 


§§  282  (2) -283 


to  the  assistant  superintendent,  and,  on 
so  reporting,  being  informed  that  the 
latter  desired  to  transfer  him  to  another 
station  on  the  road;  the  transfer  being 
made,  and  the  depot  agent  afterwards 
suing  the  railroad  company  for  increased 
compensation,  as  promised  by  the  as- 
sistant superintendent;  held,  that  the 
statements  and  declarations  of  the  assist- 
ant superintendent,  while  negotiating  for 
the  transfer,  and  up  to  the  completion  of 
the  contract,  were  competent  evidence 
against  the  railroad  company.  Alabama, 
etc.,  R.  Co.  V.  Hill,  76  Ala.  303. 

Boc^s  of  Corporation  as  Evidence. — 
The  books  of  a  corporation,  are  evidence 
against  the  corporation,  and  between  the 
members  thereof,  but  not  in  their  favor, 
in  a  suit  brought  against  the  body,  by  a 
stranger.  Tuskaloosa  v.  Wright,  2  Port. 
230. 

A  party  not  having  the  books  of  the 
corporation  in  his  power,  may,  without 
notice  to  produce,  prove  its  transactions 
by  other  evidence.  Gaines  v.  Tomheck- 
bee  Bank,  Minor  50. 

The  books  of  the  corporation  were  not, 
in  themselves,  evidence.  To  make  the 
evidence,  it  must  first  have  been  proved 
that  they  were  regularly  kept,  a  matter 
which  the  defendants  below  could  not 
have  been  presumed  to  know,  or  required 
to  prove.  Gaines  v,  Tombeckbee  Bank, 
Minor  50,  52. 

Entries  in  the  books  of  a  private  cor- 
poration, relative  to  any  property  or  right 
claimed  by  it,  are  inadmissible  as  evi- 
dence to  establish  such  rights  against 
third  persons.  Jones  v.  Trustees  Florence 
Wesleyan  Univ.,  46  Ala.  626. 

When  a  corporation  book  is  proved,  and 
portions  of  it  read  to  the  jury,  it  is  ei'ror 
to  charge  that  portions  not  read  are  also 
evidence.  When  books,  or  voluminous 
documents,  are  proved  before  the  jury, 
the  opposite  party  has  the  right  to  insist 
on  the  necessary  information  to  enable 
him  to  inspect  what  goes  as  evidence. 
Duke  V.  Cahawba  Nav.  Co.,  10  Ala.  82. 

The  competency  as  evidence  of  the 
books  of  a  private  corporation  is  not  de- 
stroyed because  they  had  been  for  some 
time  in  the  possession  of  the  attorneys 
of  the  corporation,  who  brought  them 
into  court  and  delivered  them  to  the  at- 


torneys of  the  opposite  party,  for  use 
as  evidence  in  the  pending  trial,  there  be- 
ing no  suspicion  or  claim  of  fraud  on  their 
part.  McCullough  v.  Talladega  Ins.  Co., 
46  Ala.  376. 

Parties  to  Suit— Right  to  Testify. — 
Ex  members  of  a  town  corporation,  are 
ex  necessitate,  competent  witnesses  in  a 
suit  by  a  stranger,  against  the  body. 
Tuskaloosa  v,  Wright,  2  Port.  230. 

Code,  §  2779,  authorizing  a  party  to 
testify  on  his  own  behalf  unless  the  ad- 
verse party  swears  that  the  proposed 
testimony  is  untrue,  does  not  apply  in 
actions  by  or  against  corporations  ag- 
gregate; they  having  no  capacity  to  take 
an  bath.  Alabama  &  T.  R.  Co.  v.  Oak*. 
37  Ala.  694. 

Code,  §§  2313,  2314,  authorizing  plain- 
tiff to  establish  the  correctness  of  his 
demand  by  his  own  oath  where  the  amount 
in  controversy  does  not  exceed  $300,  and 
defendant  has  been  personally  served  with 
process,  unless  defendant  in  open  court 
denies,  on  oath,  the  truth  of  the  facts 
proposed  to  be  sworn  to  by  plaintiff,  does 
not  apply  to  actions  against  corporations. 
Yonge  V,  Mobile  &  O.  R.  Co.,  31  Ala.  422. 

§  282  (3)  Weight  and  Sufficiency. 

The  answer  of  a  corporation  not  being 
under  oath,  the  same  amount  of  evidence 
is  not  required  to  disprove  its  denials  as 
in  other  cases.  State  Bank  v.  Edwards^ 
20  Ala.  512. 

In  an  action  to  recover  from  a  cor 
poration  money  loaned  with  the  under- 
standing that  it  should  be  refunded  after 
all  its  debts  had  been  paid  off,  the  plain- 
tiff, in  order  to  make  out  a  prima  facie 
case,  was  required  to  show  that  the  cor- 
poration's debts  had  been  paid.  Stanton 
V.  Baird  Lumber  Co.,  32  So.  299,  132  Ala. 
635. 
§  283.  Trial. 

As  to  parties  as  witnesses,  see  ante, 
"Admissibility,"  §  282  (2). 

Questions  of  Jury.— Evidence  consid- 
ered, and  held  sufficient  to  present  a  ques- 
tion for  the  jury  whether  one  committing- 
a  trespass  was,  in  doing  so,  acting  as  the 
agent  of  defendant  corporation.  Union 
Naval  Stores  Co.  v.  Pugh,  47  So.  48,  156- 
Ala.  369. 

Instructions  in  General. — Where  the 
evidence  established  plaintiff's  declaration 
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that  her  intestate  incurred  expenses  un- 
d^r  a  contract  by  which  he  and  another 
agreed  to  organize  defendant  corporation, 
for  the  purpose  of  buying  the  property 
of  other  corporations  to  which  defendant 
had  pleaded  the  general  issue,  payment, 
etc.,  refusal  of  instructions  that,  if  the 
jury  believe  the  evidence,  their  verdict 
should  be  for  plaintiff,  and  if  defendant 
accepted  the  benefit  of  contracts  made  by 
plaintiff's  intestate  and  money  expended 
by  him  it  was  liable  for  the  money,  so 
paid,  if  the  amount  was  reasonable,  was 
error.  Berlin  v,  Sheffield  Coal,  Iron  & 
Steel  Co.,  26  So.  933,  124  Ala.  322. 

An  instruction,  in  an  action  against  a 
railroad  company  for  personal  injuries, 
that  there  is  no  evidence  that  defendant 
was  guilty  of  "corporate  negligence,"  is 
properly  refused,  since  when  the  injured 
person  is  a  third  party,  and  not  an  em- 
ployee of  the  company,  the  negligence  of 
any  agent  is  the  negligence  of  the  com- 
pany. Kansas  Citx,  M.  &  B.  R.  Co.  v, 
Phillips,  98  Ala.  159,  13  So.  65. 

Same — Damage. — In  an  action  against 
a  railroad  company  for  wrongful  death 
of  a  passenger,  an  instruction  that  less 
punishment  should  be  inflicted  on  a  cor- 
poration for  the  negligence  of  its  agents 
than  for  "corporate  negligence"  is  prop- 
erly refused,  since,  where  the  injured  per- 
son is  a  third  party,  and  not  an  employee 
of  the  company,  there  is  no  negligence 
of  a  servant  which  is  not  negligence  of 
the  master.  Kansas  City,  M.  &  B.  R.  Co. 
V.  Sanders,  98  Ala.  293,  13  So.  57. 

Same— Agents. — In  an  action  against  a 
corporation  on  a  contract  made  by  one 
alleged  to  be  its  agent,  charges  which 
submit  to  the  jury  the  construction  of  by- 
laws of  the  company  relating  to  the  ap- 
pointment and  powers  of  agents  are  prop- 
erly refused.  Tennessee  River  Transp. 
Co.  V.  Kavanaugh,  93  Ala.  324,  9  So.  395. 

An  instruction  that  unless  the  evidence 
showed  that  J.  sold  eggs  in  question  to 
plaintiff  as  defendant's  agent,  and  plain- 
tiff either  had  knowledge  of  such  agency, 
independent  of  representations  by  J.  that 
he  was  such  agent,  that  plaintiff  made 
reasonable  inquiry  of  defendant  or  of 
some,  other  person  or  persons  or  source 
from  whom  or  which  it  could  ascertain 
with  reasonable  certainty  that  J.  was  de- 


fendant's agent  and  defendant  then  failed 
to  disclose  to  plaintiff  that  it  was  the 
agent  of  another  corporation  to  sell  such 
eggs,  then  defendant  would  not  be  bound, 
was  properly  refused,  as  involved,  con- 
fused, and  misleading.  Armour  Packing 
Co.  of  Louisiana  v.  Vietch-Young  Produce 
Co.  (Ala.),  39  So.  680. 

In  an  action  for  breach  of  a  contract 
for  the  sale  of  eggs,  alleged  to  have  been 
made  by  J.,  as  defendant's  agent,  a  re- 
quested instruction  that,  if  J.  made  a  con- 
tract with  a  certain  separate  corporation 
to  sell  the  eggs  in  question,  then  J.  was 
the  agent  of  that  company,  and  if  he  sold 
the  eggs  to  plaintiff  he  was  agent  of  such 
company  to  sell  the  eggs,  and  plaintiff 
could  not  recover,  was  objectionable  as 
misleading;  there  being  evidence  that  J. 
was  the  agent  of  the  defendant.  Armour 
Packing  Co.  of  Louisiana  v.  Vietch-Young 
Produce  Co.  (Ala.),  39  So.  680. 

Same — Ratification  of  Acts  of  Agent — 
In  an  action  against  a  defendant  com- 
pany for  services  claimed  to  have  been 
rendered  at  the  instance  of  an  agent,  the 
court  was  requested  to  charge  that  the 
authority  to  manage  and  control  the  af- 
fairs of  defendant  was  committed  by  its 
by-laws  to  the  board  of  directors  and 
that  one  director,  though  acting  in  con- 
junction with  one  or  two  of  its  stock- 
holders, had  no  authority  as  such  to  enter 
into  binding  contracts  or  agreements 
without  authority  of  its  board  of  directors, 
and  that,  if  the  jury  believed  no  such 
authority  was  given  to  agent  named  to 
contract  with  plaintiff,  they  should  find 
for  defendant.  Held  properly  refused,  as 
it  ignored  the  liability  which  would  re- 
sult from  ratification,  and,  besides,  if  one 
of  the  agents  was  authorized  to  contract, 
and  did  so,  as  was  claimed,  it  would  have 
been  as  binding  as  if  made  by  the  three 
named.  Alabama  Security  Co.  v.  Dewy, 
47  So.  55,  156  Ala.  530. 

In  an  action  by  a  corporation  for  the 
recovery  of  a  certain  mare  that  had  been 
traded,  without  the  company's  authority, 
for  another  animal  to  defendant  by  the 
company's  local  agent,  when  the  exchange 
was  known  to  W.,  a  general  supervising 
agent  of  the  company,  who  "had  authority 
to  check  up  and  show  the  condition  of 
the  company's  property  in  the  hands  of 
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local  agents,"  charges  that,  if  the  jury  be- 
lieve the  title  to  the  mare  was  really  in 
the  company  at  the  time  of  the  exchange, 
then  the  company  is  entitled  to  recover, 
even  though  defendant  is  an  innocent 
purchaser,  and  that  if  the  jury  believes 
that  the  corporation  only  leased  the  mare 
to  the  local  agent,  and  that  defendant  ob- 
tained said  mare  from  said  local  agent, 
and  claimed  under  him,  then  the  com- 
pany is  entitled  to  recover,  are  properly 
refused,  in  that  they  exclude  from  the 
jury  all  inquiry  as  to  the  alleged  ratifica- 
tion of  the  exchange  by  plaintiff  through 
its  agent.  Singer  Mfg.  Co.  v.  Belgart,  84 
Ala.  519,  4  So.  400. 

In  an  action  by  a  corporation  for  the 
recovery  of  a  certain  mare  that  had  been 
traded,  without  the  company's  authority, 
for  another  animal  to  defendant  by  the 
company's  local  agent,  when  the  exchange 
was  known  to  W.,  a  general  supervising 
agent  of  the  company,  who  "had  authority 
to  check  up  and  show  the  condition  of  the 
company's  property  in  the  hands  of  local 
agents,"  a  charge  "that  W.  is  not  shown 
to  have  been  an  agent  of  the  company, 
with  power  to  ratify  an  unauthorized  trade 
of  the  horse,"  is  properly  refused,  as  be- 
ing misleading  in  its  tendency,  and  liable 
to  be  considered  by  the  jury  as  an  as- 
sertion of  the  nonexistence  of  W.'s 
agency  for  any  purpose  affecting  the 
question  of  ratification,  as  well  as  a  de- 
nial of  his  authority  to  ratify.  Singer 
Mfg.  Co.  V.  Belgart,  84  Ala.  519,  4  So. 
400. 

§  284.  Judgment  or  Decree. 

As  to  sufficiency  of  petition  to  set 
aside  judgment,  sec  ante,  "Requisites  and 
Sufficiency  of  Pleadings  in  General,"  § 
276   (1). 

Where  in  the  summons,  complaint, 
and  all  other  papers  in  the  cause,  the  cor- 
porate name  of  defendant  was  set  out  in 
full,  't  is  immaterial,  though  irregular, 
that  in  the  caption  of  the  minute  entry  of 
the  judgment  the  clerk  used  the  initials 
only  of  defendant's  name  Lampkin  v. 
Louisville  &  N.  R.  Co.,  106  Ala.  287.  17 
So.  448. 

Judgment  by  Default— Interest  of  Cor- 
poration.— A  judgment  in  favor  of  a  cor- 
poration, taken  by  default  in  summary 
proceedings,  must    show   a   legal   title    in 


the  corporation  to  maintain  the  action, 
and  a  judgment  on  a  note  in  favor  of  a 
bank  can  not  be  supported  by  averment 
that  it  was  payable  to  one  described  as  a 
cashier.  McWalker  v.  Branch  Bank,  3 
Ala.  153. 

Same— Proof  of  Service  on  Officer^ — 
In  an  action  against  a  corporation,  where 
process  is  served  on  one  as  president  of 
the  corporation,  judgment  by  default  can 
not  be  entered,  without  proof  of  its  of- 
ficial character  made  to  the  court  and  en- 
tered of  record.  Wetumpka  &  C.  R.  Co. 
V.  Cole,  6  Ala.  655;  Planters',  etc.,  Bank 
V,  Walker,  Minor  391;  Lyon  v.  Lorant, 
3  Ala.  151. 

Same — Necessity  of  Judgment  to  Show 
Proof  of  Service  on  Officer. — To  author- 
ize a  judgment  by  default  against  a  cor- 
poration, the  record  or  judgment  entry 
should  show  that  the  person  on  whom 
process  was  served  was  such  an  officer  or 
agent  of  defendant  as  by  law  was  author- 
ized to  receive  service  on  its  behalf. 
Southern  Home  Building  &  Loan  Ass'n 
V.  Gillespie,  25  So.  564,  121  Ala.  295;  Ex 
parte  National  Lumber  Mfg.  Co.,  41  So. 
10.  146  Ala.  600;  Norwood  v.  Riddle,  1 
Ala.  195;  Oxanna  Bldg.  Ass'n  v.  Agee,  99 
Ala.  591,  13  So.  280;  Manhattan  Fire  Ins. 
Co.  V,  Fowler  &  Co.,  76  Ala.  372;  Inde- 
pendent Pub.  Co.  V.  American  Press 
Ass'n,  102  Ala.  475,   15  So.  947. 

Under  Code  1907,  §  5303,  providing 
that  in  suits  against  a  corporation  the 
summons  may  be  executed  by  delivery 
to  the  president,  or  other  head  thereof, 
in  order  to  sustain  a  default  judgment 
the  record  must  show  that  the  court  as- 
certained by  proof  that  the  person  served 
was  the  officer  or  agent  of  the  corpora- 
tion. Roman  v,  Morgan,  162  Ala.  133,  50 
So.   273;     Hunt  v,   Ellison,   32   Ala.   173. 

Under  that  section,  where  the  sheriffs 
return  on  the  subpoena  was  to  the  effect 
that  he  served  a  copy  thereof  on  one  P. 
as  president  of  defendant  corporation,  and 
the  decree  recited  that,  "it  being  made 
to  appear  to  the  court  that  a  summons 
requiring  defendant  corporation  to  ap- 
pear, etc.,  was  served  upon  it  by  the  sher- 
iff," the  presumption  was  that  the  court 
had  jurisdiction.  Roman  v.  Morgan,  162 
Ala.  133,  50  So.  273;  Hunt  v,  Ellison,  32 
Ala.  173.  See  ante,  "Requisites  and  Suf- 
ficiency of  Return  of  Service,"  §  270  (4). 
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§  286.  Execution    and     Enforcement     of 
Judgment. 

An  execution  can  not  be  levied  on 
shares  of  stock  of  a  corporation  which 
have  been  pledged  by  the  execution  de- 
fendant, and  transferred  on  the  books  of 
the  company  to  the  pledgee;  and  hence  a 
purchaser  at  sheriffs  sale  under  such  levy 
acquires  no  title  to  the  shares.  Nabring 
V.   Bank  of  Mobile,  58  Ala.  204. 

§  286.  Appeal  and  Error. 

Right  to  Hold  Land— Necessity  of  Ob- 
jection at  Trial. — Where  no  question  is 
raised  in  the  primary  court,  by  plea  or 
otherwise,  as  to  the  right  of  a  corpora- 
tion to  hold  land  or  maintain  an  action 
for  its  recovery,  the  objection  can  not 
be  made  for  the  first  time  in  the  supreme 
court.  Henley  v.  Branch  Bank  at  Mo- 
bile,  16  Ala.  552. 

Sufficiency  of  Bond. — A  corporation 
may  make  a  valid  bond  in  a  judicial  pro- 
ceeding, as  by  making  an  appeal  bond 
recting  that  S.,  "as  superintendent  of"  a 
certain  "railroad  company,"  and  the 
other  persons  whose  names  were  signed 
thereto,  "are  held  and  firmly  bound," 
etc.     Collins  v.  Hammock,  59  Ala.  448. 

§  287.  Costs. 

In  an  action  commenced  by  a  corpora- 
tion, the  failure  to  give  security  for  the 
costs,  as  required  by  the  statute  (Rev. 
Code,  §  28Q4),  is  not  available  on  error, 
unless  objection  was  raised  in  the  court 
below,  and  an  exception  reserved.  Es- 
lava  V,  Ames  Plow  Co.,  47  Ala.  384.  See 
the  title  COSTS. 

VIII.     INSOLVENCY    AND    RECEIV- 
ERS. 

See  post,  "Insolvency  or  Nonpayment 
of   Debts,"  §   324. 

§  288.  What  Constitutes  Corporate  In- 
solvency. 
A  corporation  is  insolvent  when  its 
assets  are  insufficient  for  the  payment  of 
its  debts,  and  it  has  ceased  to  do  business, 
or  has  taken,  or  is  in  the  act  of  taking,  a 
step  v/hich  will  practically  incapacitate  it 
for  conducting  the  corporate  enterprise 
with  reasonable  prospect  of  success,  or  its 
embarrassments  are  such  that  early  sus- 
pension and  failure  must  ensue.  Corey  v, 
Wadsworth,  99  Ala.  68,  11  So.  530,  23  L. 


R.  A.  618,  overruling  Globe  Iron  Roofing 
&  Corrugating  Co.  v.  Thatcher,  87  Ala. 
458,   6  So.  366. 

Meaning  of  "Insolvency."— Acts  1903, 
p.  338,  §  50  (Cede  1907,  §  3512),  authoriz- 
ing a  creditor  or  stockholder  to  apply  for 
an  injunction  and  appointment  of  a  re- 
ceiver, and  the  dissolution  of  a  corpora- 
tion, where  it  shall  become  insolvent  or 
suspend  its  ordinary  business  for  lack  of 
funds,  by  an  "insolvent"  corporation  has 
reference  to  a  corporation  whose  liabil- 
ities exceed  its  assets,  and  not  to  a  cor- 
poration which  is  merely  unable  to  pay 
its  debts  as  they  become  due  in  the  or- 
dinary course  of  business,  but  which  has 
assets  in  excess  of  its  liabilities.  Ala- 
bama Cent.  Ry.  r.  Stokes,  47  So.  336,  157 
Ala.   202. 

§  289.  Conveyances  When  Insolvent  or  in 
Contemplation  of  Insolvency. 

§  289  (1)  In  General. 

In  the  absence  of  any  other  showing 
the  fact  that  a  corporation  conveys  all 
its  property  to  another  corporation,  and 
receives  from  the  latter,  therefor,  mort- 
gage bonds  on  the  property  for  the  price, 
the  transfer  is  not  without  consideration 
and  void.  Ft.  Payne  Bank  v.  Alabama 
Sanitarium,  103  Ala.  358,  15  So.  618. 

An  insolvent  corporation  may  execute 
a  valid  mortgage,  or  trust  assignment  of 
all  its  effects,  to  secure  the  payment  of 
certain  bonds,  to  be  afterwards  issued  for 
the  purpose  of  raising  money  for  the  uses 
of  the  company,  and  the  bona  fide  hold- 
ers of  such  bonds,  who  became  such  be- 
fore other  creditors  acquired  a  lien,  are 
to  be  protected,  and  preferred  to  such 
creditors.  Allen  v.  Montgomery  R.  Co., 
U  Ala.  437;  Mobile,  etc.,  R.  Co.  v,  Tal- 
man,  15  Ala.  472,  495. 

An  assignment  by  a  railroad  corpora- 
tion actually  insolvent  of  all  its  estate, 
for  the  security  of  certain  bonds  to  be 
afterwards  issued  for  the  purpose  of  rais- 
ing money  to  put  a  portion  of  the  road 
in  use,  is  not  void  per  se,  although  it 
provides  that  the  estate  shall  be  retained 
by  the  corporation  until  maturity  of  the 
bonds,  and  then  sold,  in  case  of  default, 
for  the  benefit  of  the  holders  of  tlie 
bonds,  and  afterwards  of  its  creditors 
generally,  who  shall  prove  their  demands, 
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etc.    Allen  i\  Montgomery  R.  Co.,  11  Ala. 
437. 

But  the  deed  is  inoperative  as  a  secii- 
rity,  unless  the  bonds  are  actually  issued 
to  bona  fide  creditors  before  the  lien  of 
other  creditors  attach,  or  the  property 
conveyed  either  by  judgment  or  execu- 
tion, as  the  estate  is  real  or  personal. 
Allen  V,  Montgomery  R.  Co.,  11  Ala.  437. 

§   289  (2)  Transfer  to. or  for   Benefit   of 
Officers  or  Stockholders. 

The  mere  fact  that  a  corporation,  in 
disposing  of  its  property,  dealt  with  per- 
sons who  at  the  same  time  v/ere  charged 
with  the  duty  of  representing  its  inter- 
ests does  no<-  by  itself  render  the  trans- 
action fraudule.-t.  Globe  Iron  Roofing, 
etc.,  Co.  V.  Thatcher,  87  Ala.  458,  6  So. 
366;  O'Conner  Min.,  etc..  Co.  i\  Coosa 
Furnace  Co.,  95  Ala.  614,  10  So.  290,  292. 

The  fact  that  bona  fide  creditors  se- 
cured by  a  mortgage  given  by  an  insol- 
vent corporation  are  stockholders  and 
oflFicers  thereof  does  not  render  it  fraud- 
ulent where  there  are  no  charges  of  bad 
faith  on  their  part,  or  of  notice  on  their 
part  of  the  mala  fides  of  their  grantor. 
Globe  Iron  Roofing  &  Corrugating  Co. 
V.  Thatcher,  87   Ala.  458,  6   So.   366. 

Where  the  stockholders  and  officers  of 
an  insolvent  corporation  convey  all  its 
property  to  another  corporation  in  con- 
sideration of  mortgage  bonds  issued  by 
the  grantee  on  the  property,  and,  with- 
out providing  for  the  debts,  divide  the 
bonds,  pro  rata,  among  themselves,  such 
transfer  is  a  fraud  on  the  creditors  of 
the  grantor,  though  such  creditors  knew 
of  and  acquiesced  in  the  transfer  at  the 
time,  and  such  creditors  may  set  it 
aside,  whether  the  grantee  is  a  stranger 
to  the  grantor,  or  a  new  corporation 
formed  by  the  shareholders  of  the  latter. 
Ft.  Payne  Bank  r.  Alabama  Sanitarium, 
103  Ala.  358,  15  So.  618,  cited  in  note  in 
11   L.  R.  A.,  N.  S.,  1132.- 

A  director  of  an  insolvent  corporation 
paid  its  notes  to  the  amount  of  $6,000, 
which  he  had  guarantied,  and,  to  indem- 
nify him,  the  company  transferred  to  him 
property  exceeding  that  sum  in  value. 
He  testified  that  the  company  owed  him 
$8,000,  in  addition  to  the  $6,000,  and  that 
the  transfer  was  in  payment  of  both  debts, 
but  this  claim  was  not  made  until  other 


creditors  had  brought  suit  to  set  aside 
the  transfer  as  fraudulent,  and  he  was 
unable  to  state  the  amount  of  the  debt 
accurately.  The  company's  books  dis- 
closed no  indebtedness  to  him,  but  showed 
him  indebted  to  the  company.  In  mak- 
ing the  transfer,  the  property  was  esti- 
mated at  less  than  its  real  value,  and 
most  of  it  had  been  purchased  by  the 
company  under  the  direction  of  its  pres- 
ident, who  was  the  transferee's  relative, 
for  the  purpose  of  so  transferring  it. 
Held,  that  the  transfer  was  fraudulent 
as  against  creditors.  Corey  r.  Wads- 
worth.  25  So.  503,  118  Ala.  488.  44  L.  R- 
\.   766. 

To  Director  Assuming  and  Agreeing  to 
Pay  Debts. — Where  an  insolvent  corpora- 
tion transferred  all  its  property  to  one 
of  its  directors,  who  assumed  the  debts 
of  the  corporation,  and  agreed  to  pay 
them  in  18  months,  such  transfer  must  be 
construed  as  intended  to  hinder,  delay, 
and  defraud  creditors,  and,  as  such,  is 
void.  Berney  Nat.  Bank  v.  Guyon,  111 
.\la.  491,  20  So.  520. 

The  directors  of  an  insolvent  corpora- 
tion, being  liable  as  indorsers  upon  cer- 
tain indebtedness  owing  to  a  bank,  trans- 
ferred the  property  and  assets  of  the 
corporation  to  one  of  their  number,  who 
assumed  all  the  debts,  and  agreed  to  pay 
the  same  in  18  months.  The  assignee 
sold  a  portion  of  such  assets  to  E.,  who 
gave  the  bank  a  note  for  the  purchase 
price,  secured  by  mortgage  on  the  prop- 
erty, and  the  amount  of  the  note  was 
credited  upon  the  debt  due  to  the  bank 
by  the  corporation.  Held,  that  the  trans- 
action was  fraudulent  and  void  as  to 
other  creditors.  Berney  Nat.  Bank  v. 
Guyon,  111  Ala.  491,  20  So.  520. 

§  289  (3)  Transfer  to  Another  Corpora- 
tion Having  Same  Officers  or  Stock- 
holders. 

Where  the  property  of  a  corporation 
is  transferred  to  another  corporation 
represented  by  the  same  directors,  the 
fact  of  such  relationship  is  a  circum- 
stance well  calculated  to  arouse  suspi- 
cion, and  calls  for  a  rigid  and  severe 
scrutiny  in  the  examination  of  such  trans- 
action when  it  is  assailed  by  a  creditor. 
When  such  a  relationship  is  shown  to 
exist    between    the    contracting    parties, 
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clearer  and  fuller  proof  must  be  given  of 
a  valuable  and  adequate  consideration, 
and  of  the  good  faith  of  the  parties,  than 
would  be  required  if  the  transferee  .or 
grantee  had  been  a  stranger.  When, 
however,  such  examination  is  made  and 
such  proof  is  forthcoming,  and  the  result 
is  that  no  fraud  or  unfair  dealing  is 
shown,  and  it  appears  that  the  transac- 
tion was  not  vitiated  by  any  infirmity  of 
which  a  creditor  has  the  right  to  com- 
plain, then  the  transiction  must  stand, 
and  it  is  as  valid,  as  against  the  cred- 
itor, as  if  the  corporation  had  dealt  with 
a  stranger,  who  was  not  involved  in  any 
way  with  the  corporate  representatives. 
O'Conner  Min.,  etc.,  Co.  v.  Coosa  Fur- 
nace Co.,  95  Ala.  614,  10  So.  290,  292, 
cited  in  note   in   33   L.   R.  A.   790. 

Necessity  to  Show  Fraud.— Where 
property  has  been  mortgaged,  and  a  part 
of  it  conveyed  absolutely  by  one  cor- 
poration to  two  other  corporations,  the 
boards  of  directors  of  the  three  com- 
panies being  composed  of  the  same  per- 
sons, a  creditor  of  the  first  corporation 
can  not,  regardless  of  their  fairness  or 
unfairness,  set  aside  the  mortgage  and 
conveyance  merely  because  the  corpora- 
tion itself  or  its  stockholders  could  have 
done  so,  but  the  creditor,  to  set  them 
aside,  must  show  that  the  transactions 
were  fraudulent.  O'Conner  Min.  &  Mfg. 
Co.  V,  Coosa  Furnace  Co.,  95  Ala.  614,  10 
So.  290. 

Sufficiency  of  Evidence  Showing  Fraud. 

— A  corporation  mortgaged  a  portion  of 
its  property,  and  conveyed  another  por- 
tion, to  two  other  corporations;  the 
boards  of  directors  of  the  three  corpora- 
tions being  composed  of  the  same  per- 
sons. Held,  in  an  action  by  a  creditor 
of  the  first  corporation  to  set  aside  these 
conveyances,  that  where  the  evidence 
shows  that  the  mortgage  v/as  given  to 
secure  debts  justly  due,  and  that  the  deed 
was  executed  in  bona  fide  and  absolute 
payment  of  a  portion  of  such  debts  in 
property  which  was  not  worth  more  than 
the  true  amount  of  the  debts  paid  thereby, 
the  transactions  can  not  be  considered 
fraudulent,  even  if  the  witnesses  whose 
testimony  is  relied  on  were  persons  in 
control  of  the  several  corporations  en- 
gaged in  the  dealings  in  question.    O'Con- 


ner  Min.  &  Mfg.  Co.  V.  Coosa   Furnace 
Co.,  95  Ala.  614,  10  So.  290. 

Rights  of  Parties  to  Question  Trans- 
action.— Dealings  between  corporations, 
represented  by  the  same  person  as  di- 
rectors, may  be  accepted  as  binding  by 
each  corporation,  and  the  stockholders 
thereof.  The  general  rule  is  that  su:h 
dealings  are  not  absolutely  void,  but  are 
voidable,  at  the  election  of  the  respec- 
tive corporations  or  of  the  stockholders 
thereof.  They  become  binding  if  ac- 
quiesced in  by  the  corporations  and  their 
stockholders.  O'Conner  Min.,  etc.,  Co.  v, 
Coosa  Furnace  Co.,  95  Ala.  614,  10  So. 
290,   293. 

Liability  of  Transferee. — If  a  corpora- 
tion, without  providing  for  its  creditors, 
should  transfer  its  property  to  s^nother 
corporation,  unless  the  latter  is  a  pur- 
chaser for  value;  the  corporation  receiv- 
ing the  transfer  would,  in  that  case,  be 
liable  to  the  unpaid  creditors,  to  the  ex-  • 
tent  of  the  property  received  without 
value.  Ft.  Payne  Bank  v.  Alabama  San- 
itarium, 103  Ala.  358,  15  So.  618,  621. 

It  would  be  immaterial  whether  the 
corporation  receiving  the  property  was  a 
stranger  to  the  transferring  company,  or 
a  new  corporation  formed  by  the  share- 
holders of  the  transferring  company  to 
supersede  the  latter  in  business,  or  a 
corporation  formed  as  the  result  of  a 
consolidation.  In  either  event,  the  un- 
paid creditors  would  be  entitled  to  set 
aside  the  transfer,  so  far  it  was  a  fraud 
on  their  rights.  Ft.  Payne  Bank  v,  Ala- 
bama Sanitarium,  103  Ala.  358,  15  So.  618, 
621. 

§  890.  Preferences  to  Creditors  Generally. 
§  290  (1)  In  General. 

Insolvency  of  a  corporation  does  not 
take  away  its  capacity  to  prefer  either  its 
old  creditors  or  to  give  a  valid  security 
to  new  ones.  Allen  v.  Montgomery  R. 
Co.,   11   Ala.   437,   454. 

Where  a  creditor  of  an  insolvent  cor- 
poration is  also,  in  a  less  amount,  its 
debtor,  the  corporation  can  prefer  him 
over  its  other  creditors  only  to  the  ex- 
tent of  the  balance  due.  Corey  v.  Wads- 
worth,  25  So.  503,  118  Ala.  488,  44  L. 
R.  A.  766. 
§  890  (2)  Trust-Fund  Doctrine. 

Code    1907,   §   3509,   providing  that   the 


Digitized  by 


Google 


584 


Corporations 


§290  (2) 


assets  of  an  insolvent  corporation  are 
a  trust  fund  for  its  creditors,  etc.,  adopts 
the  trust-fund  doctrine  that  the  assets  of 
an  insolvent  corporation  are  a  trust  fund 
for  the  equal  benefit  of  all  creditors,  but 
it  applies  only  to  corporations  after  in- 
solvency, and  does  not  hamper  solvent 
corporations  in  conveying  or  mortgaging 
their  property.  City  Bank  &  Trust  Co. 
V,  Leonard,  53  So.  71,  168  Ala.  404. 

It  is  true,  that  the  capital  stock  of  a 
corporation  is  pledged  for  the  payment 
of  its  debts;  that  is,  it  is  regarded  as  a 
trust  fund,  upon  the  faith  of  which  the 
company  obtains  credit,  and  may  be  sub- 
jected in  a  proper  case  in  a  court  of 
equity,  where  the  rights  of  all  the  cred- 
itors will  be  protected,  who  choose  to 
come  in  and  participate  in  the  litigation. 
Mobile,  etc.,  R.  Co.  v,  Talnran,  15  Ala. 
472,  491. 

In  a  court  of  equity  only,  was  the  cap- 
ital of  the  corporation  treated  as  a  trust 
fund,  and  subjected  to  the  payment  of 
corporate  debts.  If  the  fund  could  be 
reached  at  law,  by  legal  process  against 
the  corporation,  the  remedy  at  law  was 
adequate,  and  equity  would  not  interfere. 
Then,  legal  priorities,  dependent  on  legal 
remedies,  ; would  prevail.  One  creditor 
might  obtain  a  preference  in  payment 
over  another.  When,  however,  a  resort 
to  equity  became  necessary,  as  the  court 
proceeded  upon  the  ground  of  a  trust, 
attaching  /to  all  corporate  debts  alike, 
equality  was  equity,  and  no  legal  dili- 
gence would  entitle  one  creditor  to  prior- 
ity over  another.  Smith  v.  Huckabee,  53 
Ala.   191,  195. 

That  the  property  of  an  insolvent  cor- 
poration is  a  trust  fund  for  the  benefit 
of  its  creditors  is  true  only  in  the  sense 
that,  after  a  court  of  equity  has  duly  ac- 
quired, by  virtue  of  some  independent 
general  equitable  principle,  jurisdiction  to 
administer  corporate  assets,  it  will  ad- 
minister them  for  the  benefit  of  all  cred- 
itors equally.  O'Bear  Jewelry  Co.  v. 
Volfer.  106  Ala.  205,  17  So.  525,  28  L.  R. 
A.  707,  cited  in  note  in  69  L.  R.  A.  136. 

"The  property  of  a  corporation  is 
doubtless  a  trust  fund  for  the  payment  of 
its  debts  in  the  sense,  that  when  the  cor- 
poration is  lawfully  dissolved,  and  all  its 
business  wound  up,  or  when  it  is  insolvent, 
all  its  creditors  are  entitled  in  equity  to 
have  their  debts  paid  out  of  the  corporate 


property,  before  any  distribution  thereof 
among  the  stockholders.  ♦  *  *  That  doc- 
trine only  means  that  the  property  must 
fir^t  be  appropriated  to  the  payment  of 
the  debts  of  the  company,  before  any  por- 
tion of  it  can  be  distributed  to  the  stock- 
holder." Only  to  this  extent  does  the 
trust  fund  theory  apply,  just  as  it  would 
to  an  individual,  tmder  like  circumstances, 
O'Bear  Jewelry  Co.  v,  Volfer,  106  Ala, 
205,  17  So.  525.  28  L.  R.  A.  707;  Corey  v. 
Wadsworth,  118  Ala.  488,  25  So.  503,  44 
L.  R.  A.  766;  Henderson  v.  Hall,  134  Ala. 
455,  32  So.  840,  63  L.  R.  A.  673;  Vaughn 
V.  Alabama  Nat.  Bank,  143  Ala.  572,  42 
So.  64,  65. 

Stock  Subscriptions  and  Debts  Due  on 
Capital  Stock.— "If  the  capital  stock  of  a 
corporation  is  a  trust  fund,  subscriptions 
to  the  stock,  debts  due  the  fund,  have  a 
trust  character  impressed  upon  them  also, 
and  courts  of  equity,  whether  there  be  a 
remedy  at  law  or  not,  may,  under  their 
general  jurisdiction  to  administer  trust 
estates,  enforce  the  payment  of  such 
debts  to  the  cestui  que  trust,  the  creditors 
of  the  corporation.  This  doctrine,  con- 
sidered in  and  of  itself,  has  in  times  past 
received  the  recognition  of  this  court  in 
dicta  at  least,  and,  as  part  of  the  broader 
proposition  that  the  property  of  a  corpo- 
ration under  certain  conditions  constitutes 
a  trust  fund  for  its  creditors,  it  was  at 
one  time  supported  1>y  express  decisions 
of  this  court.  It  is  the  established  doc- 
trine now  in  many  jurisdictions;  but  not 
so  with  us.  To  the  contrary,  the  proposi- 
tion as  a  whole,  and  in  every  part,  has 
been  repudiated  by  this  court,  and  it  has 
been  directly  ruled,  adjudged,  and  set- 
tled that  the  assets  of  a  corporation — and 
its  capital  and  subscriptions  due  to  its 
capital  are  in  part  it  assets — under  no  cir- 
cumstances constitute  a  trust  fund  for  its 
creditors,  but  that,  so  far  as  creditors  are 
concerned,  all  its  property,  including  its 
choses  in  action  of  all  kinds,  is  held  and 
owned  by  it  just  as  property — choses  in 
action  or  what  not — is  held  and  owned 
by  an  individual  debtor,  subject  to  no 
trust  resting  on  the  artificial  character 
of  the  debtor  entity.  O'Bear  Jewelry  Ca 
V.  Volfer,  106  Ala.  205,  17  So.  625,  28  L. 
R.  A.  707;  Corey  v,  Wadsworth,  118  Ala. 
488,  25  So.  503,  44  L.  R.  A.  766."  Hen- 
derson  v.  Hall,  134  Ala.  455,  32  So.  840, 
851. 
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As  to  ri$;ht  to  invoke  equity  jurisdic- 
tion, see  post,  "Right  to  Equitable  Rem- 
edy of  Trust  Fund,"  §  292   (l). 

Rule  under  Statute.— "Section  3509. 
Marshaling  Assets  of  Insolvent  Corpora- 
tions. The  assets  of  insolvent  corpora- 
tions constitute  a  trust  fund  for  the 
payment  of  the  creditors  of  such  corpora- 
tions, which  may  be  marshaled  and  ad- 
ministered in  courts  of  equity  in  this 
state.'*  The  statute  was  only  intended  to 
settle  what  had  theretofore  been  a  dis- 
puted question  as  to  the  common  law  of 
this  state  upon  that  subject.  The  ques- 
tion was,  however,  settled  in  the  case  of 
O'Bear  Jewelry  Co.  v,  Volfcr,  106  Ala. 
205,  17  So.  525,  28  L.  R.  A.  707,  and  set- 
tled to  the  effect  that  the  assets  of  an 
insolvent  corporation  were  not  a  trust 
fund;  but  it  was  intimated  in  that  opin- 
ion that  the  converse  should  be  the  law, 
though  the  legislature  only  could  so  make 
it.  And  the  statute  was  probably  enacted 
upon  the  faith  and  strength  of  that  de- 
cision, and  to  accomplish  the  ends  and 
for  the  purposes  sought  in  that  suit,  which 
could  not  be  attained  for  the  lack  of  such 
statute.  City  Bank,  etc.,  Co.  v.  Leonard, 
168  Ala.   404,  53  So.  71,  73. 

"The  language  of  the  statute  (Code 
1907,  §  3509)  is  almost  identical  with  that 
used  by  this  and  other  courts,  when  an- 
nouncing and  defining  this  'American 
trust  fund  doctrine.*  This  being  true,  we 
are  constrained  to  hold  that  the  intention 
of  the  legislature,  in  the  passage  of  this 
statute,  was  to  restore  the  law  in  this 
state  as  it  was  before  the  decision  in  the 
O'Bear  Jewelry  Company  Case.**  [106 
Ala.  205,  17  So.  6?>5.]  City  Bank,  etc., 
Co.  V,  Leonard,  168  Ala.  404,  53  So.  71,  74. 

McClellan,  J.,  dissenting  from  this  trust 
fund  doctrine,  and  in  0*Bear  Jewelry  Co. 
V.  Volfer,  106  Ala.  205,  17  So.  625,  28  L. 
R.  A.  707,  wrote  what  he  says  was  intended 
as  a  dissenting  opinion  on  this  subject; 
but  it  was  adopted  by  the  court  and  ex- 
pressly overruled  the  earlier  cases  in 
point.  City  Bank,  etc.,  Co.  v,  Leonard, 
168  Ala.  404,  53  So.  71,  74.  See  post,  "Ju- 
risdiction,"  §  297. 

§  291.  Preferences  to  OfiBcers  or  Stock- 
holders. 

§  291  (1)  Right  to  Secure  or  Prefer  in 
General. 

An  insolvent  corporation  may   transfer 


its  property  in  payment  of  bona  fide 
debts  due  its  officers,  though  thereby  pre- 
ferring such  claims  to  those  of  other  cred- 
itors. Anderson  v,  Bullock  County  Bank, 
25  So.  523,  122  Ala.  275. 

An  insolvent  corporation,  like  an  insol- 
vent individual,  can  make  a  valid  transfer 
of  its  assets  to  one  of  its  directors  in 
payment  of  a  bona  fide  debt  due  trom  the 
corporation,  thereby  preferring  such  di- 
rector to  other  creditors  in  payment  of  its 
corporate  debt.  Wilson  v,  Stevens,  29 
So.  678,  129  Ala.  630. 

"Nearly  all  of  the  adjudged  cases  which 
hold  that  an  insolvent  and  failing  corpo- 
ration can  not  convey  property  to  its  of- 
ficers and  directors  in  payment  of  their 
debts,  in  preference  to  the  debts  of 
stranger  creditors,  rest  their  conclusions 
entirely  upon  the  ground  that  the  assets 
of  such  corporation  constitute  a  trust 
fund  in  the  hands  of  its  officers  and  man- 
agers as  trustees  for  the  payment  of  its 
debts,  and  that  such  trustees  can  not  pay 
themselves  in  preference  to  other  cred- 
itors. We  content  ourselves  upon  this 
point  by  saying  that  this  'trust  fund  doc- 
trine' has  been  utterly  repudiated  in  this 
state  in  a  thoroughly  considered  case,  and 
by  an  opinion  prepared  with  considerable 
care  and  research,  in  which  all  the  judges 
of  this  court  concurred.  O'Bear  Jewelry 
Co.  V.  Volfer,  106  Ala.  205,  17  So.  525,  28 
L.  R.  A.  707."  Corey  v.  Wadsworth,  118 
Ala.   488,   25   So.   503,   506. 

The  case  of  Corey  v.  Wadsworth,  99 
Ala.  68,  11  So.  350,  was  directly,  and  the 
cases  of  Gibson  v,  Trowbridge  Furniture 
Co.,  96  Ala.  357,  11  So.  365,  .ind  Good- 
year Rubber  Co.  v.  Scott  Co.,  96  Ala.  439, 
11  So.  370,  were,  in  effect,  overruled  by 
the  subsequent  case  of  O'Bear  Jewelry  Co. 
V,  Volfer,  106  Ala.  205,  17  So.  .^25,  which 
has  been  several  times  reaffirmed  by  the 
supreme  court.  Barrett  v,  Pollak  Co.,  108 
Ala.  390,  18  So.  615;  Pollak  Co.  v.  Musco- 
gee Mfg.  Co.,  108  Ala.  467,  18  So.  611. 
The  latter  case  of  Mary  Lee,  etc.,  R.  Co. 
V,  Knox,  110  Ala.  632,  19  So.  67,  is  irrec- 
oncilable with  the  three  cases  lasi  above 
named,  and  with  the  foregoing  opinion  in 
the  case  at  bar.  On  the  point  under  con- 
sideration, it  must  be  overruled.  Corey  v, 
Wadsworth,  118  Ala.  488,  25  So.  503,  517, 
cited  in  note  in  22  L.  R.  A.  807,  808.  69  L. 
R.  A.  136. 
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A  director  who  has  taken  the  property 
of  an  insolvent  firm  in  payment  of  an  in- 
debtedness, and  who  afterwards  transfers 
the  property  to  a  corporation  of  which 
he  is  a  member,  in  exchange  for  stock, 
has  no  valid  claim  against  the  assets  of 
the  corporation  upon  its  becoming  in- 
solvent, until  after  payment  of  all  other 
debts.  Gibson  v,  Trowbridge  Furniture 
Co.,  96  Ala.  357,  11  So.  365,  affirming  93 
Ala.  579,  9  So.  370.  But  see  Corey  v. 
Wadsworth,  118  Ala.  488,  25  So.  503, 
cited  in  note  in  22  L.  R.  A.  807. 

Effect  of  Supervening  Insolvency. — If 
valid  liens  have  been  created  in  favor  of 
directors  or  stockholders,  supervening. in- 
solvency can  not  destroy  or  impair  them. 
Corey  v.  Wadsworth,  99  Ala.  68,  11  So. 
350,  351. 

§  291  (8)  Vote  or  Resolution  Autkoriiing 
Preference. 
A  transfer  of  property  by  an  insolvent 
corporation  to  one  of  its  officers  in  pay- 
ment of  a  bona  fide  debt  is  valid;  and 
this,  though  the  officer  so  preferred  par- 
ticipated in  and  controlled  the  directors* 
meeting  at  which  the  transfer  was  au- 
thorized. Corey  v.  Wadsworth,  25  So. 
503,  118  Ala.  488,  44  L.  R.  A.  766. 

§  291  (3)    Preference  of  Debt  for  Which 
Officer  or  Stockholder  Is  Surety. 

A  transfer  by  a  manager  and  officer  of 
an  insolvent  corporation,  without  au- 
thority of  the  board  of  directors,  of  all  its 
property  in  consideration  of  a  debt  of 
the  corporation  f?r  which  he  is  liable  as 
indorser,  joint  maker,  or  guarantor  of  a 
note  given  therefor,  is  void  as  to  cred- 
itors, being  in  effect  a  preference  of  him- 
self; and  the  properly  should  be  treated 
as  if  held  in  trust  for  the  creditors.  Good- 
year Rubber  Co.  v.  Scott  Co.,  96  Ala.  439, 
11  So.  370.  But  see  Corey  v.  Wadsworth, 
118  Ala.  48R,  25  So.  503,  cited  in  note  in 
22  L.  R.  A.  807,  69  L.  R.  A.  136. 

§  292.  Remedies  of  Creditors  in  GeneraL 

§  292  (1)    Right  to  Equitable  Remedy  of 
Trust  Fund. 

The  property  of  an  insolvent  corpora- 
tion is  not  a  trust  fund  in  the  hands  of 
the  coi-poration,  for  its  creditors,  so  as 
to  give  equity  jurisdiction  to  administer 
it  as  a  trust  estate.  Barrett  v,  Pollak  Co., 
108  Ala.  390,  18  So.  615. 


The  property  of  an  insolvent  corpora- 
tion is  not  a  trust  estate  in  the  hands  of 
the  corporation  for  its  creditors,  in  the 
sense  thai  insolvency  alone  will  place  it 
beyond  the  disposition  of  the  corporation, 
or  give  equity  jurisdiction  lo  administer  it 
as  a  trust  estate,  any  moie  than  in  the 
case  of  an  insolvent  individual.  O'Bear 
Jewelry  Co.  v,  Volfcr,  106  Ala.  205.  17 
So.  525,  28  L.  R.  A.  707,  overruling  Corey 
V.  Wadsworth,  99  Ala.  68,  11  So.  350,  23 
I..  R.  A.  618;  Goodyear  Rubber  Co.  v. 
Scott  Co.,  96  Ala.  439,  11  So. 
370;  Gibson  v.  Trowbridge  Furniture  Co., 
96  Ala.  357,  11  So.  365;  Goodwin  v.  Mc- 
Gehee,  15  Ala.  232,  cited  in  note  in  69  I,. 
R.  A.  134,  136.  See  ante,  "Trust-Fund 
Doctrine,"  §  290  (2);  post,  "Jurisdiction," 
§  297. 

While  a  private  corporation  is  a  trustee 
of  its  capital  and  effects  for  the  payment 
of  its  creditors,  and  afterwards  for  the 
benefit  of  its  stockholders,  yet,  during  its 
life  and  operation,  its  general  creditors 
have  no  specific  lien  entitling  them  to  sue 
in  a  court  of  equity,  although  its  property 
may  be  subjected  to  the  payment  of  its 
debts  by  actions  at  law.  Montgomery  & 
W.  P.  R.  Co.  r.  Branch,  59  Ala.  139. 

Where  the  capital,  property,  and  effects 
of  a  corporation  are  distributed  among  its 
stockholders,  or  transferred  to  others  who 
are  not  bona  fide  purchasers,  or  where 
the  corporation  is  dissolved,  or  becomes 
so  disorganized  that  it  can  not  be  made 
answerable  in  a  suit  at  law  to  its  creditors, 
a  court  of  equity  may  apply  its  property 
and  effects  to  the  payment  of  its  creditors. 
Montgomery  &  W.  P.  R.  Co.  v.  Branch,  59 
Ala.  139,  cited  in  note  in  69  L.  R.  A.  140. 

§  292  (2)  As  to  Fraudulent  or  Preferential 
Transfers. 

Money  paid  and  bonds  transferred  by  a 
debtor  corporation  for  shares  of  its  own 
stock  is  property  fraudulently  transferred, 
which  may  be  reached  and  subjected  by 
a  creditor  of  a  corporation  on  a  bill  in 
chancery.  Hall  &  Farley  v,  Alabama 
Terminal  &  Improvement  Co.,  39  So.  285, 
143  Ala.  464,  2  L.  R.  A.,  N.  S.,  130. 

Sufficiency  of  Bill  to  Sustain  Action. — 
On  a  bill  by  the  creditors  of  a  corporation 
to  set  aside  a  deed  of  trust,  under  which 
the  effects  of  the  corporation  were  sold, 
the  circumstance  that  the  purchasers  of 
such  effects  have  surrendered  them  to  an- 
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Other  corporation,  created  with  the  same 
or  similar  powers,  does  not,  of  itself  make 
Out  a  charge  that  the  property  was  pur- 
chased for  that  or  for  the  old  corporation. 
Allen  V,  Montgomery  R.  Co.,  11  Ala.  437. 

If  the  trustee  in  the  deed  of  trust,  and 
the  defendant  corporation,  and  the  stock- 
holders and  directors,  with  the  knowledge 
and  assistance  of  the  bondholders,  fraudu- 
lently combined  and  colluded  together  to 
hinder,  delay,  and  defraud  the  creditors 
of  the  defendant  corporation,  and  to  carry 
out  this  fraudulent  purpose  procured  cer- 
tificates to  be  fraudulently  issuetl,  and 
fraudulently  procured  ihe  execution  of  a 
deed  of  further  assignment,  and  that  the 
bonds  secured  by  the  trust  were  without 
consideration,  and  issued  in  violation  of 
law,  of  which  the  holders  had  notice,  and 
a  decree  of  foreclosure  of  the  deed  of  trust 
was  procured  in  the  United  States  court 
for  the  same  fraudulent  purpose  and  in- 
tent, which  facts  seem  to  be  substantially 
averred  in  a  bill,  and  which,  on  de- 
murrer must  be  regarded  as  true,  the  com- 
plainants, as  creditors,  are  entitled  to  re- 
lief in  some  court.  Gay  v,  Brierficld  Coal, 
etc.,  Co.,  'K^  Ala.  303,  11  So.  353,  359,  cited 
in  note  in  16  L.  R.  A.  603. 

Sufficiency  of  Evidence  to  Support  Bill. 
— In  an  action  against  two  corporations, 
stockholders,  etc.,  to  set  aside  an  alleged 
fraudulent  conveyance  made  by  one  to 
the  other,  where  the  bill  is  suflicient,  and 
there  is  a  prayer  for  general  relief,  and 
decrees  pro  confesso  are  entered  agains.t 
several  stockholders  of  the  grantor  cor- 
poration, it  is  error  to  dismiss  the  bill,  as 
to  them,  oil  final  hearing,  though  the  evi- 
dence is  insufficient  to  support  the  bill, 
as  to  the  ans^vering  respondents.  Ft. 
Payne  Bank  v.  Alabama  Sanitarium,  103 
Ala.  358,  15   So.  618. 

Burden  of  Proof. — -If  the  corporation 
was  controlled  by  the  same  persons  as  the 
company  executing  an  alleged  fraudulent 
conveyance, .  or  if  the  real  parties  in  in- 
terest ill  both  companies  were  substan- 
tially the  same,  the  burden  of  showing 
that  the  trrinsfer  was  made  in  good  faith, 
for  value,  would  fall  on  those  asserting 
its  validity  against  unpaid  creditors.  Ft. 
Payne  Bank  v,  Alabama  Sanitarium,  103 
Ala.  358,  15  So.  618,  622. 
§  293.  Creditors'  Suits. 
§  293  (1)  Right  to  Remedy. 

Effect  of    Prior     Suit— A     suit     com- 


menced by  absconding  officers  of  a  cor- 
poration for  dissolution,  in  which  a  re- 
ceiver is  improvidently  appointed,  being 
fraudulent  and  collusive,  and  no  adminis- 
tration decree  being  rendered  thereon, 
will  have  no  bearing  in  a  subsequent  cred- 
itors' suit,  but  such  nominal  receiver  will 
be  considered  a  custodian  introduced  by 
the  corporation.  Taber  v.  Royal  Ins.  Co., 
26  So.  252,  124  Ala.  081. 

The  fact  that,  subsequent  to  the  ap- 
pointment of  a  receiver  for  a  corporation, 
a  creditor  filed  his  bill  against  the  cor- 
poration and  the  receiver  to  establish  a 
lien  on  the  property  of  the  corporation 
for  the  amount  of  his  claim,  which  was  for 
building  materials  furnished  the  corpora- 
tion, which  was  dismissed,  does  not  es- 
top him  from  bringing  the  creditor's  suit, 
and  attacking  the  validity  of  the  receiver- 
ship. The  Coliseum  v.  Interstate  Lum- 
ber Co.,  26  So.  122,  123  Ala.  512. 

A  creditor  of  a  corporation  may  main- 
tain a  creditor's  suit  against  it  to  subject 
its  property  to  the  payment  of  his  claim, 
though  a  receiver  has  already  been  ap- 
pointed for  the  corporation,  and  creditors 
have  been  restrained  from  interfering 
with  the  receiver,  where  the  receiver  was 
appointed  on  a  bill  filed  by  a  creditor  and 
stockholder,  to  which  he  was  not  a  party, 
at  the  instigation  and  with  the  connivance 
of  the  officers  and  other  stockholders  of 
the  corporation,  and  to  hinder,  delay,  and 
defraud  creditors.  The  Coliseum  v.  In- 
terstate Lumber  Co.,  26  So.  122,  123  Ala. 
512;  Alabama  Nat.  Bank  v,  Mary  Lee,  etc., 
Co.,  108  Ala.  288,  19  So.  404;  Alabama 
Iron,  etc.,  Co.  v.  McKeever,  112  Ala.  134, 
20  So.  84. 

§  293  (2)  Conditions  Precedent. 

Necessity  to  Request  Corporation  to 
Sue. — A  bond  creditor  of  a  corporation, 
to  bring  an  action  against  the  corporation 
and  another  for  the  annulment  of  certain 
mortgage  bonds  of  the  corporation  held 
by  such  other,  and  for  the  ascertainment 
of  the  amount  of  the  outstanding  valid 
mortgage  bonds  and  the  amount  of  in- 
debtedness of  the  corporation  to  general 
creditors,  and  for  the  sale  of  the  corporate 
property  for  the  payment  thereof,  need 
not  first  request  the  corporation  to  in- 
stitute such  proceedings.  Keystone  Nat. 
Bank  v.  Palos  Coal,  etc.,  Co.,  150  Ala.  245, 
43  So.  570. 
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§  d93  (8)  Persons  EntiUed. 

A  bill  may  be  maintained  by  a  single 
judgment  creditor  of  an  insolvent  cor- 
poration, with  a  return  o'f  execution,  "No 
property  found/'  to  reach,  for  his  own 
benefit,  equitable  assets  of  the  corporation. 
Hall  V.  Henderson,  21  So.  1020,  114  Ala. 
601. 

Several  separate  creditors,  although 
their  claims  have  not  been  reduced  to 
judgment,  may  maintain  a  bill  in  equity 
to  subject  to  their  demands  the  property 
of  a  corporation  alleged  to  have  been  dis- 
posed of  fraudulently.  Gibson  v,  Trow- 
bridge Furniture  Co..  93  Ala.  579,  9  So. 
370,  following  Tower  Mfg.  Co.  v.  Thomp- 
son, 90  Ala.  129,  7  So.  530. 

§  293  (4)  Jurisdiction. 
In  Equity — Remedy  at  Law  Inadequate. 

— 'While  a  creditor's  suit  may  be  main- 
tained in  equity  only  when  the  creditor's 
legal  remedies  are  inadequate  in  absence 
of  statute,  the  legal  remedy  was  inade- 
quate, where  the  corporation  had  been  in 
effect  dissolved.  Drennen  v,  Jenkins 
(Ala.),  60  So.  856. 

A  creditors'  bill,  filed  by  the  creditors 
of  a  company  to  recover  goods  alleged  to 
have  been  fraudulently  conveyed  by  the 
company,  will  not  be  dismissed  on  the 
ground  that  there  is  a  remedy  at  law,  al- 
though the  bill  alleged  that  the  ones  to 
whom  the  goods  were  sold  were  the  real 
stockholders  in  the  company,  and  already 
the  owners  of  the  goods.  Birmingham 
Shoe  Co.  V.  Torrey,  25  So.  763,  121 
Ala.  89. 

Between  State  and  Federal  Courts. — 
The  mere  fact  that  a  suit  to  foreclose  a 
mortgage  given  by  a  corporation  in  trust 
to  secure  bonds  issued  without  consid- 
eration to  its  stockholders  has  been  com- 
menced in  a  federal  court,  and  a  fore- 
closure and  sale  decreed,  but  not  yet  ex- 
ecuted, does  not  prevent  a  state  court  of 
competent  jurisdiction  entertaining  a  suit 
by  simple  contract  creditors  of  the  cor- 
poration, who  were  neither  parties  nor 
privies  to  the  foreclosure  suit,  for  relief 
from  the  fraud  of  the  corporation  and 
stockholders,  though  in  granting  relief  the 
state  court  must  not  disturb  the  posses- 
sion of  the  property  in  the  hands  of  the 
federal  court,  or  conflict  with  its  decree. 
Gay  v.  Brierfield  Coal,  etc.,  Co.,  93  Ala. 
303,  11  So.  353. 


§  898  (5)  Rights  Acquired  by  Suit 

Complainant,  in  a  suit  in  the  nature  of 
a  creditors'  suit  for  the  administration  of 
assets  owned  by  and  remaining  with  an 
insolvent  corporation,  brought  in  behalf 
of  all  creditors  who  may  avail  themselves 
thereof,  is  not  entitled  to  a  preference  be- 
cause of  his  bringing  the  suit  Moore  v. 
Parker  Drug  Co.,  33  So.  439,  135  Ala.  287. 

In  a  suit  to  prcsej-ve  and  apply  to  its 
debts  the  general  property  of  a  failing 
corporation,  the  one  bringing  the  bill  is 
not  entitled  to  preference  in  the  fund  aris- 
ing frOm  the  property  simply  because  he 
has  a  lien  on  some  of  the  articles,  he  not 
having  procured  orders  and  proceedings 
to  ascertain  and  keep  separate  such  ar- 
ticles and  their  proceeds.  Moore  v.  Par- 
ker Drug  Co.,  33  So.  439,  135  Ala.  287. 

§  293  (6)  Parties. 

Directors  and  ofiBcers  of  a  corporation 
are  not  proper  parties  defendant  to  a  cred- 
itors' suit  against  it,  where  no  relief  is 
prayed  against  them,  and  ho  mismanage- 
ment of  the  corporate  property  charged. 
Norwood  V.  Memphis  &  C.  R.  Co.,  72 
Ala.  563. 

Different  Classes  of  Creditors  as  Par- 
ties.— A  bill  by  a  bond  creditor  of  a  cor- 
poration, inviting  all  other  bona  fide 
holders  of  mortgage  bonds,  as  well  as 
common  creditors,  to  join,  against  the  cor- 
poration and  another,  for  the  annulment 
of  certain  mortgage  bonds  of  the  corpora- 
tion held  by  such  other,  and  for  the  as- 
certainment of  the  amount  of  the  out- 
standing valid  mortgage  bonds  and  the 
amount  of  indebtedness  of  the  corpora- 
tion to  general  creditors,  and  for  the  sale 
of  the  corporate  property  for  the  pay- 
ment thereof,  is  defective,  because  of  the 
misjoinder  of  two  classes  of  creditors  as 
parties  complainant  Keystone  Nat.  Bank 
V,  Palos  Coal  &  Coke  Co.,  43  So.  570,  150 
Ala.  245.    See  post,  "Pleading,"  §  293  (7). 

§  993  (7)    Pleading. 

A  creditor  can  not  insist  that  a  mort- 
gage is  void  for  the  omission  to  register 
it,  unless  this  ground  is  alleged  in  the 
bill — if  alleged,  the  defendant  has  the 
right  to  reply  notice  to  the  creditor.  Allen 
V,  Montgomery  R.  Co.,  11  Ala.  437. 

Sufficiency. — A  bill  by  judgment  cred- 
itors alleging  that  defendants  formed  a 
corporation  to  which  they  transferred  all 
their  property,  and  then  parceled  out  the 
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stock  to  themselves  and  their  wives  in 
order  to  put  the  property  beyond  the 
reach  of  their  creditors,  and  praying  that 
the  formation  of  the  corporation  be  de- 
clared fraudulent  as  to  them,  and  the  cor- 
poration divested  of  the  title  acquired  to 
the  property,  so  as  to  enable  plaintiffs  to 
subject  it  to  their  judgments,  is  suffi- 
cient. Metcalf  V.  Arnold,  110  Ala.  180,  20 
So.  301. 

Multifariousness  of  Demand. — A  bill  by 
creditors  of  a  corporation  against  certain 
stockholders  to  compel  them  to  pay  their 
stock  subscriptions  against  the  assignee 
of  the  corporation  for  settlement  of  his 
trust,  and  against  a  bank  to  compel  it  to 
pay  into  court  money  of  the  corporation 
which  it  had  before  the  assignment,  and 
to  have  a  judgment  in  favor  of  the  bank 
declared  part  of  the  assignment,  and  have 
it  refund  the  money  which  it  received  in 
satisfaction  thereof,  is  bad  for  multi- 
fariousness. O'E^'ar  Jewelry  Co.  v,  Vol- 
fer,  106  Ala.  205,  17  So.  525. 

Multifariousness  of  Parties. — ^^.Vhcn  the 
object  of  a  bill  is  to  reach  equitable  as* 
sets  of  a  corporation  in  satisfaction  of  a 
judgment  at  law,  and  the  assets  are  sup- 
posed to  consist  of  the  unpaid  subscrip- 
tions to  the  capital  stock,  as  well  as  the 
proceeds  which  may  be  produced  on  set- 
ting aside  an  allegf^d  fraudulent  Heed  ex- 
ecuted by  the  corporation,  the  bill,  is  not 
multifarious  because  individual  stockhold- 
ers are  joined  as  defendants  with  the 
trustees  and  purchasers  under  the  alleged 
fraudulent  deed.  Allen  v.  Montgomery  R. 
Co.,  11  Ala.  437. 

§  294.    Assignment  for  Benefit  of  Cred- 
itors. 
§  294  (1)   Right  to  Make. 

An  insolvent  corporation  may  make  an 
assignment  for  the  benefit  of  its  cred- 
itors, unless  restrained  by  its  charter  or 
other  legal  provision.  Pope  v.  Brandon, 
2  Stew.  401,  cited  in  note  in  22  L.  R.  A. 
802. 

An  assignment  for  the  benefit  of  cred- 
itors by  a  corporation  is  good  against  a 
judgment  creditor,  though  the  charter  pro- 
vides that  the  stockholders  shall  be  per- 
sonally responsible  for  the  debts  of  the 
corporation.  Pope  v.  Brandon,  2  Stew. 
401. 

§  294  (2)   Requisites  and  Validity. 

The  absence  of  the  signature    of     the 


creditors,  in  an  assig^nment  by  a  corpora- 
tion for  the  benefit  of  creditors,  does  not 
invalidate  the  assignment,  it  being  of  all 
its  effects,  and  for  the  benefit  of  all  cred- 
itors unconditionally.  Pope  v.  Brandon,  2 
Stew.  401. 

President  of  Corporation  as  Trustee. — 
An  assignment  for  the  benefit  of  creditors 
by  a  corporation  to  a  trustee  is  not  void 
because  the  trustee  is  the  president  of 
the  corporation,  and  executes  the  deed  as 
a  grantor  as  such.  Pope  v.  Brandon,  2 
Stew.  401. 

§  294  (3)   Operation  and  Effect. 
The   liability   for   unpaid   subscriptions 

to  stock  is  contractural,  and  is  a  debt  due 
to  the  corporation.  Over  the  administra- 
tion of  this  fund  the  board  of  manage- 
ment, within  the  purview  of  the  corporate 
powers,  has  complete  control.  It  is  cor- 
porate property,  and  like  any  other  cor 
porate  assets,  it  may,  in  a  proper  case,  be 
the  subject  of  an  assignment.  Woold- 
ridge  v.  Holmes,  78  Ala.  568;  Grangers' 
Life,  etc.,  Ins.  Co.  v,  Kamper,  73  Ala.  325; 
Chamberlain  v.  Bromberg,  83  Ala.  576,  3 
So.  434,  437. 

Effect  on  Prior  Proceedings  Creating 
Preferences. — ^Where  a  general  assign- 
ment of  all  the  debtor's  property  declares 
that  it  is  subject  to  the  liens  of  certain 
named  attachments,  when  in  fact  no  such 
attachments  have  been  issued,  or,  if  is- 
sued and  levied,  are  void  because  unlaw- 
ful preferences,  the  entire  property 
passes  to  the  assignee.  Pollak  Co.  v. 
Muscogee  Mfg.  Co.,  108  Ala.  467,  18  So. 
611. 

Where  an  insolvent  corporation  aids 
and  abets  in  the  issuance  and  levy  of  at- 
tachments by  certain  creditors,  and  as- 
signs certain  choses  in  action,  while  ex- 
►ecuting  a  general  assignment,  resulting, 
in  a  few  moments  after  levy  of  the  at- 
tachments, in  its  actual  execution  and  de- 
livery, the  attachments  and  levies  and  the 
assignment  of  the  choses  in  action  con- 
stitute a  part  of  the  general  assignment. 
Pollak  Co.  V.  Muscogee  Mfg.  Co.,  108  Ala. 
467,  18  So.  611. 

Effect  on  Corporation  of  Same  Name 
and  Nature. — Where  a  corporation  was 
created  in  one  state  with  the  same  name 
and  for  the  same  purposes,  but  as  a  sepa- 
rate entity,  as  one  created  in  another 
state,  an  assignment  by  the    latter     for 
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benefit  of  creditors  will  not  pass  notes 
given  by  subscribers  to  the  capital  stock 
of  the  former.  Grangers*  Life  &  Health 
Ins.  Co.  V.  Kamper,  73  Ala.  325. 

§  894  (4)  Rights  and  Remedies  of  Cred- 
itors. 
In  a  suit  against  the  assignee  of  an  in- 
solvent corporation,  where  the  bill  al- 
leged that  the  corporation  was  indebted 
to  complainant  for  money  loaned,  his  re- 
covery thereof  can  not  be  deteated  be- 
cause the  note  evidencing  the  debt,  and 
attached  as  an  exhibit,  purports  to  be 
made  by  another  corporation,  since  in- 
dependently of  the  note  the  suit  may  be 
maintained  for  the  recovery  of  the  debt. 
Andrews  v.  Ford,  106  Ala.  173,  17  So.  446. 

SufHciency  of  Bond  to  Sustain  Action. 
— Where  an  assignee's  bond  was  made  in 
advance  of  the  order  of  court,  on  the  ap- 
plication of  a  creditor,  and  made  payable 
to  the  insolvent  corporation  instead  of 
the  register  of  the  court,  as  required  by 
Code,  §§  3349-3551,  but  was  conditioned 
that  he  "should  well  and  faithfully  per- 
form all  the  duties  as  such  assignee, 
and  pay  such  damages  as  may  accrue 
from  the  failure  to  do  so,"  it  is  a  valid 
common-law  bond,  and  may  be  enforced 
by  a  creditor  of  the  insolvent  in  a  suit 
against  the  assignee.  Andrews  v.  Ford, 
106   Ala.   173,   17   So.   446. 

Corporation  as  Party. — An  insolvent 
corporation  is  not  a  necessary  parly  to  a 
suit  against  the  assignee  and  the  sureties 
on  his  bond.  Andrews  v.  Ford,  106  Ala. 
173,  17  So.  446. 

§  294  (5)  Powers  and  Proceedings  of  As- 
signee. 

Complainant,  as  assignee  appointed  by 
the  board  of  directors,  is  clothed  with  all 
the  rights  and  powers  ot  the  board  essen- 
tial to  make  the  corporate  assets  available, 
and  for  this  purpose  may  maintain  any 
suit  at  law  or  in  equity  which  the  cor- 
poration could  have  brought.  Chamber- 
lain V.  Bromberg,  83  Ala.  576,  3  So.  434; 
Wooldridge  v.  Holmes,  78  Ala.  568; 
Ruse  V.  Bromberg,  88  Ala.  619,  7  So.  384, 
385. 

To  Compel  Payment  of  Unpaid  Sub- 
scriptions.— ^An  insolvent  corporation,  by 
its  directors,  and  without  ratification  by 
the   stockholders,  assigned   for  the  bene- 


§  2023,  making  stockholders  liable  to 
creditors  to  the  extent  of  their  unpaid 
stock,  it  conferred  on  the  assignee  the 
right,  by  suit  in  equity,  to  compel  pay- 
ment from  delinquent  stockholders. 
Chamberlain  v.  Bromberg,  83  Ala.  576,  3 
So.  434. 

Same— Subscriptions  to  Branch  of  Cor- 
poration.— In   an  action  by  the  subscrib- 
ers for  the  stock  of  a  Mississippi  corpora- 
tion to  have  the  notes  given  by  them  for 
subscriptions    canceled,    it   appeared    that 
such  corporation  was  organized  under  an 
act  of  the  legislature  of  Mississippi,  the 
purpose  of  which,  as  declared  in  its  title, 
was  to  authorize  an  Alabama  corporation 
to  establish  a  branch  department  in  Mis- 
sissippi,   but    which,    in   effect,   created   a 
corporation    of   the    state   of   Mississippi, 
having  the  same  name  and  like  franchises 
as  the  Alabama  corporation.     Held,  that 
the  subscriptions,  being  for  the  stock  of 
the    Mississippi   corporation,   did   not  be- 
long   to    the    Alabama    corporation    (not 
having  been  negotiated  to  it),  and  there- 
fore did  not  pass  to  its  assignee  by  an 
assignment  for  creditors.     Grangers*  Life 
&  Health  Ins.  Co.  v.  Kamper.  73  Ala.  325. 
Same — Necessity   of  Call  by  Corpora- 
tion.— Where  a   subscriber  to  the  capital 
stock  of  a  corporation  gives  in  payment 
his  demand  notes,  a  call  by  the  directors 
for  the  unpaid  subscription  is  not  neces- 
sary to  enable  the  assignee  of  the   cor- 
poration  to  sue  on  the  notes,  or  to  file 
a  bill  to  subject  to  their  payment  prop- 
erty  fraudulently   conveyed   by   the   sub- 
scriber.    Ruse  V,  Bromberg,  88  Ala.  619,  7 
So.  384. 

Same-^Amendment  of  Con^laint. — In 
an  action  by  the  assignee  of  an  insolvent 
corporation  for  a  subscription  to  the  stock 
of  the  company,  where  the  contract  of 
subscription  is  the  cause  of  action  alleged, 
the  complaint  can  not  be  amended  to  con- 
tain counts  for  money  had  and  received, 
account  stated,  money  paid,  work  and 
labor  done,  and  ^'oods  and  chattels  sold; 
all  except  the  first  being  promises  to 
plaintiff  as  trustee,  since  new  causes  of 
action  are  thereby  introduced.  Semple  v, 
Glenn,  91  Ala.  245,  9  So.  265. 

§  295.  Appointment  of  Receiver. 

§  896. Grounds. 

fit  of  creditors.    Held,  that  the  deed  was  I  §  896  (1)    In  GeneraL 

not  ultra  vires,  and  that  under  Code  1876, »     Receivers  should  be  appointed  only  to 
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"prevent  fraud,  save  the  subject  of  liti- 
gation from  material  injury,  or  preserve 
it  from  threatened  destruction."  Briar- 
field  Iron  Works  Co.  r.  Foster,  54  Ala. 
622;  Smith  v,  Birmingham  Disinfectant 
Co.,  174  Ala.  374,  56  So.  721,  722. 

It  is  only  in  extraordinary  cases,  and 
where  public  and  quasi  public  corpora- 
tions are  involved,  that  a  chancery  court 
is  justified  in  undertaking  to  carry  on  in- 
definitely the  business  through  a  receiver. 
Little  Warrior  Coal  Co.  v.  Hooper,  105 
Ala.  663,   17   So.   118,   119. 

§  296  (2)    Insolvency  and  Preference  of 
Creditors. 

The  chancery  court  will  not,  as  a  rule, 
appoint  a  receiver  to  take  charge  of  a 
corporation  and  wind  up  its  alTairs,  ex- 
cept in  case  of  insolvency.  Howze  v.  Har- 
rison,  165  Ala.  150,  51  So.  614,  616. 

§  296  (3)  Dissensions  as  to  Management 
The  mere  disagreement  among  the  di- 
rectors or  stockholders  as  to  the  manage- 
ment of  the  business,  in  the  absence  of 
fraud,  would  not  ordinarily  be  sufficient 
ground  to  justify  the  appointment  of  a  re- 
ceiver. Little  Warrior  Coal  Co.  v. 
Hooper,  105  Ala.  665,  17  So.  118:  Smith  v, 
Birmingham  Disinfectant  Co.,  174  Ala. 
374,  56  So.  721,  722. 

Directors  Holding  Over.— "It  is  no 
ground  for  the  appointment  of  a  receiver 
of  a  corporation  that  the  directors  in  of- 
fice are  holding  over  after  the  year  for 
which  they  were  elected,  in  default  of  the 
election  of  their  successors  by  the  stock- 
holders. And  the  cause  of  such  default  is 
of  no  consequence.  It  may  be  that  the 
stockholders  desired  the  directors  to  con- 
tinue in  office  and  it  was  inconvenient  to 
meet  and  re-elect  them,  or  that  an  elec- 
tion was  pretermitted  through  mere  in- 
advertence, or  that  there  were  such  dis- 
sensions among  the  shareholders,  and 
the  holdings  of  the  dissentients  were  so 
equally  divided,  that  a  majority  could  not 
be  broupht  to  the  support  of  any  set  of 
individuals  for  the  directorate;  but 
whether  the  failure  to  elect  resulted  from 
any  one  or  the  other  of  these  causes,  or 
any  other  whatever,  it  would  leave  and 
continue  in  office — whether  de  jure  or  de 
facto  is  immaterial— directors  competent 
to  conserve  the  property  and  carry  on  the 
business   of  the   corporation,    and     there 


would  be  no  necessity  to  take  the  con- 
cern out  of  their  hands  and  commit  it  to 
a  receiver.  If  the  corporation  had  no  di- 
rectors and  none  could  be  elected,  a  dif- 
ferent case  would  be  presented.  If  there 
were  directors  among  who  such  dissen- 
sions existed  as  that  the  corporate  func- 
tions could  not  be  discharged,  and  its  as- 
sets and  business  were  imperiled  in  con- 
sequence, necessity  for  the  intervention 
of  the  court  of  chancery  by  the  appoint- 
ment of  a  receiver  might  arise.  Stern- 
berg V.  Wolf  (N.  J.),  39  Atl.  397,  39  L.  R. 
A.  762,  67  Am.  St.  Rep.  494."  Alabama 
Coal,  etc.,  Co.  v.  Shackelford,  137  Ala. 
224,  34  So.  833,  834. 

Material  Dissensions — ^Exception  as  to 
Solvency. — Equity  will  not  as  a  rule  ap- 
point a  receiver  to  wind  up  the  affairs  of 
a  corporation  unless  it  is  insolvent,  though 
if  it  has  no  governing  board,  or  if  dissen- 
sions in  its  governing  board  prevent  it 
from  carrying  on  its  business  beneficially 
to  the  stockholders,  a  receiver  may  be 
appointed  in  absence  of  insolvency;  but 
such  power  should  be  exercised  only  so 
far  as  necessary  to  preserve  the  corporate 
property  and  protect  the  stockholders'  in- 
terests. Howze  V,  Harrison,  51  So.  614, 
165  Ala.  150. 

"There  seems  to  be  an  exception  to  the 
rule  as  to  insolvency,  when  the  corpora- 
tion has  no  properly  constituted  govern- 
ing board,  or  because  there  are  such  dis- 
sensions in  its  governing  body  as  to  make 
it  impossible  for  the  corporation  to  carry 
on  its  business  with  advantage  to  its 
stockholders;  but  this  power  must  be  ex- 
ercised with  great  caution,  and  only  for 
such  time  and  such  extent  as  may  be 
necessary  to  preserve  the  property  of  the 
corporation  and  protect  the  rights  and 
interests  of  the  stockholders.  Edison 
Case,  supra;  Jasper  Land  Co.  v,  Wallis, 
123  Ala.  652,  26  So.  659."  Howze  v.  Har- 
rison, 165  Ala.  150,  51  So.  614,  616. 

"If  there  are  two  sets  of  men,  each 
claiming  to  constitute  the  directory,  the 
claim  of  each  being  of  substantially  doubt- 
ful validity,  and  each  is  scrambling  for 
the  possession  of  the  corporate  property 
and  the  control  of  the  corporate  busi- 
ness, a  temporary  receiver  may  be  ap- 
pointed at  the  suit  of  the  stockholders. 
Jasper  Land  Co.  v,  Wallis,  123  Ala.  652, 
26  So.  659.     In  all  these   cases   there  is 
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strangulation  and  paralysis  of  the  cor- 
porate functions,  and  resulting  probability 
of  serious  detriment  to  its  property  and 
business,  which  can  be  averted  only  by 
the  appointment  of  a  receiver."  Alabama 
Coal,  etc.,  Co.  v.  Shackelford,  137  Ala.  224. 
34  So.  833,  834. 

§  296  (4)    Maladministration  or  Diversion 
of  Assets. 

**The  fact  that  the  directors  and  officers 
of  a  corporation  are  fraudulently  misap- 
propriating the  assets  of  the  company 
will  not  alone  of  itself  constitute  ground 
for  the  appointment  of  a  receiver.  If  they 
are  solvent,  they  can  be  brought  to  an 
accounting,  which  will  afford  complete 
relief  and  is  therefore  an  adequate  rem- 
edy. Briarfield  Iron  Works  Co.  v,  Foster, 
54  Ala.  622;  Alabama  Coal,  etc.,  Co.  v, 
Shackelford,  137  Ala.  224,  34  So.  833; 
Donald  v.  Manufacturers'  Export  Co.,  142 
Ala.  578,  38  So.  841."  Hayes  v,  Jasper 
Land  Co.,  147  Ala.  340,  41  So.  909,  910; 
Smith  V.  Birmingham  Disinfectant  Co., 
174  Ala.  374,  56  So.  721. 

A  receiver  will  be  appointed  for  a  cor- 
poration which  has  been  declared  a  bank- 
rupt, and  defaulted  in  the  interest  on  its 
bonds,  the  security  for  which  is  inade- 
quate, and  which  has  transferred  its  prop- 
erty, subject  to  the  mortgage  to  secure 
the  bonds,  to  third  persons,  who  appro- 
priated the  income  therefrom  to  their 
own  use,  to  the  exclusion  of  the  bond- 
holders. Kelly  V.  Alabama  &  C.  R.  Co., 
58   Ala.   489. 

Sufficiency  of  Evidence  to  Sustain  Ap- 
pointment, on  Grounds  of  Maladministra- 
tion. — A  creditor  of  a  corporation,  on 
open  account,  without  a  specific  lien,  filed 
a  bill  in  equity  to  collect  his  debt,  which 
was  disputed  by  the  corporation,  and 
asked  for  the  appointment  of  a  receiver, 
on  the  ground  that  the  company  was 
hopelessly  insolvent,  and  wasting  its  as- 
sets. Held  that,  the  facts  of  insolvency 
and  wasting  the  assets  not  being  sustained 
by  the  evidence,  the  bill  should  be  dis- 
missed. Marble  City  Land,  etc.,  Co.  v. 
Golden,  110  Ala.  376,  17  So.  935. 

That  the  president  of  a  corporation 
purchased  the  majority  of  the  stock 
thereof  with  its  funds,  in  violation  of  his 
trust  as  president,  thus  giving  the  cor- 
poration the  option  of  holding  him  to  an 
accounting    for    the    misappropriation    of 


its  funds,  or  ratifying  his  transaction  and 
claiming  the  shares  of  stock  so  pur- 
chased, would  not  authorize  a  court  to 
appoint  a  receiver  at  the  instance  of  a 
minority  stockholder;  the  remedy  by  ac- 
counting being  adequate.  Hayes  v,  Jas- 
per Land  Co.,  41  So.  909,  147  Ala.  340. 

In  a  suit  for  an  injunction  to  restrain 
the  directors  of  a  corporation  from  al- 
leged mismanagement  of  its  affairs  and 
for  the  appointment  of  a  receiver,  it  ap- 
peared that  the  directors  were  serving  as 
such  without  having  been  re-elected  after 
the  expiration  of  their  term  of  office,  and 
that  an  attempt  to  elect  a  new  board  of 
directors  had  failed  because  the  shares  of 
stock  were  equally  divided.  It  was  also 
shown  that  the  directors  had  voted  to 
themselves  salaries,  as  officers  of  the  cor- 
poration, which  plaintiff  claimed  were  ex- 
cessive, and  had  voted  to  the  personal 
representative  of  a  deceased  relative  a 
sum  as  compensation  for  services  to  the 
corporation  which  plaintiff  claimed  were 
rendered  without  any  agreement  for  com- 
pensation. Held,  that  the  appointment  of 
a  receiver  was  not  justified.  Alabama 
Coal  &  Coke  Co.  v.  Shackelford,  34  So. 
833,  137  Ala.  224. 

In  proceedings  by  a  stockholder  for  the 
appointment  of  a  receiver  for  the  cor- 
poration, it  appeared  that  it  was  or- 
ganized as  a  development  company  to 
transact  a  general  business  in  real  estate; 
that  a  majority  of  the  directors  had  been 
such  from  the  organization  of  the  com- 
pany, or  during  the  time  within  which  the 
transactions  complained  of  in  the  bill  oc- 
curred; that  the  company  was  projected 
and  organized  by  officers  and  others  con- 
trolling an  improvement  company  which 
owned  a  large  tract  of  land  at  B.;  that 
complainant's  company  purchased  from 
the  improvement  company  1,200  lots.  For 
which  it  paid  in  cash  $170,000  (all  the  capi- 
tal paid  in),  and  stock  at  par  to  the 
amount  of  $115,000;  that,  in  point  of  crov- 
ernment,  the  two  companies  were  prac- 
tically one;  that,  during  the  three  years 
covered  by  the  transactions,  no  account 
was  rendered  of  the  business  done  by 
complainant's  company;  that  part  of  the 
lots  were  allowed  to  be  sold  for  the  origi- 
nal purchase  price  owed  by  the  grantor  of 
complainant's  company;  that  the  company 
was  involved  to  a  large  extent  by  unlaw- 
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fully  becoming  surety  on  the  other  com- 
pany's paper;  that  its  real  estate  was  al- 
lowed  to  be  sold  for  taxes,  and  to  remain 
unredeemed;  that  judgments  were  suf- 
fered by  default,  to  which  valid  defenses 
could  have  been  made;  that  the  books 
were  imperfectly  kept,  and  the  funds  mis- 
appropriated; that  the  company  was  hope- 
lessly insolvent,  and  had  been,  to  all  prac- 
tical intents  and  purposes,  abandoned  by 
its  officers  and  directors.  Held,  that  a 
receiver  was  properly  appointed.  Bridge- 
port Development  Co.  v,  Tritsch,  110  Ala. 
274,  20  So.  16. 

§  296  (5)    Failure  to  Collect  Debts. 

The  directors  of  a  corporation  au- 
thorized the  execution  of  notes  by  the 
shareholders  for  the  exclusive  benefit  of 
cr^itors,  by  a  resolution  which  declared 
that  shareholders  who  did  not  contribute 
to  the  fund  so  raised  should  not  share  in 
the  distribution  of  it  on  dissolution  of  the 
corporation.  Such  notes  were  executed 
by  a  part  of  the  shareholders  without  con- 
sideration, and  the  company  possessed 
ample  means  to  meet  its  obligations.  Held, 
that  the  refusal  of  the  board  of  directors 
to  collect  such  notes  presented  no  ground 
for  the  appointment  of  a  receiver  on  the 
application  of  shareholders  who  con- 
tributed nothing  to  the  fund  raised  by 
such  notes.  Anderson  v,  Buckley,  28  So. 
729,  126  Ala.  623. 

§  296  (6)  Misconduct  of  Directors. 

That  the  officers  had  refused  to  allow 
stockholders  to  examine  the  books  of  the 
company  constituted  no  valid  ground  for 
the  appointment  of  a  receiver.  The  rem- 
edy was  in  another  forum  and  by  another 
form  of  action.  Alabama  Coal,  etc.,  Co. 
V.  Shackelford,  137  Ala.  224,  34  So.  833; 
Smith  V,  Birmingham  Disinfectant  Co., 
174  Ala.   374,   56   So.   721,   722. 

Where,  in  a  suit  against  a  corporation 
and  its  directors,  it  was  shown  that  the 
business  of  the  corporation  was  not  con- 
fined m  the  execution  of  contracts  with 
third  persons  which  had  been  fraudulently 
rescinded,  and  it  was  not  shown  that  the 
directors  had  any  adverse  interest  in  the 
other  business,  nor  that  there  was  any 
mismanagement  of  the  corporation  in  re- 
lation thereto,  equity  could  not  appoint 
a  receiver.  Donald  v.  Manufacturers*  Ex- 
port Co.,  38  So.  841,  142  Ala.  578. 

3  Ala  Dig— 38 


§  297.  Jurisdiction. 

A  simple  unsecured  contract  creditor  of 
an  insolvent  corporation,  which  had  ceased 
to  be  a  going  concern,  can  not  have  a 
court  of  equity  administer  through  a  re- 
ceiver the  assets  of  the  corporation  for 
the  benefit  of  all  the  creditors.  Smith- 
Dimmick  Lumber  Co.  v.  Teague,  24  So. 
4,  119  Ala.  385. 

Under  Code  1907,  §  S509,  providing  that 
the  assets  of  insolvent  corporations  con- 
stitute a  trust  fund  for  the  payment  of 
creditors,  a  simple  contract  creditor  of 
an  insolvent  corporation  may  sue  on  be- 
half of  himself  and  all  other  creditors 
for  the  appointment  of  a  receiver  and  the 
collection  of  the  assets;  and  where,  after 
suit  brought,  other  creditors  obtain  judg- 
ments and  levy  executions  against  the 
corporation,  a  supplemental  bill  by  the 
creditor,  setting  out  the  facts  and  praying 
for  an  injunction  to  restrain  proceedings 
under  the  judgments  and  executions, 
states  a  cause  of  action  in  equity.  War- 
ren V.  Kilgroe  (Ala.),  58  So.  432. 

"The  bill  considered  in  Dickinson  v, 
Traphagan,  147  Ala.  442,  41  So.  272,  was 
by  a  simple  contract  creditor,  and  sought 
only  to  compel  a  subscriber  for  capital 
stock  of  a  corporation  which  became  in- 
solvent to  pay  the  difference  between  its 
par  value  and  what  that  subscriber  had 
actually  paid.  It  was  ruled  that  such  a 
bill  did  not  fall  within  the  quoted  statute. 
Manifestly  that  was  true.  It  sought  no 
administration  of  a  trust  estate;  and,  as 
was  necessary,  the  bill  not  being  within 
the  statute,  the  court  considered  its  suffi- 
ciency under  doctrines  apart  from  the  in- 
fluence of  the  statute."  Warren  v.  Kil- 
groe (Ala.),  58  So.  432,  433. 

"The  discussion  of  this  statute  in  City 
Bank,  etc.,  Co.  v,  Leonard,  168  Ala.  404,  53 
So.  71,  76,  is  not  authoritative.  All  the 
court  said  was  this:  *All  that  we  decide 
in  this  case  is  that  the  chancellor  did  not 
err  in  denying  the  petition.*"  Warren 
V.  Kilgroe  (Ala.),  58  So.  432,  433. 

"It  is  not  now  important  or  desirable 
to  take  account  of  the  cases  of  Corey  v. 
Wadsworth,  99  Ala.  68,  11  So.  350,  23  L. 
R.  A.  618;  Goodyear  Rubber  Co.  v.  Scott 
Co.,  96  Ala.  439,  11  So.  370,  or  O'Bear 
Jewelry  Co.  v,  Volfer,  106  Ala.  205,  17  So. 
525,  28  L.  R.  A.  707,  in  the  particular  that 
they    treated    or    affected    the    question 
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of  the  trust  character  of  the  assets  of  the 
corporation;  the  statute  quoted  having, 
by  its  terms,  established  a  status  and 
fixed  a  rule  wherefrom  equity's  jurisdic- 
tion for  the  marshaling  and  subjection  of 
assets  of  insolvent  corporations  is  open 
to  be  availed  of  by  any  character  of  cred- 
itor of  an  insolvent  corporation."  Warren 
V.  Kilgroe  (Ma.),  58  So.  432.  See  ante, 
"Trust- Fund  Doctrine,"  §  290  (2);  ''Right 
to  Equitable  Remedy  of  Trust  Fund," 
§  292  (1). 
§  898.  ^—  Parties  on  Application. 

As  to  intervening  parties,  see  post, 
"Scope  of  Inquiry  or  Relief,"  §  299  (3). 

A  creditor  of  a  corporation  dissolved 
on  a  proper  petition  by  the  stockholders, 
who  has  not  made  himself  a  party  to  the 
record,  except  by  a  petition  for  an  order 
to  compel  the  payment  of  his  debt,  can 
not  appeal  from  the  order  appointing  a 
receiver.  Roden  v.  Jasper  Town,  122  .Ma. 
374,  25  So.  198. 

§  899.  Proceedings. 

§  299  (1)    Petition,  Complaint,  or  BilL 

SufBciency  of  AUegations. — A  bill  by 
creditors  of  a  corporation  alleged  that  it 
had  executed  bonds  secured  by  a  deed  of 
trust  of  all  its  property;  that  the  stock- 
holders and  directors  had  voted  that  the 
property  be  sold  at  public  auction;  that 
the  proposed  sale  was  a  fraudulent  scheme 
to  secure  to  the  bondholders  the  entire 
property,  to  the  exclusion  of  all  other 
creditors  and  of  the  stockholders;  and  that 
the  directors  were  fraudulently  conniving 
with  the  bondholders  to  sell  the  same,  for 
barely  sufficient  to  pay  the  bonded  in- 
debtedness, and  had  advertised  to  take 
bonds  in  payment.  Appended  to  the  bill 
was  a  circular  appealing  to  the  stockhold- 
ers to  purchase  unsold  bonds  to  save  the 
property  from  sale,  and  expressing  the 
belief  that  it  would  not  yield  more  than 
enough  to  pay  the  bonded  indebtedness, 
but  stating  that  the  sale  was  to  be  public 
and  to  the  highest  bidder.  The  termc  of 
the  trust  deed  were  not  set  out,  nor  any 
copy  thereof  attached.  There  was  no  al- 
legation as  to  the  default  on  which  the 
sale  was  to  be  made,  and  there  were  no 
averments  of  conduct  and  facts  relied  on 
to  show  fraud.  Held,  that  the  prayer  of 
complainants  for  the  appointment  of  a  re- 
ceiver should  be  denied,  and  the  bill,  un- 


less amended,  dismissed.  Ft.  Payne  Fur- 
nace Co.  V,  Ft.  Payne  Coal  &  Iron  Co., 
96   Ala.    472,    11    So.   439. 

§  899  (8)    Notice  and  Hearing. 

A  stockholder  in  a  corporation  is  not 
entitled  to  have  a  receiver  appointed,  with- 
out notice,  for  such  corporation,  on  the 
ground  of  disagreement  among  the  stock- 
holders as  to  the  management  of  the 
business,  no  fraud  or  insolvency  being 
shown.  "Little  Warrior  Coal  Coi.  v. 
Hooper,  105  Ala.  665,  17  So.  118. 

§  899  (3)   Scope  of  Inquiry  or  Relief. 

A  mortgagee  of  property  of  a  corp^-ira- 
tion  may  intervene  in  a  suit  against  the 
corporation  seeking  a  decree  adjudging 
it  insolvent  and  declaring  its  assets  a 
trust  fund  for  the  creditors,  and  ask  4he 
court  to  protect  its  right  to  the  mort- 
gaged property,  even  after  the  property 
has  been  declared  to  be  a  trust  fund  for 
the  benefit  of  creditors.  City  Bank  & 
Trust  Co.  V.  Leonard,  53  So.  71,  168  Ala. 
404. 

§  299  (4)    Proof. 

On  application  for  a  receiver  of  a  cor- 
poration, it  will  be  presumed  that  the  of- 
ficers are  solvent,  where  the  application 
alleges  their  insolvency  only  on  informa- 
tion and  belief.  Smith  v,  Birmingham 
Disinfectant  Co.,  174  Ala.  374,  56  So.  721; 
Hayes  v,  Jasper  Land  Co.,  147  Ala.  340, 
41  So.  909. 

§  300.   —    Appointment,     Qualification, 
and  Tenure. 

Appointment  of  Complainant  as  Re- 
ceiver.— ^In  a  suit  by  a  stockholder  and 
directors  of  a  corporation  for  appoint- 
ment of  a  receiver  for  the  corporation, 
the  appointment  of  complainant  as  re- 
ceiver is  not  void.  Mercantile  Trust  & 
Deposit  Co.  V.  Florence  Water  Co.,  Ill 
Ala.  119,  19  So.  17. 

In  a  suit  by  a  stockholder  and  director 
of  a  corporation  for  appointment  of  a 
receiver  for  the  corporation,  complainant 
was  appointed  receiver.  An  original  bill 
in  the  nature  of  a  cross  bill  was  filed  by 
a  creditor  of  the  corporation,  alleging,  on 
information  and  belief,  that  the  suit  by 
complainant  was  filed  to  hinder  and  de- 
fraud the  creditors  of  the  corporation,  and 
that  the  complainant  did  not  have  suflS- 
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cient  business  ability  to  manage  the  cor- 
poration, and  prayed  for  the  appointment 
of  another  receiver,  and  an  injunction  to 
restrain  the  complainant  from  acting  as 
receiver.  No  affidavits  were  filed  on  mo- 
tion for  the  appointment  of  the  second 
receiver.  Held,  that  it  was  not  error  to 
refuse  to  remove  the  complainant  as  re- 
ceiver and  appoint  another.  Mercantile 
Trust  &  Deposit  Co.  v,  Florence  Water 
Co.,  Ill  Ala.  119.  19  So.  17. 


§  801. 


Effect. 


On  Rights  and  Remedies  of  Creditors. 

— Where,  in  a  suit  against  an  insolvent 
corporation,  the  court  entered  a  final  de- 
cree adjudging  that  its  assets  were  a 
trust  fund  for  its  creditors,  and  appoint- 
ing a  receiver  of  the  property,  a  mort- 
gagee, not  a  party  to  the  proceeding, 
could  not,  on  a  mere  ex  parte  petition 
showing  prima  facie  right  to  possession 
under  the  mortgage,  procure  an  order  di- 
recting the  receiver  to  turn  over  the  mort- 
gaged property  in  possession  of  the  re- 
ceiver imder  the  final  decree,  because  the 
parties  to  the  suit,  and  other  creditors, 
had  a  right  after  the  court  had  acquired 
jurisdiction  to  litigate  the  mortgagee's 
claim  to  the  property.  City  Bank  &  Trust 
Co.  V.  Leonard,  53  So.  71,  168  Ala.  404. 

§  302.   Collection  of  Assets. 

Rights  to  Summary  Remedies.— -The  re- 
ceivers of  a  corporation  are  not  entitled 
to  a  summary  writ  of  assistance  to  recover 
property  of  the  corporation  held  by  per- 
sons not  parties  to  the  cause,  and  who 
in  good  faith  deny  the  receiver's  right  to 
the  possession,  claiming  it  under  a  con- 
tract with  the  corporation.  Musgrove  v. 
Gray,  26  So.  643,  123  Ala.  376,  cited  in  note 
in  69  L.  R.  A.  143. 

§  308.   Priorities  of  Claims. 

§  303  (1)   Bondholdtf's  and  Mortgagees. 

Subrogation  to  Priority  of  State.-^ 
Where  a  state  indorses  part  of  the  bonds 
issued  by  a  corporation,  pursuant  to  a 
statute  authorizing  it,  and  reserving  a 
lien  to  the  state,  prior  to  that  of  the  mort- 
gage, the  holders  of  the  bonds  so  in- 
dorsed are  entitled  to  be  subrogated  to 
this  lien  on  foreclosure  of  the  mortgage 
securing  the  bonds.  Colt  v,  Barnes,  64 
Ala.  108. 


Relation  of  Prior  Issue  to  Subsequent 
Issue  Additionally  Secured. — ^Holders  of 
bonds  by  mortgage  on  corporation  prop- 
erty, which,  together  with  other  property 
not  included  in  the  mortgage,  was. after- 
wards mortgaged  to  secure  a  subsequent 
series  of  bonds,  some  of  which  were 
placed  in  the  hands  of  a  special  trustee, 
"to  be  applied  exclusively  for  the  pur- 
pose of  discharging  the  property  con- 
veyed from  prior  liens,"  are  not  entitled 
to  have  the  fund  for  the  payment  of  their 
liens  increased  by  means  of  the  bonds 
in  the  hands  of  such  trustee,  it  being  the 
evident  purpose  of  the  deposit  of  the 
bonds  to  put  all  the  debts  on  an  equal 
footing,  and  not  to  increase  the  security 
already  existing  for  the  payment  of  the 
first  bonds.  Meyer  v,  Johnston,  53  Ala. 
337. 

Priorities  from  Manner  of  Asserting 
Claim. — In  foreclosure  of  a  mortgage 
securing  railroad  bonds  brought  against 
purchasers  of  the  equity  of  redemption, 
at  a  sale  by  an  assignee  in  bankruptcy,  all 
the  bondholders  having  proved  their 
claims  before  the  register  under  a  refer- 
ence, and  his  report  disclosing  that  some 
of  the  bonds  had  been  indorsed  by  the 
state,  pursuant  to  Act  Feb.  21,  1870.  the 
chancellor  being  required  to  determine 
the  order  in  which  the  claims  arc  to  be 
paid,  and  no  petition  being  necessary  for 
that  purpose,  it  is  immaterial  that  the 
holders  of  the  indorsed  bonds  asserted 
their  right  of  priority  by  petition,  and 
that  the  chancellor  acted  on  it  without 
notice.     Colt  v,  Barnes,  64  Ala.  108. 

§  303  (8)    Claims  of  Employees. 

The  equity  of  an  employee  of  a  cor- 
poration to  have  his  claim  for  services, 
performed  within  six  months  next  pre- 
ceding the  appointment  of  a  receiver, 
preferred  and  declared  superior  to  the  lien 
of  bondholders,  arises  out  of  the  fact 
either  that  there  was  a  diversion  of  the 
gross  earnings  of  the  company  from 
the  employee's  to  the  bondholders,  or 
that  the  services  were  rendered  for  bet- 
terments and  permanent  improvements  of 
the  bonded  property  inuring  to  the  bene- 
fit of  the  bondholders,  or  that  the  labor 
was  necessary  to  continue  the  business  of 
the  corporation,  and  such  continuance 
was  to  the  advantage  of  the  bondholders, 
or  that  an  income  out  of  which  the  wages 
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for  such  labor  should  have  been  paid  has 
been  realized  by  the  receiver  from  his  ad- 
ministration. Pickering  v,  Townsend,  23 
So.  703,  118  Ala.  351;  Drenncn  v.  Mercan- 
tile Trust,  etc.,  Co.,  115  Ala.  592,  23  So. 
164,  cited  in  note  in  42  L.  R.  A.  609. 

IX.    REINCORPORATION    AND   RE- 
ORGANIZATION. 

See  post,  "Domestication,"  §  "342. 

§  804.  Right  of  Purchasers  of  Corporate 
Franchise  and  Property  to  Reorgan- 
ize. 

By  statute  in  this  state,  the  purchasers 
of  a  railroad  are  enabled  to  constitute 
themselves  into  a  body  corporate,  and 
have  all  the  rights  and  franchises  in  re- 
spect to  it  the  company  was  vested  with. 
Meyer  v.  Johnston,  53  Ala.  237. 

§  806.    Agreements  for  Reorganization. 

''Fictitious  Increase  of  Stock." — The 
acts  of  persons  interested  in  a  corpora- 
tion in  creating  a  new  corporation  for  the 
sole  purpose  of  increasing  the  stock  of 
the  old  corporation,  the  increase  being 
purely  fictitious,  and  the  new  corporation 
possessing  no  assets  except  the  stock  in 
the  old  corporation,  is  a  violation  of 
Const.  1901,  §  234,  prohibiting  the  "fic- 
titious increase  of  stock"  of  corporations, 
and  is  also  violative  of  general  law  irre- 
spective of  the  constitutional  prohibition. 
White  V.  Citizens'  Light  &  Power  Co.,  172 
Ala.  232,  55  So.  193. 

Where  the  stock  of  a  corporation  has 
an  actual  value  of  double  its  par  value, 
the  creation  of  a  new  corporation  and  the 
issuance  to  the  stockholders  of  the  old 
corporation  of  two  shares  of  stock  of 
the  new  corporation  for  one  share  in  the 
old  corporation  is  not  fraudulent  and  is 
not  a  violation  of  Const.  1901,  §  234,  pro- 
hibiting the  fictitious  increase  of  the 
stock  of  a  corporation.  White  v.  Citi- 
zens' Light,  etc.,  Co.,  172  Ala.  232,  55  So. 
193. 

{  806.  Identity  of  Original  and  Reorgan- 
ized Corporations. 

The  corporation  created  by  the  act  of 
1820,  under  the  style  of  the  "Trustees  of 
the  University  of  Alabama,"  has  not  been 
dissolved  or  a  new  corporation  created  in 
its  stead,  by  force  of  subsequent  legisla- 
tion or  the  constitution  of  1868;  but  its 
corporate    rights   and   powers   have   con- 


tinued unimpaired  until  the  present  time. 
Trustees  v.  Moody,  62  Ala.  389. 

§  807.  Succession  to  Powers  and  Rights 
of  Original  Corporation. 
On  Change  of  Name,— "Where  a  stat- 
ute does  not,  in  express  terms,"  said  this 
court  in  Waring  v.  Mobile,  24  Ala.  701, 
''annul  a  right  or  power  given  to  a  cor- 
poration by  a  former  act,  but  only  con- 
fers the  same  rights  and  powers  under  a 
new  name,  and  with  additional  powers, 
such  subsequent  act  does  not  annul  the 
rights  and  powers  given  imder  the 
former  act,  and  under  its  former  name." 
Trustees  v.  Moody,  62  Ala.  389,  396. 

In  Ready  v.  Tuskaloosa,  6  Ala.  327,  it 
was  held  that  a  mere  change  in  the  cor- 
porate name,  does  not  affect  the  rights 
or  liabilities  of  a  corporation.  If  the  leg- 
islative act  making  the  change,  reserves 
these  liabilities  and  rights,  the  reservation 
is  no  more  than  the  affirmation  of  what 
the  law  would  have  implied  in  its  absence. 
Trustees  v.  Moody,  62  Ala.  389,  396.  See, 
also,  Madison  College  v.  Burke,  6  Ala. 
494. 

Where  a  railroad  company  mortgaged 
its  road  and  all  its  effects,  which  were 
sold  at  foreclosure,  purchasers  who  after- 
wards incorporated  under  a  new  name 
succeeded  to  all  the  rights  of  the  old 
company  under  a  deed  acquiring  the  right 
of  way  for  the  construction  of  the  road. 
Pollard  V,   Maddox,  28  Ala.  321. 

Purchasers  of  Railroads  under  Statutes. 
— When  the  purchasers  of  a  railroad  form 
a  corporation  under  the  provisions  of  the 
statute — act  "to  constitute  the  purchasers 
of  any  railroad  heretofore  sold  under  au- 
thority of  any  law  of  this  state,  a  body 
corporate  and  politic,"  approved  Decem- 
ber 17,  1873,  and  amended  March  20,  1875 
— the  new  corporation  succeeds  to  the 
franchises,  faculties  and  powers  of  the 
old  corporation  precisely  as  surrendered 
or  lost;  though  as  to  ownership  of  prop- 
erty and  liabilities,  it  is  a  new  corpora- 
tion. Mobile,  etc.,  R.  Co.  v,  Steiner,  etc., 
Co.,  61  Ala.  559. 

Same  —  Restrictions  Afifecting  Pur- 
chasers.— On  change  of  corporation  under 
Act  1875,  p.  132,  the  new  corporation  suc- 
ceeds to  the  franchises,  •faculties,  and 
powers  of  the  old  corporation  precisely 
as  surrendered  or  lost,  though,  as  to  own- 
ership of  property  and  liabilities,  it  is  a 
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new  corporation.  The  new  corporation  is 
bound  by  restrictions,  accepted  by  the 
old,  on  the  corporate  power — for  instance, 
as  to  receiving  state  aid — although  not 
embodied  in  the  charter.  Mobile,  etc.,  R. 
Co.  r.  Steiner,  etc.,  Co.,  61  Ala.  559. 

§  308.  Liabilities  of  Original  Corpcration. 

Intent  to  Absolve  Can  Not  Be  In- 
ferred.— A  legislative  intent,  upon  change 
or  reorganization  of  a  corporation,  to  ab- 
solve it  from  existing  liabilities,  can  not 
be  inferred,  but  must  unmistakably  ap- 
pear. Trustees  of  University  z/.  Moody, 
62  Ala.  389. 

Right  of  Action  to  Enforce.— The 
creditors  of  a  corporation,  the  property 
and  effects  of  which  have  been  trans- 
ferred under  an  agreement  by  the  trans- 
ferees to  organize  a  new  corporation  and 
pay  the  debts  of  the  old  to  a  certain 
amount,  have  a  right  of  action  against 
the  transferees,  which  the  creditors  alone 
can  bargain  away.  Dimick  v.  Register,  92 
Ala.  458,  9  So.  79,  cited  in  note  in  26  L.  R. 
A.,  N.  S.,  1103. 

Where  the  debts  of  the  corporation 
amount  to  more  than  the  sum  agreed  to 
be  paid,  equity  has  jurisdiction  to  de- 
termine the  proportion  due  to  each  cred- 
itor. Dimick  v.  Register,  92  Ala.  458,  9 
So.  79. 

X.  CONSOLIDATION. 

See  ante,  "Purchasing  and  Holding 
Stock  in  Other  Corporations,"  §  182. 

§  309.    Power  to  Consolidate. 

Electric  light  companies  are  "manufac- 
turing corporations,"  within  Code,  §  1565, 
authorizing  the  consolidation  of  manu- 
facturing corporations.  Beggs  z/.  Edison 
Electric  Light  &  Illuminating  Co.,  96  Ala. 
295,  11  So.  381,  cited  in  note  in  52  L.  R.  A. 
379. 

§  310.    Agreements  for  Consolidation. 

The  words  consolidate  and  consolida- 
tion, as  used  in  statutes  authoiizing  and 
ratifying  the  union  or  combination  of 
several  railroad  corporations  into  one, 
have  not  acquired  a  recognized  judicial 
construction,  which  imports  that  all  the 
companies  are  dissolved  and  merged  into 
one  new  company;  on  the  contrary,  the 
terms  are  equally  applicable  to  a  union  of 
two  or  more  companies  in  such  a  way  that 
one   of   them    is   continued    in   existence. 


though  under  a  new  name,  and  with  en- 
larged powers,  while  the  others  are 
merged  in,  and  absorbed  by  it;  and  when 
the  statute  authorizes  the  companies  to 
unite  and  consolidate  "to  such  an  extent, 
and  upon  such  terms,  as  may  be  agreed  on 
by  and  with  the  company  or  companies 
entering  into  agreement  with  them,'*  the 
character  of  the  consolidation  is  deter- 
mined by  the  stipulations  of  the  agree- 
ment.    Meyer  v.  Johnston,  64  Ala.  603. 

Agreement  for  consolidation  consid- 
ered, and  held,  that  the  consolidated 
company  under  such  contract,  was  not 
a  new  corporation,  formed  by  the  dissolu- 
tion and  merger  of  the  three  original  com- 
panies, but  was  one  of  the  original  com- 
panies, continued  in  existence  under  a 
new  name,  and  with  enlarged  franchises. 
Meyer  v.  Johnston,  64  Ala.  603. 

§  311.  Rights  and  Remedies  of  Dissenting 
Stockholders. 
Laches  and  Acquiescence  as  Affecting 
Right  to  Complain. — A  suit  by  a  stock- 
holder of  a  street  railway  company  to  set 
aside,  on  the  ground  of  ultra  vires,  its 
sale  of  its  property  to  another  such  com- 
pany for  shares  of  its  stock,  is  barred  by 
laches,  being  brought  ten  years  after  the 
transfer  and  two '  years  after  iTfe  ad- 
mittedly knew  of  it;  the  property  having 
in  the  mean  time  been  sold  to  a  third  com- 
pany, and  having  been  mortgaged  by  the 
latter,  and  the  stockholder  having  lived 
near  the  city,  though  outside  the  state, 
everything  done  having  been  open  to  the 
public,  and  statutes  having  been  passed 
to  regulate  anything  done  in  the  way  of 
consolidation,  of  which  it  is  difficult  to 
conceive  that  he  did  not  have  notice. 
Cole  V,  Birmingham  Union  Ry.  Co.,  39. So. 
403,  143  Ala.  427,  cited  in  note  in  9  L.  R. 
A.,  N.  S.,  607. 

§  318.  Status  of  Original  and  Consoli- 
dated Corporations. 
Consolidation  of  Railroads  under  Char- 
ter of  One. — Statutes  ratifying  a  contract 
between  railroad  companies  for  their  con- 
solidation into  one  company  under  a  new 
name,  and  authorizing  such  consolidated 
company  to  adopt  the  charter  of  one  of 
the  constituent  companies,  do  not  amount 
to  the  creation  of  a  new  corporation. 
Meyer  v,  Johnston,  64  Ala.  603,  cited  in 
note  in  52  L.  R.  A.  369. 
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Effect  af  Directors  Acting  as  if  New 
Corporation. — The  legal  effect  of  the  con- 
solidation of  these  railroad  companies  be- 
ing determined  by  the  provisions  of  the 
contract  between  them,  and  of  the  sev- 
eral statutes  authorizing  and  ratifying  it, 
subsequent  acts  on  the  part  of  the  board 
of  directors  of  the  consolidated  company, 
or  conveyances  executed  by  them,  indicat- 
ing an  opinion  by  them  that  they  were 
acting  for  a  new  corporation,  can  not  af- 
fect the  identity  of  the  corporation,  or 
the  legal  rights  and  liabilities  resulting 
from  that  identity.  Meyer  v,  Johnston, 
64  Ala.  603. 

§  313.  Franchises  and  Powers  of  Consoli- 
dated  Corporation. 
Transfer  of  Rights  on  Purchase  of 
Business. — A  corporation  having  no  au- 
thority under  its  own  charter  to  acquire 
and  exercise  rights,  powers,  and  fran- 
chises of  another  corporation,  or  to  carry 
on  the  business  of  such  other  corporation, 
does  not  succeed  to  such  rights,  powers, 
and  franchises  by  purchasing  the  prop- 
erty of  the  other  company,  though  it  be 
the  whole  of  such  property  employed  by 
that  company  in  carrying  on  the  business 
it  was  chartered  to  engage  in.  Southern 
Ry.  Co.  V,  Mitchell,  37  So.  85,  139  Ala. 
639. 

§  314.    Liabilities  for  Debts  and  Acts  of 

Original  Corporations. 
§  314  (1)   Liability  for  Debts. 

A  railroad  being  authorized  to  change 
its  name,  with  all  rights  and  obligations 
as  under  the  former  name,  and  to  consoli- 
date with  any  other  company,  united  with 
two  other  companies  without  the  state, 
and  its  officers  were  to  exercise  full  con- 
trol over  the  property  of  all  the  com- 
panies, and  to  contract  debts  binding 
them  all.  The  consolidated  companies 
adopted  a  new  name,  and  also  the  charier 
of  the  first  company,  and  assumed  a  con- 
tract made  for  building  additional  road. 
Held,  that  the  new  company  was  liable 
for  the  obligations  incurred  by  the  first 
company.  Meyer  v.  Johnston,  53  Ala.  237, 
cited  in  note  in  52  L.  R.  A.  373,  11  L.  R. 
A.,  N.  S.,  1120. 

Successive  Consolidations. — Code  1896, 
§  1204,  relative  to  consolidation  of  cor- 
porations, and  providing  that  the  con- 
solidated corpor<ition  shall  be  entitled  to 


the  property  and  rights  of  the  uniting  cor- 
porations, and  liable  to  the  debts  and 
obligations  of  each  of  them,  applies  to 
every  successive  consolidation,  and  makes 
the  final  consolidated  corporation  liable 
tor  the  debts  of  the  original  constituent 
companies.  Birmingham  Ry.,  Light  & 
Power  Co.  v,  Enslen,  39  So.  74,  144  Ala. 
343. 

§  314  (2)    Liability  for  Torts. 

Under  tKe  provision  of  an  act  consoli- 
dating two  rnilroad  companies  under  a  new 
name  that  the  same  "shall  in  no  way  af- 
fect the  rights  of  the  creditors  of  said 
companies,"  an  action  at  law  may  be  main- 
tained against  the  new.  company,  to  re- 
cover damages  for  personal  injuries 
caused  by  the  wrongful  act  of  one  of  the 
old  companies.  Warren  z/.  Mobile  &  M. 
R.  Co.,  49  Ala.  582. 

§  316.  Actions  by  or  against  Consolidated 
Corporation. 
Sufficiency  of  Bill  to  Sustain  Action.^ — 

A  bill  in  equity  against  a  corporation  for 
an  accounting,  and  to  recover  money  al- 
leged to  have  been  obtained  through 
fraud,  unaccompanied  by  a  prayer  for  dis- 
covery, 'is  demurrable,  where  it  is  not  al- 
leged that  the  accounts  to  be  examined 
are  mutual,  but  merely  that  there  is  a 
compliance  in  the  accounts  between  de- 
fendant and  a  corporation  with  which  it 
was  consolidated,  without  particularly 
averring  the  respect  in  which  such  ac- 
counts are  complicated.  Beggs  v.  Edison 
Elect.  Light,  etc.,  Co.,  96  Ala.  295,  11  So. 
381. 

Efifect  on  Pending  Suits.— Code  1896, 
§§  1202-1204,  provide  for  the  consolida- 
tion of  corporations.  The  latter  section 
authorizes  the  adoption  of  the  name  and 
charter  of  either  corporation  as  the  name 
and  charter  of  the  consolidated  corpora- 
tion, and  declares  the  consolidated  cor- 
poration entitled  to  all  the  property  of 
the  constituent  corporations,  and  liable 
for  the  debts  of  each  of  them,  and  pro- 
vides that  suits  pending  for  or  against 
either  of  the  original  corporations  at  the 
time  of  the  consolidation  are  not  abated, 
but  shall  proceed  in  the  name  of  the  con- 
solidated corporation.  A  street  railway 
caused  the  death  of  a  passenger,  and  sub- 
sequently consolidated  with  another  cor- 
poration  under   the   name   of  the   latter. 
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Afterwards,  and,  for  aught  appearing  to 
the  contrary,  after  suit  brought  on  ac- 
count of  the  death,  the  consolidated  cor- 
poration again  consolidated  wfth  a  third 
corporation;  the  new  consolidation  re- 
taining the  name  of  the  original  consoli- 
dation. Held,  that  the  rights  of  the  par- 
ties in  the  pending  suit  were  in  no  wise 
affected  by  the  last  consolidation,  but  the 
suit  would  proceed  as  though  it  had  not 
occurred.  Birmingham  Ry.,  Light  Sl 
Power  Co.  v.  Enslen,  39  So.  74,  144  Ala. 
343. 

Same — Right  to  Defenses  of  Original 
Coq;>orations. — A  corporation  having  been 
sued  at  law  on  a  liability  existing  before 
its  consolidation  with  another  corpora- 
tion, the  successor  can  assert  the  rights 
and  equities  and  defenses  of  the  original 
corporation;  it  succeeding  to  the  merged 
corporations'  respective  rights,  etc.,  and 
becoming  liable  for  all  their  debts,  etc*. 
Southern  Steel  Co.  v,  Hopkins,  47  So.  274, 
157  Ala..  175;  Johnson  v.  State,  88  Ala.  176, 
7  So.  253. 

XI.     mSSOLUTION    AND    FORFEI- 
TURE    OF   FRANCHIisE. 

See  ante,  "Right  to  Vote  in  General," 
§  107;  "Insolvency  or  Dissolution  of  Cor- 
poration, §  137;  post,  "Effect  of  Dissolu- 
tion," §  368. 

§  316.   Causes  and  Grounds  in  General 

As  to  sufficiency  of  pteading  to  show 
forfeiture,  see  ante,  "Allegations  as  to 
Termination  or  Forfeiture,"  §  277   (3). 

A  corporation  is  an  artificial  body,  de- 
pending for  its  existence  upon  a  legisla- 
tive act,  to  which  it  either  mediately  or 
immediately  owes  its  validity.  It  may  ex- 
ist ad  infinitum,  or  its  being  may  be 
limited,  and  although  there  may  be  no 
limitation,  expressly  prescribed,  it  is  sub- 
ject to  dissolution  and  civil  death  in 
various  ways.  Paschall  v,  Whitsett,  11 
Ala.   472,   479. 

"It  is  to  be  observed  that  courts  pro- 
ceed with  extreme  caution  in  proceedings 
which  have  for  their  object  the  forfeiture 
of  corporate  franchises,  and  a  forfeiture 
will  not  be  allowed  except  upon  express 
limitation,  or  for  a  plain  abuse  of  power 
by  which  the  corporation  fails  to  fulfill 
the  design  and  purpose  of  its  organiza- 
tion." Johnson  v.  Southern  Bldg.,  etc., 
Ass'n,   132   Ala.   50,   31   So.   375;   Scott  v. 


United  States,  etc..  Trust  Co.,  140  Ala. 
610,    37    So.    442,   445. 

Under  the  common  law  it  must  appear 
that  a  corporation  has  suspended  busi- 
ness, or  is  derelict,  or  that  it  is  impossible 
for  it  to  attain  the  objects  for  which  it 
was  formed  to  authorize  its  dissolution. 
Alabama  Cent.  Ry.  v.  Stokes,  47  So.  336, 
157  Aa.  202. 

Consideration  of  Interests  of  Stockhold- 
ers.— A  domestic  corporation  organized 
to  buy,  sell,  lease,  and  improve  land  pur- 
chased land  on  which  a  number  of  in- 
ferior houses  stood.  It  improved  the 
property  by  erecting  new  cottages.  It 
from  time  to  time  declared  small  divi- 
dends. The  buildings  on  the  property 
deteriorated,  but  the  income  was  suffi- 
cient to  meet  the  fixed  charges.  The 
agents  of  the  corporation  always  paid  the 
taxes,  collected  rents,  and  rendered  reg- 
ular accounts.  The  property  was  bought 
at  a  greatly  inflated  price,  and  to  wait  for 
a  probable  advance  could  not  be  said  to 
be  an  unprofitable  business,  for  the  stock- 
holders would  not  be  called  on  for  aid  to 
the  corporation.  Held,  that  the  court  at 
the  suit  of  minority  stockholders  for  the 
dissolution  of  the  corporation  would  not 
order  a  sale  of  the  property;  there  being 
no  evidence  of  the  insolvency  of  the  cor- 
poration, or  bad  faith  in  its  management. 
Sullivan  v.  Central  Land  Co.,  173  Ala.  426, 
55  So.  612. 

Conditional  Forfeiture  under  Statute. — 
Act  Jan.  12,  1856,  provided  for  the  re- 
newal of  a  state  loan  to  a  certain  cor- 
poration. Act  Feb.  14,  1856,  provided 
that  before  extending  any  loan  by  vir- 
tue of  the  provisions  of  the  act  under 
which  application  is  made  for  a  loan  or 
extension,  the  corporation  must  accept 
the  provisions  of  the  act  of  February  14, 
and  provided,  as  a  condition  of  renewal 
of  "any"  loan  to  a  corporation,  that  it 
must  consent  to  a  forfeiture  of  its  char- 
ter in  default  of  payment  of  the  loan. 
Held,  that  the  second  statute  applied  to 
an  application  for  an  extension  under  the 
first.  Mobile  &  O.  R.  Co.  v.  State,  29 
Ala.  573. 

§   317.    Invalid   or   Fraudulent   Corpora- 

tion« 

False  Statement  of  Paid  in  CapitaL— 

Where  the  articles  of  incorporation  falsely 

state  that  the  entire  capital  stock  has  been 
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paid  in,  when  in  reality  only  a  fifth  has 
been  paid  in,  that  false  statement,  made 
in  direct  contravention  of  the  statute,  is 
such  a  fraud  on  the  public  that  the  state 
is  authorized  in  forfeiting  the  corpora- 
tion's charter.  Floyd  v.  Baker  (Ma.),  59 
So.  280. 

§  318.    Limitation   of   Term. 

The  duration  of  corporate  existence  may 
be  limited  by  a  by-law  adopted  at  the 
time  of  its  organization.  Merchants,  etc., 
Line  v.  Waganer,  71  Ala.  681. 

A  by-law  of  a  corporation,  adopted  at 
the  time  of  its  organization,  providing 
that  it  shall  be  dissolved  on  a  designated 
day  in  the  future,  puts  an  end  to  the  cor- 
poration on  the  day  designated;  and  its 
continuance  thereafter  is  merely  permis- 
sive, the  result  of  silent  acquiescence,  and 
it  can  only  be  regarded  as  a  joint-stock 
company,  having  no  fixed  duration,  and 
being  liable  to  be  terminated  at  the  mere 
will  of  any  of  the  parties  in  interest;  but 
so  long  as  the  shareholders  continue  to 
act  in  joint  adventure  after  such  dissolu- 
tion, they  must  be  presumed  to  have 
agreed  to  be  governed  by  the  same  au- 
thority and  rules  as  those  which  governed 
the  corporation.  Merchants,  etc..  Line  v» 
Waganer,  71  Ala.  581. 

§  319.  NonuBer  or  Surrender  of  Franchise. 

In  the  creation  of  every  corporation,  it 
is  implied  in  law,  that  a  misuser,  or  non- 
user,  shall  affect  a  forfeiture  of  the  char- 
ter. State  V.  Tombeckbee  Bank,  2  Stew. 
30,  36. 

Violation  of  Statute  Showing  Abandon- 
mcnt-^The  purpose  of  the  statute  requir- 
ing corporations  to  keep  a  principal  office 
and  an  agent  in  the  state  is  to  aid  the  state 
in  the  supervision  and  control  of  corpora- 
tions, and  has  no  regard  for  the  financial 
interests  of  corporations,  and  failure  to 
comply  with  the  statute  may  or  may  not 
evidence  a  purpose  to  abandon  corporate 
functions,  depending  on  attending  circum- 
stances, so  that  the  mere  fact  that  a  corpo- 
ration for  a  time  failed  to  observe  the  stat- 
ute did  not  show  an  abandonment,  where 
all  the  time  it  had  agents  in  the  state  for 
the  management  of  its  property.  Sullivan 
V.  Central  Land  Co.,  173  Ala.  426,  56  So. 
612. 

Though  meetings  of  stockholders  of  a 
domestic  corporation  held  outside  of  the 


state  are  irregular,  under  Code  1907,  § 
3481,  authorizing  meetings  outside  of  the 
state  on  specific  conditions,  or  illegal  be- 
cause of  the  absence  of  any  statute  au- 
thorizing such  meetings,  they  show  that 
the  stockholders  retain  an  interest  in  the 
corporation  and  are  attempting  to  exer- 
cise its  powers,  so  that  minority  stock- 
holders suing  for  the  dissolution  of  the 
corporation  on  the  ground  of  abandon- 
ment by  the  stockholders,  can  not  rely 
thereon  to  show  an  abandonment.  Sulli- 
van V.  Central  Land  Co.,  173  Ala.  426,  55 
So.  612. 

§  320.  Misuse  of  Franchise  or  Powers. 

See,  also,  ante,  "Nonuser  or  Surrender 
of  Franchise,"  §  319. 

"Acts  in  excess  of  power  may  un- 
doubtedly be  carried  so  far  as  to  amount 
to  a  misuser  of  the  franchise  to  be  a 
corporation  and  a  ground  for  its  forfei- 
ture. How  far  it  must  go  to  amount  to 
this  the  courts  have  wisely  never  at- 
tempted to  define,  except  in  very  gen- 
eral terms,  preferring  the  safer  course  of 
adopting  a  gradual  process  of  judicial  in- 
clusion and  exclusion  as  the  cases  arise. 
But  we  think  it  may  be  safely  stated  as 
the  general  concensus  of  the  authorities 
that  to  constitute  a  misuser  of  the  corpo- 
rate franchise,  such  as  to  warrant  its  for- 
feiture, the  ultra  vires  acts  must  be  so 
substantial  and  continued  as  to  amount 
to  a  clear  violation  of  the  condition  upon 
W'hich  the  franchise  was  granted,  and  so 
derange  or  destroy  the  business  of  the 
corporation  that  it  no  longer  fulfills  the 
end  for  which  it  was  created."  Johnson 
V,  Southern  Bldg.,  etc.,  Ass'n,  132  Ala. 
50,   31   So.   375,   377. 

Proceedings  to  forfeit  charter  of  cor- 
poration will  not  lie  for  wrongs  to  cred- 
itors and  stockholders  in  the  administra- 
tion of  its  affairs,  by  the  assumption  of 
questionable  rights,  there  being  adequate 
remedy  in  action  for  damages,  but  there 
must  have  been  ultra  vires  acts,  willful 
and  continued,  and  relating  to  some 
franchise  granted.  Johnson  v.  Southern 
Building  &  Loan  Ass'n,  31  So.  375,  132 
Ala.  50. 

Unauthorized  Acts  of  Agent— A  char- 
ter of  a  corporation  will  not  be  forfeited 
by  reason  of  the  managing  agent  violat- 
ing   his  instructions    without  the    knowl- 
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edge  or  consent  of  the  corporation. 
Tuscaloosa  Scientific  &  Art  Ass'n  v. 
State,   58  Ala.   64. 

§  321.  Exercise  of  Power  or  Franchise 
Not  Conferred. 

Amendment  of  Charter  to  Confer  Ad- 
ditional Power. — The  manufacture  and 
sale  of  electricity  by  a  corporation  or- 
ganized under  a  special  charter  to  fur- 
nish a  city  and  its  inhabitants  with  gas 
is  noi  an  engaging  in  unauthorized  busi- 
ness, for  which  its  charter  will  be  va- 
cated, if,  before  it  commenced  suoh 
manufacture,  its  charter  was  amended 
so  as  to  empower  it  to  engage  therein. 
State  V,  Montgomery  Light  Co.,  102  Ala. 
594,   15   So.   347. 

A  corporation  organized  under  a  spe- 
cial charter  to  furnish  a  city  with  gas 
was,  by  amendment  of  its  charter,  au- 
thorized to  engage  in  the  manufacture 
and  sale  of  electricity.  Held,  that  the 
manufacture  and  sale  of  electricity  was 
not  unauthorized  business,  for  which  the 
company's  charter  could  be  vacated. 
State  V.  Montgomery  Light  Co.,  102 
Ala.   594,   15   So.   347. 

§   332.   Violation    of  Charter    or  Statute. 

Violation  of  Charter. — A  court  has  a 
discretion  as  to  declaring  a  forfeiture 
of  the  charter  of  a  corporation  for  an 
act  or  omission  which  is  not  expressly 
made  a  ground  of  forfeiture  by  the  char- 
ter, and  will  exercise  suoh  discretion  in 
favor  of  the  corporation  where  it  ap- 
pears that  the  violation  of  the  charter  is 
doubtful  and  no  public  interest  requires 
the  forfeiture.  State  v.  United  States 
Endowment  &  Trust  Co.,  37  So.  442,  140 
Ala.  610. 

A  court,  in  the  exercise  of  its  discre- 
tion, will  not  declare  a  forfeiture  of  the 
charter  of  a  corporation  uecause  of  its 
failure  to  keep  its  books  at  the  place 
where  if  is  required  by  its  charter  to 
ma'ntain  its  principal  office,  for  a  lim- 
ited tiVe  after  its  organization,  nor  for 
the  failure  of  its  president,  apparently 
through  mistake,  to  make  the  first  an- 
nual report  to  the  auditor  of  state,  re- 
quired by  the  charter,  where  it  does  not 
appear  ♦hat  the  omissions  were  willful 
or  resulted  to  the  prejudice  of  any  per- 
son, and  a  judgment  of  ouster  would 
cause  loss  to  the  stockholders.     State  t/. 


United    States  Endowment    &  Trust  Co., 
37  So.  442,  140  Ala.  610. 

The  13th  section  of  the  act  incorpo- 
rating the  Cahawba  Navigation  Com- 
pany, which  suspends  the  right  to  col- 
lect toll  upon  report  to  the  governor, 
etc.,  that  the  river  is  not  in  the  condition 
contemplated  by  the  act,  does  not,  on 
such  report  being  made,  divest  the  com- 
pany of  its  corporate  charter,  nor  of  its 
right  to  sue  for  and  recover  toll  due  to 
it,  prior  to  the  making  of  the  report. 
Duke  V.  Cahawba  Nav.  Co.,   16  Ala.  372. 

Violation  of  Statute— Identity  of  Name 
with  Existing  Corporation. — Acts  1903,' 
p.  310,  §  2a,  providing  that  no  name 
shall  be  assumed  which  is  identical  with 
that  of  any  corporation  already  existing, 
or  so  nearly  similar  thereto  as  to  lead 
to  confusion,  is  merely  a  direction  to  the 
probate  judge  not  to  record  the  certifi- 
cate under  §  4  of  the  act,  providing  that 
he  must  not  record  the  certificate  until 
it  complies  with  the  provisions  of  the 
act,  and,  after  he  records  the  certificate, 
the  similarity  of  name  does  not  of  itself 
authorize  a  forfeiture  of  a  corporate 
charter,  especially  as  the  act  does  not 
declare  the  result  of  a  noncompliance 
therewith  as  to  name.  White  v.  Citi- 
zens' Light  &  Power  Co.,  172  Ala.  232, 
55  So.  193.  See  ante,  "Nonuser  or  Sur- 
render of  Franchise,"  §  319. 

§   323.   Loss  or  Transfer  of  Property  or 
Capital. 

The  fact  that  a  corporation  organized 
to  sell  real  estate  sold  all  its  property  to 
an  investment  company,  that  company 
assuming  all  the  debts  of  the  corpora- 
tion as  part  consideration  of  the  sale, 
and  did  not  thereafter  engage  in  the 
business  for  which  it  was  incorporated, 
or  earn  or  declare  any  dividends,  is  not 
sufficient  to  show  that  the  corporation 
was  dissolved  so  as  to  authorize  a  stock- 
holder to  sue  to  enforce  individual  bene- 
fits that  would  accrue  to  him  by  virtue 
of  his  interests  in  the  corporation.  Har- 
ton  V.  Johnston,  51  So.  992,  166  Ala.  317. 
See  post,  "Defenses  and  Waiver  of 
Grounds  for  Dissolution  or  Forfeiture," 
§  326. 

§     834.     Insolvency    or    Nonpayment    of 
Debts. 

The  charter  of  the  Tombeckbee  Bank 
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is  not  forfeited  by  a  failure  to  pay  specie 
on  demand  for  its  notes,  there  being  no 
provision  to  that  effect  expressed  therein. 
State  V.  Tombeckbee  Bank.  2  Stew.  30. 

§  826.  Suspension  of  Business. 

It  is  true  that  merely  because  a  cor- 
poration, while  pursuing  the  purpose  of 
its  organization,  is  not  earning  divi- 
dends, is  not  ground  upon  which  a  mi- 
nority stockholder  may  have  its  effects 
distributed;  yet,  when  the  corporation 
ha^  not  attempted  to  carry  out  the  pur- 
poses for  which  it  was  chartered,  when 
it  has  failed  of  the  purposes  and  the  ob- 
jects of  its  creation,  when  the  sharehold- 
ers have  not  for  five  years  held  a  meet- 
ing and  have  no  officer  or  agent  in  the 
state,  when  the  property  is  gradually  de- 
teriorating in  value  and  will  soon  be  in 
a  condition  where  a  part  of  the  corpus 
must  be  annually  sacrificed  to  meet 
taxes,  insurance,  etc.,  the  authorities 
fully  support  the  proposition  that  a  mi- 
nority stockholder  of  such  a  corporation, 
whether  it  be  solvent  or  insolvent,  may 
maintain  a  bill  to  distribute  its  assets 
amongst  those  equitably  entitled  thereto. 
Ross  V,  American  Banana  Co.,  150  Ala. 
268,  43  So.  817;  Central  Land  Co.  v. 
Sullivan,  152   Ala.  360,  44   So.   644,   646. 

§  326.  Defenses  and  Waiver  of   Grounds 
for  Dissolution  or  Forfeiture. 

Right  to  Revoke  Franchise  after  As- 
signment— Where  a  corporation  has  as- 
signed the  rights  and  privileges  given  to 
it  by  the  act  of  its  incorporation  to  an 
individual,  and  the  state  ratifies  the  as- 
signment and  vests  in  him  such  privi- 
leges, they  may  not  be  taken  away  from 
him  for  any  act  or  omission  of  the  com- 
pany, had  it  retained  its  corporate  rights. 
State  V.  Centreville  Bridge  Co.,  18  Ala. 
678. 

Proceedings  in  quo  warranto  by  the 
state  against  a  corporation  for  a  sup- 
posed forfeiture  of  its  charter  should  be 
dismissed,  where  it  appears  that  the 
privileges  conferred  by  the  act  of  incor- 
poration have  been  assigned,  and  the 
state  has  ratified  the  assignment  by  an 
act  vesting  suoh  privileges  in  the  as- 
signee, as  in  such  case  no  object  is  to 
be  gained  by  such  proceeding,  either  in 
reference  to  the  public  or  to  private  in- 


dividuals.      State    V,    Centreville    Bridge 
Co.,   18  Ala.   678. 

Threatened  Revoke  of  Franchise  as 
Defense  to  Nonuser. — In  quo  warranto 
to  annul  the  charter  of  a  water  company 
of  a  city  because  it  had'  willfully  failed 
for  three  years  to  furnish  such  city  with 
a  sufficient  supply  of  water,  an  answer 
by  respondent  that  it  had  enlarged  its 
works  and  increased  its  water  supply  up 
to  a  certain  date,  and  was  then  negotiat- 
ing for  other  wells  which  would  supply 
all  necessary  demands,  and  that  it  ceased 
such  negotiations  because  the  city  had 
declared  its  intention  to  exercise  its  op- 
tion to  purchase  such  waterworks,  is  in- 
sufficient to  constitute  a  defense.  State 
V.  Capital  City  Water  Co.,  102  Ala.  231, 
14  So.  652. 

§  327.  Necessity  of  Judicial  Proceedings. 

The  charter  of  a  corporation  can  not 
be  forfeited  for  misuse  or  abuse  of  char- 
ter powers,  except  by  direct  judicial  pro- 
ceedings. Duke  V,  Cahawba  Nav.  Co.,  16 
Ala,  372;  Importing  &  Exporting  Co.  of 
Georgia  v,  Locke,  50  Ala.  332;  Lehman, 
etc.,  Co.  V,  Warner,  61  Ala.  455. 

A  corporation  is  not  to  be  deemed  dis- 
solved, or  its  charter  forfeited,  by  reason 
of  any  misuser  or  nonuser  of  its  fran- 
chises, until  the  default  has  been  judi- 
cially ascertained  and  declared.  Import- 
ing, etc.,  Co.  V.  Locke,  50  Ala.  332. 

The  charter  of  a  corporation  can  not 
be  declared  void  in  a  collateral  proceed- 
ing, and  evidence  of  fraud  in  the  pro« 
curement  of  the  charter  is  therefore  in- 
admissible in  a  suit  by  the  corporation 
against  an  individual.  Duke  v,  Cahawba 
Nav.  Co.,  16  Ala.  372. 

Misuse  or  Nonuse  Covering  Statutory 
Period. — A  corporation  is  not  to  be 
deemed  dissolved,  or  its  charter  for- 
feited, by  reason  of  any  misuser  or  non- 
user  of  its  franchise  for  the  statutory 
period  (Code,  §  1273),  until  the  default 
and  forfeiture  have  been  judicially  de- 
termined and  adjudged  in  a  proper  pro- 
ceeding for  suoh  purpose  (Code,  §  3417). 
Bloch  V.  O'Connor  Min.  &  Mfg.  Co..  29 
So.   925,   129  Ala.   528. 

Right  to  Show  Forfeiture  in  CoUateral 
Action. — Though  a  corporation  may  be 
dissolved,  and  its  franchises  lost,  by  non- 
user  or  neglect,  yet  the  default  must  be 
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judicially  determined  in  a  suit  instituted 
for  the  purpose.  No  advantage  can  be 
taken  of  any  nonuser  or  misuser  on  the 
part  of  a  corporation,  by  any  defendant 
in  any  collateral  action.  Harris  v,  Nesbit, 
24  Ala.  398,  400.  See,  also,  Hudgins  v. 
State,  46  Ala.  208;  State  v,  Moore,  19 
Ala.  514. 

No  advantage  can  be  taken  of  any 
nonuser  or  misuser  on  the  part  of  a 
corporation,  by  any  defendant  in  any  col- 
lateral action.  This  doctrine  is  indis- 
pensable to  the  protection  of  innocent 
persons,  who  have  dealt  with  the  corpo- 
ration. It  is  necessary  to  the  existence 
of  a  corporation,  which,  otherwise,  would 
be  consumed  in  repeated  contests  about 
its  right  of  existence.  Importing,  etc., 
Co.  V,  Locke,  50  Ala.  332,  335. 
-  The  corporate  existence  of  an  associa- 
tion of  individuals,  in  the  exercise  and 
user  of  corporate  franchises  under  color 
of  legal  organization  as  a  corporation, 
can  not  be  inquired  into  collaterally, 
where  the  state  acquiesces  in  such  user. 
Central  Agricultural  &  Mechanical  Ass'n 
V.  Alabama  Gold  Life  Ins.  Co.,  70  Ala. 
120. 

Right  to  Show  Forfeiture  in  Defense 
of  Prosecution  for  Violation  of  Charter. 
— T«he  charter  of  a  corporation  can  not 
be  impeached,  or  a  forfeiture  shown,  in 
defense  of  a  prosecution  for  violating  a 
penal  provision  contained  in  it,  such  as 
a  prohibition  upon  selling  liquor  within 
a  specified  distance  from  an  incorporated 
academy.  A  direct  proceeding  against 
the  corporation  must  be  instituted  to 
present  such  questions.  Hudgins  v.  State, 
46   Ala.  208. 

§   828.  Jurisdiction    and    Venue    of    Pro- 
ceedings. 

A  corporate  franchise,  granted  by  one 
state,  can  not  be  revoked  or  annulled  by 
the  courts  of  another.  Importing  &  Ex- 
porting Co.  of  Georgia  v,  Locke,  50  Ala. 
332. 

A  court  of  equity  is  the  proper  place 
to  have  decreed  the  dissolution  of  a  non- 
going  corporation  and  the  distribution  of 
its  assets  among  those  entitled  thereto. 
Minona  Portland  Cement  Co.  v,  Reese, 
52  So.   523,   167  Ala.   485. 

Concurrent  Jurisdiction  of  City  and 
Chancery   Court — In    a   suit    to    dissolve 


a  corporation  located  in  Jefferson  county, 
the  city  court  of  Birmingham  has  juris- 
diction, equally  with  the  chancery  court, 
under  Code,  §  1683,  providing  for  the 
dissolution  of  a  corporation  by  filing  a 
petition  in  the  chancery  court  of  the  di- 
vision in  which  the  corporation  is  lo- 
cated, and  under  Acts  1888-89,  p.  992, 
conferring  upon  the  city  court  of  Birm- 
ingham, within  the  limits  of  Jefferson 
county,  "all  the  jurisdiction  and  powers" 
of  the  chancery  court.  Wolffe  v.  Under- 
wood, 91  Ala.   523,  8   So.  774. 

Action  to  Forfeit  Charter^^Code  1886, 
§  3161,  authorizes  an  action  in  the  name 
of  the  state  for  the  forfeiture  of  a  cor- 
poration's charter  on  grounds  specified. 
Section  3168  requires  the  judge  of  the 
circuit  court  in  the-  county  in  which  the 
corporation  is  located,  thaving  reason  to 
believe  that  any  of  such  grounds  exist, 
to  direct  the  solicitor  of  the  circuit  or 
county  to  bring  such  action.  Section 
3169  declares  that  such  action  must  be 
brought  in  the  circuit  court  of  the  county 
in  which  the  corporation  has  its  princi- 
pal office,  or,  if  it  has  no  principal  office, 
in  the  circuit  court  of  any  county  in 
which  it  does  business.  Held,  that  such 
action,  brought  on  the  ground  that  the 
corporation  had  fo;-feited  its  franchises 
by  nonuser,  could  not  be  maintained 
where  the  corporation's  principal  office 
was  located  in  another  state,  and  it  did 
no  business  in  Alabama,  unless  it  ap- 
peared that  the  county  in  which  the  ac- 
tion was  brought  was  the  one  in  which 
the  corporation  had  its  principal  office, 
or  had  done  business.  State  v.  Mobile 
&  G.  R.  Co.,  108  Ala.  29,  18  So.  801. 

§  888.  Proceedings  for  Voluntary   Disso- 
lution. 

A  private  corporation  may  be  dis- 
solved by  the  stockholders,  without  the 
consent  of  the  state.  Merchants  &  Plant- 
ers' Line  v.  Waganer,  71  Ala.  581. 

Code,  §  1683,  authorizes  the  dissolution 
of  a  "private  corporation"  on  a  petition 
filed  in  the  chancery  court  of  the  divi- 
sion in  which  the  corporation  is  located. 
Held,  that  a  corporation  organized  un- 
der the  general  laws  for  the  purpose  of 
mining  and  manufacturing,  and  author- 
ized to  purchase  stock  in  other  compa- 
nies, was  a  "private  corporation,"  within 
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tlie  meaning  of  such  section.     Wolffe  v. 
Underwood,  91  Ala.  623,  8  So.  774. 

Consent  of  Stockholders. — An  incorpo- 
rated company  may  consent  to  a  forfei- 
ture of  its  charter,  though  such  consent, 
it  seems,  can  only  be  given  by  all  the 
stockholders;  and  a  statute  which  de- 
clares a  forfeiture,  with  the  consent  of 
the  company,  does  not  impair  the  obli- 
gation of  contracts.  Mobile,  etc.,  R.  Co. 
r.  State,  29  Ala.  573,  cited  in  note  in  2 
L.  R.  A.,  N.  S.,  495. 

§   330.   Proceedings   to   Enforce   Dissolu- 
tion or  Forfeiture. 

§   331.  By  or  in  Name  of  Sute  or 

Public  Officers. 

Authority  or  Duty  to  Bring  Proceed- 
ings.— "Informations  in  the  nature  of  a 
quo  warranto  at  the  common  law,  are 
filed  by  the  attorney  general  of  his  own 
authority,  or  by  the  king's  coroner,  com- 
monly called  the  master  of  the  crown  of- 
fice, formerly  of  his  own  authority,  but 
since  the  statute  of  IV.  and  V.  William 
and  Mary,  c.  18,  under  sanction  of  the 
court  of  king's  bench — 3  Burr.  1616;  An- 
gell  &  Ames  on  Corp.  606.  The  statute 
of  IV.  and  V.  William  and  Mary  is  not 
in  force  in  this  state,  and  we  have  none 
like  it  that  can  possibly  affect  this  case; 
consequently  the  discretion  of  tihe  state 
to  proceed  or  not  to  proceed  for  the  for- 
feiture, is  not  placed  in  the  hands  of  any 
of  our  courts,  and  it  has  already  ap- 
peared that  they  can  not  derive  it  from 
the  common  law."  State  v.  Moore,  19 
Ala.  514,  520. 

Act  1843,  authorizing  the  solicitor  of 
the  circuit  to  institute  proceedings  to 
have  a  declaration  of  forfeiture  against 
a  private  corporation  for  misuser  or  non- 
user  only  at  the  instance  of  the  state, 
and  in  its  behalf,  precludes  the  solicitor 
from  instituting  such  proceeding  with- 
out being  directed  by  the  attorney  gen- 
eral or  the  legislature.  State  v.  Moore, 
19  Ala.  514;  Tuscaloosa  Scientific  &  Art 
Ass'n  V.  State,  58  Ala.  54. 

An  information  for  the  purpose  of  dis- 
solving the  corporation,  or  of  seizing  its 
franchises,  can  not  be  prosecuted  but  by 
the  authority  of  the  commonwealth,  to 
be  exercised  by  the  legislature,  or  by  the 
at*'>rney  or  solicitor  general,  acting  un- 
der its    discretion  or  ex-officio    in  its  be- 


half; for  the  commonwealth  may  waive 
any  breaches  of  any  condition  expressed 
or  implied,  on  which  the  corporation  was 
created,  but  can  not  be  given  judgment 
for  the  seizure  of  the  commonwealth  of 
the  franchises  of  any  corporation,  unless 
the  commonwealth  be  a  party  in  interest 
of  the  suit,  and  thus  assenting  to  the 
judgment.  State  v,  Moore,  19  Ala.  514, 
521. 

By  the  construction  of  the  act  in  ref- 
erence to  the  common  law,  which  t-he 
legislature  evidently  had  in  view,  the 
legislature  intended  to  confer  this  high 
discretion  upon  our  attorney  general  to 
be  exercised  in  its  behalf  justly  and  im- 
partially. State  V.  Moore,  19  Ala.  514, 
521. 

Under  the  act  of  1843  (Clay's  Dig.,  515, 
§  39)  the  solicitor  of  the  circuit  was  au- 
thorized to  institute  proceedings  to  have 
a  declaration  of  forfeiture  against  a  pri* 
vate  corporation  for  misuser  or  nonuser, 
only  at  the  instance  of  and  in  behalf  of 
the  state;  and  hence  it  was  held  the  so- 
licitor could  not  institute  such  proceed- 
ings at  his  own  volution,  but  only  on  the 
direction  of  the  attorney  general  or  the 
legislature.  Tuscaloosa,  etc..  Art  Ass'n 
V,   Murphy,   58  Ala.  54. 

The  Act  of  February  4,  1846  (Pam- 
phlet Acts,  44),  under  which  an  incor- 
porated turnpike  company  may  be  in- 
dicted for  a  failure  to  keep  their  road 
in  repair,  does  not  deprive  the  state  of 
the  right  to  proceed  for  a  forfeiture  un- 
der the  act  of  1843.  State  v,  Moore,  19 
Ala.  514. 

Rule  under  Code. — Under  the  statute, 
subsequently  adopted  and  now  forming 
a  part  of  the  Code  (§§  3419-20)  it  is  pro- 
vided that  such  action  may  be  brought 
on  the  information  of  any  person  giving 
security  for  the  costs  of  the  action,  to  be 
approved  by  the  clerk  of  the  court  in 
which  the  same  is  brought,  and  when- 
ever security  for  costs  is  given  and  ap- 
proved by  the  clerk,  any  person  may  in- 
stitute and  prosecute  proceedings  in  that 
court,  under  §  3420  of  the  Code.  Tusca- 
loosa, etc..  Art  Ass'n  v.  Murphy,  68 
Ala.  54. 

Nature  and  Form  of  Remedy  and  Pro- 
cedure.— A  scire  facias  is  the  proper  rem- 
edy in  proceeding  under  the  Act  of  Feb- 
ruary   6,    1843    (Clay's    Dig.    515,    §    39), 
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against  an  incorporated  turnpike  com- 
pany for  a  forfeiture  of  its  charter. 
State  V,   Moore,   19   Ala.   514. 

In  proceeding  by  scire  facias  under 
the  Act  of  1843,  against  an  incorporated 
company,  the  scire  facias  should  allege 
that  the  defendants  procured  the  act  of 
their  incorporation,  or  that  they  accepted 
it,  or  acted  under  it.  State  v,  Moore,  19 
Ala.  514. 

Information,  under  Code,  §  3417,  to  for- 
feit charter  of  a  corporation,  does  not 
satisfy  §  3428,  requiring  the  act  or  omis- 
sion complained  of  to  be  concisely  and 
clearly  set  forth,  where  it  merely  alleges 
that  it  abuses  and  nonperforms  its  duties 
under  its  franchise.  Johnson  v.  Southern 
Building  &  Loan  Ass'n,  31  So.  375,  132 
Ala.  50. 

Evidence. — Where  the  corporation  is- 
sued and  furnished  rules  to  its  agents 
for  their  guidance,  in  conducting  the 
scheme  of  awards  and  prizes  authorized 
by  its  charter,  the  corporation  may  in- 
troduce them  in  evidence,  when  a  forfei- 
ture of  the  charter  is  sought  for  viola- 
tions of  the  charter  by  its  agents;  it 
being  for  the  jury  to  determine,  in  view 
of  the  evidence,  whether  it  was  the  bona 
fide  purpose  of  the  corporation  to  be 
governed  by  such  rules,  or  whether  the 
rules  were  mere  machinery  to  give  the 
conduct  of  its  business  a  show  of  le- 
gality, violations  of  which  by  agents 
were  acquiesced  in,  or  connived  at  by 
the  officers  in  charge  of  its  affairs.  Tus- 
caloosa, etc..  Art  Ass'n  v.  Murphy,  58 
Ala.  54. 

In  determining  the  weight  to  be  ac- 
corded to  the  testimony  of  a  witness 
testifying  to  violations  of  its  charter  by 
the  defendant  corporations,  the  jury  may 
look  to  the  fact  (if  they  find  such  to  be 
proved)  that  the  proceeding  was  the  re- 
sult of  a  combination  between  the  owners 
of  two  other  rival  lotteries,  and  such  wit- 
ness was  interested  or  concerned  in  either 
of  them.  Tuscaloosa,  etc.,  Art  Ass'n  v. 
Murphy,  58  Ala.  54. 

Dismissal  of  Proceedings.— One  insti- 
tuting proceedings  under  Code,  §§  3419, 
3420,  for  the  dissolution  of  a  corpora- 
tion, can  not  confess  error  or  dismiss 
the  proceeding  without  leave  of  court, 
since  such  proceedings  are  conducted  in 
the  interest  of  the  state,  as  well  as  that 


of    the  individual.      Tuscaloosa  Scientific 
&  Art  Ass'n  v.  Murphy,  58  Ala.  54. 

AppeaL — ^The  provisions  of  the  Revised 
Code  with  reference  to  vacating  charters 
of  corporations  (ohap.  5,  title  2,  part  3), 
fixing  ten  days  as  the  period  within 
which  appeals  may  be  taken  from  judg- 
ments of  forfeiture  against  corporations, 
bar  an  appeal,  if  not  sued  out  within 
that  time.  Sections  3485,  3508,  forming 
a  part  of  chap.  1,  title  5,  part  3,  of  the 
Revised  Code,  giving  an  appeal  from  any 
final  judgment  of  the  circuit  court,  etc., 
within  two  years,  apply  only  to  cases  as 
to  which  a  different  time  is  not  pre- 
scribed, and  to  the  class  of  appeals  pro- 
vided for  in  that  chapter.  Alabama  Coal, 
etc.,  Co.  V.  State,  54  Ala.  36. 

§   33S.  By  Members    or  Officers  of 

the  Corporation. 

See  ante,  "Suspension  of  Business," 
§   325. 

§  33S  <1)  In  General 

Stockholders  in  a  corporation  may  join 
in  a  suit  for  the  dissolution  of  the  cor- 
poration and  settlement  of  its  affairs. 
Merchants  &  Planters  Line  v.  Waganer, 
71  Ala.  581. 

A  single  stockholder  may  maintain  a 
bill  to  dissolve  the  corporation  and  dis- 
tribute its  assets,  whether  the  corpora- 
tion be  solvent  or  insolvent,  if  it  has 
failed  of  the  objects  of  its  creation.  Ross 
r.  American  Banana  Co.,  150  Ala.  268,  43 
So.  817. 

Necessity  of  Demand  on  Officers  When 
Stoc]cholder  Sues. — Stockholders  of  a 
nongoing  corporation,  which  has  failed 
of  the  objects  for  which  it  was  formed, 
and  which  owes  no  debts,  may  sue  for 
dissolution  of  the  corporation  and  the 
distribution  of  its  assets  to  those  entitled 
thereto,  without  first  applying  to  the  di- 
rectors; the  latter  having  no  authority  to 
dissolve  the  corporation.  Minona  Port- 
land Cement  Co.  v,  Reese,  52  So.  523, 
167  Ala.  485. 

Where  a  corporation  had  failed  to 
carry  out  the  purposes  for  which  it 
was  chartered,  and  its  property  is  de- 
teriorating in  value,  and  the  income  only 
paying  fixed  charges,  no  complaint  being 
made  against  the  managing  officers  re- 
specting such  condition,  a  demand  on 
them    for  a    distribution  of   the  assets  is 
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not  necessary  before  a  minority  stock- 
holder may  sue  for  a  distribution.  Cen- 
tral Land  Co.  v.  Sullivan,  152  Ala.  360, 
44  So.  644,  cited  in  note  in  20  L.  R. 
A.,  N.  S.,  1078.  See  post,  "Pleading," 
i  332  (4). 

§  8Sa  (2)  Nature  and  Form  of  Remedy. 
Fraudulent  Transactions. — A  suit  in 
equity,  against  a  corporation  by  one  of 
its  stockholders,  to  dissolve  the  corpora- 
tion because  of  a  fraudulent  sale  of  land 
made  to  it  by  a  director  after  the  incor- 
poration, can  not  be  maintained.  The 
proper  remedy  is  a  suit  by  the  corpora- 
tion, through  its  lawful  agents,  or,  on 
their  refusal  to  act,  by  one  then  a  stock- 
holder to  set  the  sale  aside.  Tutwiler  v. 
Tuscaloosa  Coal,  Iron  &  Land  Co.,  89 
Ala.  391,  7  So.  398. 

§  332  <3)  Parties. 

.  Stockholders. — A  stockholder  in  a  cor- 
poration is  a  necessary  party  to  a  bill  for 
its  dissolution.  Alabama  Cent.  Ry.  Co. 
V,    Stokes,    47   So.    336,    157    Ala.   202. 

In  a  suit  by  a  stockholder  to  dissolve 
the  corporation  because  of  alleged  failure 
of  the  purpose  and  objects  of  its  creation, 
the  remaining  stockholders  are  necessary 
parties.  Ross  v.  American  Banana  Co., 
150  Ala.  268,  43  So.  817. 

"In  the  proper  business  of  the  associ- 
ation, the  corporate  body  only  can  be 
dealt  with,  and  it  is  the  only  necessary 
party  plaintiff  or  defendant  to  represent 
corporate  interests.  When,  however,  it 
comes  to  a  destruction  of  the  associa- 
tion and  a  distribution  of  its  assets,  the 
cestuis  que  trustent  (the  stockholders) 
must  be  parties  to  the  litigation.  The 
corporation,  in  such  case,  has  no  author- 
ity to  represent  them  singly  or  as  a 
whole.  The  necessary  effect  of  every 
such  suit  is  to  disturb  and  disrupt  the 
relation  of  the  corporation  and  the  stock- 
Iholders,  and  as  in  similar  suits  in  refer- 
ence to  trust  property,  the  cestuis  que 
trustent  are  necessary  parties."  McKIe- 
roy  V.  Gadsden  Land,  etc.,  Co.,  126  Ala. 
184,   28   So.   660,   661. 

A  decree  dissolving  a  corporation  on 
the  joint  bill  of  a  simple  contract  cred- 
itor and  a  minority  of  the  stockholders, 
without  the  stockholders  at  large  being 
made  parties,  is  void,  though  the  presi- 
dent consented  to  the  obtaining  of  such 


decree.  McKleroy  v,  Gadsden  Land  & 
Improvement  Co.,  28  So.  660,  126  Ala. 
184. 

Deceased  Stockholders. — Where,  in  a 
proceeding  to  dissolve  a  corporation, 
some  of  the  stock  belongs  to  the  estate 
of  a  decedent,  the  adniinistrator  alone  is 
a  necessary  party  to  represent  the  estate. 
Wolfe  V.  Underwood,  97  Ala.  375,  12  So. 
234. 

Director  Charged  with  FraucL^In  a 
suit  to  dissolve  a  corporation  because  of 
a  fraudulent  sale  to  it  by  a  director,  the 
latter  is  a  necessary  party.  Tutwiler  r. 
Tuscaloosa  Coal,  Iron  &  Land  Co.,  89 
Ala.  391,  7  So.  398. 

Director  for  Purpose  of  Discovery. — 
In  a  suit  against  a  corporation  to  enjoin 
it  from  selling  complainant's  stock  to 
pay  the  balance  due  on  his  subscription, 
and  to  dissolve  the  corporation  because 
of  a  fraudulent  sale  of  land  to  it  by  a  di- 
rector, the  president  of  the  corporation, 
against  whom  no  fraud  is  charged  nor  re- 
lief prayed,  can  not  be  made  a  party  for 
purposes  of  discovery.  Tutwiler  v.  Tus- 
caloosa Coal,  Iron  &  Land  Co.,  89  Ala. 
391,  7  So.  398. 

§  332  (4)   Pleadings. 

A  bill  filed  by  a  minority  of  the  stock- 
holders of  a  private  corporation,  seeking 
a  dissolution  of  the  corporation,  and  a 
settlement  of  its  affairs,  is  not  multifa- 
rious, because  the  complainants  are  not 
entitled  to  joint  or  coextensive  relief. 
The  complainants  are  entitled  to  relief 
of  the  same  kind;  and,  in  taking  the  ac- 
count, complete  adjustment  should  be 
made  among  all  the  parties,  plaintiff  and 
defendant.  Merchants,  etc..  Line  v, 
Waganer,  71  Ala.  581. 

A  petition  under  Code,  §  1683,  by  a 
majority  of  the  stockholders  of  a  cor- 
poration, for  the  dissolution  thereof,  may 
be  incorporated  with  a  bill  alleging  facts 
which  show  a  necessity  for  the  interven- 
tion of  the  court,  pending  the  dissolu- 
tion proceeding,  by  the  appointment  of 
a  receiver.  Florence  Gas,  Electric  Light 
&  Power  Co.  v.  Hanby,  101  Ala.  15,  13 
So.  343. 

SufiBciency  of  Allegations  to  Show 
Jurisdiction. — Allegations  of  a  bill  by 
stockholders  to  dissolve  a  corporation 
that  it  was  a  failure,  and  setting  up  facts 
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which,  if  true,  show  conclusively  that  it 
was  a  failure,  and  that  the  business  for 
which  it  was  formed  could  never  be  in- 
augurated or  carried  on,  gave  the  court 
jurisdiction.  Minona  Portland  Cement 
Co.  V,  Reese,  167  Ala.  485,  52  So.  523. 

Same— Redress  Through  Corporation. 
—A  bill  by  a  stockholder  to  dissolve  the 
corporation  for  wrongful  acts  of  its  man- 
aging officers  was  insufficient,  where  it 
failed  to  allege  the  refusal  of  the  corpora- 
tion's managing  body,  after  proper  de- 
mand made  for  that  purpose,  to  redress 
the  wrongs  complained  of  or  to  aver 
sufficient  reasons  for  a  failure  to  make 
such  demand.  Minona  Portland  Cement 
Co.  V,  Reese,  167  Ala.  485,  52  So.  523. 

Same— Insolvency. — ^Where  a  bill  by  a 
stockholder  to  dissolve  a  corporation  al- 
leged that  it  was  insolvent,  but  also  stated 
that  there  were  subscriptions  to  the 
capital  stock,  payable  in  money,  amount- 
ing to  more  than  $300,000,  the  solvency 
of  which  were  not  negatived,  nor  that 
such  subscriptions  were  not  ample  to 
pay  the  debts  of  the  corporation,  its  in- 
solvency was  not  sufficiently  alleged. 
Ross  V.  American  Banana  Co.,  43  So. 
817,   150  Ala.  268. 

Same— Abandonment. — On  a  bill  by  a 
stockholder  to  distribute  a  corporation's 
assets,  averments  that  no  meeting  had 
been  held  within  five  years,  that  no  offi- 
cer or  agent  resided  in  the  state,  and  that 
the  business  for  which  the  corporation 
was  organized  had  never  been  attempted, 
sufficiently  show  an  .abandonment 
by  the  stockholders  of  their  duties. 
Central  Land  Co.  v.  Sullivan,  152  Ala. 
360,  44  So.  644. 

§  333  (5)  Evidence. 

In  a  proceeding  to  dissolve  a  corpora- 
tion, an  averment  as  to  the  amount  of  cap- 
ital stock  authorized  and  issued  is  suffi- 
ciently proven  by  an  undisputed  certified 
copy  of  the  charter  proceedings.  Wolfe 
V.  Underwood,  97  Ala.  375,  12  So.  234. 

In  a  proceeding  by  stockholders  to  dis- 
solve a  corporation,  the  testimony  of  pe- 
titioners as  to  the  amount  of  stock  held 
by  them  is  admissible,  and  the  stock  book 
need  not  be  produced  for  that  purpose. 
Wolfe  V.  Underwood,  97  Ala.  375,  12  So. 
234. 

The  prosecution  to  a  final  decree  of  a 


petition  to  dissolve  a  corporation  is  suffi- 
cient evidence  of  the  desire  of  the  peti- 
tioners for  a  dissolution.  Wolfe  v.  Un- 
derwood, 97  Ala.  375,  12  So.  234. 

Condition  of  Corporation  Since  Suit 
Filed. — ^The  court,  in  a  suit  by  minority 
stockholders  to  dissolve  the  corporation 
on  the  ground  of  an  abandonment  by  the 
stockholders,  must  determine  the  rights 
of  the  parties  on  the  facts  existing  at  the 
filing  of  the  bill,  and  the  fact  that  since 
then  efforts  have  been  made  to  put  the 
corporation  on  a  better  footing  as  to  the 
condition  of  its  property,  and  as  to  the 
formality  and  regularity  of  meetings  of 
stockholders,  and  the  fact  that  the  term 
fixed  by  the  statute  for  the  life  of  the  cor- 
poration has  expired  since  the  commence- 
ment of  the  suit>  can  not  be  considered. 
Sullivan  v.  Central  Land  Co.,  173  Ala.  426, 
55  So.  612. 

§  333.  Effect  of  Dissolution  in  GeneraL 

As  to  foreign  corporations,  see  post, 
"Effect  of  Dissolution,"  §  368. 

§  833  (1)  In  General. 

A  corporation,  after  dissolution  for  all 
legal  purposes,  is  a  nonentity,  incapable 
of  suing  and  being  sued.  Paschall  v, 
Whitsett,  11  Ala.  472,  479. 

"In  the  case  of  Weatherly  v.  Capital 
City  Water  Co.,  115  Ala.  156,  22  So.  140, 
we  had  under  consideration  the  construc- 
tion of  §§  1690  and  1691  of  the  Code  of 
1886,  which  appear  also  itt  the  Code  of 
1896  as  §§  1298,  1299,  where  it  was  said, 
as  the  conclusion  of  the  court:  'Upon  dis- 
solution, the  corporation  is  essentially 
dead  except  for  the  general  purpose  of 
collecting  its  assets,  paying  its  debts  and 
dividing  its  property  and  money  remain- 
ing after  the  satisfaction  of  its  liabilities 
among  its  stockholders.  For  the  pur- 
poses of  the  enterprise  or  business  which 
it  was  chartered  to  carry  on,  it  is  as  essen- 
tially dead  as  if  we  had  no  statute  con- 
tinuing its  life  for  the  other  specified  pur- 
poses, as  if,  indeed  it  had  never  existed  at 
all;  and  this  by  the  words  of  the  statute 
which  declare  it  to  be  nonexistent  for  the 
purpose  of  carrying  on  its  business.  Code 
1886,  §  1690  (Code  1896,  §  1298).'  "  Black 
V,  Sullivan  Timber  Co.,  147  Ala.  327,  40 
So.  667,  669. 

Independent  of  statutory  provisions,  a 
corporation   which   has   been   finally   dis- 
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solved  by  judicial  decree  is  no  longer  a 
legal  entity,  and  therefore  can  not  be 
made  a  party  defendant  to  a  suit.  Nelson 
V.  Hubbard,  96  Ala.  238,  11  So.  428,  17  L. 
R.  A.  375;  Saltmarsh  v.  P.  &  M.  Bank,  14 
Ala.  668;  S.  C,  17  Ala.  761;  Fitts  v.  Na- 
tional Life  Ass'n,  130  Ala.  413,  30  So.  374. 

After  the  charter  of  a  corporation  is  de- 
clared forfeited,  it  can  do  no  act  by  which 
rights  can  be  acquired,  nor  can  it  main- 
tain a  suit  to  enforce  those  acquired  dur- 
ing the  continuance  of  the  charter,  unless 
its  power  and  capacity  for  that  purpose 
are  continued  by  statute  after  its  exist- 
ence as  a  corporation  is  ended.  Saltmarsh 
z/.  Planters  &  Merchants'  Bank,  17  Ala. 
761,  cited  in  note  in  15  L.  R.  A.  628. 

E£Fect  at  Common  Law. — Upon  the  for- 
feiture of  its  charter,  which  works  the  dis- 
solution, or  civil  death  of  the  corporation, 
it  is  said  that  by  the  rules  of  the  common 
law,  its  real  estate  remaining,  would  re- 
vert to  the  original  grantor  or  his  heirs, 
its  personal  property  vests  in  the  state, 
and  the  debts  due  to  and  from  the  corpo- 
ration, are  totally  extinguished.  Paschall 
V.  Whitsett,  11  Ala.  472;  Saltmarsh  v,  P. 
&  M.  Bank,  14  Ala.  668,  675. 

At  common  law,  upon  the  dissolution  or 
civil  death  of  a  corporation,  all  its  real  es- 
tate remaining  unsold  reverts  back  to  the 
original  grantor,  or  his  heirs,  for  the  law 
annexes  a  condition  to  every  gift  or  grant, 
that  if  such  body  politic  be  dissolved,  the 
donor  or  grantor  shall  not  re-enter.  Ihe 
personal  estate  vests  in  the  king;  in  this 
country  in  the  people,  or  state,  as  succeed- 
ing to  this  right  and  prerogative  of  the 
crown.  The  debts  due  to  and  from  the 
corporation  are  totally  extinguished;  so 
that  neither  the  members  nor  directors  of 
the  corporation  can  recover,  o»*  be  charged 
with  them  in  their  natural  capacities;  ac- 
cording to  the  civil  law  maxim,  "si  quid 
universitati  debetur,  singulis  non  debetur; 
nee  quod  debit  universitas,  singuli  debent." 
Paschall  v,  Whitsett,  11  Ala.  472,  478. 

§  S38  <»)  E£Fect  on  Contracts  and  Rights 
Generally. 
Power  of  Trustees  under  Trust  Deed. — 

Notwithstanding  the  dissolution  of  a  cor- 
poration at  the  instance  of  its  stockhold- 
ers, under  Code,  §  1683,  et  seq.,  the  court 
may  direct  the  execution  of  powers  con- 
tained in  a  trust  deed  whereby  the  trus- 
tees, upon  default  in  the  payment  nf  bonds 


thereby  secured,  are  authorized  to  take 
possession  of  the  mortgaged  property,  and 
manage  the  corporation's  business.  Nel- 
son V,  Hubbard,  96  Ala.  238,  11  So.  428, 
17  L.  R.  A.  375. 

Making  and  Enforcement  of  Contracts 
by  and  against  Corporation. — The  Plant- 
ers and  Merchants'  Bank  had  no  power, 
after  the  judgment  of  the  circuit  court  de- 
claring its  charter  forfeited,  to  make  a 
contract,  except  so  far  as  it  was  author- 
ized to  act  by  the  statute,  providing  for 
the  ascertainment  of  the  fact,  whether  its 
charter  was  forfeited  or  not.  Saltmarsh 
V,  P.  &  M.  Bank,  14  Ala.  668. 

After  the  charter  of  a  corporation  is  de- 
clared forfeited  by  competent  authority,  its 
existence  is  at  an  end;  it  can  then  do  no 
act,  by  which  rights  can  be  acquired,  nor 
can  a  suit  be  maintained  in  its  name  to 
recover  those  acquired  during  the  con- 
tinuance of  its  charter,  unless  its  powers 
and  capacities  be  continued  by  statute, 
after  its  existence  as  a  corporation  is 
ended,  for  some  certain  purposes.  Salt- 
marsh V,  P.  &  M.  Bank,  14  Ala.  668;  S.  C, 
17  Ala.  761,  766. 

The  dissolution  of  a  corporation  in  this 
state  does  not  affect  its  right  to  sue  and 
be  used  until  a  lapse  of  five  years  after 
such  dissolution,  even  when  the  dissolu- 
tion is  legal  and  effectual.  Revised  Code, 
§  1775.  Hence  the  corporation  had  the 
right  to  use  and  recover  upon  its  con- 
tract, made  previous  to  dissolution,  pro- 
vided it  was  a  legal  contract.  Tuskaloosa, 
etc..  Art  Ass'n  v.  Green,  48  Ala.  346,  349, 
cited  in  note  in  69  L.  R.  A.  139. 

The  stock  and  other  property  of  a 
private  corporation  is  considered  a  trust 
fund  for  creditors.  Therefore,  if  a  cor- 
poration is  dissolved,  the  contracts  of 
such  corporation  are  not  thereby  deemed 
extinguished,  but  they  survive  the  dis- 
solution of  the  corporation.  Smith  v. 
Huckabee,  63  Ala.  191,  195,  cited  in  note 
in  69  L.  R.  A.  140. 

A  decree  of  dissolution  of  a  water  com- 
pany does  not  abrogate  the  contract  of 
the  city  with  the  owners  of  the  water- 
works for  a  supply.  Weatherly  v.  Capital 
City  Water  Co.,  22  So.  140,  116  Ala.  156. 

Pending  the  winding  up  of  the  affairs 
of  a  water  company  dissolved  by  order 
of  court,  and  whose  charter  is  forfeited, 
the  city  has  the  right  to  insist  on  con- 
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tinued  water  supply  by  the  statutory 
trustees.  Weatherly  v.  Capital  City  Water 
Co.,  22  So.  140,  115  Ala.  156. 

Effect  of  Judgment — A  judgment  ob- 
tained by  a  corporation  before  the  sur- 
render of  its  charter,  and  afterwards  sold 
by  its  trustees,  was  not  rendered  dor- 
ment  by  the  act  putting  the  corporation 
in  liquidation,  where  the  power  of  the 
trustee  to  collect  in  the  name  of  the 
corporation  was  expressly  reserved  to  the 
trustees  appointed  to  settle  its  affairs,  nor 
was  the  purchaser  of  the  judgment  re- 
quired to  revive  it  by  scire  facias.  De 
Vendell  v.  Hamilton,  27  Ala.  15G. 

Effect  on  Pending  Proceedings. — A 
reversal  of  a  judgment  declaring  the 
charter  of  a  corporation  forfeited  does 
not  affect  a  suit  previously  instituted 
against  a  debtor  of  the  corporation  by 
the  trustees,  in  whose  hands  the  affairs 
of  the  corporation  were  placed  under  the 
statute  for  settlement.  Jemison  v.  Plant- 
ers* &  Merchants'  Bank,  23  Ala.  168. 

The  proviso  to  the  Act  of  March  6 
1838,  saving  "any  suit  or  suits,  now  pend- 
ing in  favor  of  or  against"  The  Centre- 
ville  Bridge  Co.,  was  intended  to  apply 
only  to  suits  by  the  company  against  in- 
dividuals, or  by  individuals  against  the 
company,  and  not  to  a  proceeding  then 
pending  to  declare  the  charter  forfeited. 
State  V.  Centreville  Bridge  Co.,  18  Ala. 
678. 

§    334.    Continuance  of    Corporation  for 
Purpose  of  Winding  Up. 

A  statute  continuing  the  existence  of 
a  corporation  after  a  forfeiture  of  its 
charter  for  the  collection  of  debts  due 
it  should  receive  a  liberal  construction, 
so  as  to  enable  it  to  use  all  the  usual 
and  appropriate  modes  of  securing  the 
ultimate  collection  of  its  demands.  Salt- 
marsh  V,  Planters'  &  Merchants'  Bank,  14 
Ala.  668,  cited  in  note  in  15  L.  R.  A. 
628. 

Under  an  act  declaring  the  charter  of 
a  banking  corporation  forfeited,  but  au- 
thorizing its  trustees  to  use  the  corpo- 
rate name  in  the  collection  of  debts,  the 
corporation  may  not  discount  or  purchase 
a  bill  of  exchange  as  a  business  transac- 
tion. Saltmarsh  v.  Planters'  &  Merchants* 
Bank,  14  Ala.  668. 

The    statute    of    1843,    continuing    the 
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charter  of  the  Planters'  &  Merchants' 
Bank,  for  the  purpose  of  maintaining 
suits,  subsequent  to  the  forfeiture  of  the 
charter,  applies  as  well  to  suits  com- 
menced before  its  passage  as  to  those 
instituted  afterwards.  Crawford  v.  Plant- 
ers* &  Merchants'  Bank,  6  Ala.  289. 

§  335.  Officers  or  Other  Trustees  for 
Purpose  of  Winding  Up. 

Directors  as  Trustees. — A  dissolution 
of  a  Florida  corporation,  pursuant  to  a 
decree  of  a  court  Of  that  state  rendered 
on  a  petition  of  a  majority  of  the  stock- 
holders, is  a  voluntary  dissolution,  within 
Rev.  St.  Fla.  1892,  §  2157,  providing  that 
on  the  voluntary  dissolution  of  a  cor- 
poration the  directors  shall  be  trustees, 
with  power  to  wind  up  the  affairs  of  the 
corporation.  Black  v.  Sullivan  Timber 
Co.,  40  So.  667,  147  Ala.  327. 

Powers. — **  'Suits  may  be  brought  by 
its  trustee  and  against  it  in  its  corporate 
name,  but  such  suits  only  as  pertain  or 
are  necessary  or  incident  to  the  settle- 
ment of  its  afliairs  as  of  a  business  which 
absolutely  ceased  on  the  instant  of  its 
dissolution.  The  corporation  as  such 
has  no  more  concern  with  or  interest  in 
the  property  once  owned  by  it  after  dis- 
solution than  a  dead  man  has  in  estate 
he  owned  at  the  moment  of  death.  The 
property  after  dissolution  is  in  equity,  the 
property  of  the  shareholders  charged 
with  the  payment  of  debts,  and  by  the 
statute  committed  to  certain  trustees  to 
satisfy  this  change  and  divide  the  res- 
idue among  such  shareholders.  The 
trustees  are  invested  with  the  legal  title 
for  the  purpose  of  the  trust  and  to  an 
extent  sufficient  thereto,  but  no  further. 
Contracts  within  corporate  competency 
and  of  a  nature  to  continue  after  dissolu- 
tion and  bind  the  property,  are  not  abro- 
gated by  dissolution,  but  are  of  continu- 
ing efficacy  against  the  successors  to  the 
defunct  corporation  in  ownership  of  its 
property,  assets  and  franchises,'  etc.  Nel- 
son V,  Hubbard,  96  Ala.  238,  11  So.  428, 
17  L.  R.  A.  375."  Black  v,  Sullivan  Timber 
Co.,  147  Ala.  327,  40  So.  667,  669. 

The  directors  or  trustees  of  the  cor- 
poration, in  the  absence  of  restrictions  in 
the  charter  or  by-laws,  or  of  statutory  or 
constitutional  inhibition,  having  all  the 
authority    of   the    corporation     including 
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right  to  convey  its  property,  the  statutes 
fixing  the  authority  of  the  directors  as 
trustees  to  wind  up  the  business  of  a  cor- 
poration and  a  decree  dissolving  it  would 
not  deprive  them  of  their  powers  as 
agents,  and  a  subsequent  order  of  court 
would  not  be  necessary  to  authorize  a 
sale  of  corporate  property  by  them.  Sul- 
livan Timber  Co.  v.  Black,  48  So.  870,  159 
Ala.  570. 

The  act  .of  1850  directing  a  sale  of  the 
remaining  assets  of  a  certain  corporation 
does  not  repeal  by  implication  the  act  of 
1845  authorizing  the  appointment  of  trus- 
tees to  settle  its  affairs,  and  enabling 
them  to  use  the  remedies  to  which  a  cor- 
poration, while  in  existence,  was  entitled. 
Jemison  v.  Planters*  &  Merchants*  Bank, 
23  Ala.  168. 

Individual  Interest  of  Trustees  Op- 
posed to  Interest  of  Corporation. — A  cor- 
poration was  dissolved  by  limitation  and 
under  Code  1896,  §§  1298,  1299,  its  direct- 
ors became  trustees  to  wind  up  its  affairs, 
the  statute  authorizing  a  contintiing  cor- 
porate existence  for  five  .years  for  Ruch 
purposes.  One  director  brought  a  bill  to 
remove  the  others  and  for  the  appointment 
of  a  receiver  pendente  lite,  alleging  that 
among  the  company's  assets  were  notes 
given  by  the  trustees,  which  were  in  their 
custody,  and  unpaid;  that  nc  effort  had 
been  made  to  collect  the  notes,  but  that 
the  trustees  claimed  they  had  been  given 
with  the  understanding  that  they  were  not 
to  be  paid,  and  denied  that  they  were  col- 
lectible assets,  and  individually  den«cd  any 
liability  thereon;  that,  one  trustee  having 
died,  his  note  was  presented  as  a  claim 
against  his  estate  only  after  complainant 
had  urged  the  chairman  of  the  board  of 
trustees  to  do  so.  Held,  that  the  bill  ex- 
hibited equity,  and  was  not  demurrable. 
Buckley  v,  Anderson,  34  So.  238,  137  Ala. 
325. 

§  336.  Appointment  of  Receiver. 

Right  or  Authority  to  Appoint. — Code 
3886,  §  1691,  providing  that  trustees  shall 
settle  the  affairs  of  a  dissolved  corpora- 
tion unless  other  persons  are  appointed  by 
a  court  of  competent  authority,  does  not 
affect  equity  jurisdiction  in  regard  to  the 
appointment  of  a  receiver  for  a  corpora- 
tion dissolved  by  the  state  for  misfeas- 
ance or  nonfeasance.     Weatherly  v.  Cap- 


ital City  Water  Co.,  22  So.  140,  115  Ala. 

156; 

Courts  of  equity  may  maintain  prop- 
erty rights  in  issue  in  statu  quo  until  a 
hearing  on  the  merits  can  be  had,  and  in 
a  proceeding  to  restrain  a  corporation 
from  merging  with  another  pending,  a 
proceeding  for  its  dissolution,  and  tor  tnc 
distribution  of  its  property  and  the  can- 
cellation of  its  common  stock,  it  was  not 
necessary  to  appoint  a  receiver  to  hold 
the  entire  properties  of  the  company  in 
custodia  legis,  where  jurisdiction  of  the 
corporation  and  of  its  stockholders  and 
directors  was  taken  and  still  existed,  so 
that  a  decree  in  the  dissolution  suit  could 
be  as  effectually  enforced  as  if  the  prop- 
erty were  in  custodia  legis.  Parrish  v, 
Reese,  51  So.  824,  165  Ala.  638;  Coxe  v, 
Huntsville  Gas  Light  Co.,  129  Ala.  496, 
29  So.  867. 

Pleading. — Allegations  and  proof  to  jus- 
tify the  appointment  of  a  receiver  of  a 
corporation  must  be  clear  and  positive. 
Black  V,  Sullivan  Timber  Co..  40  So.  667, 
147  Ala.  327. 

Parties^ — A  bill  seeking  the  appoint- 
ment of  a  receiver  for  a  corporation  that 
was  dissolved  by  order  of  court,  and 
whose  charter  was  forfeited,  and  whose 
assets  are  in  the  hands  of  statutory  trus- 
tees, is  demurrable  for  want  of  parties  re- 
spondent, where  the  corporation  is  the 
sole  respondent.  Weatherly  v.  Capital 
City  Water  Co.,  22  So.  HO,  115  Ala.  156. 

Grounds. — Where  the  bill  did  not  allege 
that  a  dissolved  corporation  was  insolvent 
or  that  the  trustees  were  incompetent, 
or  that  any  fraud  was  attempted  to  be 
perpetrated,  but  only  that  a  sale  or  lease 
of  the  corporation  was  contemplated, 
which  was  not  the  best  that  could  be 
made,  there  was  no  ground  stated  for  the 
appointment  of  a  receiver.  Sullivan  Tim- 
ber Co.  V.  Black,  48  So.  870,  159  Ala.  570. 

The  fact  that  a  corporation  was  dis- 
solved by  the  expiration  of  its  charter, 
and  that  its  assets  had  passed  into  the 
hands  of  the  board  of  directors  as  pro- 
vided by  statute,  presented  no  ground  for 
the  appointment  of  a  receiver.  Anderson 
V.  Buckley,  28  So.  729,  126  Ala.  623. 

The  dissolution  of  the  corporation  by 
the  expiration  of  its  charter  was  not  a 
voluntary  dissolution,  as  upon  petition  by 
a    majority  of    the    stockholders    owning 
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three-fourths  of  the  stock,  but  involuntary 
by  operation  of  the  law,  and  as  much  so 
as .  if  its  charter  had  been  forfeited  by  a 
decree  or  judgment  of  a  court  of  compe- 
tent jurisdiction  upon  adversary  proceed- 
ings instituted  against  it  for  that  purpose. 
The  dissolution  being  involuntary,  and 
its  property  and  assets  being  in  the  cus- 
tody, and  its  affairs  under  the  manage- 
ment of  the  board  of  directors,  the  per- 
sons designated  by  the  statute,  the  mere 
fact  of  dissolution,  without  more,  furnishes 
no  ground  for  the  appointment  of  a  re- 
ceiver. Weatherly  v.  Capital  City  Water 
Co.,  115  Ala.  156,  22  So.  140;  Anderson  v, 
Buckley,  126  Ala.  623,  28  So.  729,  730. 

A  Florida  corporation  was  dissolved  by 
a  court  of  that  state  on  the  petition  of  the 
majority  of  the  stockholders,  and  thereon 
the  directors  became  trustees  for  winding 
up  its  affairs  as  provided  by  Rev.  St.  Fla. 
1892,  §  2157.  Held,  that  a  stockholder 
participating  in  the  proceedings  for  the 
dissolution  was  not  entitled  to  apply  to 
the  courts  of  Alabama  for  the  appoint- 
ment of  a  receiver  of  the  corporation 
merely  because  he  alleged  that  the  ulti- 
mate dividends  from  the  distribution  of 
the  assets  of  the  corporation  would  be 
lessened  by  the  wrongful  management  of 
the  directors.  Black  v.  Sullivan  Timber 
Co.,  40  So.  667,  147  Ala.  327. 

'Where  a  dissolved  water  company  is  in 
the  hands  of  statutory  trustees,  complain- 
ant must  show  that  they  have  failed,  or 
will  fail,  to  supply  water,  in  order  to  en- 
title him  to  the  appointment  of  a  receiver, 
since  he  must  show  that  he  will  suffer 
loss,  and  whether  or  not  the  trustees  have 
authority  to  furnish  water  is  not  material 
as  to  his  rights.  Weatherly  v.  Capital 
City  Water  Co.,  22  So.  140,  115  Ala.  156. 

A  creditor  who. had  a  disputed  claim  of 
$100  applied  for  a  receiver  for  a  water- 
works company  that  had  been  dissolved 
by  order  of  court,  and  whose  charter  had 
been  forfeited,  while  its  property,  worth 
hundreds  of  thousands  of  dollars,  was  in 
the  hands  of  statutory  trustees.  He  did 
not  show  necessity  for  marshaling  assets, 
nor  did  he  aver  that  the  corporation  was 
insolvent,  or  that  the  trustees  mismanaged 
the  assets,  or  that,  on  demand  made,  they 
refused  to  pay  his  debt.  Held,  he  had  no 
right  to  the  relief  prayed.  Weatherly  v. 
Capital  City  Water  Co.,  22  So.  140,  115 
Ala.  156. 


§  337.  Collection  of  Unpaid  Subscr^tions. 

Upon  the  practical  dissolution  of  a 
corporation  after  it  has  ceased  to  be  a 
going  concern,  its  assets,  including  the 
amount  due  on  unpaid  subscriptions,  are 
t  trust  fund  for  the  benefit  of  creditors, 
and  may  be  collected  in  equity.  Drennen 
V,  Jenkins  (Ala.),  60  So.  856. 

§  338.  Enforcement  of  Liabilities  of  Offi- 
cers and  Stockholders. 

Under  §  1478  of  the  Code  of  1852  (Re- 
vised Code,  §  1760),  "relative  to  corpora- 
tions for  manufacturing  purposes."  the 
following  provision  is  found:  "The  stock- 
holders of  any  such  corporation  arc  liable 
for  all  debts  due  by  it  at  the  time  of  its 
dissolution,  to  the  extent  of  their  stock." 
Spence  v,  Shapard,  57  Ala.  598,  600. 

The  liability  of  stockholders  of  corpo- 
rations, under  this  section,  for  debts  of 
the  corporation,  becomes  primarv  and  ab- 
solute on  the  dissolution  of  the  corpora- 
tion; and  a  bill  in  equity  will  lie  to  enforce 
such  liability,  without  averring  the  insol- 
vency of  the  corporation,  and  without 
previous  suit  against  it.  Spence  v,  Shap- 
ard. 57  Ala.  598. 

A  bill  filed  against  two  persons  charg- 
ing that  they  were  stockholders  of  a  cor- 
poration called  "The  Alabama  and  Geor- 
gia Contracting  Company,"  whose  busi- 
ness "was  contracting  for  and  building 
and  constructing  railroads  in  the  states  of 
Georgia  and  Alabama,"  stating  the  number 
of  shares  held  by  defendants,  and  that,  at 
a  certain  time,  the  corporation,  which  has 
since  been  dissolved,  became  indebted  in 
the  sum  of  $160,  "for  wood  sold  and  de- 
livered by  the  complainant  to  the  corpo- 
ration," which  debt  is  still  unpaid,  etc.,  is 
not  demurrable,  because  it  does  not  ex- 
pressly aver  that  the  corporation  had 
power  to  make  the  contract.  Spence  v, 
Shapard,  57  Ala.  598. 

§  339.  Actions  by  or  against  Corporation 
*  after  Dissolution. 

See,  also,  ante,  "Effect  of  Dissolution 
in  General,"  §  333. 

Capacity  of  Corporation  to  Sue  or  Be 
Sued.— The  dissolution  of  a  corporation 
does  not  affect  its  right  to  sue  and  be 
sued  until  the  lapse  of  five  years  aftir 
such  dissolution.  Rev.  Code,  §  1775.  Tus- 
kaloosa  Scientific  &  Art  Ass'n  v.  Green, 
48  Ala.  346,  cited  in  note  in  15  L.  R.  A. 
628. 
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Other  Remedy  than  Suit— Code,  § 
1690,  providing  that  all  corporations 
whose  powers  expire  by  limitation,  and 
which  are  "dissolved  by  forfeiture  or  any 
other  cause,"  shall  exist  for  five  years 
thereafter  for  the  purpose  of  "prosecuting 
or  defending  suits,  settling  their  business, 
disposing  of  their  property,  and  dividing 
their  capital  stock,"  does  not  authorize 
a  suit  to  foreclose  a  mortgage  against  a 
corporation  which  has  been  dissolved  on 
the  petition  of  a  majority  of  its  stockhold- 
ers owning  more  than  three-fourths  of 
the  stock,  pursuant  to  Code,  §  1683,  et 
seq.,  since  provision  is  therein  made  for 
the  appointment  of  a  receiver  to  wind  up 
the  affairs  of  the  corporation,  collect 
debts  by  suit,  pay  debts  of  the  corporation 
which  must  be  contested  in  chancery 
where  their  genuineness  is  questioned, 
and  distribute  among  the  stockholders 
such  assets  as  may  remain;  and  it  is  im- 
material that  the  receiver  failed  to  qualify 
and  accept  the  appointment.  Nelson  v. 
Hubbard,  96  Ala.  238,  11  So.  428,  17  L.  R. 
A.  375,  cited  in  note  in  69  L.  R.  A.  140. 

Notice  of  Suit — ^Amendmentw — In  sum- 
mary statutory  proceedings  by  a  banking 
corporation  whose  charter  has  been  for- 
feited, and  whose  assets  are  in  the  hands 
of  trustees  for  liquidation,  the  notice  may 
be  amended  so  as  to  allege  that  the  suit 
was  instituted  by  the  direction  and  au- 
thority of  the  trustees.  Jemison  v.  Plant- 
ers' &  Merchants'  Bank,  23  Ala.  108. 

Same— Sufficiency. — Under  the  act  of 
February  13,  1843,  forfeiting  the  charter 
of  a  corporation  without  reserving  to  it 
the  power  to  sue,  but  vesting  such  power 
in  trustees,  to  be  by  them  exercised  in  the 
name  of  the  corporation,  a  notice  in  its 
name  against  one  of  its  debtors  which 
fails  to  show  that  the  proceeding  is  in- 
stituted by  the  direction,  or  for  the  use 
of  the  trustees,  is  bad  on  demurrer.  Jemi- 
son V.  Planters'  &  Merchants'  Bank,  17 
Ala.  754. 

Pleading.— The  acts  of  February  13, 
1843,  for  the  final  settlement  of  the  affairs 
of  the  Planters'  and  Merchants'  Bank  of 
Mobile,  and  of  January  24,  1845,  amenda- 
tory thereof,  are  public  acts,  and  will  he 
judicially  noticed,  though  not  specially 
pleaded.  Jemison  v.  Planters',  etc.,  Bank, 
17  Ala.  754. 

In  an  action  brought  by  a  purchaser  of 


negotiable  paper,  at  a  sale  of  a  bank's  as- 
sets made  by  its  trustee  under  the  act  of 
1850,  an  allegation  in  the  declaration  that 
the  charter  was  surrendered,  but  was  con- 
tinued by  virtue  of  the  provisions  of  the 
several  acts  for  the  settlement  of  the 
bank's  affairs,  is  not  repugnant  or  contra- 
dictory, when  construed  with  reference  to 
those  acts.  Savage  v.  Walshe,  26  Ala. 
619. 

In  a  summary  proceeding,  on  a  note  due 
to  a  corporation,  by  notice  and  motion 
by  the  trustees  of  the  corporation,  whose 
charter  has  been  forfeited,  the  certificate 
appended  to  the  notice,  that  the  note  is  the 
corporation's  bona  fide  property,  is  suf- 
ficient to  show  the  jurisdictional  fact  to 
the  end  of  the  suit,  although  the  note  be 
sold  or  assigned  before  judgment.  Jemi- 
son V.  Planters,'  etc.,  Bank,  23  Ala.  168. 

XII.  FOREIGN  CORPORATIONS, 

See  ante,  ^'Actions  between  Members  of 
Same  Corporation,"  §  104;  "Actions  be- 
tween Shareholders  and  Officers  or 
Agents,"  §  169. 

§  340.  Grounds  of  Recognition  in  General 

A  corporation  created  in  one  state  may, 
upon  the  principle  of  comity,  exercise 
within  another  state  the  general  powers 
conferred  by  its  charter,  and  permitted  by 
the  law  of  its  own  state,  provided  the  ex- 
ercise of  such  powers  be  not  inconsistent 
with  the  laws  or  public  policy  of  such 
other  state.  Hitchcock  v.  Bank  of  United 
States,  7  Ala.  386. 

A  corporation  chartered  under  the  laws 
of  Georgia  necessarily  has  its  residence 
there,  and  can  not  exercise  any  of  its  cor- 
porate faculties  in  Alabama  except  by 
comity,  which  is  granted  or  withheld  on 
such  terms  and  conditions  as  may  be  pre- 
scribed. Central  R.,  etc.,  Co.  v.  Carr,  76 
Ala.  388. 

A  corporation  chartered  in  another 
state,  and  authorized  to  construct  and  op- 
erate a  railroad  through  such  state  to  a 
point  in  this  state,  is  a  foreign  corporation, 
and  can  carry  on  business  in  this  state 
only  by  comity,  since  a  state  can  not  con- 
fer corporate  powers  to  be  exercised  in 
another  state.  Central  Railroad  &  Bank- 
ing Co.  V.  Carr,  76  Ala.  388. 

§  341.  Evidence  of  Incorporation. 

To  establish  the  existence  of  an  incor- 
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porated  bank  in  another  state,  a  copy  of 
its  charter,  and  parol  proof  of  its  being  in 
operation,  will  be  sufficient.  Lucas  v. 
Bank,  2  Stew.  147;  Importing,  etc.,  Co.  v. 
Locke,  50  Ala.  332,  335. 

In  a  suit  by  a  foreign  corporation,  it 
must  show  not  only  the  papers  and  pro- 
ceedings of  incorporation,  but  the  statute 
of  the  state  where  it  was  incorporated, 
authorizing  such  incorporation.^  Savage 
V,  Russell,  84  Ala.  103,  4  So.  235. 

A  copy  of  an  act  to  incorporate  a  for- 
eign corporation,  to  which  is  appended 
the  certificate  of  the  secretary  of  the  state 
of  such  corporation,  with  the  seal  of  the 
state  affixed,  is  admissible  to  show  the 
business  of  the  corporation.  Pacific 
Guano  Co.  v,  Mullen,  G6  Ala.  582. 

§  342.    Domestication. 

A  corporation  can  have  rto  legal  ex- 
istence beyond  the  territorial  boundaries 
of  the  sovereignty  by  which  it  is  created, 
and  it  can  transact  business  within  the 
scope  of  its  powers  in  other  sovereignties 
only  upon  such  terms  and  conditions  as 
such  sovereignties  may  provide;  and 
whether  only  terms  and  conditions  are 
prescribed,  upon  which  a  foreign  ccrpora- 
tion  is  permitted  to  exercise  its  powers, 
whether  there  is  concurrent  of  two  or 
more  states  in  the  creation  of  a  single  cor- 
poration, or  whether  a  domestic  corpora- 
tion is  created,  is  a  question  of  legisla- 
tive intent.  Grangers'  Life,  etc.,  Ins.  Co. 
V.  Kamper,  73  Ala.  325. 

A  corporation  organized  in  Alabama 
obtained  an  act  from  the  Mississippi 
legislature  authorizing  it  to  establish  one 
or  more  departments  under  the  same 
name  in  that  state,  but  not  until  citizens 
of  that  state  had  subscribed  for  $100,000 
worth  of  capital  stock,  when  it  should  be 
regarded  as  a  home  company,  and  have 
all  the  privileges  of  such  companies. 
Held,  that  this  act  was  not  a  mere  license 
for  the  original  corporation  to  do  busi- 
ness in  Mississippi,  but  created  a  new 
corporation;  and  that  while  there  may 
have  been  a  purpose,  that  of  the  domestic 
corporation  thus  formed  the  corporation 
of  Alabama  state  should  be  a  constituent, 
and  that  some  undefined  relations  should 
exist  between  the  two  corporations,  this 
purpose  did  not  change  the  scope,  opera- 
tion and  effect  of  the  act;  but  that  the 
two  corporations  were  distinct  legal  en- 


tities and  the  act  of  incorporation  of 
each  was  confined  to  the  territorial  limits 
of  the  sovereignty  from  which  it  pro- 
ceeded. Grangers'  Life,  etc.,  Ins.  Co.  v, 
Kamper,  73  Ala.  325. 

Same  Corporation  Chartered  in  Dif- 
ferent States. — ^Though  incorporated  by 
the  same  corporate  name,  owned  by  the 
same  stockholders,  invested  with  like 
franchises,  and  operated  under  the  same 
management,  so  that  practically  it  is  a 
single  corporation,  legally  speaking,  a 
railroad  corporation  incorporated  in  three 
different  states  is  composed  of  three 
separate,  independent,  legal  entities,  each 
depending  for  its  existence  upon  the 
separate  and  independent  acts  of  incorpo- 
ration by  the  several  states  through  which 
it  passes.  Neither  of  the  three  states  can 
give  or  take  away  the  legal  existence  of 
a  corporation  beyond  its  territorial 
boundary.  Within  the  boundarj'  of  Ala- 
bama, it  is  a  domestic  corporation;  be- 
yond that,  it  Is  a  foreign  corporation; 
Kahl  V.  Memphis,  etc.,  R.  Co.,  95  Ala. 
337,  10  So.  661,  602. 

When  a  railroad  extends  through  two 
or  more  states,  and  is  operated  under  a 
charter  prucurcd  from  each,  identical  in 
the  powers  and  privileges  conferred,  the 
corporation  is  a  unit,  and  has  a  legal 
residence  in  each  of  the  states  through 
which  its  road  runs,  so  as  to  preclude  its 
claiming  in  a  suit  that  it  is  a  nonresident. 
Central  R.,  etc.,  Co.  v.  Carr,  76  Ala.  388. 

§  343.    Power  to  Exclude,    Restrict,     or 
Regulate. 

A  state  may,  if  it  desires,  exclude  for- 
eign corporations  from  doing  business 
within  its  borders,  or  it  may  admit  them 
on  such  conditions  and  limitations  as  it 
may  prescribe.  Southern  Ry.  Co.  v, 
Greene,  49  So.  404,  160  Ala.  396,  judgment 
reversed  in  30  S.  Ct.  287,  216  U.  S.  400, 
54  L.  Ed.  536;  Central  of  Georgia  Ry, 
Co.  V.  Gaston,  49  So.  412,  160  Ala.  671, 
judgment  reversed  in  30  S.  Ct.  291,  216 
U.  S.  418,  54  L.  Ed.  542;  Warfield  v,  Gas- 
ton, 49  So.  412,  161  Ala.  672;  Louisville 
&  N.  R.  Co.  V,  Gaston,  49  So.  412,  161 
Ala.  668,  judgment  reversed  in  30  S.  Ct. 
291,  216  U.  S.  418,  54  L.  Ed.  542. 

A  foreign  corporation  can  not  do  busi- 
ness in  a  state  without  the  consent  of  the 
state,  express  or  implied,  and  this  con- 
sent may  be  granted  with  such  conditions 
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as  the  state  may  see  proper  to  impose, 
provided  only  that  the  conditions  are  not 
in  conflict  with  the  constitution  and  laws 
of  the  United  States.  Ware  v.  Hamilton 
Brown  Shoe  Co.,  92  Ala.  145,  9  So.  136. 

Subject  to  the  foregoing  principles,  a 
state  may  exclude  foreign  corporations 
entirely,  or  restrict  their  business  to  par- 
ticular localities,  or  exact  such  security 
for  the  performance  of  its  ^contracts  with 
its  citizens  as  will  best  promote  the  pub- 
lic interest.  Ware  v.  Hamilton  Brown 
Shoe  Co.,  92  Ala.  145,  9  So.  136. 

Filing  Articles  of  Incorporation. — ^The 
state  has  the  power  to  impose  on  a  for- 
eign corporation  doing  business  in  the 
state  the  additional  requirement  of  filing 
with  the  secretary  of  state  a  certified 
copy  of  its  articles  of  incorporation,  as 
provided  by  Const.  1901,  §  232.  Armour 
Packing  Co.  v.  Vinegar  Bend  Lumber 
Co.,  42  So.  866,  149  Ala.  205.  See  post, 
"Filing  Charter  or  Articles  of  Associa- 
tion,"  §  349. 

Requiring  Licenses. — Though  Code 
1886,  §  1307,  makes  the  term  ^'insurance 
company,"  as  used  in  that  article,  include 
every  company,  corporation,  or  partner- 
ship organized  for  that  business,  §  1205, 
declaring  "an  insurance  company  not  in- 
corporated by  the  laws  of  this  state,"  and 
taking  risks  in  the  state,  to  be  doing  busi- 
ness therein  subject  to  license,  and  §  1206, 
making  the  agents  personally  liable  on 
risks  written  in  an  unlicensed  "foreign 
insurance  company,"  being  construed  as 
merely  amended  by  §  1207,  may  be 
deemed  separable  in  their  provisions,  and 
upheld  so  far  as  they  apply  to  foreign 
corporations,  though  not  as  to  individual 
citizens  of  other  states.  Noble  v.  Mitchell, 
100  Ala.  519,  14  So.  581. 

Discrimfinatmg  Conditions. — The  stat^ 
ute  which  provides,  that  if.  any  other  state 
requires  of  an  insurance  company  cre- 
ated, or  organized  by  the  laws  of  Ala- 
bama, any  deposit  of  security  or  pay- 
ment of  taxes,  fines,  penalties,  certificates 
of  authority,  or  license  fees  greater  than 
the  amount  required  for  a  similar  pur- 
pose from  similar  companies  of  other 
states  by  the  then  existing  laws  of  Ala- 
bama, then  all  the  companies  of  such 
states  establishing,  or  having  heretofore 
established  agencies  in  this  state,  arc  re- 
quired  to  make   the   same  deposit,   for  a 


like  purpose,  with  the  treasurer  of  this 
state,  and  pay  to  the  state  treasury  for 
taxes,  fines,  penalties,  and  license  fees, 
an  amount  equal  to  the  amount  of  such 
charges  and  payments,  imposed  by  the 
law  of  such  state  upon  the  companies  of 
this  state,  and  the  agents  thereof,  is  vio- 
lative of  the  constitutional  provision, 
which  requires  uniformity  of  taxation, 
upon  the  property  of  individuals  and  cor- 
porations (Art.  XI,  §  6),  and  is  an  un- 
warranted delegation  of  the  legislative 
power  of  this  state  to  other  states.  Clark 
V.  Port  of  Mobile,  67  Ala.  217. 

Interstate  Commerce. — No  state  can 
exclude  foreign  corporations  engaged  in 
interstate  commerce  from  doing  business 
within  its  limits,  directly  or  indirectly,  by 
legislative  prohibitions  or  otherwise. 
American  Union  Tel.  Co.  v.  Western 
Union  Tel.  Co.,  67  Ala.  26,  31. 

§  344.  Application  of  Constitutional  Pro- 
visions. 

In  the  matter  of  contracts,  corporations 
are  not  entitled  to  the  benefit  of  that  pro- 
vision of  the  constitution  of  the  United 
States  which  declares  that  "the  citizens 
of  each  state  shall  be  entitled  to  all  privi- 
leges and  immunities  of  citizens  in  the 
several  states."  Ware  v,  Hamilton  Brown 
Shoe  Co.,  92  Ala.  145,  9  So.  136,  137. 

Const.  1901,  §  232,  providing  that  no 
foreign  corporation  shall  do  business  in 
the  state  without  having  one  known  place 
of  business  and  an  authorized  agent 
therein,  and  without  filing  with  the  secre- 
tary of  state  a  certified  copy  of  its  ar- 
ticles of  incorporation,  is  prohibitory;  and 
it  is  unlawful  for  a  foreign  corporation  to 
transact  business  in  the  state  without  a 
compliance  with  its  conditions,  though  no 
penalty  for  a  violation  is  prescribed,  and 
though  it  is  not  declared  that  contracts 
entered  into  by  a  corporation  which  has 
not  complied  with  the  constitution  shall 
be  void.  Armour  Packing  Co.  v.  Vine- 
gar Bend  Lumber  Co.,  42  So.  866,  149 
Ala.  205. 

Affecting  Interstate  Commerce. — The 
sale  of  brick  in  another  state,  to  be  de- 
livered in  Alabama,  is  an  act  of  interstate 
commerce,  which  is  not  affected  by  laws 
of  Alabama  'requiring  foreign  corpora- 
tions to  have  a  place  of  business  and  an 
agent  in  the  state  as  a  condition  prece- 
dent to  doing  business  therein.     Cook  v. 
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Rome  Brick  Co.,  97  Ala.  409,  12  So.  918, 
cited  in  note  in  24  L.  R.  A.  289,  314.  See, 
also,  American  Union  Tel.  Co.  v.  Western 
Union  Tel.  Co.,  67  Ala.  26. 

§  345.  Subjection  to  Laws  Governing 
Domestic  Corporations. 
Continuing  of  Exbtence  after  Disso- 
lution.— ^The  statute  providing  for  a  con- 
tinued existence  of  dissolved  corpora- 
tions for  five  months  from  the  date  of 
their  dissolution,  for  the  purpose  of 
prosecuting  or  defending  suits,  etc. 
(Code,  §  1928),  has  no  application  to  for- 
eign corporations;  and  therefore  a  non- 
resident corporation,  which  has  been  le- 
gally dissolved  by  a  judicial  decree  ren- 
dered by  a  court  of  the  state  wherein  such 
corporation  was  incoi*porated,  can  not  be 
made  a  party  defendant  to  a  suit  in  this 
state,  even  though  such  suit  is  brought 
within  five  years  from  the  date  of  disso- 
lution. Fitts  V.  National  Life  Ass'n,  30 
So.  374,  130  Ala.  413. 

§  346.  Subjection  to  Same  Requirements 
as  Imposed  by  Home  State. 

A  foreign  corporation  can  exercise  no 
rights  or  powers  except  such  as  are  de- 
rived from  the  laws  of  the  state  in  which 
it  is  incorporated.  Hitchcock  v.  Bank  of 
United  States,  7  Ala.  386. 

The  payment  by  a  Mississippi  insur- 
ance company  doing  business  here  of 
$1,000  for  a  state  license,  which,  by  the 
law  of  Mississippi,  is  declared  to  be  In 
full  of  taxes  and  licenses,  state,  county, 
and  municipal,  being  unauthorized,  does 
not  relieve  it  from  the  payment  of  a  mu- 
nicipal tax  or  license.  Clark  v.  Port  of 
Mobiie,  67  Ala.  217.  See  post,  "What 
Law  Governs,"  §  354  (2). 

§  347.  Canning  on  Business  within  State. 
See,  also,  the  titles  BUILDING  AND 
LOAN  ASSOCIATIONS;  INSURANCE; 
RAILROADS. 

§  347  (1)  In  General. 

The  doing  of  a  single  act  in  the  exer- 
cise of  a  corporate  function,  by  a  foreign 
corporation  not  having  complied  with 
Code  1907,  §§  3642,  3644,  is  prohibited. 
Alabama  Western  R.  Co.  v,  Talley-Bates 
Constr.  Co.,  50  So.  341,  162  Ala.  396. 

There  must  be  a  doing  of  some  of  the 
works,  or  an  exercise  of  some  of  the 
functions,  for  which  the  corporation  was 


created,  to  bring  the  case  within  the 
meaning  of  §  4,  art.  14,  Const.,  prohibit- 
ing foreign  corporations  from  doing  any 
business  in  this  state  without  having  at 
least  one  known  place  of  business,  and 
an  authorized  agent  or  agents  therein. 
Beard  v.  Union,  etc..  Pub.  Co.,  71  Ala. 
60,  62,  cited  in  note  in  24  L.  R.   \.  314. 

The  drawing  of  bills  of  exchange  by  a 
foreign  corporation  on  a  drawee  in  this 
state  does  not  imply  the  transaction  of 
business  in  the  state.  H.  T.  Woodall  & 
Son  V.  People's  Nat.  Bank  of  Leesburg, 
V^.,  45  So.  194,  153  Ala.  576. 

The  making  of  a  loan  of  money  se- 
cured by  note  and  mortgage  on  land  in 
Alabama  is  **doing  business"  in  the  state, 
within  the  meaninc:  of  Const,  art.  14,  §  4, 
and  Acts  1886-87,  p.  102,  requiring  foreign 
corporations,  before  doing  business  in  the 
state,  to  have  a  known  place  of  business, 
and  an  authorized  agent  thereat.  Guin  v. 
New  England  Mortg.  Sec.  Co.,  92  Ala. 
135,  8  So.  388;  Nelms  v,  Edinburgh-Ameri- 
can Land  Mortg.  Co.,  92  Ala.  157,  9  So. 
141;  Dundee  Mortgage  Trust  &  Inv.  Co. 
V.  Nixon,  95  Ala.  318,  10  So.  311,  cited  in 
note  in  24  L.  R.  A.  289.  See  post,  "So- 
liciting Business,"  §  347   (2). 

A  loan  by  a  New  York  corporation  to 
an  Alabama  corporation,  and  the  taking 
of  a  mortgage  as  security  executed  in  the 
domicile  of  the  lender,  wth  the  ]»onds  to 
secure  the  loan  and  their  coupons,  also 
executed  and  payable  in  such  domicile,  is 
a  New  York  contract,  and  hence  not 
within  the  statute  providing  that  no  for- 
eign corporation  shall  do  business  within 
the  state  unless  it  designates  a  place  of 
business  therein.  Electric  Lighting  Co.  v. 
Rust,  23  So.  751,  117  Ala.  680. 

A  foreign  corporation,  which  executes 
a  contract  for  the  sale  of  machinery  lo- 
cated in  another  state,  for  its  transporta- 
tion to  this  state,  and  for  the  furnishing 
of  labor  and  material  to  assemble  or  con- 
struct it  in  this  state,  is  doing  business  in 
this  state.  American  Amusement  Co.  v. 
East  Lake  Chutes  Co.,  174  Ala.  526,  56 
So.  961. 

EfiFect  of  Noncompliance  on  Right  to 
Lien. — Where  a  foreign  corporation  en- 
tered into  a  contract  with  defendant  bank 
to  furnish  materials  and  construct  cer- 
tain fixtures  in  defendant's  bank  building 
in    Alabama,    involving    the    construction 
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of  brick  walls,  putting  on  of  finished  plas- 
ter, and  the  furnishing  and  construction 
of  different  articles  making  up  the  furni- 
ture and  fixtures  of  the  bank,  such  work 
constituted  doing  business  within  the 
state,  and  the  corporation  not  having 
complied  with  Code  1907,  §§  3642,  3641. 
regulating  foreign  corporations,  it  could 
not  maintain  a  suit  to  enforce  a  lien 
therefor.  Muller  Mfg.  Co.  v.  First  Nat. 
Bank  (Ala.),  57  So.  762. 

§  347  (2)  Soliciting  Business. 

Const.,  art.  12,  §  232,  fixes  the  venue  of 
suits  against  a  forcijrn  corporation  in  any 
county  where  it  does  business,  by  service 
of  process  upon  an  agent  anywhere  in  the 
state,  and  §  4207,  Code  1896,  in  any  county 
in  which  it  does  business  by  agent.  Held, 
that  the  act  of  a  corporation  in  constitut- 
ing agents,  with  no  power  or  authority  to 
bind  it,  but  simply  to  solicit  traffic,  was 
not  "doing  business,"  within  the  constitu- 
tional or  statutory  provisions.  Abraham 
Bros.  V.  Southern  Ry.  Co.,  42  So.  837,  149 
Ala.  547,  cited  in  note  in  9  L.  R.  A.,  N. 
S.,   1214,  18  L.   R.  A.,   N.  S.,   143. 

The  defendant  had  no  line  of  railroad 
in  the  county  of  Montgomery,  where  this 
action  was  brought,  and  did  no  business 
therein  other  than  to  have  in  the  city  of 
Montgomery,  in  said  county,  two  solicit- 
ing: agents — one  a  freight  agent,  to  solicit 
shipments  of  freight  to  and  from  that 
territory,  to  be  routed  by  the  shipper  so 
as  to  pass  over  defendant's  lines  of  road 
outside  of  and  beyond  the  limits  of  that 
county;  the  other,  a  traveling  passenger 
agent,  whose  sole  duty  was  to  solicit  pas- 
senger traffic.  Neither  of  these  agents 
were  authorized  to  enter  into  any  con- 
tract or  contracts  to  bind  the  company, 
nor  to  receive  and  collect  money  for  the 
transportation  of  freight  or  passengers, 
and  this  state  of  facts  did  not  show  that 
defendant,  a  foreign  corporation,  was 
"doing  business"  in  the  county  of  Mont- 
gomery, within  the  meaning  of  §  232,  art. 
12,  of  the  constitution,  or  §  4207  of  the 
Code  of  1896.  Abraham  Bros.  v.  South- 
ern R.  Co.,  149  Ala.  547,  42  So.  837,  838; 
Sullivan  v.  Sullivan  Timber  Co.,  103  Ala. 
371,  15  So.  941,  25  L.  R.  A.  543;  Interna- 
tional, etc..  Oil  Co.  z'  Wheelock,  124  Ala. 
367,  27   So.   517. 

Soliciting  and  receiving  subscriptions 
for  a  newspaper  published  by  a  corpora- 


tion in  another  state  is  not  "doing  busi- 
nes.s"  in  the  state,  within  the  meaning  of 
the  constitution,  requiring  a  foreign  cor- 
poration in  such  a  case  to  have  a  known 
place  of  business  in  the  state.  Beard  v. 
Union  &  American  Pub.  Co.,  71  Ala.  60, 
cited  in  note  in  9  L.  R.  A.,  N.  S.,  1216. 

§  347  <3)    Isolated  Transactions. 

"Under  the  constitution  and  the  statute, 
a  single  act  of  business  done,  without 
complying  with  the  prescribed  conditions, 
is  a  violation  of  both.  There  need  not  be 
a  carrying  on  of  business.  The  loan  of 
money  here,  and  the  taking  here  of  notes 
and  mortgage  to  secure  repayment — the 
mortgage  being  on  land  situated  in  this 
state — is  the  doing  of  business  here,  within 
both  the  constitution  and  the  statute. 
Guin  V,  New  England  Mortg.,  etc.,  Co.,  92 
Ala.  135,  8  So.  388;  Farrior  r.  New  Eng- 
land Mortg.,  etc.,  Co.,  88  Ala.  275,  7  So. 
200;  Mullens  v.  American,  etc.,  Mortg. 
Co.,  88  Ala.  280,  7  So.  201."  State  v, 
Bristol  Sav.  Bank,  108  Ala.  3,  18  So.  533, 
534. 

Const.,  art.  14,  §  4,  provides  that  no  cor- 
poration shall  do  any  business  in  Ala- 
bama without  having  at  least  one  known 
place  of  business,  and  an  authorized  agent 
residing  there.  Held,  that  the  single  act 
of  making  a  loan,  and  taking  a  mortgage 
to  secure  it,  on  land  situated  within  the 
state,  by  a  foreign  corporation  not  hav- 
ing complied  with  the  act,  was  a  viola- 
tion of  such  provision.  State  v.  Bristol 
Sav.  Bank.  108  Ala.  3,  18  So.  533. 

The  single  act  of  making  one  loan  of 
money,  and  taking  a  mortgage  to  secure 
it,  in  this  state,  by  a  foreign  corporation 
engaged  in  the  business  of  loaning  money 
on  mortgages,  when  it  has  no  place  of 
business  or  agent  in  the  state,  is  a  viola- 
tion of  Const.,  art.  14,  §  4,  providing  that 
no  foreign  corporation  shall  do  "any 
business"  in  the  state  without  having  at 
least  one  known  place  of  business,  and  an 
authorized  agent,  therein.  Farrior  v.  New 
England  Mortg.  Sec.  Co.,  88  Ala.  275,  7 
So.  200,  cited  in  note  in  2  L.  R.  A.,  N.  S., 
127. 

§  347  (4)    Engaging  in  Litigation. 

The  institution  and  prosecution  of  suits 
in  the  courts  of  Alabama  by  a  foreign  cor- 
poration is  not  an  act  of  business  therein, 
and  may  be  done  without  having  a  place 
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of  business  and  an  agent  in  the  state. 
Christian  v,  American  Freehold  Land  & 
Mortgage  Co.,  89  Ala.  198,  7  So.  427;  Mc- 
Call  V,  American  Freehold  Land  Mort- 
g.igc  Co.,  99  Ala.  427,  12  So.  806;  Cook  v. 
Rome  Brick  Co.,  98  Ala.  409,  12  So.  918, 
cited  in  note  in  2  L.  R.  A.,  N.  S.,  127; 
Woodall  &  Son  v.  People's  Nat.  Bank,  153 
AU.  576,  45  So.  194. 

The  prosecution  of  suits  in  the  courts 
of  this  state  is  not  the  doing  of  business 
here,  within  the  constitutional  and  statu- 
tory provision  requiring  foreign  corpoia- 
tions  to  have  a  known  place  of  business, 
and  an  authorized  agent  or  agents  thereat, 
before  doing  any  business  within  the 
state.  McCall  v.  American,  etc.,  Mortg. 
Co.,  99  Ala.  427,  12  So.  806,  cited  in  note 
in  24  L.   R.  A.  289,  2*3. 

Where  an  action  of  foreclosure  is 
brought  by  a  foreign  corporation,  an  alle- 
gation in  the  answer  that,  at  the  time  of 
filing  the  bill,  complainant  had  no  place 
of  business  or  authorized  agent  in  the 
state,  as  required  by  the  statute,  is  imma- 
terial, since  the  prosecution  t>f  the  suit  is 
not  doing  business  in  the  meaning  of  such 
provision,  and  a  foreign  corporation  has 
power  to  sue  irrespective  thereof.  Guin  v. 
New  England  Mortg.  Sec.  Co.,  92  Ala. 
135,  8  So.  388,  cited  in  note  in  14  L.  R.  A., 
N.  S.,  563. 

A  foreign  corporation  was  not  doing 
business  in  the  state,  within  the  constitu- 
tional and  statutory  provisions  fixing  the 
duties  of  foreign  corporations  before  do- 
ing business  herein,  where  the  only  act 
done  by  it  was  the  filing  of  a  bill  to  fore- 
close a  mortgage  executed  to  another  and 
assigned  to  it  in  New  York.  Worth  v, 
Knickerbocker  Trust  Co.,  171  Ala.  621,  55 
So.  144.    See  post,  "Rights  to  Sue,"  §  356. 

§  348.    Compliance  with  Requireraents  in 
General 

As  to  presumptions  of  compliance,  see 
post,  "Evidence,"  §  364. 

Code  1907,  §  3642,  requiring  foreign  cor- 
porations, before  engaging  in  or  transact- 
ing business  in  the  state,  to  designate  a 
known  place  of  business  in  the  state  and 
an  authorized  agent,  can  be  violated  only 
by  the  foreign  corporation,  and  will  not 
be  so  enforced  as  to  cause  innocent  per- 
sons to  suffer.  Alexander  v,  Alabama 
Western  R.  Co.  (Ala.),  60  So.  295. 


§  349.  Filing  Charter  or  Articles  of  As-- 
sociation. 
Compliance  with  Subsequent  Provisions 
of  Constitution. — A  foreign  corporation, 
which  had  complied  with  the  requirements 
of  the  constitution  and  the  statutes  in 
force  prior  to  the  adoption  of  the  con- 
stitution of  1901,  and  was  doing  business 
in  the  state  at  that  time,  must,  to  con- 
tinue in  business  in  the  state  thereafter, 
comply  with  §  232  thereof,  requiring  for- 
eign corporations  to  file  with  the  secre- 
tary of  state  a  certified  copy  of  its  ar- 
ticles of  incorporation.  Armour  Packing 
Co.  V.  Vinegar  Bend  Lumber  Co.,  42  So. 
866,  149  Ala.  205. 

§  350.    Designation  of  Agent  and  Place 
of  Business. 

See  post,  "Failure  to  Designate  Agent 
and  Place  of  Business,"  §  354  (4) ;  "Right 
to  Sue,"  §  356. 

Article  14,  §  4,  of  the  constitution  of 
Alabama,  ordaining  that  "no  foreign  cor- 
poration shall  do  any  business  in  this 
state  without  having  at  least  one  known 
place  of  business,  and  an  authorized  agent 
or  agents  therein;  and  such  corporation 
may  be  sued  in  any  county  where  it  does 
business  by  service  of  process  upon  an 
agent  anywhere  in  this  state,"  is  self-ex- 
ecuting, without  any  statute  to  giv*  it 
practical  operation.  American  Union  Tel. 
Co.  V,  Western  Union  Tel.  Co.,  67  Ala. 
26;  Beard  v.  Union,  etc..  Pub.  Co.,  71  Ala. 
60;  Sherwood  v.  Alvis,  83  Ala.  115,  3  So. 
307;  Dudley  v.  Collier,  87  Ala.  431,  6  So. 
304;  Farrior  v.  New  England  Mortg.,  etc., 
Co.,  88  Ala.  275,  7  So.  200;  Mullens  v, 
American,  etc.,  Mortg.  Co.,  88  Ala.  280,7 
So.  201;  Craddock  v.  American,  etc., 
Mortg.  Co.,  88  Ala.  281,  7  So.  196;  Chris- 
tian V,  American,  etc.,  Mortg.  Co.,  89 
Ala.  198,  7  So.  427;  New  England  Mortg., 
etc.,  Co.  V,  Ingram,  91  Ala.  337,  9  So.  140; 
Nelms  V,  Edinburgh-American  Land 
Mortg.  Co.,  92  Ala.  157,  9  So.  141;  Ross 
V,  New  England  Mortg.,  etc.,  Co.,  101 
Ala.  462,  13  So.  564,  565. 

Constitutionality  of  Provisions. — The 
mandate  of  §  4,  art.  14,  Const,  of  Ala- 
bama, which  requires  foreign  corpora- 
tions to  have  a  known  place  of  business 
and  an  authorized  agent,  is  just  as  much 
a  police  regulation  for  the  protection  of 
the   property   interests   of  its   citizens   as 
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a  law  forbidding  vagrancy  among  its  in< 
habitants.  It  does  not  impede  or  ob- 
struct tmreasonably  any  right  conferred 
on  foreign  telegraph  corporate  compa:iifs 
by  the  act  of  congress  of  July  24,  186C, 
and  is  therefore  free  from  constitutional 
objection,  nor  is  it  in  conflict  with  any 
act  of  congress,  nor  violative  of  any  pro- 
vision of  the  federal  constitution.  Ameri- 
can Union  Tel.  Co.  v.  Western  Union  Tel. 
Co.,  67  Ala.  26. 

Const.  Ala.,  art.  ^4,  §  4,  prohibiting  a 
foreign  corporation  from  doing  business 
in  the  state,  without  having  an  agent  and 
known  place  of  business  in  the  state,  was 
not  intended  to  interfere  with  interstate 
commerce,  and  does  not  prevent  a  for- 
eign corporation  from  selling  a  merchant 
of  the  state  goods  to  be  shipped  into  the 
state.  Ware  v.  Hamilton  Brown  Shoe 
Co.,  92  Ala.  145,  9  So.  136,  cited  in  note 
in  24  L.  R.  A.  314. 

Business  Requiring  Compliance  to  Pro- 
visions.— It  is  not  every  act  done  by  a 
foreign  corporation  in  this  state  to  which 
the  constitution  and  statute  applies,  which 
requires  that  it  shall  have  a  known  place 
of  business  and  an  authorized  agent.  Ware 
V,  Hamilton  Brown  Shoe  Co.,  92  Ala.  145, 
9  So.  136.  The  statute  does  apply  to  the 
loaning  of  money.  Nelms  v,  Edinburgh- 
American  Land  Mortg.  Co.,  92  Ala.  157,  9 
So.  141;  Dundee  Mortg.,  etc.,  Co.  v. 
Nixon,  95  Ala.  318,  10  So.  311,  312,  cited 
in  note  in  24  L.   R.  A.  297,  316. 

In  an  action  on  a  note,  plaintiff  in  its 
complaint  styled  itself  a  corporation  of 
Great  Britain.  The  only  evidence  as  to 
where  the  note  was  executed  was  the  note 
itself,  which  was  headed  and  dated  as  ex- 
ecuted at  a  place  in  Alabama.  There  was 
no  other  evidence,  except  that  it  was 
proven  that  plaintiff  had  not  complied  with 
Const.,  art.  14,  §  4,  and  Act  Feb.  28,  1S87, 
which  require  that  foreign  corporations 
shall  have  a  known  place  of  business  and 
an  authorized  agent  in  the  state  before 
doing  business  therein.  Defendants  had 
filed  a  plea  alleging  that  plaintiff  had  not 
complied  with  these  provisions,  and  no 
sufficient  demurrer  v  as  interposed.  Held, 
that  a  verdict  was  properly  directed  for 
defendants.  Dundee  Mortgage,  Trust  & 
■  Investment  Co.  v,  Nixon,  95  Ala.  318,  10 
So.  311,  cited  in  note  in  2  L.  R.  A.,  N.  S., 
127. 


Plaintiffs  sought  to  recover  for  services 
rendered  in  negotiating  a  loan  for  defend- 
ants. The  complainant  did  not  show 
where  the  agreement  with  defendants  was 
made,  nor  from  whom  the  money  was  to 
be  obtained.  Defendants  pleaded  that  the 
loan  and  contract  of  borrowing  were  to 
be  made  with  a  foreign  corporation,  which 
had  no  known  place  of  business  within 
the  state,  with  an  agent  thereat,  and  that 
plaintiffs  were  the  agents  of  such  cor- 
poration. Held,  that  the  plea  was  bad  in 
not  averring  that  the  contract  with  plain- 
tiffs was  made  in  Alabama.  Dudley  v. 
Collier,  87  Ala.  431,  6  So.  304,  distin- 
guis-hed.  Collier  v.  Davis,  94  Ala.  456,  10 
So.   86. 

Act  Feb.  28,  1887,  provides  that  no  for- 
eign corporation  shall  do  business  within 
the  state  unless  it  has  a  known  place  of 
business  therein,  and  an  agent  thereat, 
and  makes  it  a  penal  offense  for  any  agent 
of  such  corporation,  which  has  not  com- 
plied with  the  act,  to  act  as  agent  for 
such  corporation.  Held  that,  to  bring  an 
agent  within  the  inhibition  of  the  statute 
the  act  of  agency  must  be  done  within  the 
state.  Collier  r.  Davis,  94  Ala.  456,  10 
So.  86.  cited  in  note  in  24  L.  R.  A.  296. 

SufiBciency  of  Compliance. — Where  a 
corporation  had  a  place  of  business  in 
Birmingham,  Ala.,  and  an  agent  at  such 
place,  it  complied  sufficiently  with 
Const.,  art.  14,  §  4,  providing  that  no  for- 
eign corporation  shall  do  business  in  Ala- 
bama unless  it  have  at  least  one  known 
place  of  business,  and  one  authorized 
agent,  and  with  Sess.  Acts  1886-87,  §  4, 
providing  that  no  foreign  corporation  shall 
transact  any  business  in  Alabama,  before 
filing  in  the  office  of  the  secretary  of 
state  a  sealed,  written  instrument  desig- 
nating at  least  one  known  place  of  busi- 
ness in  Alabama,  and  an  authorized  agent- 
Falls  V.  United  States  Savings,  Loan  & 
Building  Co.,  97  Ala.  417,  13  So.  25,  24 
L.  R.  A.  174. 

Under  Const.,  art.  14,  §  4.  and  Sess. 
Acts  1886-87,  giving  force  thereto,  which 
require  foreign  corporations  to  file  with 
the  secretary  of  state  an  instrument 
designating  at  least  r»ne  known  "place  of 
business"  in  the  state,  and  an  agent  or 
agents  residing  thereat,  the  certificate 
need  not  designate  the  store  or  office  of 
such  agent,  but  is  sufficient  if  it  designates 
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the  city  where  he  resides.  McLeod  v, 
American  Freehold  Land  Mortg.  Co.,  100 
Ala.  496,  14  So.  409,  cited  in  note  in  24 
L.  R.  A.  293. 

The  agent  which  a  foreign  corporation 
is  required  by  the  constitution  to  have 
at  a  known  place  of  business  within  the 
state  need  not  be  invested  with  any  of 
the  contractual  powers  which  the  corpora- 
tion is  permitted  to  exercise  by  its  char- 
ter, but  it  is  sufficient  if  he  has  authority 
to  accept  and  receive  services  of  process. 
Nelms  V.  Edinburgh-American  Land 
Mortg.  Co.,  92  Ala.  157,  9  So.  141;  McCall 
V.  American  Freehold  Land  Mortg.  Co.,  99 
Ala.  427,  12  So.  806,  cited  in  note  in  23  L. 
R.  A.  495. 

"Known"  is  a  word  of  very  comprehen- 
sive and  varied  meaning,  and  is  shaded 
very  much  by  the  nature  of  the  subject 
of  inquiry.  It  does  not  mean  that  the 
place  of  business  shall  be  known  "of  all 
men."  The  word  does  not  imply  that  the 
person  dealinif  with  the  corporation  shall 
have  knowledge  of  its  place  of  business. 
Nor  does  it  mean  that  the  place  of  busi- 
ness must  have  become  generally  known. 
New  England  Mortg.,  etc.,  Co.  v.  Ingram, 
91   Ala.  337,  9   So.  140.   141. 

Where  a  foreign  corporation  has  a  duly- 
appointed  agent  in  the  state,  who  has  a 
place  of  business,  on  the  inside  walls  of 
which  is  displayed  a  sign  bearing  the 
name  of  the  corporation,  and  his  own 
name  as  agent,  and  on  the  outside  a  sign 
bearing  his  name  and  business,  and  who 
is  authorized  to  receive  service  of  proc- 
ess binding  the  corporation,  there  is,  in 
the  absence  of  statutory  enactments,  a 
sufficient  compliance  with  Const.,  art.  14, 
§  4,  prohibiting  a  foreign  corporation  from 
doing  business  in  the  state  without  hav- 
ing a  "known"  place  of  business,  and  an 
authorized  agent  therein.  New  England 
Mortg.  Sec.  Co.  v,  Ingram,  91  Ala.  337,  9 
So.  140,  cited  in  note  in  24  L.  R.  A.  293. 

Right  to  Rescind  Contracts  for  Noncom. 
pliance. — One  performing  a  contract  of 
sale  entered  into  with  a  foreign  corpora- 
tion by  a  delivery  of  the  property  sold  to 
the  corporation  can  not  set  up  as  a 
ground  for  setting  aside  the  sale  the  fail- 
ure of  the  corporation  to  comply  with  the 
constitution  and  Code  1896,  §  1316,  re- 
quiring foreign  corporations,  before  en- 
gaging in  any   business   in   the  state,   to 


file  an  instrument  designating  an  agent 
and  place  of  business  in  the  state.  A.  J. 
Cranor  Co.  v.  Miller,  41  So.  078,  147  Ala. 
268;  Gamble  v,  Caldwell,  98  Ala.  577,  12 
So.  424;  Farrior  v.  New  England  Mortg., 
etc.,  Co.,  88  Ala.  275,  7  So.  200;  Kindred 
V.  New  England  Mortg.,  etc.,  Co.,  116 
Ala.  192,  23  So.  56. 

§  851.    Deposit  of  Securities. 

Act  Feb.  18,  1893,  §  4  (Acts  1892-93.  p. 
690),  providing  that  no  foreign  corpora- 
tion "shall  hereafter  carry  on  any  busi- 
ness in  this  state  without  first  having  paid 
into  the  treasury  of  the  state"  like  fees  as 
those  required  by  corporations  created 
under  the  laws  of  the  state,  applies  only 
to  such  corporations  as  may  commence 
business  after  the  passage  of  the  act,  and, 
thus  construed,  is  germane  to  th^  title, 
which  is  "to  require  all  corporations  to 
pay  a  fee  or  license  for  the  use  of  the 
state  before  commencing  business" 
therein.  State  v.  Hartford  Fire  Ins.  Co., 
99  Ala.  221,  13  So.  362. 

§  352.   Penalties  for  Violation  of  SUtute. 

When  Statute  Becomes  Operative.— Act 
Feb.  28,  1887,  gives  effect  to  Const.,"  art. 
14,  §  4,  forbidding  foreign  corporations  to 
do  business  in  the  state  "without  havinr^ 
at  least  one  known  place  of  business  and 
an  authorized  agent  therein,"  and  provides 
that  a  corporation  violating  the  act,  and 
any  person  acting  as  its  agent  in  such 
violation,  shall  forfeit  to  the  state  fixed 
5ums,  to  be  recovered  in  an  action,  and 
for  imprisonment  of  the  offending  per- 
son. Held,  that  the  act  being  penal  in  its 
nature,  and  being  silent  as  to  when  it 
should  go  into  effect,  it  did  rot  go  into 
effect  until  thirty  days  after  approval,  that 
being  the  provision  of  Crim.  Code,  §  3705. 
Ross  V.  New  England  Mortg.,  etc.,  Co., 
101  Ala.  462,  13  So.  564. 

Jurisdiction  and  Parties  Entitled  to  Sue. 
—Act  Feb.  28,  1887,  provides  that  the 
penalty  imposed  thereby  on  any  foreign 
corporation  which  shall  do  business  in 
the  state'without  first  complying  with  the 
provisions  of  the  act  shall  be  sued  for  and 
recovered  "by  the  solicitor  of  the  cir* 
cuit  in  which  the  offense  is  committed." 
Act  Feb.  18,  1891,  cheating  the  city  court 
of  Gadsden,  gives  that  court  the  same 
jurisdiction  as  the  circuit  courts  of  the 
state,  and  provides  for  the  election  of  a 
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solicitor  of  said  court,  who  "shall  be 
charged  with  the  performance  of  the 
same  duties  in  the  said  city  court  ♦  *  ♦ 
as  are  by  law  imposed  upon  circuit  so- 
licitors in  like  cases  in  the  circuit  courts." 
Held,  that  the  solicitor  of  said  city  court 
had  power  to  sue  for  the  penalty  im- 
posed by  the  act  of  1887.  Tennessee,  etc., 
Loan  Ass*n  v.  State,  09  Ala.  197,  13  So. 
687. 

§  358.  Acquiring,  Holding,  and  Convey- 
ing Property  in  General 

Under  Executed  Contracts.— A  bill 
against  one  in  possession  under  fore- 
closure of  mortgage,  to  set  the  mort- 
gage aside,  will  not  lie  on  the  ground  that 
the  mortgagee  was  at  the  time  of  the  ex- 
ecution a  foreign  corporation  unauthor- 
ized to  do  business  in  the  state,  as  the 
illegal  contract  had  been  fully  executed. 
Kindred  v.  New  England  Mortg.  Sec.  Co., 
23  So.  56,  116  Ala.  192;  Farrior  v.  New 
England  Mortg.,  etc.,  Co.,  88  Ala.  275, 
7  So.  200;  Gamble  r.  Caldwell,  98  Ala. 
577,   12   So.  424. 

After  a  mortgage  to  a  foreign  corpora- 
tion-has become  an  executed  contract,  by 
foreclosure,  it  can  not  be  attacked  as  void 
by  the  mortgagor,  in  an  action  for  pos- 
session brought  by  the  purchaser  at  fore- 
closure, on  the  ground  thac  the  mort- 
gagee had  not  complied  with  Const.,  an. 
14,  §  4,  and  Sess.  Acts  1886-87,  p.  102,  pro- 
viding that  foreign  corporations  are  not 
authorized  to  do  business  in  the  state  un- 
til they  have  designated  a  place  of  busi- 
ness and  an  agent  therein.  Diefenbach 
V.  Vaiighan,  23  So.  88,  116  Ala.  150,  cited 
in  note  in  33  L.  R.  A.,  N.  S.,  358.  See 
post,  "Contracts,"  §  354. 

Rights  in  Pubtic  Franchise  Granted  to 
Individuals. — ^The  city  of  Columbus,  in 
Georgia,  incorporated  by  an  act  of  the 
legislature  of  that  state,  in  virtue  of  its 
corporate  powers,  erected  a  bridge  over 
the  Chattahoochee  river,  the  western  bank 
of  which  is  in  Alabama.  Afterwards  Ala- 
bama passed  an  act  reciting  Ihat  the  west- 
ern abutment  of  the  bridge  rested  upon 
the  lands  of  D.  M.  ind  others,  and  there- 
upon enacted  that  the  parties  whose  lands 
were  thus  encroached  upon  and  their  as- 
signs were  authorized  to  make  and  erect 
all  things  necessary  to  the  permanent 
erection  of  the  western  abutment  sever- 
ally on  their  own  lands,  that  the  bridges 


thus  erected  should  be  permanent,  and 
that  no  person  should  be  authorized  to 
erect  or  attach  an  abutment  to  the  west- 
ern bank  of  the  Chattahoochee,  nor  es- 
tablish any  bridge  cr  ferry  within  two 
miles  thereof,  etc.  D.  M.  and  others  con- 
veyed to  the  city  of  Columbus  not  only 
the  land  on  which  the  western  abutment 
rested,  but  the  privileges  and  immunities 
conferred  by  the  statute.  Subsequently 
the  commissioners'  court  of  revenue  and 
roads  of  Russell  county  erected  a  toll 
gate  immediately  west  of  the  bridge,  and 
undertook  to  collect  toll.  Held  that,  al- 
though the  city  of  Columbus  was  a  for- 
eign corporation,  its  purchase  from  I).  M. 
and  others  invested  it  with  the  privileges 
and  immunities  conferred  by  the  Ala- 
bama act.  Columbus  v.  Rodgers,  10 
Ala.  37. 

§  854.    Contracts. 

§    854    (1)    Right  to  Contract  and  Valid- 
ity of  Contracts. 

While  a  corporation  can  have  no  le- 
gal existence  outside  the  limits  of  the 
sovereignty  by  which  it  is  created,  and 
must  dwell  in  the  place  of  its  creation, 
and  can  not  migrate  to  another  sover- 
eij^nty,  there  is  no  msuperable  objection 
to  its  contracting  within  another  juris- 
diction. Although  it  is  an  artificial  being, 
it  is  still  for  certain  purposes  a  person 
within  contemplation  of  law,  and  may 
make  a  contract  in  a  foreign  jurifdiction 
in  the  same  manner  as  natural  persons 
may  do  so  through  intervention  of  agents 
in  countries  in  which  they  do  not  reside, 
provided  such  contracts  are  permitted  by 
the  law  of  such  foreign  juiisdiction.  The 
comity  thus  extended  to  other  states  or 
nations  and  to  corporate  bodies  created 
by  them,  is  no  impeachment  of  sover- 
eignty. It  is  the  voluntary  act  of  the 
state  or  nation  by  which  it  is  extended 
and  may  be  refused  by  it  at  pleasure.  Co- 
lumbus V.  Rodgers,  10  Ala.  37,  50. 

§  854  (2)   What  Law  Governs. 

A  foreign  corporation,  exercising  one 
of  its  corporate  functions  by  the  comity 
of  this  state,  within  its  limits,  must  con- 
form itself  to  our  laws.  A  prohibition 
in  the  charter,  that  it  shall  not,  within  the 
state  of  its  creation,  take  more  than  six 
per  cent  per  annum,  on  its  loans  or  dis- 
counts, does  not  follow  it  into  a  foreign 
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state,  by  whose  comity  it  is  permitted  to 
make  contracts.  Hitchcock  v.  United 
States  Bank,  7  Ala.  386. 

Where  the  mortgage  recites  that  it  is 
"made,"  and  the  acknowledgment  is 
taken,  in  Alabama,  it  is  prima  facie  shown 
that  the  loan  of  the  money  and  taking 
of  the  security  by  mortgage  was  trans- 
acted in  said  state,  though  the  loan  was 
made  payable  in  another  state.  Farrior 
V.  New  England  Mortg.,  etc.,  Co.,  88  Ala. 
275,  7   So.  200. 

A  statute  of  Minnesota,  authorizing  a 
corporation  of  its  creation  to  contract  for 
and  recover  more  than  8  per  cent  for  a 
loan,  is  obnoxious  to  the  Alabama  statute 
(Code  1886,  §  1754),  declaring  usurious 
all  contracts  for  the  payment  of  more 
than  8  per  cent  interest  on  loans,  and 
providing  that  they  can  not  be  enforced 
except  as  to  the  principal.  Falls  v. 
United  States  Sav.,  etc.,  Co.,  97  Ala.  417, 
13  So.  25. 

§  354  (3)  Complying  with  Sututory  Re- 
quirements and  Obtaining  Permission 
to  Do  Business. 

Contracts  entered  into  by  foreign  cor- 
porations without  having  complied  with 
the  statntory  requirements  concerning  the 
right  to  transact  business  in  this  state  are 
not  void,  but  merely  subject  the  corpora- 
tion to  the  penalties  prescribed  by  the 
act.  Sherwood  v.  Alvis,  83  Ala.  115,  3 
So.  307,  citing  Alabama,  etc.,  R.  Co.  v, 
McAlpine  &  Co.,  71  Ala.  545,  cited  in  note 
in  24  L.  R.  A.  319,  4  L.  R.  A.,  N.  S.,  690. 

Hence,  in  an  action  by  a  purchaser  at 
a  sale  under  mortgage  foreclosure  to  ob- 
tain possession,  the  defendant  mort- 
gagor is  estopped  to  plead  that  the  mort- 
ga{?e  is  void  because  the  mortgagee,  a  for- 
eign corporation,  had  not  complied  with 
the  statutes  regulating  the  right  to  do 
business  in  this  state.  The  case  is  analo- 
gous to  that  of  one  estopped  to  deny  the 
regular  and  complete  organization  of  a 
corporation,  and  not  to  the  case  of  one 
seeking  to  set  up  the  ultra  vires  character 
of  a  contract  entered  into  by  the  corpora- 
tion. Sherwood  v.  Alvis,  83  Ala.  115,  3 
So.  307. 

Where    a   foreign   corporation    engages 

to  perform   a   railroad   construction   con- 

•  tract  in   the   state,   it   must   comply  with 

Code   1907,   §§  3642,  3644,  before   it  does 

any   act   toward  the  performance  of  the 


contract.  Alabama  Western  R.  Co.  v. 
Talley-Batcs  Constr.  Co.,  162  Ala.  396,  50 
So.  341. 

A  contract  to  be  performed  by  a  for- 
eign corporation,  in  violation  of  Code 
1907,  §§  3642,  3644,  prescribing  the  con- 
ditions on  which  such  corporation  may 
do  business  in  the  state,  is  illegal,  and  can 
not  be  enforced  so  long  as  it  is  execu- 
tory. Alabama  Western  R.  Co.  v.  Talley- 
Bates  Const.  Co.,  162  Ala.  396,  50  So. 
341. 

§  3Jli4  (4)  Failure  to  Designate  Agent  and 
Place  of  Business. 

A  contract  executed  by  a  foreign  cor- 
poration before  it  had  designated  a  known 
place  of  business  and  an  agent  as  required 
by  Const.  1901,  §  232,  and  Code  1907, 
§§  3642-3644,  as  a  condition  precedent  to 
doing  business,  was  void  and  unenforce- 
able. Peters  v.  Brunswick-Balke-Collen- 
der  Co.,  6  Ala.  App.  507,  60  So.  431;  Ala- 
bama Western  R.  Co.  v.  Talley-Bates 
Constr.  Co.,  162  Ala.  396,  50  So.  341;  Sher- 
wood z\  Alvis,  83  Ala.  115,  3  So.  307; 
Craddock  v.  American,  etc.,  Mortg.  Co., 
88  Ala.  281,  7  So.  196;  Dudley  v.  Collier, 
87  Ala.  431,  6  So.  304;  Farrior  v.  New 
England  Mortg.,  etc.,  Co.,  88  Ala.  275,  7 
So.  200;  Collier  v,  Davis,  94  Ala.  456,  10 
So.  86;  Gamble  v.  Caldwell,  98  Ala.  577, 
12  So.  424. 

Where  such  foreign  corporation  thus 
lends  money,  and  takes  a  mortgage  there- 
for, in  violation  of  the  constitution,  the 
promise  of  the  mortgagor  to  pay  is  void, 
and  a  bill  to  foreclose  the  mortgage  can 
not  be  maintained.  Farrior  v.  New  Eng- 
land Mortg.,  etc.,  Co.,  88  Ala.  275,  7  So. 
200,  cited  in  note  in  4  L.  R.  A.,  N.  S.,  690. 
24  L.  R.  A.  297,  318,  320. 

A  contract,  to  be  performed  in  this 
state,  with  a  foreign  corporation  which 
has  not  designated  a  known  place  of 
business  in  the  state  and  an  authorized 
agent  as  required  by  Code  1907,  §  3642,  is 
not  void  in  the  making  or  a  mere  nullity. 
Alexander  v.  Alabama  Western  R.  Co. 
(Ala.),  60  So.  295. 

"In  the  bill  it  is  alleged  that  the  de- 
fendant is  a  foreign  corporation,  and  that 
it  made  the  alleged  loan  and  took  the  al- 
leged bond  and  Tnortgage  within  this 
state,  and  'without  complying  with  the 
law  of  said  state  requiring  foreign  cor- 
porations  doing  business   therein    to   file 
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with  the  secretary  of  state,  at  Montgom- 
ery, Alabama,  a  statement  in  writing  giv- 
ing the  name  of  one  agent  and  one  known 
place  of  business/  This  allegation,  taken 
as  true,  shows  a  failure  on  defendant's 
part  to  do  that  which  under  the  statute 
(Code  1896,  §  1316)  was  made  a  condi- 
tion to  its  right  to  do  business  here,  and 
consequently  that  the  bond  and  mort- 
gage are  void.  This  conclusion  is  in  ac- 
cordance with  the  decision  in  Chatta- 
nooga B.  &  L.  Association  v,  Denson, 
189  U.  S.  410,  23  Sup.  Ct.  630,  47  L.  Ed. 
870,  which  was  based  on  the  statute  re- 
ferred to,  together  with  decisions  of  this 
court  rendered  in  Farrior  v.  New  England 
Moitg.,  etc.,  Co.,  88  Ala.  275,  7  So.  200; 
New  England  Mortg.,  etc.,  Co.  v.  Tn<Tram, 
91  Ala.  337,  9  So.  140;  Nelms  v.  Edin- 
burgh-American Land  Mortg.  Co.,  92 
Ala.  157,  9  So.  141;  Sullivan  v,  Sullivan 
Timber  Co.,  103  Ala.  371,  15  So.  941,  25 
L.  R.  A.  543."  Hanchey  v.  Southern,  etc.. 
Loan  Ass'n,  140  Ala.  245,  37  So.  272,  cited 
in  note  in  21  L.  R   A.,  N.  S.,  708. 

§  854  (5)    Executed  Contracts. 

See  ante,  "Acquiring,  Holding,  and 
Conveying  Property  in  General,"  §  353; 
post,  "E;stoppel,"  §  355. 

Where  a  contract  has  been  executed, 
there  can  be  no  relief  granted  on  the 
ground  that  it  originated  with  a  foreign 
corporation,  which  had  not  complied  with 
the  statute.  Electric  Lighting  Co.  v.  Rust, 
23  So.  751,  117  Ala.  680;  Long  v,  Georgia 
Pac.  R.  Co.,  91  Ala.  519,  8  So.  706;  Crad- 
dock  V,  American,  etc..  Mortg.  Co.,  88  Ala. 
281,  7  So.  196;  Russell  v.  Jones,  101  Ala. 
261,  13  So.  145. 

The  validity  of  a  mortgage  executed  to 
a  foreign  corporation  not  having  an  of- 
fice or  known  place  of  business  or  an 
agent  in  the  state,  prior  to  the  act  of  Feb- 
ruary 28,  1887,  "to  give  force  and  effect 
to  §  4,  art.  4,  Const,  of  the  state  of  Ala- 
bama," can  not  be  questioned,  after  fore- 
closure and  consequent  satisfaction  of  the 
debt,  before  the  sale  is  disaffirmed.  Sher- 
wood >.  Alvis,  83  Ala.  115.  3  So.  307,  fol- 
lowed. Craddock  v.  American,  etc., 
Mortg.  Co.,  88  Ala.  281,  7  So.  196,  cited  in 
note  in  24  L.  R.  A.  320,  329. 

Where  defendant  gave  his  notes  to  the 
agent  of  a  foreign  insurance  company,  in- 
dividually,   for   the    renewal    of   premium 


notes  previously  given,  and  the  agent  ad- 
vanced his  own  money  to  the  company 
for  defendant,  it  is  no  defense,  in  an  ac- 
tion on  the  notes,  that  the  company  had 
not  complied  with  the  provisions  of  law, 
so  as  to  entitle  it  to  do  business  in  the 
state.  So  far  as  the  company  was  con- 
cerned, the  contract  was  executed,  and  it 
no  longer  had  any  interest  in  the  notes 
one  way  or  the  other.  Russell  v.  Jones, 
101  Ala.  261,  13  So.  145. 

Where  a  chattel  mortgage  taken  by  a 
foreign  corporation  had  been  fully  fore- 
closed, it  was  no  longer  executory,  and 
was  not  within  Code  1896,  §  1323..  provid- 
ing that  all  contracts  made  in  the  state 
by  a  foreign  corporation  not  having  com- 
plied with  the  provisions  of  the  act  should 
be  void,  at  the  option  of  the  other  party. 
Hardison  v.  Plumnier,  152  Ala.  619,  44 
So.  591;  Cranor  Co.  v.  Miller,  147  Ala. 
268,  41  So.  679;  Gamble  v.  Caldwell,  98 
Ala.  577,  12  So.  424;  Farrior  v.  New  Eng- 
land Mortg.,  etc.,  Co.,  88  Ala.  275,  7  So. 
200;  Kindred  v.  New  England  Mortg.,  etc., 
Co.,  116  Ala.  192,  23  So.  56. 

The  fact  that  the  purchaser  of  the  prop- 
erty at  foreclosure  sale,  who  purchased 
in  his  individual  capacity,  was  an  officer 
of  the  corporation  mortgagee,  did  not  pre- 
vent the  foreclosure  proceeding  from  ex- 
ecuting the  contract  Hardison  v,  Plum- 
mer,  152  Ala.  619,  44  So.  591. 

§  355.  EstoppeL 

Of  Corporation  to  Show  NoncomplU 
ance  with  Statutory  Provtaions. — ^A  for- 
eign corporation  can  not  avoid  a  contract 
made  by  it  in  this  state  on  the  ground 
that  it  had  not  complied  with  the  laws 
regulating  the  transaction  of  business  by 
foreign  corporations.  Brooklyn  Life  Ins. 
Co.  7'.  Bledsoe,  52  Ala.  538.  cited  in  note 
in  24  L.  R.  A.  320. 

Of  Oppoaite  Party  to  Show  Noncom- 
pliance.— Defendant,  in  an  action  by  a 
foreign  corporation  to  recover  for  work 
and  labor  done  and  materials  furnished 
in  this  state,  is  not  estopped  from  in- 
voking the  application  of  the  law  against 
an  action  by  a  foreii^n  corporation  which 
has  not  complied  with  the  constitutional 
and  statutory  provisions  by  the  opinion 
of  its  attorney  that  the  plaintiff  need  not 
file  any  papers  in  this  state  for  doing  the 
work,  or  by  its  acceptance  of  the  work 
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without  complaint,  sfnce  such  acts  could 
not  excuse  the  performance  of  duties  en- 
joined by  law.  American  Amusement  Co. 
z/.  East  Lake  Chutes  Co.,  174  Ala.  526,  66 
So.  961. 

Executed  Contracts. — Though  a  mort- 
gage was  originally  invalid  by  reason  of 
the  failure  of  the  mortgagee,  a  foreign 
corporation,  to  comply  with  the  laws  in 
respect  to  declaring  a  place  of  business 
in  the  state,  and  authorizing  an  agent 
thereat,  the  contract  evidenced  by  the 
mortgage  became  fully  executed  by  a 
sale  under  the  mortgage  and  conveyance 
accordingly,  so  that  the  mortgagor  could 
not  thereafter  avail  himself  of  the  objec- 
tion. Gamble  v.  Caldwell,  98  Ala.  577,  12 
So.  424;  accord,  Farrior  v.  New  England 
Mortg.,  etc.,  Co.,  88  Ala.  275,  7  So.  200. 

§  356.   Right  to  Sue. 

A  corporation  created  in  another  state 
may  sue  in  this  state.  Lucas  v.  Bank,  2 
Stew.  147,  cited  in  note  in  24  L.  R.  A.  289, 
70  L.  R.  A.  515. 

A  corporation  chartered  in  one  state 
may  sue  in  the  courts  of  another  state. 
Lucas  V.  Bank  of  Georgia,  2  Stew.  147. 

Under  Const.,  art.  13,  §  15,  making  a 
corporation  a  person  for  the  purpose  of  a 
suit,  a  foreign  corporation  may  sue  in  the 
courts  of  Alabama.  Eslava  v,  Ames  Plow 
Co.,  47  Ala.  384. 

In  general,  a  foreign  corporation  may 
prosecute  a  suit  in  the  courts  of  Alabama, 
whenever  the  individual  corporators 
would  be  permitted  to  do  so,  although 
the  court  may  withhold  or  withdraw  its 
aid  on  clear  proof  of  the  treasonable  char- 
acter of  the  corporation.  Importing  & 
Exporting  Co.  of  Georgia  v,  Locke,  50 
Ala.  332,  cited  in  note  in  24  L.  R.  A.  289, 
290. 

An  action  brought  by  a  foreign  cor- 
poration organized  in  Georgia,  in  1863, 
under  a  general  law  enacted  prior  to  1861, 
can  not  be  defeated  by  a  plea  which  avers 
that  the  corporation  was  organized  for  the 
purpose  of  running  the  blockade,  in  viola- 
tion of  the  laws  of  the  United  States,  and 
that  its  charter  was  obtained  through  the 
action  of  a  rebel  court.  Importing  &  Ex- 
porting Co.  of  Georgia  v,  Locke,  50  Ala. 
332. 

Necessity  to  Show  Corporate  Capacity. 
— ^While  a  foreign  corporation,  as  a  rule. 


may  maintain  actions  in  our  courts,  be- 
fore they  can  recover,  they  must  prove 
their  corporate  capacity,  unless  defend- 
ant, by  his  contract  or  pleadings,  has  es- 
topped himself  from  denying  it.  Mc- 
Creary  v.  State,  73  Ala.  480;  Savage  v. 
Russell  &  Co.,  84  Ala.  103,  4  So.  235,  236. 

Necessity  of  Designation  of  Agent  and 
Place  of  Business. — Under  §  4,  art.  14,  of 
the  constitution  of  1875  averment  must 
be  made  in  the  bill  that  the  corporation 
had  a  duly  constituted  agent  and  known 
place  of  business  in  Alabama  at  the  time 
of  creation  of  rights  against  third  parties. 
Farrior  v.  New  England  Mortg.,  etc.,  Co., 
88  Ala.  275,  7  So.  200;  American  Union 
Tel.  Co.  z\  Western  Union  Tel.  Co.,  67 
Ala.  26. 

Equity  will  not  interfere  at  the  suit  of 
a  foreign  telegraph  company  to  prevent  a 
rival  company  from  erecting  its  poles  and 
wires,  when  the  bill  does  not  show  that 
complainant  has  a  place  of  business  or 
any  agent  in  the  state,  or  that  it  has  ac- 
quired any  property  or  right  of  property 
here.  American  Union  Tel.  Co.  v.  West- 
ern Union  Tel.  Co.,  67  Ala.  26. 

"A  foreign  corporation  which  has  not 
complied  with  the  requirements  of  §§  3642 
and  3644  of  the  Code  of  1907  is  prohibited 
from  doing  a  single  act  of  business  in  this 
state,  if  done  in  the  exercise  of  its  cor- 
porate function,  and  said  corporation  can 
not  sue  in  this  state  imtil  it  has  put  it- 
self in  a  position  to  be  sued  therein  by 
complying  with  said  sections  of  the  Code. 
Alabama  Western  R.  Co.  v.  Talley-Bates 
Constr.  Co..  162  Ala.  396,  50  So.  341;  Sul- 
livan V.  Sullivan  Timber  Co.,  103  Ala. 
371,  15  So.  941,  25  L.  R.  A.  543;  Farrior 
V,  New  England  Mortg.,  etc.,  Co.,  88  Ala. 
275,  7  So.  200;  American  Amusement  Co. 
V,  East  Lake  Chutes  Co.,  1Y4  Ala.  526,  56 
So.  961."  Muller  Mfg.  Co.  v.  First  Nat. 
Bank  (Ala.),  57  So.  762,  763. 

Effect  of  Failure  to  Comply  with  Re- 
quirements.— Act  Ala.,  approved  Feb.  28, 
1887,  makes  it  unlawful  for  a  foreign  cor- 
poration to  do  business  in  the  state,  with- 
out first  filing  in  the  office  of  the  secre- 
tary of  state  a  statement  in  writing, 
signed  by  the  president  of  the  corporation 
and  attested  by  the  corporate  seal,  desig- 
nating at  least  one  known  place  of  busi- 
ness in  the  state  and  an  authorized  agent 
[thereat.     Held,   that,   in   an   action   on   a 
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contract  to  recover  compensation  for  pro- 
curing a  loan,  the  plea  that  plaintiff  was 
the  agent  of  a  foreign  corporation  which 
had  not  complied  with  the  law  authoriz- 
ing foreign  corporations  to  do  business  in 
the  state  was  not  demurrable,  and  con- 
stituted a  complete  defense  to  the  suit. 
Dudley  v.  Collier,  87  Ala.  431,  0  So.  304, 
cited  in  note  in  24  L.  R.  A.  316,  317,  320, 
4  L.  R.  A.,  N.  S.,  690. 

"The  case  of  Sherwood  v.  Alvis,  83  Ala. 
115,  3  So.  307,  was  based  on  a  transaction 
occurring  prior  to  the  enactment  of  the 
above  statute  enforcing  the  constitutional 
provision,  and  what  was  said  in  that  case 
in  reference  to  the  effect  of  this  statute 
was  not  necessary  for  the  decision  of  the 
case.  The  mortgage  securing  the  loan, 
moreover,  had  been  foreclosed  under  the 
power  of  sale,  so  as  to  cut  off  the  equity 
of  redemption,  and  the  transaction  was  in 
a  measure  an  executed  contract.  We  held 
that,  in  such  a  case,  an  action  of  eject- 
ment for  the  land  purchased  at  the  mort- 
gage sale  would  lie  by  the  purchaser. 
That  case  is,  on  these  and  other  grounds, 
distinguishable  from  this."  Dudley  v.  Col- 
lier.  87    Ala.  431,  6   vSo.  304,   306. 

Where  a  foreign  corporation,  which 
has  failed  to  comply  with  the  require- 
ments made  a  condition  precedent  to  its 
right  to  do  business  in  the  state  of  Ala- 
bama, makes  a  conditional  sale  of  a  chat- 
tel therein,  the  contract  is  void,  and.  as 
the  legal  title  consequently  never  passes 
out  of  the  seller,  it  may  maintain  detinue 
for  the  chattel.  Boulden  v.  Estey  Organ 
Co.,  92  Ala.  182,  9  So.  283,  cited  in  note  in 
24  L.  R.  A.  289,  297,  313,  316,  1  L.  R.  A., 
N.  S.,  1042.  2  L.  R.  A.,  N.  S.,  128. 

Where  a  foreign  corporation,  not  hav- 
ing complied  with  Code  1907,  §§  3642,  3644, 
contracted  outside  the  state  to  construct 
a  railroad  in  the  state,  the  contract  pro- 
viding that  any  subletting  shouhl  not  re- 
lieve the  contractor  from  liability,  but 
that  any  subcontractor  should  be  consid- 
ered the  contractor's  agent,  that  the  con- 
tractor thereafter  also  in  another  state 
let  the  work  to  independent  contractors 
did  not  relieve  the  contractor  of  its  vio- 
lation of  the  statute,  so  as  to  entitle  it  to 
sue  for  money  due  under  the  contract. 
Alabama  Western  R.  Co.  v,  Talley-Bates 
Constr.  Co.,  162  Ala.  396,  50  So.  341.  See 
ante,  "Engaging  in  Litigation,"  §  347  (4). 


§  357.   Actions  by  or  against 
§  358. Jurisdiction. 

§  358  (1)    Facts  and  Circumstances  Con- 
ferring Jurisdiction. 

The  presence  of  a  foreign  corporation 
by  its  agents  engaged  in  the  transaction 
of  its  corporate  business  is  the  essential 
fact  which  draws  it  within  the  jurisdic- 
tion of  the  courts  of  a  state  other  than 
the  state  which  created  it,  for  the  pur- 
pose of  personal  actions  against  it  Sul- 
livan V.  Sullivan  Timber  Co.,  103  Ala.  371, 
15  So.  941,  25  L  R.  A.  643,  cited  in  note 
in  70  L.   R.  A.  529. 

Doing  Business.— Const.,  art.  14,  §  4, 
prohibited  foreign  corporations  from  do- 
ing business  within  the  state  without 
maintaining  a  known  place  of  business 
and  an  authorized  resident  agent,  and  au- 
thorized such  corporations  to  be  sued  In 
any  county  where  it  did  business.  Code, 
§  2642,  provided  that  any  corporation 
might  be  sued  in  any  county  in  which  it 
did  business  by  agent,  etc.  Held,  that 
the  mere  care  of  unused  property  and 
payment  of  taxes  did  not  constitute  trans- 
action of  business  in  a  county  other  than 
that  where  a  corporation's  principal  office 
was  located,  -so  as  to  give  the  courts  of 
such  county  jurisdiction  of  personal  ac- 
tions against  the  corporation.  Sullivan 
V,  Sullivan  Timber  Co.,  103  Ala.  371,  15 
So.  941,  25  L.  R.  A.  543,  70  L.  R.  A.  696. 

Appointnient  of  Agent  for  Service  of 
Process. — A  corporation  has  its  domicile, 
as  to  debts  contracted  by  it,  in  the  state 
by  which  its  charter  was  granted;  but  it 
may  subject  itself  to  suit  in  another  state, 
by  the  appointment  of  an  agent,  upon 
whom,  as  a  statutory  condition  of  doing 
business  there,  process  may  be  legally 
served.  Equitable  Life  Assur.  Soc.  v. 
Vogel,  76  Ala.  441. 

Where  a  person  domiciled  in  Alabama 
here  obtained  a  policy  of  insurance  on  his 
own  life  from  a  corporation  chartered  in 
New  York,  hut  having  an  oltice  and  do- 
ing business  here  by  an  agent,  through 
whom  the  policy  was  effected,  and  also 
had  his  domicile  here  at  the  time  of  his 
death;  an  executor  appointed  here  may 
maintain  an  action  on  the  policy  in  the 
courts  of  Alabama,  notwithstanding  the 
grant  of  administration  also  in  New  York. 
Equitable  Life  Assur.  Soc.  v,  Vogel  76 
Ala.  441,  cited  in  note  in  70  L.  R.  A.  523. 
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§  368  (2)  Subject  Matter  or  Causes  of 
Action  to  Which  It  Extends. 

It  is  well  settled,  that  no  action  in  per- 
sonam can  be  maintained  against  a  for- 
eign corporation,  unless  the  contract  sued 
on  was  made,  or  the  injury  complained  of 
was  suffered  in  the  state  in  which  the  ac- 
tion is  brought.  Central  R.,  etc.,  Co.  v, 
Carr,  76  Ala. -388,  394;  Louisville,  etc.,  R. 
Co.  V.  Dooley,  78  Ala.  524;  Iron  Age  Pub. 
Co.  V,  Western  Union  Tel.  Co.,  83  Ala. 
498,  3  So.  449;  Alabama,  etc.,  R.  Co.  v. 
Chumbey,  92  Ala.  317,  9  So.  286;  Rich- 
mond, etc.,  R.  Co.  V,  Trousdale  &  Sons, 
99  Ala.  389,  13  So.  23;  Louisville,  etc..  R. 
Co.  V.  Williams,  113  Ala.  402,  21  So.  938; 
Louisville,  etc.,  R.  Co.  v.  Nash,  118  Ala. 
477,  23  So.  825,  41  L.  R.  A.  331;  Pullman 
Palace-Car  Co.  v,  Harrison,  122  Ala.  149, 
25  So.  697;  Dozier  Lumber  Co.  v,  Smith- 
Isburgh  Lumber  Co.,  145  Ala.  317.  39  So. 
714. 

A  foreign  corporation  can  not  be  sued 
in  this  state  by  a  nonresident,  on  a  cause 
of  action  arising  in  the  state  in  which  the 
corporation  was  created.  Central  Rail- 
road &  Banking  Co.  v.  Carr,  76  .Ma.  388, 
cited  in  note  in  70  L.  R.  A.  530,  531,  550. 
See,  also,  Lee  v,  Baird,  139  Ala.  526,  36 
So.  720,  cited  in  note  in  70  L.  R.  A.  523, 
530. 

The  courts  of  Alabama  have  jurisdic- 
tion of  an  action  against  a  foreign  cor- 
poration on  a  contract  made  by  it  in 
Alabama  through  a  regularly  established 
agency,  the  contract  being  an  Alabama 
contract.  Equitable  Life  Assurance  -Soc. 
V,  Vogel,  76  Ala.  441. 

"In  Western  Union  Tel.  Co.  v.  Pleas- 
ants, 46  Ala.  641,  the  court  held,  that  in 
case  of  a  foreign  corporation,  doing  busi- 
ness in  this  state  through  a  managing 
agent,  service  of  summons  and  complaint 
on  such  agent  will  give  jurisdiction  to  our 
courts,  of  a  cause  of  action  which  origi- 
nated in  this  state."  Central  R.,  etc.,  Co. 
V.  Carr,  76  Ala.  388,  393. 

Code  1879,  §§  2934,  2935,  which  authorize 
the  service  of  process  in  an  action  against 
a  corporation  on  certain  officers  or 
agents,  or,  affidavit  being  made  of  their 
nonresidencc,  on  any  white  person  in  its 
employ  or  doing  business  for  it,  do  not 
authorize  suits  against  foreign  corpora- 
tions on  causes  of  action  originating  with- 
out the  state,  or  on  contracts  with  refer- 
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ence  to  a  subject  matter  without  the 
state.  Central  Railroad  &  Banking  Co.  v, 
Carr,  76  Ala.  388. 

A  railroad  extending  into  and  doing 
business  in  Alabama,  but  incorporated 
only  in  another  state,  is  not  liable  in  an 
Alabama  court  to  a  passenger  injured  by 
it  in  such  other  state;  the  action  being 
personal.  Central  Railroad  &  Banking 
Co.  V.  Carr,  76  Ala.  388,  cited  in  note  in 
56  L.  R.  A.  219. 

Where  a  railroad  company  obtains 
charters  from  the  states  of  Alabama,  Mis- 
sissippi, and  Tennessee,  the  courts  of  Ala- 
bama have  n<5  jurisdiction  to  entertain  an 
action  against  the  company  for  negli- 
gently killing  plaintifFs  intestate  in  the 
state  of  Mississippi,  since  the  tort  was 
committed  by  a  foreign  corporation  in  a 
foreign  state.  Kahl  v.  Memphis,  etc.,  R. 
Co.,  95  Ala.  337,  10  So.  661. 

An  action  may  be  brought  in  Alabama 
against  a  foreign  corporation  for  breach 
of  a  contract  made  with  defendant's  agents 
in  Alabama  for  the  carriage  of  live  stock 
from  Alabama  to  Georgia,  defendant 
oper.iting  a  railroad  over  which  the  trans- 
portation was  effected.  Richmond,  etc., 
R.  Co.  V.  Trousdale  &  Sons,  99  Ala.  389, 
13  So.  23. 

The  city  court  of  Birmingham  had  no 
jurisdiction  of  an  action  against  a  foreign 
corporation  on  a  cause  of  action  which 
arose  outside  of  the  state.  Dozier  Lum- 
ber Co.  V.  Smith-Isburgh  Lumber  Co.,  39 
So.  714,  145  Ala*.  317. 
§  359. Venue. 

Const,  art.  14,  §  4,  prohibited  foreign 
corporations  from  doing  business  within 
the  state  without  maintaining  a  known 
place  of  business  and  an  authorized  resi- 
dent agent,  and  authorized  such  corpora- 
tions to  be  sued  in  any  county  where  it 
did  business.  Code,  §  2642,  provided  that 
any  corporation  might  be  sued  in  any 
county  in  which  it  did  business  by  agent, 
etc.  Held,  that  a  foreign  corporation  hav- 
ing a  known  place  of  business  within  the 
state  could  not  be  sued  in  a  county  other 
than  that  in  which  such  place  of  business 
was  located,  unless  it  was  doing  business 
in  the  county  where  suit  was  brought  at 
the  time  it  was  commenced.  SulHvan  v, 
Sullivan  Timber  Co..  103  Ala.  371,  15  So. 
941,   25   L.   R.   A.   543. 

Of  Actions  for  Tort — "Following  the 
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rulin,'?s  in  the  cases  of  Montgomery  Iron 
Works  V,  Eufaula  Oil,  etc.,  Co.,  110  Ala. 
395,  20  So.  300,  and  Alabama  Western  R. 
Co.  V.  Wilson,  1  Ala.  App.  306,  55  So.  932, 
it  must  be  held  that,  under  §  6110  of  the 
Code  of  1907,  an  action  ex  delicto  against 
a  private  corporation  may  be  brought  in 
the  county  in  which  the  act  or  omission 
complained  of  may  have  been  done,  or 
may  have  occurred,  though  such  corpora- 
tion, at  the  time  of  the  institution  of  the 
suit,  is  not  doing  business  by  agent  in  such 
county,  and  that  the  provisions  of  §  6112 
of  the  Code  do  not  affect  the  right  of  the 
plaintiff,  in  an  action  ex  delicto  against  a 
corporation,  not  for  personal  injuries,  to 
sue  in  the  county  in  which  the  act  or  omis- 
sion complained  of  may  have  occurred." 
Judge  &  Co.  V.  Washburn-Crosby  Mill- 
ing Co.,  1  Ala.  App.  470,  56  So.  2,  3. 

§  360. Limitations  and  Laches. 

K  foreign  corporation,  having  a  local 
existence  and  domicile  in  this  state  for  the 
purpose  of  suing  and  being  sued,  may 
rely  on  the  statute  of  limitations  to  the 
same  extent  as  though  chartered  by  the 
state.  Huss  i\  Central  Railroad  &  Bank- 
ing Co.,  66  Ala.  472,  cited  in  note  in  18  L. 
R.  A.  524. 

§  361. Process. 

See  ante,  "Facts  and  Circumstances  Con- 
ferring Jurisdiction,"  §  358   (l). 

Exclusiveness  of  Statutes  Authorizing 
Service  on  Designated  Persons. — Code,  § 
3274  (2657),  providing  for  service  on  cor- 
porations by  delivering  a  copy  of  the  sum- 
mons, and  complaint  to  the  president, 
agent,  etc.,  includes  foreign  corporations; 
other  provisions  for  service  on  foreign 
corporations  being  cumulative.  Eagle 
Life  Ass'n  v.  Redden,  25  So.  779,  121 
Ala.  346;  Independent  Pub.  Co.  v.  Ameri- 
can Press  Ass'n,  102  Ala.  475,  15  So.  947. 

On  Whom  Service  May  Be  Made  in 
General — A  foreign  corporation,  doing 
business  in  Alabama  through  a  managing 
agent  or  employee,  may  be  sued  by  sum- 
mons and  complaint,  served  on  the  agent 
or  employee,  upon  a  cause  of  action  which 
accrued  in  that  state.  Western  Union  Tel. 
Co.  V.  Pleasants,  46  Ala.  641,  cited  in  note 
in  23  L.  R.  A.  491. 

Under  Code,  §  2568,  authorizing  the  ex- 
ecution of  a  summons  against  a  corpora- 
tion   by  a  delivery  of  a  copy  to  a  managing 


agent,  a  court  may  acquire  jurisdiction 
of  a  foreign  corporation  doing  business 
in  this  state  through  a  managing 
agent.  Western  Union  Tel.  Co.  v.  Pleas- 
ants, 46  Ala.  641. 

§  362.  Attachment  and  Garnishment. 

See  the  titles  ATTACHMENT;  GAR- 
NISHMENT. 

Property  Subject  to  Attachment. — A 
debt,  due  by  a  foreign  corporation  at  the 
place  of  its  domicile  to  a  nonresident  of 
this  state,  is  not  subject  to  attachment  or 
garnishment  in  this  state  by  a  resident 
thereof.  Louisville  &  N.  R.  Co.  v,  Dooley, 
78  Ala.  524. 

The  debt  sought  to  be  condemned  by 
process  of  garnishment  in  such  a  case 
could  not  be  subjected,  first,  because  it 
could  not  be  brought  under  the  legal  con- 
trol of  the  court;  and.  second,  because  the 
statute  has  made  no  provision  for  serving 
process  on  a  foreign  corporation,  to  reach 
such  a  debt.  Louisville,  etc.,  R.  Co.  v. 
Dooley,  78  Ala.  524,  526;  Alabama,  etc., 
R.  Co.  V.  Chumbey,  92  Ala.  317,  9  So.  286. 

Jurisdiction.^ — ^The  courts  of  Alabama 
being  without  jurisdiction  of .  an  action 
against  a  foreign  corporation  by  a  citizen 
of  the  state  on  a  cause  of  action  accruing 
in  another  state.  Code  1886,  §§  2929,  2930, 
2932,  2934,  2940  (Code  1896,  §§  524.  525, 
527,  529,  535),  providing  that  in  attach- 
ments against  a  foreign  corporation  a 
complaint  and  affidavit  setting  forth  the 
cause  of  action  must  be  filed,  and  that  the 
trial  thereon  shall  proceed  as  in  suits 
commenced  by  summons,  does  not  give 
the  courts  of  the  state  jurisdiction  to  con- 
demn by  attachment  the  property  of  a  for- 
eign corporation  situated  in  Alabama  to 
the  satisfaction  of  a  claim  against  it  by  a 
resident  of  the  state  for  a  tort  committed 
outside  of  the  state.  Pullman  Palace-Car 
Co.  V.  Harrison,  25  So.  697,  122  Ala.  149; 
Louisville,  etc.,  R.  Co.  v,  Dooley,  78  Ala. 
524;  Richmond,  etc.,  R.  Co.  v.  Trousdale 
&  Sons,  99  Ala.  389,  13  So.  23;  Louisville, 
etc.,  R.  Co.  V,  Williams.  113  Ala.  402,  21 
So.  938;  Alabama,  etc.,  R.  Co.  v.  Chumbey, 
92  Ala.  317,  9  So.  286. 

§  363. Pleading. 

§  363  (1)  Corporate  Existence  or  Right  to 
Recognition. 

As  to  necessity  of  verification  of  plea  of 
nul  tiel  corporation,  see  ante,  "Allegation 
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and  Denial  of  Corporate  Existence,"  § 
277.  As  to  sufficiency  of  same,  see  ante, 
"Signature,  Verification  and  Accompany- 
ing Affidavits,"  §  280. 

A  foreign  corporation  is  entitled  to  sue 
in  the  courts  of  this  state;  and  if  the  com- 
plaint describes  the  plaintiff  as  a  "corpo- 
rate body  duly  incorporated  by  the  laws 
of  Massachusetts,"  the  description  is  suf- 
ficient after  judgment  by  default.  Eslava 
V,  Ames  Plow  Co.,  47  Ala.  384. 

In  an  action  by  a  foreign  corporation, 
the  cause  should  not  be  stricken  from  the 
docket  for  want  of  an  allegation  of  plain- 
tiff's corporate  character,  but  plaintiff 
should  be  permitted  to  supply  the  defect 
by  amendment.  Southern  Life  Ins.  Co. 
V,  Roberts,  60  Ala.  431. 

§  ses  (2)  Residence  of  Parties  and  Place 
Where  Cause  of  Action  Arose. 

In  a  suit  to  foreclose  a  mortgage,  a  bill 
which  states  that  complainant,  who  is  a 
foreign  corporation,  has  complied  with  the 
laws  of  the  state  which  authorize  a  for- 
eign corporation  to  do  business  in  the 
state,  and  that  the  mortgage  sued  on  was 
executed  and  delivered  in  the  state,  is  not 
sufficient,  as  it  does  not  aver  that  the  cor- 
poration was  authorized  to  do  business  in 
the  state  at  the  time  the  mortgage  was 
executed  and  delivered.  Farrior  v.  New 
England  Mortg.  Sec.  Co.,  88  Ala.  275,  7 
So.  200;  Mullens  v.  American  Freehold 
Land  Mortgage  Co.,  88  Ala.  280,  7  So. 
201. 

§  883  (3)  Compliance  or  Noncompliance 
with  Statutory  Requirements  in  Gen- 
eral. 

If  a  bill  filed  by  a  foreign  corporation 
shows  upon  its  face  that  it  did  business 
in  this  state,  and  upon  which  the  relief 
sought  is  predicated,  it  should  aver  a 
compliance  with  the  constitution  and 
statutes  of  this  state  before  entering 
upon  or  engaging  in  said  business,  and 
which  is  a  condition  precedent  to  relief, 
and  the  bill  is  demurrable  if  it  omits  this 
essential  averment.  Christian  v.  Ameri- 
can; etc.,  Mortg.  Co.,  89  Ala.  198,  7  So. 
427;  Farrior  v.  New  England  Mortg., 
etc.,  Co.,  88  Ala.  275,  7  So.  200;  Muller 
Mfg.  Co.  V.  First  Nat.  Bank  (Ala.),  57 
So.    762,   763. 

An  allegation  in  a  foreign  corporation's 


bill  that  at  the  time  of  making  the  con- 
tract in  question,  and  continuously  since 
that  time,  and  at  the  filing  of  the  suit, 
it  »had  been  duly  qualified  to  transact 
business  in  Alabama  in  accordance  with 
the  statute  of  that  state  prescribing  the 
conditions  on  which  a  foreign  corpora- 
tion might  do  business  therein,  suffi- 
ciently alleged  that  complainant  had 
complied  with  the  Alabama  laws  as  to 
the  right  of  foreign  corporations  to  do 
business  there.  Sloss-Sheffield  Steel  & 
Iron  Co.  V.  Maryland  Casualty  Co.,  52 
So.  751,  167  Ala.  557. 

In  an  action  by  a  corporation,  a  plea 
that  it  was  a  nonresident  having  no  li- 
cense to  do  business  in  the  state  as  a 
foreign  corporation,  but  that  all  the 
things  sued  upon  took  place  within  the 
state,  is  insufficient,  not  showing  that  the 
transaction  involved  was  intrastate  in- 
stead of  interstate  commerce.  Ewart 
Lumber  Co.  v,  American  Cement  Plaster 
Co.  (Ala.  App.),  62  So.  560;  Armour 
Packing  Co.  v.  Vinegar  Bend  Lumber 
Co.,  149.  Ala.  205,  42  So.  866;  Alabama 
Western  R.  Co.  v.  Talley-Bates  Constr. 
Co.,   162   Ala.   396,   50   So.   341. 

In  an  action  to  cancel  a  mortgage,  on 
the  ground  that  the  mortgagee  was  a 
foreign  corporation,  and  took  the  same 
without  being  entitled  to  do  business  in 
the  state,  plaintiff  stated  in  his  bill  that 
"if  said  interest  notes,  past  due,  are  held 
valid,  in  any  event,  complainant  hereby 
offers,  and  is  able  and  willing  and  ready, 
to  pay  the  same.*'  Held,  that  the  bill 
was  bad  on  demurrer,  as  it  did  not  offer 
to  repay  all  plaintiff  had  received  on  the 
mortgage.  Ross  v.  New  England 
Mortg.,  etc.,  Co.,  101  Ala.  462,  13  So.  564. 

In  an  action  to  restrain  the  foreclosure 
of  a  mortgage,  on  the  ground  that  it  is 
void,  plaintiff  offered  in  his  amended 
bill,  that  "if,  on  a  final  hearing  of  this 
cause,  the  court  should  ascertain  that 
said  mortgage  is  void,  and  should  order 
a  reference  to  the  register  to  ascertain 
and  report  the  amount  due  from  com- 
plainant to  respondent,  he  is  ready  and 
willing  and  able  to  pay  the  same."  Held, 
that  the  offer  was  not  a  sufficient  sub- 
mission to  the  jurisdiction  of  the  court 
to  authorize  a  decree  of  foreclosure  on 
finding  the  mortgage  to  be  valid,  in  the 
absence  of  a  cross  bill  praying  for  such 
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relief.      Ross    v.    New    England    Mortg., 
etc.,   Co.,   101   Ala.   462,   13   So.  564. 
Presumption        of       Compliancc^Act 

1886-87,  p.  103,  §  3,  provides  that  it  shall 
not  be  lawful  for  any  person  to  act  as 
agent  or  transact  any  business  for  a  for- 
eign corporation  until  the  corporation 
has  complied  with  the  requirements  of 
the  act.  Held,  in  a  suit  to  foreclose  a 
mortgage,  that  a  bill  was  not  demurrable 
for  failure  to  allege  such  compliance,  the 
presumption  being  in  favor  of  a  compli- 
ance. Nelms  V.  Edinburgh-American 
Land  Mortg.  Co.,  92  Ala.  157,  9  So.  141, 
cited  in  note  in  24  L.  R.  A.  314. 

§   363    (4)    Filing   or   Recording   Charter 
or  Articles  of  Association. 

In  a  suit  by  a  bank  on  a  note  executed 
to  it  by  defendants,  a  plea  that  it  was 
a  foreign  corporation,  that  the  note  was 
executed  and  delivered  in  this  state,  and 
that  plaintiff  had  not  then  complied  with 
the  law  as  to  filing  a  copy  of  its  articles 
of  incorporation,  so  as  to  entitle  it  to 
do  business  in  the  state,  was  wholly  in- 
sufficient. Bank  of  Waynesboro  v.  Heal- 
ing Springs  Mercantile  Co.,  50  So.  882, 
163    Ala.   495. 

§  308  (5)  Designation  of  Agent  and  Place 
of  Business. 

Under  Const,  art.  14,  §  4,  and  Act 
Feb.  28,  1887  (Pamph.  Acts  1886-88,  p. 
102),  prohibiting  a  foreign  corporation 
from  doing  business  in  the  state  without 
a  known  place  of  business  and  an  au- 
thorized agent  therein,  a  bill  in  fore- 
closure by  such  corporation  is  insuffi- 
cient which  fails  to  state  that  it  had 
such  place  and  agent.  Sullivan  v.  Ver- 
non,  25   So.   600,   121   Ala.   393. 

A  bill  in  equity  by  a  foreign  corpo- 
ration, to  have  a  loan  evidenced  by 
notes  secured  by  a  mortgage  declared  a 
lien  on  land,  which  shows  on  its  face 
that  the  loan  was  made  by  complainant 
in  the  state,  is  demurrable  unless  it  al- 
leges that,  when  the  loan  was  made, 
complainants  had  complied  with  Const., 
art.  14,  §  4,  embodied  in  Act  Feb.  28, 
1887,  requiring  a  foreign  corporation,  be- 
fore doing  business  in  the  state,  to  file 
in  the  office  of  the  secretary  of  state  an 
instrument  in  writing  designating  at 
least  one  known  place  of  business  in  the 
state,  and  an  authorized  agent  or  agents 


thereat.  Christian  v,  American  Freehold 
Land  &  Mortgage  Co.,  89  Ala.  198,  7 
So.  427,  cited  in  note  in  24  L.  R.  A.  297, 
4  L.  R.  A..  N.  S.,  690. 

Const.,  art.  14,  §  4,  provides  that  no 
foreign  corporation  shall  do  business  in 
the  state  without  having  at  least  one 
known  place  of  business,  and  an  author- 
ized agent  therein.  Act  1886-87,  p.  102, 
requires  foreign  corporations  to  desig- 
nate such  place  and  agent  by  filing  a  no- 
tice with  the  secretary  of  state.  Said  sec- 
tion of  the  constitution  further  provides 
that  such  corporation  may  be  sued  in  any 
county  where  it  does  business,  by  serv- 
ice of  process  on  an  agent  anywhere  in 
the  state.  Held,  that  the  designation  of 
such  agent  is  merely  for  the  purpose  of 
suit  against  the  corporation,  that  he 
need  not  have  any  power  to  do  business, 
and  therefore  that,  in  a  suit  by  a  foreign 
corporation  to  foreclose  a  mortgage,  the 
bill  need  not  aver  facts  to  show  that  the 
agent  desigrnated  had  authority  to  exer- 
cise any  corporate  functions.  Nelms  v, 
Edinburgh-American  Land  Mortg.  Co., 
92  Ala.  157,  9  So.  141,  cited  in  note  in  23 
L.  R.  A.  495,  24  L.  R.  A.  289,  293,  70  L. 
R.  A.  514,  516,  525. 

Where  a  bill  in  equity  filed  by  a  foreign 
corporation  does  not  show  the  transac- 
tion of  business  within  the  state,  such  as 
to  require  it  to  file  a  statement  with  the 
secretary  of  state  designating  a  known 
place  of  business,  a  demurrer  to  the  com- 
plaint on  the  ground  that  no  allegation 
of  the  filing  of  such  statement  is  made  is 
without  merit.  Henderson  v.  J.  B.  Brown 
Co.,  28  So.  79,  125  Ala.  566. 
§  863  (6)  Obtaining  License  or  Certifi- 
cate. 

Rev.  Code  Ala.,  §  1180,  prohibiting  the 
agent  of  a  foreign  insurance  company  to 
take  any  risk  or  transact  any  business  of 
insurance  in  the  state,  without  first  pro- 
curing a  certificate  of  authority  from  the 
auditor,  does  not  prohibit  the  transaction 
of  business  not  in  the  line  of  insurance, 
and  a  bill,  therefore,  to  foreclose  a  mort- 
gage in  favor  of  a  foreign  insurance 
corporation,  which  merely  shows  a  debt 
owing  to  the  company,  for  which  se- 
curity was  given,  is  not  demurrable  for 
failing  to  show  a  compliance  with  the 
statute.  Boulware  v,  Davis,  90  Ala.  207, 
8  So.  84,  cited  in  note  in  24  L.  R.  A.  296. 
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§  304. Evidence. 

Presun^tions. — It  will  be  presumed 
that  a  foreign  corporation  doing  busi- 
ness in  the  state  has  complied  with  its 
laws.  Nclms  v,  Edinburgh-American 
Land  Mortg.  Co.,  92  Ala.  157,  9  So. 
141. 

Sufficiency  of  Evidence. — Evidence  in 
an  action  by  a  foreign  corporation  to 
foreclose  a  mortgage  examined,  and  held 
sufficient  to  support  a  finding  disallowing 
the  mortgagee's  claim  for  expenses  in- 
curred in  employing  and  paying  agents 
in  and  about  the  rental  of  the  mortgaged 
premises.  Pollard  v,  American  Freehold 
Land  Mortg.  Co.,  35  So.  767,  139  Ala.  183. 
A  foreign  corporation  established  its 
right  to  foreclose  a  mortgage  upon  proof 
of  its  charter  authority  to  lend  the  mort- 
gagor the  money  secured  by  the  mort- 
gage, upon  proof  of  its  known  place  of 
business  in  the  state  and  of  the  name  of 
its  agent,  and  upon  introducing  the  note 
and  mortgage,  the  execution  of  which 
was  admitted  by  defendant's  failure  to 
deny  their  execution.  Marx  v.  District 
Grand  Lodge  No.  7,  L  O.  B.  B.,  47  So. 
207,  157  Ala.  107. 

Siame-^howing  IncorpOratio n. — 
Where,  in  an  action  by  a  Minnesota 
company  to  foreclose  a  mortgage  in  an 
Alabama  court,  the  mortgage  showed  on 
its  face  that  such  company  was  a  corpo- 
ration, the  admission  of  a  certified  copy 
of  its  articles  of  incorporation,  though 
not  properly  authenticated,  was  harmless 
error.  Falls  v.  United  States  Sav.,  etc., 
Co.,  97  Ala.  417,  13  So.  25. 

The  error,  if  any,  in  admitting  such  evi- 
dence, was  immaterial,  for  the  further 
reason  that  defendant  had  admitted  such 
company's  corporate  existence  by  the 
execution  of  the  mortgage.  Falls  v. 
United  States  Sav.,  etc.,  Co.,  97  Ala. 
417,  13  So.  25. 

Same— Showing  Business  of  Corpora- 
tion.— A  copy  of  the  "act  to  incorporate 
the  Pacific  Guano  Company,"  aiS  enacted 
by  the  legislature  of  Massachusetts  on 
April  3,  1867,  held  to  have  been  properly 
received  in  evidence  to  show  the  business 
of  the  corporation,  on  a  certificate  in 
these  words:  "A  true  copy,  witness  the 
seal  of  the  Commonwealth  of  Massa- 
chusetts;" signed  "Henry  B.  Price,  sec- 
retary   of  the  Commonwealth,"    with  the 


seal  affixed.      Pacific  Guano    Co.  v,  Mul- 
len, 66  Ala.  582. 

Same — Showing  Violation  of  Statute. — 
Const.,  art.  14,  §  4,  provides  that  no  cor- 
poration shall  do  any  business  in  Ala- 
bama, without  having  at  least  one  known 
place  of  business  and  an  authorized  agent 
residing  there.  Held,  that  evidence  that 
a  foreign  corporation,  not  having  com- 
plied with  such  provision,  took  notes  and 
a  mortgage  on  land  within  the  state  to 
secure  them  which  were  executed  within 
the  state,  though  payable  elsewhere,  was 
prima  facie  sufficient  to  show  a  violation 
thereof.  State  v,  Bristol  Sav.  Bank,  108 
Ala.  3,  18  So.  533. 


§  385. Appeal  and  Error. 

Necessity  of  Objection  at  Trial,— W«hen 
a  bill  in  foreclosure  by  a  foreign  corpo- 
ration, for  a  loan  made  in  this  state,  does 
not  aver  that  it  has  a  known  place  of 
business  and  an  authorized  agent  here, 
as  required  by  the  constitutional  and 
statutory  provisions,  and  is  not  in  any 
way  attacked  upon  this  ground  at  the 
trial,  the  question  can  not  be  raised  on 
appeal.  Guin  v.  New  England  Mortg. 
Sec.   Co.,  92  Ala.   135,  8   So.  388. 

§   866.   Assignment  for    Benefit  of  Cred- 
itors. 

If  an  insolvent  foreign  corporation  con- 
veys bona  fide  its  lands  to  an  assignee 
for  the  equal  benefit  of  its  creditors,  a 
court  of  equity  will  enjoin  the  prosecu- 
tion of  an  attachment  commenced  after 
the  assignment,  and  levied  on  the  prop- 
erty assigned.  Thoringfton  v.  Gould,  59 
Ala.  461,  cited  in  note  in  22  L.  R.  A.  802. 

Effect  on  Independent  Branch  Corpo- 
rations. — Where  an  act  of  the  Mississippi 
legrislature,  purporting  to  authorize  an 
Alabama  corporation  to  establish  one  or 
more  departments  in  the  former  state, 
in  effect  created  a  new  corporation,  the 
notes  griven  in  payment  of  subscriptions 
to  the  new  corporation,  which  had  not 
been  negotiated  to  the  Alabama  corpora- 
tion, did  not  pass  by  a  general  assign- 
ment of  the  latter  corporation.  Grangers' 
Life  &  Health  Ins.  Co.  v.  Kamper,  73 
Ala.  325. 

§  367.  Powers  and  Duties  of  Receivers. 

The  receiver  of  a  corporation  appointed 
in  a    foreign  jurisdiction  will    be  allowed 
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to  sue  to  foreclose  a  mortgage  given  to 
the  company  on  land  in  Alabama,  where 
no  creditor  of  the  corporation  asserts 
any  rights,  and  ample  opportunity  has 
been  afforded  for  that  purpose,  and  only 
the  parties  litigant  are  interested.  Boul- 
ware  v,  Davis,  90  Ala.  207,  8  So.  84. 

§  sea  Effect  of  Dissolution. 

Independent  of  statutory  provisions,  a 
corporation  which  has  been  legally  dis- 
solved by  a  judicial  decree  has  no  longer 
a  legal  entity,  and  can  not,  therefore,  be 
made  a  party  defendant  to  a  suit;  and 
this  principle  applies  where  the  dissolved 
corporation    is    foreign    to    the    state    in 


which  the  suit  is  attempted  to  be  brought. 
Fitts  V,  National  Life  Ass'n,  30  So.  374, 
130  Ala.  413. 

Rev.  St.  Fla.  1892,  §§  2155,  2157,  pro- 
vides that  a  corporation  dissolved  shall 
be  continued  as  a  body  corporate  for 
three  years  to  enable  it  to  dispose  of  its 
property,  and  that  the  directors  shall  be 
trustees  to  wind  it  up.  Held  that,  where 
a  Florida  corporation  was  dissolved  by 
decree  of  the  Florida  court,  the  directors, 
as  trustees,  had  full  power  to  sell  or  lease 
the  corporate  property  in  Alabama,  in 
the  absence  of  any  Alabama  law  to  the 
contrary.  Sullivan  Timber  Co.  v.  Black, 
48  So.  870,   159  Ala.  570. 


Corporate  Courts. 

See  the  title  CX)URTS. 

Corporators. 

See  the  title  CORPORATIONS. 

Corporeal  Hereditaments. 

See  the  title   EASEMENTS. 

Corpus  Delicti. 

See  the  titles  BURGLARY;  CRIMINAL  LAW;  HOMICIDE.  See,  also,  the  other 

specific  criminal  titles. 

Correspondence. 

See    the   titles    CONTRACTS;   CRIMINAL  LAW;    EVIDENCE;   LIBEL    AND 

SLANDER. 


Corroboration. 

See  the  titles  CRIMINAL   LAW;    EQUITY;    EVIDENCE;    PLEADING;    WIT- 
NESSES.    See,  also,  the  specific  titles  throughout  this  work. 


Coservants. 

See  the  title  MASTER  AND  SERVANT. 
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Vm.  Payment  and  Remedies  for  GoUectioii. 

§    99.  Conditions  as  to  Payment  of  Past  Costs  on  Grant  of  Relief  or 
Favor. 
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§  100.  Stay  of  Proceedings  until  Pa)rment. 

§  101.  Stay  of  Subsequent  Action  until  Payment. 

§  101   (1)  In  General. 

§  101   (2)  New  Action  after  Nonsuit  or  Discontinuance. 

§  101   (3)  Cause  of  Action  Identical. 

§  101   (4)  Difference  in  Form  of  Action. 

§  101   (5)  Difference  in  Parties. 
§  102.  Execution  or  Precept. 
§  103.  Summary  Remedies. 

IX.  In  Criminal  Prosecutions. 

§  104.  Constitutional  and  Statutory  Provisions. 

§  105.  Power  to  Award  Costs. 

§  106.  Liabilities  of  Defendant. 

§  107.  Liabilities  of  State. 

•    §  108.  Liabilities  of  County. 

§  109.  Liabilities  of  City. 

§  110.  Liabilities  of  Prosecuting  Witness. 

§  111.  Award  or  Certificate. 

§  112.  Ownership  of  Costs  Awarded. 

§  113.  Security  for  Payment. 

§  114.  Costs  Taxable  against  Defendant. 

§  115.  Attorney's  Fees. 

§  116.  Officers'  Fees. 

§  117.  Witnesses'  Fees. 

§  118.  Taxation  or  Allowance  of  Bill. 

§  119.  Judgment  for  Costs. 

§  120.  Costs  on  Appeal  or  Error. 

§  121.  Payment. 

§  122.  Remission. 

§  123.  Execution. 

§  124.  Imprisonment  for  Nonpayment. 

§  125.  Enforcement  against  State,  County,  or  City. 

§  221. 

§  254. 

Cross  References. 

See  the  titles  APPEAL  AND  ERROR;  CLERKS  OF  COURTS;  CONTEMPT; 
COUNTIES;  CRIMINAL  LAW;  DISTRICT  AND  PROSECUTING  ATTOR- 
NEYS; DIVORCE;  EJECTMENT;  ELECTIONS;  EXECUTION;  EXEMP- 
TIONS; GARNISHMENT;  GUARDIAN  AND  WARD;  HUSBAND  AND 
WIFE;  JUDGES;  JUDGMENT;  JURY;  MANDAMUS;  MORTGAGES;  PAR- 
DON; PENALTIES;  SHERIFFS  AND  CONSTABLES;  STATES;  SUPER- 
SEDEAS; WITNESSES.  . 


I.     NATURE,    GROUNDS,     AND    EX- 
TENT OF  RIGHT  IN  GENERAL. 

§  1.  Nature  and  Grounds  of  Right. 

"At  common  law,  no  costs  were  due 
or  recoverable  either  from  the  plaintiff 
or  defendant.     The  statute    with  us    pre- 


scribes the  costs  which  may  be  taxed, 
and  is  the  limit  of  their  recovery." 
Henry  v.  Murphy  &  Co.,  54  Ala.  846, 
257.  See,  also,  Westcott  v.  Booth,  49 
Ala.  182. 

Costs  and  fees  are  generally  altogether 
different  in  their  nature,  the  one  being  an 
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allowance  to  a  party  for  expenses  in- 
curred in  the  successful  prosecution  or 
defense  of  a  suit,  while  the  other  is  a 
compensation  to  an  officer  for  services 
rendered  in  the  progress  of  a  cause.  But 
in  criminal  cases  especially,  under  the 
statute,  this  distinction  is  not  observed; 
but  all  the  costs  which  are  taxable,  ex- 
cept compensation  to  witnesses,  consist 
of  the  fees  fixed  by  statute  for  services 
rendered  by  the  officers  of  court.  Brad- 
ley v.  State,  69  Ala.  318.  See  post,  "In 
Criminal  Prosecutions,"  IX. 

.  §  8.   Constitutional  and  Statutory  Provi- 
sions. 

Statutes  allowing  costs  are  penal,  and 
must  be  construed  strictly.  Dent  v.  State, 
42  Ala.  514;  Ex  parte  Tompkins,  58  Ala. 
71;  Pollard  v.  Brewer,  59  Ala.  130. 

"Statutes  giving  costs  or  fees  will  not 
be  extended  beyond  their  letter."  Tor- 
bert  V.  Hale  County,  131- Ala.  143,  30  So. 
453. 

"It  is  provided  by  statute  in  this  state, 
that  the  law  of  fees  and  costs  must  be 
(held  to  be  penal,  and  no  fee  must  be  de- 
manded or  received  except  in  cases  ex- 
pressly authorized  by  law.  Code,  §  3665. 
Statutes  giving  fees  and  costs  are  not  to 
be  construed  beyond  their  letter,  but 
strictly,  for  the  reason,  as  has  been  de- 
clared, that  such  statutory  allowances  are 
in  the  nature  of  a  penalty.  Dawson  v. 
Matthews,  105  Ala.  485,  17  So.  19;  Till- 
man V,  Wood,  58  Ala.  578."  Morrow  v, 
Rosenthil,    106  Ala.  198,    17  So.  608,  609. 

§  8.  Power  to  Award  Costs. 

In  dismissing  a  suit  for  want  of  juris- 
diction over  the  subject  matter,  costs  may 
be  awarded.  Hilliard  v.  Brown,  103  Ala. 
318,  15  So.  605. 

"The  court  must  decide  whether  it  has 
jurisdiction  or  not,  and  the  decision  of 
that  question  is  a  judicial  act — an  exer- 
cise of  jurisdiction — and  ♦  ♦  ♦  costs 
are  a  proper  and  necessary  incident  of 
such  a  judgment.  King  v.  Poole,  36 
Barb.  242;  Jordan  v.  Dennis,  7  Mete. 
(Mass.)  590;  Hawes,  Juris.,  §  19  and 
note;  1  Freem.  Judgm.,  §  120."  Hilliard 
V,  •Brown,    103  Ala.  318,    15  So.  605,  606. 

The  act  of  1807,  which  declares  that  the 
unsuccessful  party  shall  be  liable  for  the 
costs,  applies  to  all  cases  at  law  in  w^ich 


the  plaintiff  fails,  whether  the  court  in 
which  redress  is  sought  has  jurisdiction 
or  not.  Westmoreland  v.  Hale,  11  Ala. 
122. 

A  court  of  law  has  no  power  to  render 
a  judgment  condemning  lands  of  a  mar- 
ried woman,  so  as  to  specifically  charge 
them  with  the  payment  of  costs  incurred 
in  a  suit  for  the  recovery  of  such  lands 
as  a  part  of  her  statutory  separate  estate. 
This  power  exists  alone  in  a  court  of 
chancery.  Worthy  v.  Guilmartin,  81  Ala. 
97,  1  So.  767. 

§  4.   Stipulations  and  Agreements. 

Parties  to  a  will  contest,  which  had 
been  removed  to  the  federal  courts,  be- 
ing desirous  to  terminate  the  proceed- 
ings, admit  the  will  to  probate,  and 
divide  the  estate  between  the  parties, 
entered  into  a  contract  which  provided 
that  defendant  agreed  to  pay  all  court 
costs,  debts,  and  administrator's  fees,  and 
to  give  plaintiff  a  certain  sum  in  cash. 
The  contract  further  provided  that  "no 
court  costs  or  other  charges  arising  from 
or  connected  with  any  proceedings  con- 
cerning the  contest  or  petition  to  pro- 
bate the  will  shall  attach  to  or  be  paid 
by"  plaintiff.  Held,  that  defendant  was 
bound  to  pay  the  costs  of  the  federal 
court,  as  well  as  of  the  state  probate 
court,  and  to  reimburse  plaintiff  for  costs 
of  the  federal  court  paid  by  her  prior,  to 
the  making  of  the  contract.  McDonnell 
V,  Jordan,  38  So.  122,  142  Afa.  279. 

Defendant  in  execution  agreed  to  pay, 
in  compromise  and  satisfaction  of  the 
judgment  against  him,  a  certain  sum  in 
money  and  the  costs  of  a  claim  suit  then 
pending;  but  when  the  suit  was  called 
he  refused  to  pay  or  to  confess  judgment 
for  the  costs,  and  denied  that  he  had 
promised  to  do  so.  The  suit  was-  not 
dismissed,  but  at  a  subsequent  term  a 
trial  was  had,  which  resulted  in  a  verdict 
for  claimant.  Plaintiff  in  execution  hav- 
ing paid  the  costs  and  brought  suit  on 
the  contract,  it  was  proper  for  the  court 
to  charge  the  jury  "that  if  defendant,  in 
consideration  of  plaintiffs  entering  satis- 
faction of  the  judgment,  or  with  a  view 
to  benefit  the  claimant,  undertook  to  pay 
said  costs,  and,  when  the  cause  was 
called  up,  refused  to  bind  himself  there- 
for,   plaintiff  was    entitled  to  recover  the 


Digitized  by 


Google 


636 


G>STS 


§§4-7 


costs  which  had  accrued  up  to  the  time 
he    so  refused."      Salmons  v.    Roundtree, 
24   Ala.   458. 
§  6.  Discretion  of  Court. 

§  6. In  Civil  Actions  in  General. 

A  witness  was  summoned  to  testify  in 
relation  to  two  items  of  charge,  one  of 
which  was  reduced,  and  the  other  not. 
Held,  that  the  primary  court  had  discre- 
tionary power  in  taxing  the  costs.  Hen- 
derson V.   Renfro,  31  Ala.  101. 

§  7. In  Ekiuity. 

See  post,  "In  Equity,"  §  19. 

In  suits  in  equity  the  allowance  of 
costs  rests  in  the  discretion  of  the  court. 
Ex  parte  Robinson,  72  Ala.  389;  Falkner 
V,  Campbell  Printing-Press  &  Manufac- 
turing Co.,  74  Ala.  359;  Sullivan  Timber 
Co.  V,  Black,  159  Ala.  570,  48  So.  870; 
Francis  v.  White,  142  Ala.  590,  39  So. 
174. 

"The  imposition  of  costs  rests  very 
largely  in  the  just  discretion  of  the 
chancellor."  Conner  v.  Armstrong,  91 
Ala.  265,  9  So.  816,  817;  Kitchell  v, 
Jackson,   71  Ala.   556. 

"And  is  a  matter  not  revisable  in  the 
appellate  court.  Code,  §  3900;  1  Brick. 
Dig.  733,  §  1374."  Kitchell  v.  Jackson, 
71    Ala.   556,   563. 

The  matter  of  costs,  in  chancery  pro- 
ceedings, are  within  the  discretion  of  the 
chancellor;  and  are  to  be  decreed  in  ref- 
erence to  the  circumstances  and  justice 
of  each  case.  Hunt  v,  Lewin,  4  Stew. 
&  P.  138. 

In  chancery,  the  chancellor  may  direct 
the  costs  to  be  paid  by  either  party,  or 
jointly  by  both,  as  justice  may  require. 
Randolph  v.  Rosser,  7  Port.  249. 

In  equity,  as  a  general  rule,  costs  may 
be  decreed  against  either  party,  or  may 
be  apportioned,  at  the  discretion  of  the 
chancellor;  and  an  error  in  this  regard, 
if  there  be  nothing  more  in  the  case,  is 
not  a  ground  of  reversal.  Allen  f.  Lewis, 
74  Ala.  379. 

To  call  this  discretionary  power  into 
exercise,  the  cause  must  have  been  sub- 
mitted, either  in  whole  or  in  part,  to  the 
chancellor  for  decision;  and  this  is  not 
done  where  the  complainant  dismisses 
his  own  suit,  thereby  assuming  the  costs 
he   has  caused.      But,    where  the  defend- 


ant, after  answer  filed,  buys  his  peace, 
or  purchases  the  complainant's  asserted 
cause  of  action;  the  complainant  binding 
himself  to  dismiss  his  suit,  but  failing  to 
do  so,  whereby  the  defendant  is  forced 
to  set  up  the  release  by  supplemental  or 
amended  answer;  and  the  cause  is  then 
submitted  on  this  motion  to  dismiss  the 
bill,  in  accordance  with  the  stipulation  in 
the  release;  the  judicial  functions  of  the 
court  are  called  into  exercise,  and  the  de- 
cree as  to  costs  is  not  revisable.  Allen 
V.  Lewis,  74  Ala.  379. 

While  costs  in  equity  are  in  the  discre- 
tion of  the  court,  the  discretion  is  a  legal 
one,  to  be  exercised  in  accordance  with 
general  rules  and  precedents,  and  the 
court  can  not  arbitrarily  give  or  with- 
Jiold  costs  at  pleasure.  Sullivan  Timber 
Co.  r.  Black,  48  So.  870,  159  Ala.  570; 
Gray  v.  Gray,  15  Ala.  779. 

"In  the  imposition  of  costs,  the  chan- 
cellor exercises  a  legal  discretion,  gov- 
erned by  precedent,  and  by  general  rules 
applicable  to  the  varying  circumstances 
of  particular  cases.  But  this  discretion 
is  exercised  and  exhausted,  when  a  de- 
cree for  the  payment  of  costs  is  em- 
bodied in  a  final  decree  settling  the 
equities  of  the  case,  and  defining  and 
declaring  the  rights  of  the  parties."  Ex 
parte  Robinson,  72  Ala.  389,  391. 

"Though  the  matter  of  costs  is  so  far 
discretionary,  in  the  chancellor,  that  an 
appellate  tribunal  will  not  revise  that 
question,  separately;  yet,  where  there  is 
a  fair  and  substantial  question  to  be 
argued,  on  appeal,  the  decree  may  be 
varied,  as  to  costs,  though  affirmed  in 
every  other  point;  but  it  will  not  be 
varied,  as  to  costs,  where  the  point, 
which  is  presented  as  the  ground  of  ap- 
peal, has  no  substance.  Attorney  Gen- 
eral V.  Butcher,  3  Con.  En.  Ch.  R.  622, 
4  Russ.  180."  Hunt  v.  Lewin,  4  Stew.  & 
P.  138,  147. 

In  a  suit  by  a  mortgagor  to  enjoin  the 
foreclosure  of  a  mortgage  by  advertise- 
ment under  a  power  of  sale  therein  con- 
tained, on  the  ground  that  the  mortgagee 
is  foreclosing  for  a  larger  sum  than  is 
due,  the  chancery  court,  after  denying 
the  injunction,  does  not  abuse  its  dis- 
cretion by  taxing  the  mortgagor  with 
the  costs  of  suit.  Speakman  v.  Oaks,. 
97    Ala.    503,    11    So.    836. 
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Wltere  a  bill  was  filed  to  obtain  the 
rescission   of  a  contract   of  sale   on   the 

ground  of  fraud,  and  the  evidence  showed 
only  an  honest  mistake  on  the  part  of  the 
vendor,  and  the  bill  was  dismissed  on  ac- 
count of  the  variance,  all  the  costs  were 
imposed  on  complainant,  since  he  mani- 
fested a  desire  to  get  rid  of  his  bargain, 
when  only  a  small  portion  of  the  land  of 
which  he  retained  undisturbed  possession 
had,  through  mistake,  been  omitted  from 
ihis  conveyance,  and  his  vendor  was  sol- 
vent.   Williams  v,  Sturdevant,  27  Ala.  598. 

§  8.  Amount  or  Value  of  Recovery. 
Costs    Not  to  Exceed    Recovery. — The 

statute  giving  no  more  costs  than  dam- 
ages in  certain  actions  of  trespass,  does 
not  extend  to  cases  of  trespass  to  try 
titles.     McGehee  v,  Evans,  1  Stew.  589. 

The  statutory  provision  that  no  more 
costs  than  damages  shall  be  recovered  in 
actions  of  "slander  or  trespass,  assault 
and  battery,"  does  not  extend  to  an  ac- 
tion of  trover.  Johnston  v.  Sims,  4  Stew. 
&  P.  330. 

The  statutory  provision  that  no  more 
costs  than  damages  shall  be  recovered  in 
actions  of  "slander  or  trespass,  assault 
and  battery,"  does  not  embrace  an  ac- 
tion of  quaere  clausum  fregit.  Williams 
V,  Perkins,   1   Port.  471. 

Loc.  Acts  1903,  p.  399,  establishes  a 
county  court  and  confers  upon  it  con- 
current jurisdiction  with  justices  of  the 
peace  and  the  circuit  court  of  the  county 
in  certain  civil  cases  when  the  sum  in 
controversy  does  not  exceed  $500.  Held, 
that  the  county  court,  in  the  trial  of  an 
action  in  trover  for  the  recovery  of  $35 
as  damages  for  the  conversion  of  cer- 
tain personal  property,  is  in  the  exercise 
of  the  jurisdiction  conferred,  concurrent 
with  justices  of  the  peace,  and  that 
§  1326  of  the  Code  of  1896,  providing 
that,  in  all  actions  for  torts,  plaintiff 
shall  recover  no  more  costs  than  dam- 
ages, where  such  damages  do  not  exceed 
$20,  unless  the  presiding  judge  certifies 
that  greater  damages  should  have  been 
awarded,  has  no  application.  Clark  v, 
Jernigan,   42   So.   833,   149   Ala.   365. 

The  statute  (Clay's  Dig.,  p.  316,  §  25), 
which  declares  that,  "in  all  actions  to  re- 
cover damages  for  torts,  plaintiff  shall 
recover     no    more     costs    than    damages, 


where  such  damages  do  not  exceed  five 
dollars,"  does  not  authorize  the  court  in 
such  case  to  render  judgment  agrainst 
him  for  the  residue  of  the  costs.  Ivey 
V,  McQueen,  17  Ala.  408. 

Under  Code,  §  1326,  where  plaintiff  re- 
covers not  more  than  $20  damages  in  an 
action  for  tort,  and  the  judge  fails  to 
certify  that  more  damages  should  have 
been  awarded,  a  judgment  for  plaintiff 
for  more  costs  than  damages  is  reversi- 
ble error.  Guttery  v,  Boshell,  132  Ala. 
596,   32   So.   304. 

Under  Code,  §  2838,  providing  that, 
when  damages  in  tort  do  not  exceed 
$20,  plaintiff  shall  recover  no  more  costs 
than  damages,  unless  the  judge  certify 
that  greater  damages  should  have  been 
awarded,  a  judgment  in  an  action  for 
injury  to  land,  for  $6  and  full  costs,  is 
erroneous,  where  the  judge  failed  to  cer- 
tify that  greater  damages  should  have 
been  awarded,  and  such  error  can  not 
be  corrected  by  motion  at  a  subsequent 
term  to  amend  the  judgment  so  that  the 
costs  should  be  limited  to  the  damages 
assessed.  Tippins  v.  Peters,  103  Ala.  196, 
15  So.  564. 

Under  Code,  1896,  §  1326,  providing 
that  in  actions  for  tort  plaintiff  recovers 
no  more  costs  than  damages,  where  the 
damages  do  not  exceed  $20,  unless  the 
presiding  judge  certifies  that  greater  dam- 
ages should  have  been  awarded,  and  on 
failure  to  certify,  judgment  must  be  ren- 
dered against  plaintiff  for  the  residue,  a 
judgment  in  plaintiff's  favor  for  costs, 
entered  on  a  verdict  for  $20  damages 
without  the  prescribed  certificate,  will  be 
reversed  on  appeal,  and  a  proper  judg- 
ment will  be  there  rendered  in  its  place. 
Harden  v.  Maddox,  141  Ala.  506,  39 
So.  95. 

Under  Code  1896,  §  1326,  providing 
that  in  actions  for  tort  plaintiff  recovers 
no  more  costs  than  damages,  where  the 
damages  do  not  exceed  $20,  unless  the 
presiding  judge  certifies  that  greater  dam- 
ages should  have  been  awarded,  and  on 
failure  to  certify  judgment  must  be  ren- 
dered against  plaintiff  for  the  residue,  the 
supreme  court  can  not  presume,  in  the 
absence  of  a  recital  to  that  effect  in  the 
record,  that  the  certificate  was  made. 
Harden  v.  Maddqx,  141  Ala.  506,  39 
So.  95. 
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§   9.   Prevailing    or    Successful    Party   in 

GeneraL 
§  9  (1)  In  General. 

See  post,  "Payment  or  Satisfaction 
after  Commencement  of  Action,"  §  14; 
"On  Motions  and  Other  Interlocutory 
Proceedings,"  §  20. 

"In  courts  of  law,  by  statute  (§  1325  of 
the  Code  of  1896,  now  §  3662  of  the  pres- 
ent Code),  the  successful  party  in  civil 
actions  is  entitled  to  full  costs,  except 
in  cases  otherwise  directed  by  law." 
Sullivan  Timber  Co.  v.  Black,  159  Ala. 
570,   48   So.   870,   875. 

A  plainti£F,  who  fails  in  th«  successful 
prosecution  of  his  suit,  is  liable,  under 
the  statute,  to  a  judgment  for  costs. 
Townson  r.  Moore,  9  Port.  136;  I  jams 
V.    Rice,   17  Ala.   404. 

Act  1807,  which  declares  that  the  un- 
successful party  shall  be  liable  for  the 
costs,  applies  to  all  cases  at  law  in  which 
plainti£F  fails,  whether  the  suit  is  insti- 
tuted in  the  ordinary  form,  or  whether 
the  court  in  which  redress  is  sought  has 
jurisdiction,  or  not.  Westmoreland  v. 
Hale,   11   Ala.   122. 

An  action,  brought  in  the  name  of  the 
state  for  the  use  of  a  county,  to  recover 
on  a  forfeited  bail  bond,  is  a  civil  action, 
and,  on  judgment  against  it,  costs  may 
be  taxed  against  the  county,  under  Code 
Ala.  1886,  §  2837  (3128),  which  provides 
for  the  taxation  of  costs  in  favor  of  the 
successful  party  in  all  civil  actions.  State 
V.  Parker,  83  Ala.  269,  3  So.  552.  See  the 
title  BAIL. 

•  In  trover  by  a  second  mortgagee  of 
chattels  for  conversion,  plaintiff  is  enti- 
tled to  costs  accruing  before  the  filing 
of  a  plea  by  defendant,  showing  acquisi- 
tion by  defendant  of  the  first  mort- 
gagee's rights  after  suit  brought.  Draper 
V.  Walker,  98  Ala.  310,   13  So.  595. 

Where  defendant  prevails  on  an  issue 
raised  by  a  plea  of  puis  darrein  continu- 
ance, he  is  entitled  only  to  costs  accru- 
ing subsequent  to  the  filing  of  such  plea. 
Dolberry  v.  Trice,  49  Ala.  207. 

Where  the  litigation  is  unnecessarily 
protracted  for  the  purpose  of  vexation, 
the  court  will  award  costs  against  the 
party  so  acting.  Alexander  v.  Alexan- 
der,  8   Ala.   796. 

Neglect  and  Delay  by  Successful  Party. 
— Where  defendant  suffered  judgment  by 


default  on  a  note  founded  on  a  gaming 
consideration,  and  after  a  lapse  of  more 
than  seven  years  filed  a  bill  to  enjoin  it, 
and  showed  no  excuse  for  his  neglect  or 
delay,  he  was  taxed  with  the  costs,  both 
of  the  court  of  chancery  and  the  appel- 
late court,  though  the  judgment  was  en- 
joined. Paulding  v,  Watson,  21  Ala.  279. 
'•The  right  of  the  successful  party  to 
costs  does  not  depend  on  the  rendition 
of  a  judgment  for  them^  but  is  given  by 
statute.  Therefore,  if  they  are  omitted, 
the  judgement  is  not  defective,  nor  the 
successful  party  deprived  of  them;  he  has 
only  to  adopt  another  remedy  for  their 
recovery."  Pickens  v,  Hayden,  2  Stew. 
10,  11. 

§  9  (2)  Who  Is  Prevailing  Party  in  Gen- 
eral. 

After  a  plea  of  the  general  issue  was 
filed  and  the  cause  continued,  defendant 
interposed  a  special  plea  of  discharge  in 
bankruptcy.  A  demurrer  to  this  being 
overruled,  and  plaintiff  refusing  to  join 
issue  thereon  or  to  plead  further,  judg- 
ment was  rendered  for  defendant.  Held, 
that  defendant  prevailed  on  his  plea  to 
the  merits,  and  was  entitled  to  entire 
costs  under  Code  1896,  §  1335,  providing 
that  defendant  shall  be  taxed  with  the 
cost  accruing  previous  to  his  special  plea 
only  when  he  "fails  on  his  plea  to  the 
merits."  E.  H.  Peck  &  Bro.  v.  Karter, 
37  So.  920,  141   Ala.  668. 

"The  reason  and  effect  of  §  1335  is 
that,  where  a  plea  since  the  last  continu- 
ance is  interposed,  if  the  evidence  shows 
that  but  for  that  special  plea  a  judgment 
would  have  been  rendered  agrainst  the 
defendant,  he  should  p^iy  the  costs  which 
accrued  up  to  the  time  of  the  filing  of 
said  special  plea;  but  if,  on.  the  other 
'hand,  the  evidence  shows  that  there  was 
merit  in  his  plea  of  the  general  issue,  so 
that  the  plaintiff  could  not  have  recov- 
ered at  any  rate,  then  there  is  no  reason 
why  the  plaintiff  should  not  pay  all  of 
the  costs  of  the  case.  Andrews  v.  Hall, 
132  Ala.  320,  31  So.  356;  Cross  v.  Essl- 
inger,  133  Ala.  409,  32  So.  10."  Peck  & 
Bro.  V.  Karter,  141  Ala.  668,  37  So.  920, 
921. 

§   9    (3)    EflFcct   of   Set-OflF   or   Counter- 
clainL 
In  an    action  on  a  note    given  for  the 
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unpaid  balance  of  the  purchase  money  of 
a  slave,  defendant  pleaded  the  general  is- 
sue, "with  leave  to  give  in  evidence  any 
matter  of  defense;"  insisted  in  defense  on 
fraud  in  the  sale,  and  a  breach  of  war- 
ranty; and  claimed  damages  by  way  of 
set-off,  on  account  of  fraud  and  breach 
of  warranty,  for  an  amount  greater  than 
the  balance  due  on  the  note.  The  jury 
found  a  general  verdict  for  plaintiff  for 
the  amount  of  the  note  and  interest,  less 
$117.  Held,  that  defendant  was  not  en- 
titled to  a  judgment  for  costs  (Code, 
§  2378),  as  when  the  plea  of  set-oflF  is 
successfully  interposed.  Smith  v.  Gar- 
rett,  31   Ala.   492. 

§   10.   Separate  Counts  or  Causes  of  Ac- 
tion. 

Where  there  are  distinct  causes  of  ac- 
tion laid  in  different  counts,  defendant  is 
entitled  to  costs  relating  to  those  causes 
of  action  on  which  plaintiff  fails  to  re- 
cover. Louisville  &  N.  R.  Co.  v.  Cofer, 
110  Ala.  491,  18  So.  110. 
§  11.  Judgment  by  Default 

When  in  a  real  action  in  nature  of 
ejectment  a  final  judgment  by  default  is 
rendered  without  the  intervention  of  a 
jury,  defendant  is  not  liable  for  costs  un- 
less the  record  affirmatively  shows  that 
proof  was  made  that  he  was  in  posses- 
sion at  the  commencement  of  the  suit; 
but  the  erroneous  imposition  of  costs,  in 
such  case,  will  be  amended  on  error,  at 
his  costs.  Sims  v.  Thompson,  30  Ala. 
158. 

§  18.  Necessity  and  E£Fect  of  D^nand  be- 
fore Suit. 

The  costs  of  a  suit  will  not  be  taxed 
against  complainant  in  a  bill  against  ad- 
ministrators to  annul  and  restate  an  ac- 
count and  settlement  with  deceased  on 
the  ground  of  imposition,  fraud,  mistake, 
and  usury,  where  the  only  relief  to  which 
plaintiff  is  entitled  is  with  respect  to  cer- 
tain items  of  usury  of  which  he  did  not 
inform  the  administrator,  nor  ask  a  cor- 
rection before  filing  his  bill.  Paulling  v. 
Creagh,   54   Ala.   646. 

§   la.   Effect  of  Offer  of  Judgment,  Ten- 
der, or  Payment  into  Court. 
§    13    (1)    Admission  or  Tender  in  Gen- 
eral. 

"A  tender,  made  and  pleaded  after  suit 


has  been  brought  on  the  demand,  does 
not  entitle  the  defendant  to  recover  of 
the  plaintiff  that  part  of  the  court  costs 
which  had  been  incurred  before  the  ten- 
der was  made,  as  a  defendant  may  not, 
by  his  failure  to  pay  a  debt  due,  put  the 
plaintiff  to  the  necessity  of  bringing  suit 
for  its  collection,  and  then,  after  suit 
brought,  by  a  tender  of  the  amount  due, 
cast  on  the  plaintiff  the  burden  of  the 
accrued  costs  of  suit  already  properly  in- 
curred by  him.  Smith  v.  Anders,  21  Ala. 
782."  Jaffe  Jewelry  Co.  v,  Ellsworth,  1 
Ala.    App.    466,    55    So.    457. 

An  amendment  tendering  money  and 
costs  to  the  time  of  the  tender  takes  ef- 
fect if  allowed  from  the  date  of  the  origi- 
nal bill.     Crews  v,  Threadgill,  35  Ala.  334. 

§  13  (S)  Payment  into  Court.' 

Where  plaintiff  elects  to  take  and  re- 
ceives money  paid  into  court  by  defend- 
ant on  a  plea  of  tender,  judgment  should 
be  rendered  against  plaintiff  for  costs. 
Hanson  v,  Todd,  95  Ala.  328,  10  So.  354. 

"A  plea  of  tender,  if  in  proper  form, 
contains  substantially  the  averment  that 
the  sum  tendered  and  brought  into  court 
is*  the  entire  amount  due  plaintiff.  The 
plea  is  in  bar  of,  and,  if  proved,  defeats, 
any  recovery.  Bringing  the  money  into 
court  on  suoh  plea  has  all  the  effect  of 
a  tender  on  condition  that  the  plaintiff 
receive  the  amount  in  full  satisfaction  of 
his  claim.  It  is  disembarrassed  of  the 
principle  that  a  tender  can  not  be  made 
in  such  manner  that  the  reception  of  the 
money  satisfies  the  creditor's  demand. 
The  object  of  the  statute  in  requiring 
a  plea  of  tender  to  be  accompanied  by  a 
delivery  of  the  money  to  the  clerk  of  the 
court  is  that  it  shall  be  placed  in  the  cus- 
tody of  the  court,  so  that  it  may  be  paid 
to  plaintiff  whenever  willing  to  accept  it, 
and  put  an  end  to  the  litigration,  or  may 
be  awarded  to  the  party  to  whom  it  is 
ascertained  to  belong  rightfully.  Frank 
V,  Pickens,  69  Ala.  369.  Though  the 
money  is  produced  and  placed  in  the 
custody  of  the  court,  it  remains  the  prop- 
erty of  the  defendant,  until  either  the 
plaintiff  accepts  it  or  the  truth  of  the  plea 
is  established.  In  either  event  the  court 
may  order  it  paid  to  the  plaintiff.  Fos- 
ter V,  Napier,  74  Ala.  393.  So,  also,  where 
the       plaintiff     voluntarily     accepts     the 
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money  paid  into  court,  without  contest- 
ing the  sufficiency  or  truth  of  the  plea, 
it  thereby  becomes  his  property;  but  its 
acceptance  is  upon  the  terms  of  the  plea 
— that  is,  in  full  satisfaction  and  extin- 
guishment of  his  claim.  When  the  bene- 
fit of  the  tender  is  claimed  in  court,  the 
plaintiff  may  elect  to  receive  it,  and  put 
an  end  to  the  litigation;  or  he  may  take 
issue  on  the  plea,  and  contest  the  fact, 
validity,  and  sufficiency  of  the  tender. 
The  voluntary  reception  of  the  money  by 
plaintiff  is  tantamount  to  a  confession 
or  admission  of  the  truth  of  the  plea,- 
equivalent  to  an  acceptance  of  the  money 
in  satisfaction  of  his  entire  demand.  He 
can  not  afterwards  say  that  it  was  ac- 
cepted only  as  a  payment  pro  tanto.  Un- 
der the  common-law  rule,  if  the  plain- 
tiff take  the  money  which  has  been 
brought  into  court  on  a  plea  of  tender 
before  suit,  the  proper  judgment  is  eat 
inde  sine  die.  9  Bac.  Abr.  339.  The  same 
result  logically  follows  when  the  plaintiff 
withdraws  the  money  brought  into  court 
under  the  statute.  In  such  case,  if  the 
plaintiff  elects  to  take  the  money,  the 
proper  practice  is  for  the  court  to  order 
it  paid  to  him,  and  render  judgment 
against  him  for  costs.  Haeussler  v.  Du- 
ross^,  14  Mo.  App.  103;  Monroe  v.  Chal- 
deck,  78  111.  429."  Hanson  v,  Todd,  95 
Ala.  328,  10  So.  354.  See  the  title  TEN- 
DER. 

Where  a  tender  of  the  full  amount 
claimed  is  made  after  suit  brought,  and 
the  costs  are  paid  by  the  defendant  up 
to  the  time  of  the  tender;  and,  under 
the  plea  of  tender,  the  money  is  brought 
into  court  on  the  day  of  trial,  and  paid 
to  the  plaintiff — this  does  not  discharge 
the  defendant  from  the  costs  accruing 
after  the  tender.  Raiford  v.  Governor, 
29  Ala.  382. 

§  18  (8)   Recovery  of  Sum  Admitted  to 
Be  Due. 

Defendant  owed  plaintiff  a  certain 
amount  on  account,  and  tendered  such 
amount,  when  due.  Plaintiff  refused  to  ac- 
cept, and  brought  assumpsit  for  a  larger 
amount.  Defendant  deposited  the  tender 
with  the  clerk  of  the  court,  and  plain- 
tiff refused  to  accept  it  on  the  trial,  but 
recovered  only  the  amount  tendered. 
Held,    that    defendant    was    entitled     to 


costs.     Schuessler  v,  Simon,  100  Ala.  422, 
14  So.  203. 

§   18   (4)   Tender  or  0£Fer   of  Judgment 
before  Action. 

Where,  before  the  filing  of  a  bill  in  eq- 
uity, defendant  offered  all  the  relief 
which  complainant  obtained  under  the 
decree  of  the  court,  and  the  offer  was 
refused  by  complainant,  the  entire  costs 
were  properly  imposed  on  the  latter. 
Gallagher   v.   Witherington,   29    Ala.    420. 

§  14.  Payment  or  Satisfaction  after  Com- 
mencement of  Action. 

Code  1907,  §  1325,  provides  that  the 
successful  party  in  all  civil  actions 
shall  have  judgment  for  full  costs.  In  an 
action  for  a  debt  due,  defendant  inter- 
posed a  plea  "that  he  has  paid  the  debt 
for  which  suit  was  brought,"  on  which 
plaintiff  took  issue  without  objection 
or  reply,  and  the  evidence  established 
payment  after  suit  brought.  Held,  that 
defendant  was  entitled  to  his  full  costs. 
Stevens  v.  Standard  Oil  Co.,  47  So.  140, 
156  Ala.  581. 

Where  the  defendant  pleaded  puis 
darrien  continuance,  that  since  the  com- 
mencement of  the  suit,  the  debt  sued 
for,  had  been  attached  in  the  same  court, 
and  that  judgment  had  been  obtained 
against  him  as  garnishee,  which  he  ^ad 
satisfied;  on  demurrer,  the  plea  was  held 
good,  but  that  the  plaintiff  was  entitled 
to  his  costs  up  to  the  time  of  plea 
pleaded.     Hitt  v.   Lacey,   3   Ala.   104. 

A  release  executed  after  an  action  had 
been  commenced  to  recover  the  penalty 
for  a  failure  to  enter  satisfaction  of  a 
mortgage  on  record,  the  release  being  ex- 
ecuted by  one  of  plaintiffs  alone,  with- 
out the  other's  assent,  does  not  bar  the 
expense  of  the  suit  theretofore  incurred." 
Harris  v.   Swanson,  67  Ala.  486. 

§   15.  Compromise  or  Settlement  of  Ac- 
tion. 

A  provision  of  an  agreement  to  com- 
promise in  a  suit  that  one  of  the  parties 
shall  pay  all  of  the  costs  that  have  ac- 
crued in  the  litigation  merely  includes 
costs  which  follow  the  judgment,  and 
does  not  include  attorneys'  fees.  Tallas- 
see  Mfg.  Co.  v,  Glenn,  50  Ala.  489. 
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§  16.  Abatement  of  Action. 

T»he  defendant  is  entitled  to  costs,  on 
a  judgment  abating  the  suit.  Massey  v. 
Steele,   11   Ala.   340. 

Code  1896,  §  1331,  provides  that  where 
an  action  is  brought  against  more  than 
one,  and  recovery  had  only  against  one, 
the  other  defendants  shall  be  entitled  to 
a  judgment  for  their  aliquot  part 
of  the  costs.  Held,  that  where  an 
action  abated  as  to  two  or  three  de- 
fendants by  the  death  of  one  of  them 
during  its  pendency,  and  there  was  no 
revival  as  against  his  representative,  they 
could  not  have  a  judgment  in  their  favor 
for  costs  under  the  statute.  Crew  v. 
Heard,  40  So.  337,  146  Ala.  463. 

Under  Code  1852,  §  2389,  reciting  that 
"when  a  plaintiff  brings  a  suit  which  he 
suffers  to  abate  by  the  death  of  defend- 
ant or  other  cause,  or  where  the  suit 
abates  by  the  death  of  plaintiff,  and  his 
representatives  fail  to  revive  the  same, 
judgment  for  costs  may  be  rendered 
against  such  representatives  in  the  name 
of  the  officers  of  the  court,  and  are  paid 
as  other  claims  against  such  estate,"  no 
valid  judgment  for  costs  could  be  ren- 
dered in  favor  of  the  officers  of  court 
agamst  plaintiff  on  this  failure  to  revive 
the  suit  after  its  abatement  by  the  death 
of  defendant.  The  court  can  not  supply 
the  evident  defect  in  the  first  clause  of 
the  section.  Prestridge  v.  Officers  of 
Court,   42   Ala.   405. 

On  the  abatement  of  an  action  by  the 
death  of  the  defendant,  where  no  revivor 
is  allowed  by  statute,  judgment  for  costs 
can  not  be  rendered. against  the  plaintiff, 
for  the  use  of  the  officers  of  court  and 
witnesses.  Section  2389  of  the  Code  ap- 
plies only  to  cases  in  which  there  is  a 
failure  to  revive  through  negligence. 
Garrison  v.  Burden,  40  Ala.  513. 

§  17.  Disclaimer. 

Where  plaintiff's  lessor  in  ejectment 
did  not  authorize  the  suit,  but  knowing 
of  it  did  not  repudiate  it  except  by  a  let- 
ter to  plaintiffs  attorney  disclaiming  it, 
the  court  refused  a  motion  to  vacate  the 
judgment  for  costs  against  him,  and  tax 
them  against  the  moving  parties,  it  not 
appearing  that  the  latter  were  solvent  or 
residents.     Hallett  v.  Hastie,  35  Ala,  164. 

A  party  improperly  made  a  defendant, 
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and  who  wishes  to  be  discharged  with- 
out the  payment  of  costs,  must  not  only 
disclaim  all  interest  in  the  controversy, 
but  must  also  abstain  from  engaging  in 
the  defense  of  the  suit.  Holman  v.  Bank 
of  Norfolk,  12  Ala.  369. 

§  18.  Dismissal  or  Nonsuit 

Costs  are  to  be  awarded  to  defendant 
where  it  is  decided  that  the  court  has  no 
jurisdiction  of  the  action  brought  against 
him.  Hilliard  v.  Brown,  103  Ala,  318,  15 
So.  605. 

Under  Code,  §  1325,  declaring  that  the 
successful  party  in  all  civil  actions  is  en- 
titled to  costs,  a  defendant  who  procures 
the  removal  of  the  case  to  another  court, 
where  it  is  dismissed  on  the  ground  that 
the  court  wherein  it  originated  was  not 
legally  constituted,  is  entitled  to  costs. 
Pritchard  v.  Fowler,  40  So.  955,  146  Ala. 
187. 

§  19.  In  Equity. 

As  to  the  discretion  of  the  court  as  to 
costs  in  suits  in  equity,  see  ante,  "In 
Equity,"  §  7. 

It  seems  that,  where  complainant 
could  obtain  the  relief  to  which  he  is 
entitled  without  a  resort  to  equity,  de- 
fendant will  not  be  taxed  with  costs. 
Langdon  v.  Roane,  6  Ala.  518. 

§  20.   On  Motions  and   Other  Interlocu- 
tory Proceedings. 

Costs,  where  not  expressly  awarded, 
do  not,  in  general,  follow  interlocutory 
judgments,  but  abide  the  event  of  the 
suit.     McWhorter  v.   Marrs,   1   Stew.   63. 

When  a  petition  for  a  supersedeas  to 
stay  proceedings  on  execution  is  allowed, 
it  is  the  commencement  of  a  suit,  and 
on  its  determination  costs  are  due  to  the 
successful  party.  Shearer  v.  Boyd,  10 
Ala.  279. 

A  motion  to  set  aside  an  execution  sale 
of  lands  is  a  civil  action,  within  Code,  § 
2779,  providing  that  in  all  civil  actions 
the  successful  party  shall  be  entitled  to 
costs.     Beach  v.  Dennis,  47  Ala.  262. 

The  circumstance  that  plaintiff  has 
been  condemned  in  the  costs  of  one  term, 
as  the  condition  of  a  continuance,  does 
not  make  the  judgment  against  defendant 
irregular,  if  costs  are  adjudged  against 
him  at  the  final  determination  of  the  suit. 
De  Witt  V,  Bigelow,  11  Ala.  480. 
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§  81.  In  Special  Proceedings. 

Where  in  condemnation  proceedings 
for  the  erection  of  a  milldam,  contestant 
is  unsuccessful  in  his  contest,  costs  are 
properly  adjudged  against  him.  Folmar 
V,  Folmar,  71  Ala.  136.  See  the  title 
EMINENT  DOMAIN. 

§  22.  Apportionment 
§  23. In  GeneraL 

The  statutes  and  rules  regulating  costs 
at  law  and  in  equity  are  entirely  differ- 
ent; in  courts  of  law,  under  the  express 
provisions  of  Code  1907,  §  3662,  the  suc- 
cessful party  in  civil  actions  being  enti- 
tled to  full  costs,  except  as  otherwise 
provided,  while  in  chancery,  under  the 
express  provisions  of  §  3222,  costs  may 
be  apportioned  at  the  discretion  of  the 
chancellor.  Sullivan  Timber  Co.  v. 
Black,  48  So.  870,  159  Ala.  570.  See 
ante,  "In  Equity,"  §  7;  "In  General/' 
§  9  (1). 

Plaintiff's  Case  Not  Fully  Stated.— 
Where  plaintiff  appears  from  the  proof  to 
have  a  good  case,  but  it  is  not  fully  stated, 
the  court  may  dismiss  the  action  without 
prejudice,  and  divide  the  costs  equally 
between  the  parties.*  Williams  v.  Barnes, 
28  Ala.  613. 

When  Complainant  Not  Properly 
Chargeable  with  All  the  Costs.-^Where, 
under  an  agreement  for  the  sale  of  mort- 
gaged slaves,  and  the  application  of  the 
proceeds  in  payment  of  the  several  cred- 
itors, parties  to  the  agreement,  in  a  speci- 
fied order  of  preference,  proceedings  in 
equity  were  set  on  foot  by  a  junior  in- 
cumbrancer, to  enjoin  a  senior  incum- 
brancer from  proceeding  to  sell  under  his 
mortgage,  it  was  held  that  complainant 
was  not  properly  chargeable  with  all  the 
costs.    Pinkard  v,  Ingersoll,  12  Ala.  441. 

No  tender  of  the  amount  due  the 
trustee  having  been  made  before  the  bill 
for  the  enforcement  of  an  implied  trust 
was  filed,  costs  will  be  equally  divided  be- 
tween complainant  and  defendant  on  the 
rendition  of  a  decree  in  favor  of  the 
former.  Waller  v,  Jones,  107  Ala.  331, 18 
So.  277. 

Litigation  Caused  by  Fault  of  Both 
Parties.— On  a  bill  in  equity  by  legatees 
against  the  executor  for  recovery  of  lega- 
cies and  an  account,  where  it  appears  that 
the  litigation  was  caused  by  the  fault  of 


both  parties,  one-half  of  the  costs  and  one- 
half  of  the  counsel  fees  will  be  taxed  sep- 
arately against  the  executor  individually 
and  against  the  trust  fund.  Smith  v,  Ken- 
nard,  38  Ala.  695. 

Judgment  Apportioning  Costs  Con- 
strued—Where the  verdict  is  in  favor  of 
one  joint  defendant,  and  against  the  other^ 
a  judgment  that  the  successful  defendant 
"go  hence  and  recover  of  plaintiff  his 
costs  in  this  behalf  expended"  requires 
one-half  of  the  whole  cost  to  be  taxed 
against  plaintiff.  Morris  v,  Robinson,  80 
Ala.  291. 

§  24. Both  Parties  Successful  in  Part. 

Where  the  chancery  court  awarded  the 
complainant  in  a  suit  to  quiet  title  relief 
only  as  to  a  small  .portion  of  the  land,  it 
properly,  in  its  discretion,  divided  the 
costs  between  the  parties.  Brown  v.  Pow- 
ers, 52  So.  647,  167  Ala,  518. 

In  a  suit  to  quiet  title  to  several  gov- 
ernment subdivisions,  the  court,  in  award- 
ing to  complainant  only  a  few  acres,  was 
authorized  in  its  discretion  to  apportion 
the  costs  between  the  parties.  McDaniel 
V.  Tennessee  Coal,  Iron  &  R.  Co.,  45  So. 
159,  153  Ala.  493. 

§  25.  Separate  Counts  or  Causes  of 

Action. 

"In  respect  to  cost,'  when  there  are  dis- 
tinct causes  of  action  laid  in  different 
counts,  the  parties  may  be  protected  by 
having  the  court  to  instruct  the  jury,  in 
the  event  they  find  for  the  plaintiff  upon 
any  less  than  all  the  causes  of  action  de- 
clared on,  to  specify  in  the  verdict  the 
counts  upon  which  the  finding  is  based. 
This  done,  the  court  may  award  to  the  de- 
fendant the  costs  relating  to  those  causes 
upon  which  the  plaintiff  failed  to  re- 
cover." Louisville,  etc.,  R.  Co.  v.  Cofer, 
110  Ala.  491,  18  So.  110.  See,  also.  Southern 
Bitulithic  Co.  v.  Hughston  (Ala.),  58  So. 
450. 

But  though,  in  an  action  for  a  breach 
of  contract,  there  were  counts  in  common 
and  special  assumpsit,  it  was  held  that  the 
court  properly  refused  to  instruct  the  jury 
to  designate  under  which  counts  they 
might  find  for  the  plaintiff  for  the  appor- 
tionment of  the  costs,  where  all  the  causes 
of  action  counted  on  arose  out  of,  and  in 
large  part  proof  of  them  related  to,  one 
and  the  same  transaction.    Southern  Bit- 
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uHthic  Co.  V,  Hughston  (Ala,),  58  So.  450. 
§  S6.  Award  or  Certificate. 
§  «7. Necessity. 

In  actions  of  trespass,  if  the  damages 
assessed  do  not  exceed  $5,.  plaintiff  can  re- 
cover no  more  costs  than  damages,  unless 
the  presiding  judge  certifies  that  the  jury 
ought  to  have  awarded  greater  damages. 
Galle  V,  Lynch,  21  Ala.  579. 

By  statute  plaintiff  shall  not  recover 
more  costs  than  damages,  in  certain  ac- 
tions, if  the  damages  do  not  exceed  $5,  un- 
less the  judge  who  tries  the  case  shall 
certify  that  more  damages  ought  to  have 
been  awarded  by  the  jury.  Under  this 
statute  plaintiff  can  not  recover  more 
costs  than  damages,  though  the  jury  find 
costs  for  him.  Reid  v,  Gordon,  2  Stew. 
469. 

Clay's  Dig.,  p.  316,  §  25,  providing  that, 
"in  all  actions  to  recover  damages  for 
torts,  plaintiff  shall  recover  no  more  costs 
than  damages  where  the  damages  do  not 
exceed  $5,  unless  the  presiding  judge  shall 
certify  that  greater  damages  should  in 
justice  have  been  awarded,"  does  not  ap- 
ply to  an  action  of  debt  on  an  attach- 
ment bond  to  recover  damages  for  the 
wrongful  and  vexatious  suing  out  of  the 
attachment.  McAllister  v.  McDow,  26 
Ala.  453. 

The  provisions  of  Code,  §  3129,  that 
plaintiff,  in  an  action  on  tort,  who  fails  to 
recover  more  than  $20,  can  recover  no 
more  costs  than,  damages,  in  the  absence 
of  a  certificate  by  the  presiding  judge 
that  he  ought  to,  do  not  apply  to  an  ac- 
tion commenced  in  justice  court,  and  re- 
moved by  appeal  to  the  circuit  court,  for 
the  taxation  of  costs,  in  which  a  special 
provision  is  made  by  Code,  §  3124.  Ba- 
ker r.  Keith,  77  Ala.  544. 

§  88. Operation  and  Effect 

The  fact  that  plaintiff  has  been  con- 
demned in  the  costs  of  one  term  as  the 
condition  of  a  continuance  does  not  make 
the  judgement  against  defendant  irregular, 
if  the  costs  are  adjudged  against  him  at 
the  final  determination  of  the  suit.  De 
Witt  V.  Bigelow,  11  Ala.  480. 

Where  a  continuance  is  granted  on 
condition  that,  if  costs  be  not  paid  in 
ninety  days  after  the  adjournment  of 
court,  defendant's  plea  should  be  stricken 
from  the  file,  and  plaintiffs  have  judgment 


by  nil  dicit  with  inquiry,  and  defendant 
did  not  question  the  right  of  the  court  to 
impose  such  terms,  but  accepted  them,  the 
order  thereby  became  an  agreement  of 
record  between  the  parties,  and  was  en- 
forceable against  defendant.  Waller  v, 
Sultzbacher,  38  Ala.  318. 

Where  a  final  judgment  for  costs  has 
been  rendered,  the  court  can  not  grant 
a  motion  at  a  subsequent  term  to  vacate 
such  a  judgment  as  to  one  party,  and  ad- 
judge the  costs  against  the  other.  Noland 
V.  Lock,  16  Ala.  52. 

§  89.  Ownership  of  Costs  Awarded. 

An  attorney's  fee,  taxed  as  costs  in  an 
injunction  suit,  accrues  on  final  determi- 
nation of  the  cause,  and  belongs  to  com- 
plainant, if  successful,  notwithstanding  a 
dissolution  of  the  injunction.  Rosser  v» 
Timberlake,  78  Ala.  162. 

A  judgment  for  costs  can  not  be  ren- 
dered in  favor  of  any  one  but  a  party  to 
the  suit.  One  can  not  be  rendered  on 
motion  in  favor  of  the  officers  of  the  court. 
Patterson  v.  Officers  of  Circuit  Court  of 
Mobile,  11  Ala.  740. 

II.  PERSONS  ENTITLED. 

See  ante,  "Prevailing  or  Successful  Party 
in  General,"  §  9. 

Joint  Defendants.— Where  there  are 
several  defendants  to  an  action  ex  con- 
tractu, and  part  of  them  only  are  success- 
ful in  their  defense,  the  successful  defend- 
ants are  entitled  to  costs.  Neff  v,  Ed- 
wards, 81  Ala.  246,  2  So.  88. 

Code  1907,  §  3668,  entitling  defendants 
not  recovered  against  to  costs,  does  not 
entitle  surviving  defendants  to  have  the 
aliquot  part  of  a  deceased  defendant  as 
to  the  whole  costs  taxed  against  plain- 
tiff, because  decedent  died  pending  the 
suit  and  plaintiff  permitted  the  action  to 
abate  as  to  him.  Johnson  v.  Collier,  170 
Ala.  656,  54  So.  53. 

III.      PERSONS,     PROPERTY,     AND 
FUNDS  LIABLE. 

See  ante,  "Prevailing  or  Successful 
Party  in  General,"  §  9. 

§  80.  Parties  of  Record. 

§  81. In  General 

To  authorize  a  reversal  of  the  judgment, 
at  defendant's  instance,  on  account  of  the 
refusal    of  the    courts    below    to    impose 
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costs  on  plaintiff,  when  the  plea  of  usury 
was  successfully  interposed,  the  record 
must  show  that  an  intentional  reservation 
of  usurious  interest  was  proved.  Black  v. 
Hightower,  30  Ala.  317. 

In  an  action  on  a  note  which  has  been 
transferred  by  delivery,  if  the  nominal 
plaintiff  die,  the  suit  progresses  in  the 
name  of  the  real  plaintiff,  who  is  liable 
for  costs  if  unsuccessful.  Bates  v.  Terrell, 
7  Ala.  129. 

§  32.  Relators. 

Where  the  attorney  general  on  the  re- 
lation of  private  persons  files  a  bill  in 
equity,  relators  are  liable  for  costs.  State 
V.  City  Council  of  Montgomery,  74  Ala. 
226. 

§  33.  Representative  or  Official  Ca- 
pacity. 

When  an  action  is  instituted  against  a 
defaulting  overseer  of  a  public  road,  for 
a  neglect  of  his  official  duty  (Code,  § 
1172),  the  apportioner  who  made  the  re- 
turn, and  at  whose  instance  the  summons 
was  issued,  is  not  liable  to  a  judgment  for 
costs  when  the  proceeding  is  quashed  in 
the  circuit  court.  Salter  v.  Ivey,  34  Ala. 
557. 
§  34.  Assignors  and  Assignees. 

A  transferee  contesting  the  creditor's 
right  to  condemn  the  transferred  debt 
is  liable  for  costs,  if  the  issue  is  found 
against  him,  and  a  judgment  condemning 
the  debt  in  the  hands  of  the  garnishee  to 
the  payment  of  the  judgment  debt  and 
costs,  and  giving  costs  against  the  trans- 
feree, is  regular.  Camp  v.  Hatter,  11  Ala. 
151. 
§  35.  Persons  Not  Parties. 

Judgment  for  costs  may  be  entered 
against  the  person  for  whose  use  the  suit 
was  instituted  without  including  the  nom- 
inal plaintiff.  Coalter  v.  Bell,  2  Stew. 
&  P.  358. 

But  a  judgment,  on  motion,  can  not 
be  rendered  against  the  beneficial  plain- 
tiff for  costs,  unless  he  appears  on  the 
record  as  the  party  really  interested  in 
the*  prosecution  of  the  suit.  Griffin  v. 
Smith,  14  Ala.  571. 

If  a  person  not  a  party  to  the  record 
causes  an  execution  to  be  issued  in  the 
name  of  a  dead  plaintiff,  and  levied  on 
property  to  which  a  claim  is  interposed, 


he  can  not  be  ccgnpelled,  by  process  of 
attachment,  to  pay  the  costs  of  the  claim 
suit;  it  not  appearing  that  he  was  a 
gratuitous  volunteer,  or  that  he  was 
aware  at  the  time  of  plaintiff's  death. 
In  such  a  case,  the  liability  of  the  party 
must  be  fixed  by  suit  in  the  ordinary 
mode.     Scott  v.  John,   15  Ala.   566. 

In  vacating,  at  a  subsequent  term,  a 
void  order  of  revivor,  it  is  erroneous 
to  render  judgment  for  costs  against  the 
personal  representative  of  the  plaintiff, 
who  has  not  been  made  a  party.  Jones 
V,   Brooks,  30  Ala.  588. 

§  36.  Joint  Defendants. 

Complainant  brought  an  action  against 
his  insolvent  co-partner  for  an  account- 
ing, and  to  compel  the  landlord  of  the 
firm  to  account  to  it  for  fixtures  wrong- 
fully appropriated  by  him  with  the  con- 
nivance of  complainant's  partner.  A  bill 
to  enjoin  an  insurance  j company  from 
paying  the  amount  of  the  loss  of  part- 
nership property  to  the  insolvent  part- 
ner, and  condemning  the  amount  due 
under  the  policy  to  the  payment  of  com- 
plainant's claim,  was  consolidated  with 
the  suit  for  an  accounting.  The  insurance 
company  thereafter  wrongfully  paid  the 
amount  of  the  loss  to  the  insolvent  part- 
ner. A  decree  was  rendered  in  favor  of 
plaintiff  against  all  defendants.  Held, 
that  the  insolvent  partner  and  landlord 
should  be  taxed  jointly  with  two-thirds 
of  the  costs,  and  the  insurance  company 
with  one-third.  Decatur  Land  Co.  i\ 
Cook   (Ala.),  27   So.   559. 

§  37.  Funds  or  Estate. 

A  minority  stockholder,  intervening  in 
a  suit  between  his  company  and  another 
on  the  ground  that  the  directors  of  his 
company  were  not  prosecuting  the  same 
in  good  faith  and  that  his  interests  would 
be  sacrificed  unless  he  was  permitted  to 
mtervene,  is  not  entitled  to  have  attor- 
ney's fees  allowed  out  of  the,  general 
fund,  as  his  appearance  relates  only  to 
his  own  interests.  Ex  parte  Gray,  47 
So.  286,   157  Ala.  358. 

Where  an  issue  is  made  to  ascertain 
the  amount  which  each  of  several  dis- 
tributees has  received  from  the  estate, 
the  costs  of  the  proceeding  are  a  joint 
charge  on  the  estate,  and  can  not  be  taxed 
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against  those  who  are  most  active  in 
making  objections.  Mitchell  v,  Mitchell, 
8  Ala.  414. 

IV.  SECURITY  FOR  PAYMENT. 

§   38.   Nature    and  Grounds    of  Right   in 
General. 

It  is  the  duty  of  the  court,  when  in- 
demnity against  costs  is  demanded,  to 
see  that  proper  security  is  given,  and  to 
allow  the  party  using  the  name  of  the 
others  time  to  give  such  indemnity;  but 
when  a  party  is  satisfied  with  the  in- 
demnity offered,  the  duty  of  the  court  in 
this  respect  is  ended,  and  it  can  not  exact 
other  indemnity,  or  refuse  to  proceed 
with  the  cause  until  it  is  given,  or  re- 
fuse an  amendment  making  sudh  person 
party,  until  further  indemnity  is  given. 
Harris  v.  Swanson,  62  Ala.  299. 

A  judgment  debtor  can  not  move  to 
dismiss  garnishment  proceedings  insti- 
tuted on  the  judgment  because  of  plain- 
tiff's being  a  nonresident  and  having  neg- 
lected to  give  security  for  costs,  where 
the  judgment  debtor  did  not  intervene  to 
contest  the  garnishee's  answer.  Edmond- 
son  V,  De  Kalb  County,  51  Ala.  103. 

§  38.  Statutory  Provisions. 

While  penal  statutes  should  be  strictly 
construed,  unless  they  exhibit  an  intent 
to  the  contrary,  Code  1907,  §  3687,  re- 
quiring the  dismissal  of  an  action  by  a 
nonresident  plaintiff  unless  security  for 
costs  be  given,  being  an  outgrowth  of 
previous  legislation  which  had  been  from 
time  to  time  altered,  is  not  subject  to 
that  rule.  Ex  parte  Bradshaw,  174  Ala. 
243.  57  So.  16. 

A  rule  of  court  forbidding  attorneys 
to  become  security  for  costs  should  not 
be  applied  to  a  suit  commenced  before 
the  passage  of  the  law  authorizing  the 
establishment  of  the  rule.  Eslava  v. 
Ames  Plow   Co..  47  Ala.  384. 

Act  1839,  "to  abolish  imprisonment  for 
debt,"  does  not  repeal  the  act  of  1827,  so 
far  as  the  latter  requires  plaintiff  to  "give 
security  for  the  costs  of  suit,"  as  a  pre- 
requisite for  demanding  bail.  Keeland  v. 
Harper,  10  Ala.  178. 

§   40.   Causes  in  Which  Security  May  Be 
Required. 

The  statutory  proceeding  to  try  title 
to  property  levied  on  by  execution  is  an 


"action,"  within  Code,  §  2396,  requiring 
security  for  costs  to  be  given  in  all  ac- 
tions commenced  by  or  for  the  use  of  a 
nonresident.  McAdams  v.  Beard,  34  Ala. 
478. 

A  proceeding  in  which  the  right  of 
property  is  to  be  tried,  between  a  plain- 
tiff, in  execution  and  a  stranger  to  the 
judgment,  is  a  suit  or  action  within  the 
meaning  of  Act  1807  (Clay's  Dig.,  pp. 
316,  317),  §§  26,  27,  that  in  "every  action 
at  common  law  or  suit  in  chancery"  a 
nonresident  plaintiff  may  be  required  to 
give  security  for  costs.  Jacott  v.  Hob- 
son,   11  Ala.  434. 

A  suit  commenced  by  attachment  by  a 
nonresident  is  within  Code,  §  2396,  which 
requires  security  for  costs  to  be  "indorsed 
on  the  complaint,  or  lodged  with  the 
clerk  previous  to  the  issue  of  summons.'* 
In  re  Robbins,  29  Ala.  71. 

In  an  action  by  nonresidents,  com- 
menced by  attachment  security  for  costs 
is  required,  although  the  condition  of  the 
attachment  bond  is  that  "the  said  plaiur 
tiffs  shall  prosecute  said  attachment  with 
effect,  or,  failing  therein,  pay  the  defend- 
ant all  such  costs  and  damages  as  he 
may  sustain  for  the  wrongful  suing  out  of 
such  attachment."  Shepherd  v.  Spriggs, 
29  Ala.   673. 

A  nonresident  who  voluntarily  appears 
in  the  court  of  probate,  and  contests  the 
validity  of  a  will,  may  be  required  to  give 
security  for  the  costs,  if  unsuccessful. 
Rainer  v.   McElroy,   20   Ala.   347. 

Code,  §  2396,  requiring  nonresidents  to 
give  security  for  costs,  does  not  apply  to 
a  petition  for  dower  in  the  probate  court. 
Forrester  v,   Forrester,  35  Ala.  594. 

§  41.  Persons  or  Parties  from  Whom  Se- 
curity May  Be  Required. 

§  41  (1)  Real  Party  in  Interest. 

A  proceeding  by  notice  and  motion  by 
a  railroad  company,  against  a  delinquent 
stockholder,  is  a  suit  within  Code,  §  2398, 
requiring  a  corporation  commencing  a 
suit  to  give  security  for  costs.  Alabama 
&  T.  R.  R.  Co.  V,  Harris,  25  Ala.  232. 

The  refusal  of  the  circuit  court  to  dis- 
miss a  suit  commenced  by  a  corporation 
without  first  giving  security  for  costs,  as 
required  by  §  2398  of  the  Code,  is  avail- 
able to  the  defendants  on  appeal,  and  the 
cause  will  be  remanded,  with  instructions 
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to  that  court  to  dismiss  the  suit.  The 
Empire  v,  Alabama  Coal  Min.  Co.,  29  Ala. 
698. 

When  an  information  in  the  nature  of 
a  quo  warranto  is  filed  on  the  relation  of 
a  private  person,  the  relator  must  give 
security  for  the  costs.  Taylor  v.  State, 
31  Ala.  383. 

§  41  (8)  Nominal  Parties. 

"Section  2396  of  the  Code  does  not  au- 
thorize the  dismissal  of  a  suit,  for  want 
of  security  for  costs,  notwithstanding  the 
nominal  plaintiff  may  be  a  nonresident, 
where  the  summons  and  complaint  show 
that  the  action  is  brought  for  the  use  of 
another,  unless  the  latter  be  a  nonresi- 
dent of  the  state.  Lewis  v.  Lewis,  25 
Ala.  315."    Ex  parte  Bush,  29  Ala.  50,  51. 

"It  can  make  no  difference,  that  the 
complaint  shows  a  cause  of  action,  for 
which  §§  2129  and  2130  of  the  Code  do 
not  authorize  suit  in  the  name  of  him 
having  the  legal  title,  for  the  use  of  the 
beneficiary;  because,  if  the  error  as  to 
the  parties  complaining  is  fatal  to  the 
action,  it  is  available  on  demurrer;  and 
because  §  2383  of  the  Code  subjects  the 
beneficiary  to  a  judgment  for  costs,  when- 
ever judgment  is  rendered  against  the 
nominal  plaintiff,  without  regard  to  the 
character  of  the  question  which  may  ter- 
minate the  suit."  Ex  parte  Bush,  29  Ala. 
50,  51. 

§  41  (3)  Executore  or  Administrators. 

The  fact  that  a  nonresident  plaintiff  is 
suing  in  his  representative  capacity  as 
administrator  under  appointment  by  a 
court  of  this  state  does  not  relieve  him 
from  giving  security  for  costs.  Davis  v. 
You,  43  Ala.  691. 

Code,  §  1347,  provides  that  "all  suits 
commenced  by  or  for  a  nonresident  must 
be  dismissed  on  motion  if  security  for 
costs  be  not  given  within  such  time  as 
the  court  may  direct."  Section  29  pro- 
vides that,  where  a  suit  is  brought  in  the 
name  of  the  person  having  the  legal  right 
for  the  use  of  another,  the  beneficiary 
must  be  considered  as  the  sole  party  on 
the  record.  Section  1330  provides  that, 
when  judgment  is  rendered  against  a 
plaintiff  in  a  suit  brought  in  the  name 
of  a  nominal  plaintiff  for  the  use  of  an- 
other, judgment  for  costs  must  be  ren- 
dered against  the  beneficiary  or  his  per- 


sonal representative.  Held,  that  plaintiff, 
a  resident  administrator  of  the  estate  of 
a  nonresident,  need  not  give  security  for 
costs,  although  the  distributees  of  the  es- 
tate are  nonresidents,  since  he  is  the  ac- 
tual and  only  plaintiff.  Ex  parte  Brom- 
berg,  25  So.  994,  121  Ala.  361. 

§  4ft.  Residence  as  Affecting  Right  to  Re- 
quire Security. 

§  49  (1)  In  General 

See  ante,  "Nominal  Parties,"  §  41  (2); 
"Executors  or  Administrators,"  §  41   (3). 

Under  Code,  §  2396,  requiring  security 
for  costs  by  a  nonresident  plaintiff,  a 
wife  who  has  been  deserted  by  her  hus- 
band can  not  prosecute  an  action  in  his 
name  without  such  seciirity,  she  being  a 
resident  and  he  being  a  nonresident, 
though  §  2136  provides  that,  when  a 
husband  has  deserted  his  family,  the  wife 
may  prosecute  in  his  name  any  action 
which  he  might  have  prosecuted,  and 
have  the  same  rights  and  powers  he 
might  have  had,  since  the  husband  him- 
self could  not  hav«  prosecuted  such  ac- 
tion without  giving  security.  Ex  parte 
Cole,  28  Ala.  50. 

The  complainant  in  a  cross  bill,  who 
is  a  nonresident,  is  not  required  to  give 
security  for  costs.  Stein  v,  McGrath,  30 
So.  792,  128  Ala.  175. 

§  42  (8)  Resident  Becoming  Nonresident 
Pending  Suit. 

Under  Code  1896,  §  1761,  providing 
that  an  action  for  personal  injuries  to 
a  servant  resulting  in  death  may  be 
brought  by  his  personal  representative, 
an  administrator  bringing  such  action 
was  the  real  plaintiff;  and,  having  re- 
moved from  the  state,  he  was  properly 
required  to  give  security  for  costs,  un- 
der §  1350,  providing  that,  if  suit  be  com- 
menced by  or  for  the  use  of  a  resident 
who  afterwards  removes  from  the  state, 
the  defendant  may  require  such  security. 
Ex  parte  Louisville  &  N.  R.  Co.,  27  So. 
239,  124  Ala.  547. 

Under  Code  1907,  §  3690,  providing 
that  if  suit  be  commenced  by  a  resi- 
dent, who  afterwards  removed  from  the 
state,  defendant  may  require  security  for 
costs,  plaintiff  having  left  the  state  for 
New  Mexico  in  July,  1905,  suit  having 
been    commenced    in    August,    1906,    and 
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it  appearing  from  plaintiffs  deposition, 
taken  for  the  trial,  had  in  February, 
1908,  that  at  the  time  he  resided  and 
practiced  his  profession  in  Nevada,  where 
he  had  lived  since  March  8,  1907,  and 
nothing  being  said  of  a  purpose  to  re- 
turn to  Alabama,  motion  for  security  for 
costs  should  have  been  granted.  Penn- 
sylvania Casualty  Co.  v.  Perdue,  51  So. 
352,   164  Ala.   508. 

§  42  (8)  Some  of  Several  Parties  Resid- 
ing in  State. 

Security  for  costs  is  not  necessary 
where  one  of  several  complainants  is  a 
resident  of  the  state,  though  all  the 
others  are  nonresidents.  Eudora  Mining 
&  Development  Co.  v,  Barclay,  26  So. 
113,  122  Ala.  506;.  Ex  parte  Jemison,  31 
Ala.  392. 
§  43.  Notice  of  Application. 

Where  the  record  shows  that  a  motion 
was  made  in  court  for  an  order  requiring 
security  for  costs,  without  notice  to  the 
plaintiff  as  required  by  Laws,  c.  350,  an 
order  thereafter  entered  nunc  pro  tunc 
requiring  such  security,  on  parol  evi- 
dence that  the  court  had  previously 
made  such  order,  is  error.  Thompson 
V.  Miller,  2  Stew.  470. 

§  44.  Order  as  to  Security. 

An  order  requiring  a  nonresident  tp 
give  security  for  costs  presupposes  that 
proof  has  been  made  entitling  the  party 
to  such  security.  Thompson  v.  Miller, 
2  Stew.  470. 

The  entry  of  an  order  nunc  pro  tunc 
requiring  a  nonresident  to  give  security 
for  costs,  upon  parol  evidence  that  such 
order  had  been  previously  made,  is  error. 
Thompson  v.  Miller,  2  Stew.  470. 

An  entry  on  the  judge's  docket,  in  the 
handwriting  of  the  presiding  judge,  re- 
citing that  the  plaintiff  was  ruled  to  give 
security  for  costs  by  the  next  term,  is 
not  sufficient  to  authorize  the  entry  of 
an  order  to  that  effect  nunc  pro  tunc  at 
a  subsequent  term,  unless  it  shows  the 
reason  why  the  order  was  made.  Lewis 
V.  Lewis,  25  Ala.  315. 

A  note,  made  by  the  judge  on  his 
docket,  stating  that  the  plaintiff  was 
shown  to  be  a  nonresident,  and  that  he 
give  security  for  the  costs  before  the 
next  term,  or  the  cause  be  dismissed,  is 


merely  directory  to  the  clerk,  and  from 
it  he  may  complete  his  minutes.  Yet  it 
is  not  in  itself  a  notice  to  the  plaintiff  of 
the  requisition  for  security;  but,  if  the 
entry  is  perfected  by  being  transferred 
to  the  minutes  of  the  court  in  proper 
form,  it  is  a  sufficient  compliance  with 
the  statute.  Claiborne  v,  Harris,  11  Ala. 
647. 
§  45.  Amount  of  Security. 

A  deposit  of  $10  with  the  clerk  of  the 
court,  as  security  for  the  costs  of  a  suit 
commenced  by  a  plaintiff  who  is  re- 
quired to  give  such  security,  is  insuffi- 
cient in  amount.  Stribling  v.  Bank  of 
Kentucky.  48  Ala.  451. 

The  provision  of  Rev.  Code,  §  2802,  re- 
quiring security  for  costs  in  actions  by 
nonresidents,  is  not  substantially  com- 
plied with  by  a  deposit  of  $5.50  with  the 
clerk.     Ulman  v,  Langham,  49  Ala.  265. 

Under  Code,  §  2398,  providing  that 
"corporations  before  commencing  suits 
must  give  security  for  the  costs,"  a  bond 
for  costs,  in  a  suit  commenced  by  a  cor- 
poration, in  the  penal  sum  of  $200,  con- 
ditioned for  the  payment  of  such  costs 
"as  may  be  taxed  against  plaintiff,"  is  not 
sufficient.     In  re   Morg^an,  30  Ala.  51. 

Under  Code  1896,  §  1350,  providing 
that  if  suit  .be  commenced  by  a  resi- 
dent, who  afterwards  removes  from  the 
state,  the  defendant  may  require  security 
for  costs,  it  was  error  to  refuse  to  make 
an  order  requiring  such  security  to  in- 
clude costs  that  had  accrued  before  the 
plaintiff's  removal.  Ex  parte  Louisville 
&  N.  R.  Co.,  27  So.  239,  124  Ala.  547. 

§  46.  Time  for  Giving  Security. 

Time  Prescribed  Not  Mandatory. — 
"The  act  of  1807,  as  found  in  Toulmin's 
Digest,  p.  350,  and  in  Clay's  Digest,  p. 
316,  provided  that  suits  should  be  dis- 
missed for  failure  to  give  the  security 
within  sixty  days  after  notice  of  require- 
ment to  do  so.  As  interpreted  by  this 
court,  the  time  thus  prescribed  was  held 
to  be  not  mandatory,  and  the  plaintiff 
had  a  right  to  offer  and  give  the  security 
at  any  time  before  actual  dismissal,  and 
even  when  the  case  was  called  for  trial; 
and  dismissal  in  the  case  of  such  an  offer 
was  erroneous.  Whitaker  v,  Sanford,  13 
Ala.  522."  Ex  parte  Bradshaw,  174  Ala, 
243,  57   So.   16,   17. 
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Time  Prescribed  Mandatory — Code  of 
1952, — "This  law  no  doubt  proved  ineffi- 
cient, and  there  was  placed  in  the  Code 
of  1852  (as  §  2396)  a  provision  that  such 
suits  must  be  dismissed  on  motion  un- 
less security  for  costs  was  indorsed  on 
the  complaint,  or  lodged  with  the  clerk, 
previous  to  the  issue  of  the  summons. 
This  statute  was  held  to  be  mandatory, 
and  its  requirements  a  condition  prece- 
dent; and  the  plaintiffs  failure  to  con- 
form to  its  requirements  demanded  the 
dismissal  of  his  suit  by  the  trial  court 
on  motion  therefor."  Ex  parte  Brad- 
shaw,  174  Ala.  243,  57  So.  16,  17;  Still- 
man  V.  Dunklin  &  Co.,  48  Ala.  175. 

Court  May  Prescribe  and  Afterwards 
Extend  Time— Code  1886,  §  2858;  Code 
1907,  §  8687. — This  law  remained  in  force 
until  repealed  by  the  act  of  February  17, 
1885  (Sess.  Acts  1884-85,  p.  137),  which 
provided  for  dismissal  as  formerly,  "or 
unless  security  be  furnished  as  required 
by  the  court  on  motion  therefor."  This 
act  as  codified  in  §  2858  of  the  Code  of 
1886,  and  brought  down  as  §  3687  of  the 
Code  of  1907,  requires  dismissal  on  mo- 
tion if  the  security  "be  not  given  by  such 
nonresident  when  the  suit  is  commenced, 
or  within  such  time  thereafter  as  the 
court  may  direct."  It  has  been  held  that 
this  statute  gives  to  the  court  a  discre- 
tionary power  to  prescribe  the  time 
within  which  the  security  should  be 
given,  that  once  fixing  the  time  does 
not  exhaust  this  discretion,  and  that  the 
court  has  the  same  right  to  extend  the 
time  thus  prescribed  as  it  had  to  fix  it 
in  the  first  instance.  Ex  parte  Jones,  83 
Ala.  587,  3  So.  811;  Ex  parte  Bradshaw, 
174  Ala.  243,  57  So.  16,  17. 

Order  Extending  Time  after  Period 
Prescribed  Has  Expired,— Where  the 
trial  court,  under  Code  1907,  §  3687,  re- 
quiring a  nonresident  plaintiff  to  give  se- 
curity for  costs  within  the  time  set  by 
the  court,  ordered  security  to  be  given 
within  thirty  days,  and,  before  the  end 
of  that  period,  plaintiffs  attorney  moved 
for  another  extension,  and  the  court, 
without  any  order  of  record,  continued 
the  hearing  of  the  motion  to  a  period 
after  the  thirty  days,  an  order  then  en- 
tered, extending  the  time,  was  void,  for, 
the  period  prescribed  having  expired,  the 
court  could  not  order  another  extension. 


and,  furthermore,  the  order  of  extension, 
like  the  original  order,  is  the  act  of  the 
court,  and  as  such  must  be  in  writing, 
signed  by  the  judge  and  filed  or  entered 
of  record  unless  made  in  open  court,  and 
the  mere  application  for  an  extension 
without  any  written  order  does  not  pre- 
vent a  lapse.  Ex  parte  Bradshaw,  174 
Ala.  243,  57  So.   16. 

Under  an  order  requiring  a  plainti£E  to 
give  security  for  costs  **by  the  next  term,** 
or,  upon  the  failure  to  do  so,  the  suit  to 
stand  dismissed,  it  is  allowable  for  him 
to  give  the  security  any  time  at  or  be- 
fore the  next  calling  of  the  cause,  at 
least  during  the  term  to  which  the  cause 
was  continued.  Reese  v.  Billing,  9  Ala. 
263;   Lyons  v.   Long,   6  Ala.   103. 

When  Security  May  Be  Received  after 
Time  Limited. — Where  an  order  for  se- 
curity for  costs  is  made  by  the  court, 
and  not  under  the  statute,  the  court  may 
receive  such  security,  though  the  time 
limited  for  it  to  be  given  has  passed,  rf 
advantage  of  the  omission  has  not  been 
previously  claimed.  Jones  v,  Wilkinson, 
3  Stew.  44. 

If  security  be  not  given  by  a  relator 
before  the  commencement  of  proceed- 
ings in  the  nature  of  quo  warranto,  it 
can  not  be  afterwards  supplied.  Taylor 
V.  State,  31  Ala.  383. 
.  Rev.  Code,  §  2804,  requiring  a  corpora- 
tion plaintiff  to  lodge  security  for  costs 
with  the  clerk  before  commencement  of 
the  action,  is  complied  with  by  the  in- 
dorsement of  an  undertaking  to  secure 
costs,  made  on  the  complaint  before  the 
summons  and  complaint  are  banded  by 
the  clerk  to  the  sheriff  to  be  executed. 
In  re  Locke,  46  Ala.  77. 

A  nonresident  who  wishes  to  sue  out 
an  attachment  before  some  other  officer 
than  the  clerk  of  the  court  to  which  he 
wishes  it  made  returnable,  may  annex  his 
complaint  to  the  attachment,  and  procure 
security  for  the  costs  to  be  indorsed  on 
the  complaint  before  the  issue  of  the  at- 
tachment.    In  re  Robbins,  29  Ala.  71. 

§    47.     Bond,   Undertaking,   or   Recogni- 
zance. 

§  48.  — • —  Form   and  Contents    in  Gen- 
eraL 

Act  1807,  §  9,  requiring  security  for 
I  costs,   but  not  prescribing    the  manner  in 


Digitized  by 


Google 


§§  48-53 


Costs 


649 


which  it  shall  be  given,  may  be  com- 
plied with  by  executing  a  bond.  Barton 
V.   McKinney,  3   Stew.  &  P.  274. 

An  election  contest,  triable  "before  the 
judge"  of  probate,  is  pending  in  the  court 
to  the  extent  that  a  bond  to  secure  costs, 
all  the  purposes  and  objects  of  which  are 
to  be  worked  out  through  the  processes 
of  the  court,  s-hould  bear  a  caption  show- 
ing that  the  bond  is  filed  in  the  court, 
and  not  with  the  judge  individually. 
Morrow  v.  Russell,  99  Ala.  271,  13  So.  21. 

In  a  suit  commenced  by  a  corporation, 
a  bond  for  costs,  in  the  penal  sum  of 
$200,  conditioned  for  the  payment  of  such 
costs  "as  may  be  adjudged  against  the 
plaintiff,"  is  not  a  compliance  with  the 
requisition  of  the  statute.  Ex  parte  Mor- 
gan, 30  Ala.  51. 

§  49. Execution. 

The  signature  of  the  name  of  a  person 
not  a  party  to  the  suit,  written  under  the 
attestation  of  the  clerk  of  the  court  from 
which  process  issued,  and  not  opposite  to 
the  seal  where  the  name  of  the  security 
for  costs  was  intended  to  be  placed,  is 
not  such  a  bond  for  costs  as  the  statute 
requires;  and  it  is  not  competent  to  show 
by  extrinsic  proof,  for  the  purpose  of 
sustaining  a  scire  facias  on  the  bail  bond, 
that  the  person  so  signing  intended  to 
make  himself  a  surety  for  the  costs. 
Keeland  v.   Harper,  10  Ala.   178. 

§  50. ApprovaL 

Code  1896,  §  3421,  provides  that  quo 
warranto  may  be  brought  without  the  di- 
rection of  the  judge  of  the  circuit  court 
on  the  information  of  any  person  giving 
security  for  the  costs,  to  be  approved  by 
the  clerk  of  the  court.  Held,  that  it  can 
not  be  conclusively  presumed  that  the 
paper  purporting  to  be  a  security  for 
costs,  but  not  indorsed  with  the  approval 
of  the  clerk,  was  in  fact  approved  by 
him,  but  that  parol  evidence  is  admissible 
to  show  that  it  was  not  so  approved. 
Little  V.   State,  34  So.   620,   137   Ala.   640. 

§  51. SufiBciency  and  Justification  of 

Sureties. 

A  mayor  of  a  city  is  not,  merely  be- 
cause of  his  official  capacity,  rendered  in- 
competent to  become  surety  as  an  indi- 
vidual for  the  costs  of  a  suit  by  the  city. 
Powers  V,  Town  of  Decatur,  54  Ala.  214. 


§   52.   Indorsement   of    Writ  or  Declara- 
tion. 

An  indorsement  on  the  complaint,  in 
these  words,  "E.  Brooks,  security  for 
costs,"  which  is  shown  to  have  been 
written  by  the  plaintiff's  attorney,  in  the 
presence  of  said  Brooks,  and  by  his  di- 
rection, is  not  a  compliance  with  the  stat- 
ute (Rev.  Code,  §  2802),  which  requires 
security  for  the  costs  in  action  by  non- 
residents.    Bullard  v.  Johns,  50  Ala.  382. 

An  indorsement  "we  acknowledge  our- 
selves plaintiff's  security  for  costs  in  this 
case,"  made  upon  the  attachment  before 
or  at  the  time  the  attachment  was  de- 
livered to  the  clerk  to  be  signed  and  is- 
sued by  him,  was  held  a  substantial  com- 
pliance with  Code,  §  2396.  Ex  parte 
Camp,   35   Ala.  143. 

§  53.  Additional  or  New  Security. 

Where  the  security  given  by  a  non- 
resident before  instituting  the  suit  was 
apparently  intended  to  comply  with  the 
statute,  but  was  in  fact  insufficient,  i  t 
was  held  that  he  should  be  allowed  to 
give  proper  security  and  continue  the 
suit,  as  there  was  no  "failure"  to  give 
security.     Peavey  v,   Burket,  35  Ala.  141. 

Where  there  is  any  doubt  as  to  the 
fact  of  approval  of  the  acknowledgment 
as  security  for  costs  in  a  suit  by  a  non- 
resident, the  suit  should  not  be  dis- 
missed, but  plaintiff  should  be  permitted 
to  give  new  security.  Good  v,  Jones,  56 
Ala.  538. 

Under  Code  1896,  §  3331,  providing 
that  courts  must  amend  every  defect  in 
form  in  any  proceeding  on  motion,  and 
§  3421,  requiring  the  petitioner  in  quo 
warraato  proceedings  to  give  security  for 
costs,  to  be  approved  by  the  clerk  of  the 
court  in  which  the  action  is  brought,  any 
defect  in  an  undertaking  which  was  in 
form  a  security  for  costs  and  was  in- 
tended to  be  a  compliance  with  the  stat- 
ute was  immaterial,  where  additional  se- 
curity was  filed  which  was  conceded  to 
be  sufficient.  Lee  v.  State  (Ala.),  39  So. 
720.      See  the    title  QUO    WARRANTO. 

Relator  should  not  be  required  to  give 
additional  security  for  costs  merely  be- 
cause the  tax  records  of  the  county  show 
that  the  security  has  only  $320  of  taxa- 
ble property  in  the  county.     Capital  City 
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Water  Co.  v.  State,  105  Ala.  406,  18  So. 
62,  29  L.   R.  A.  743. 

§  54.  Objections  and  Exceptions — ^Waiver 
of  Security  or  of  Defects. 

A  motion  to  dismiss  a  suit  commenced 
by  attachment  for  failure  to  give  security 
for  costs  (Code,  §  2396)  may  be  made  at 
any  time  before  plea  is  filed  or  judgment 
rendered.     In  re   Robbins,  29  Ala.  71. 

A  motion  to  dismiss  an  action  com- 
menced by  or  for  the  use  of  nonresidents 
for  failure  to  give  security  for  costs  prior 
to  the  issuance  of  the  summons  may  be 
made  at  any  time  before  the  trial,  if  the 
right  is  not  waived.  There  is  no  limita- 
tion of  time  confining  it  to  the  particu- 
lar term  of  the  court  in  which  the  suit  is 
pending.  Stillman  v.  Dunklin  &  Co.,  48 
Ala.   175. 

"The  right  of  a  defendant  to  dismiss, 
for  want  of  security  for  costs,  is  a  right 
which  he,  so  far  as  he  is  concerned,  may 
waive.  He  will  not  be  permitted  to  deal 
with  the  case  as  one  rightly  in  court; 
continue,  or  contribute  to  the  continua- 
tion of  the  litigation;  and,  after  heavy 
costs  have  been  incurred,  or,  perhaps, 
after  he  makes  the  discovery  that  his 
defense  will  be  unavailing,  then  for  the 
first  time  raise  the  objection,  that  he 
had  been  improperly  sued,  without  se- 
curity for  costs;  and  for  this  omission 
have  the  cause  repudiated.  Such  prac- 
tice would  work  the  grossest  injustice." 
Weeks   v,   Napier,   33   Ala.   568,   569. 

On  appeal  from  a  justice,  a  defendant 
who  has  appeared  to  the  merits  below 
can  not  object  that  the  plaintiff  is  a  non- 
resident, and  has  given  no  security  for 
costs.    Duncan  v.  Richardson,  34  Ala.  117. 

Where  defendant  appears  and  pleads, 
or  otherwise  enters  into  a  defense  with- 
out moving  to  dismiss  for  want  of  se- 
curity for  costs,  it  is  a  waiver  of  the  ob- 
jection, and  an  admission  that  plaintiff 
was  rightly  in  court.  Heflin  v.  Rock 
Mills  Manufacturing  &  Lumber  Co.,  58 
Ala.  613. 

If  a  garnishee  answers,  joins  in  the  is- 
sue contesting  his  answer;  and  reserves 
exceptions  to  the  rulings  of  the  court  on 
the  trial  of  the  issue,  he  can  not  move  to 
dismiss  the  proceeding,  at  a  subsequent 
term,    for  want   of  security  for    costs  on 


the  part  of  the  plaintiff,  who  was  a  non- 
resident.   Weeks  v,  Napier,  33  Ala.  568. 

Under  Code  1896,  §  1347,  providing 
that  suits  commenced  by  a  nonresident 
must  be  dismissed  on  motion  if  security 
for  the  costs  be  not  given  when  the  suit 
is  commenced,  or  within  such  time  there- 
after as  the  court  may  direct,  one  who 
has  pleaded  is  not  entitled  afterwards  to 
have  the  suit  dismissed  by  reason  of  a 
failure  to  give  security  for  costs  at  the 
commencement  of  the  suit.  First  Nat 
Bank  v,  Cheney,  23  So.  733,  120  Ala.  117. 

A  motion  to  dismiss  for  want  of  se- 
curity for  costs  (Code,  §  2398)  is  too 
late  when  made  at  the  trial,  after  a  con- 
tinuance. Harper  v,  Columbus  Factory, 
35   Ala.   127. 

A  motion  to  dismiss  a  suit  brought  by 
a  nonresident  plaintiff,  on  account  of  the 
failure  to  give  security  for  the  costs 
as  required  by  the  statute  (Rev.  Code, 
§  2802),  comes  too  late  after  the  cause 
has  been  continued,  and  after  pleas  in 
bar  have  been  filed.  Lavange  v,  Burke, 
50  Ala.  61. 

§  55.  Effect  of  Failure  to  Give  Security. 
Giving  Security  Condition  Precedent  to 
Maintenance  of  Action. — Act  1807  (Toul- 
min's  Dig.,  p.  350),  which  was  the  first 
statute  requiring  nonresident  plaintiffs  to 
give  security  for  costs,  provided  that  such 
suits  would  be  dismissed  for  failure  to 
give  security  within  sixty  days  after  no- 
tice, and  was  held  not  mandatory.  It 
was  supplanted  by  Code  1852,  §  2396, 
providing  that  such  suits  must  be  dis- 
missed on  motion,  unless  security  for 
costs  was  indorsed  on  the  complaint  or 
lodged  with  the  clerk  previous  to  the 
issue  of  the  summons,  which  was  held 
to  make  the  giving  of  security  for  costs 
a  condition  precedent  to  the  commence- 
ment of  an  action.  The  provision  in  Code 
1852  was  in  turn  supplanted  by  Act  Feb- 
ruary 17,  1885  (Sess.  Acts  1884-85,  p.  137), 
providing  for  dismissal  unless  security  be 
furnished,  if  required  on  motion  therefor, 
and  this  act,  as  codified  in  Code  1896, 
was  brought  down  as  Code  1907,  §  3687, 
providing  for  dismissal  if  security  be  not 
given  by  such  nonresident  when  the  suit 
is  commenced,  or  within  such  time  there- 
after as  the  court  may  direct.  Held  that, 
in   view  of  the    preceding  statutes,    Code 
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1907,  §  3687,  while  giving  the  trial  court 
a  discretionary  power  to  extend  the  time 
for  giving  security,  makes  the  giving  of 
security  in  accordance  with  the  order  of 
the  court  a  condition  precedent  to  the 
maintenance  of  the  action,  and  a  failure 
to  comply  with  the  order  of  the  court 
requires  a  dismissal  of  the  action.  Ex 
parte  Bradshaw,  174  Ala.  243,  57  So.  16. 

Court  May  Refuse  Motion  to  Dismiss 
Suit  Begun  without  Security.^-^Under 
Code  1886,  §  2858,  providing  for  the  dis- 
missal of  a  suit  by  a  nonresident,  unless 
security  for  costs  is  given  at  the  com- 
mencement of  the  suit,  or  within  such 
time  thereafter  as  the  court  may  direct, 
the  court  may  refuse  a  motion  to  dismiss 
a  suit  begrun  without  security  for  costs, 
and  allow  plaintiff  to  give  such  secu- 
rity. Sandlin  v.  Southern  Warehouse  Co. 
(Ala.),  4  So.  732. 

Action  Must  Be  Dismissed  if  Security 
Is  Not  Given  within  Time  Fixed.— Code 
1907,  §  3687,  providing  that  actions 
by  nonresident  plaintiffs  must  be  dismissed 
on  motion  unless  security  for  costs 
be  given  at  the  commencement  of  the 
action,  or  within  such  time  as  the  trial 
court  may  direct,  which  supplanted  Code 
1852,  §  2396,  providing  that  such  suits 
must  be  dismissed  on  motion,  unless  se- 
curity for  costs  was  indorsed  on. the  com- 
plaint or  lodged  with  the  clerk  previous 
to  the  issue  of  summons,  while  preserv- 
ing the  authority  of  the  trial  court  to 
dismiss  peremptorily,  gave  it  a  discre- 
tionary power  to  fix  the  period  within 
which  plaintiff  must  act,  and  the  action 
must  be  dismissed  if  security  be  not 
given  within  the  time  fixed  by  the  court, 
even  though,  after  the  expiration  of  the 
time  fixed,  the  court  attempted  to  ex- 
tend the  time;  this  holding  not  requiring 
the  reading  in  of  the  word  "first"  as 
qualifying  the  word  "direct"  in  the 
statute.  Ex  parte  Bradshaw,  174  Ala. 
243,  57  So.  16. 

A  chancellor  had  discretionary  power 
to  refuse  to  dismiss  a  bill,  though  plain- 
tiff failed  to  give  security  for  costs  with- 
in the  time  required  by  Aik.  Dig.,  p.  262, 
declaring  that,  on  such  a  failure,  the  bill 
ahall  be  dismissed.  May  v,  Eastin,  2 
Port.  414. 

Order  Not  Effecting  Dismissal  upon 
Failure  to  Give  Security.— Where  an  or- 


der directed  a  nonresident  plaintiff  to  give 
security  for  costs  within  a  certain  time 
or  the  cause  should  stand  dismissed,  the 
order  itself  did  not,  upon  default  of  the 
plaintiff,  effect  a  dismissal.  Ex  parte  Brad- 
shaw, 174  Ala.  243,  67  So.  16. 

A  suit  commenced  by  a  corporation 
without  first  giving  security  for  costs 
required  by  Code,  §  2398,  will  be  dismissed 
on  motion.  Alabama  &  T.  R.  R.  Co.  v, 
Harris,  25  Ala.  232. 

When  a  suit  is  commenced  in  the  name 
of  a  person  without  his  consent,  and 
carried  on  for  the  benefit  of  another  who 
claims  an  interest,  the  plaintiff  on  the 
record  is  authorized  to  dismiss  the  suit 
unless  indemnity  is  given  him  against  the 
costs.     Brazier  v,  Tarver,  4  Ala.  569. 

Where  a  nonresident  plaintiff  in  execu- 
tion fails  to  give  security  for  costs,  in  a 
proceeding  to  try  the  right  of  property 
in  real  estate  levied  on  under  the  execu- 
tion, the  levy  should  be  dismissed  at  the 
cost  of  the  execution.  Jacott  v,  Hobson, 
11  Ala.  434. 

Reasons  for  Dismissing  Case  Should 
Appear  upon  the  Record.— In  all  cases 
where  a  case  is  dismissed,  on  motion,  for 
an  alleged  want  of  security  for  costs,  the 
reasons  for  granting  the  motion  should 
appear  upon  the  record,  that  it  may  be 
seen  that  the  case  is  within  the  statute. 
Reid  V,  Brasher,  7  Port.  448. 

Where  the  record  does  not  show  the 
facts  on  which  an  order  requiring  the 
plaintiff  to  give  security  for  costs  by  the 
next  term  or  the  suit  would  be  dismissed 
was  predicated,  or  any  application  to 
dismiss  pursuant  to  it,  failure  of  the 
court  to  dismiss  the  suit  in  pursuance 
thereof  is  not  error.  Read  v,  Carson, 
Minor  17. 

Mandamus  to  Compel  Dismissal  For 
Want  of  Security. — If  the  court  overrules 
t^e  defendant's  motion  to  dismiss  the  ac- 
tion brought  by  a  nonresident  without 
giving  security  for  costs,  a  mandamus 
will  be  awarded  to  compel  the  dismissal, 
when  no  final  judgment  has  been  ren- 
dered. In  re  Cole,  28  Ala.  50;  In  re 
Robbins,  29  Ala.  71.  See  the  title  MAN- 
DAMUS. 

On  motion  to  dismiss  a  suit,  instituted 
by  a  corporation,  for  want  of  security 
for  costs,  if  the  circuit  court  erroneously 
holds    the    security   sufficient,    mandamus 
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lies   on    its   decision.      In    re    Morgan,   30 
Ala.  51. 

Though  a  deposit  be  insufiBcient  in 
amount,  there  is  not  an  omission  or  fail- 
ure to  give  security,  and  plaintiff  may 
perfect  the  security.  Stribling  v.  Bank 
of  Kentucky,  48  Ala.  451. 

§  56.  Liabilities  on  Bonds,  Undertakings, 
or  Recognizances. 

Although  a  summary  judgment  is  ren- 
dered against  the  surety  for  costs  (Code, 
§  2399),  only  in  case  of  the  plaintiff  fail- 
ing in  the  action,  yet  he  is  liable  for  the 
costs  to  the  same  extent  as  the  plaintiff, 
if,  when  adjudged  against  the  defendant, 
they  can  not  be  collected.  Shepherd  v. 
Spriggs,  29  Ala.  673. 

§  57.  Summary    Remedies    against    Sure- 
ties. 

Sununary  Judgment  Given  Only  When 
Plaintiff  Fails  in  Suit. — A  summary  judg- 
ment is  given  against  the  surety  for  costs 
(Code.  §  2399),  only  in  the  event  of  the 
plaintiff  failing  in  the  suit.  Shepherd  v. 
Spriggs,  29  Ala.  673. 

Motion  a  Jurisdictional  Prerequisite  to 
Judgment— Code  1896,  §  1351,  relating  to 
security  for  costs  by  nonresidents,  pro- 
vides that,  if  judgment  be  rendered  for 
the  defendant,  judgment  must,  on  motion, 
be  rendered  against  the  surety  for  costs, 
as  vsrell  as  against  plaintiff.  Held  that  a 
motion  was  a  Jurisdictional  prerequisite 
to  a  judgment  for  costs,  failing  which  it 
was  void.  Dow  Wire  Works  Co.  v.  En- 
glehardt,  33  So.  817,  136  Ala.  608. 
*  A  judgment  against  the  surety  of  a 
nonresident  plaintiff,  for  costs,  can  only 
be  rendered  on  motion;  and,  where  the 
clerk  entered  such  judgment  when  no  mo- 
tion had  been  made,  the  appellate  court 
vacated  the  judgment  as  to  the  surety, 
at  the  costs  of  the  plaintiff  in  error,  leav- 
ing it  still  open  to  proceed  against  the 
surety  by  motion.  Dodson  v,  Harris,  10 
Ala.  566. 

When  Motion  May  Be  Made— Need 
Not  Set  Out  Amount  on  Items. — A  mo- 
tion for  a  summary  judgment  against  a 
security,  for  the  costs  of  suit,  may  be 
made  before  the  costs  are  taxed;  and  it 
is  sufficiently  certain,  by  showing  that  it 
is     for     costs,    without    setting    out    the 


amount  or  items  of  cost.  Boswell  v. 
Morton,  20  Ala.  235. 

Nonresidence  of  Plaintiff  Must  Be 
Shown. — On  motion  against  a  surety  for 
costs,  under  Act  1807,  §  9,  it  should  be 
made  to  appear  that  the  nonresidence  of 
the  plaintiff  was  the  cause  of  the  execu- 
tion of  the  bond.  Such  fact  can  not  be  in- 
ferred from  the  bond.  Barton  v,  McKin- 
ney,  3  Stew.  &  P.  274. 

What  Must  Appear  Affirmatively  upon 
the  Record  to  Authorize  Judgments — ^To 

authorize  a  judgment  against  a  surety  of 
a  nonresident  plaintiff,  for  the  costs  of 
the  suit,  it  must  appear  affirmatively  upon 
the  record  that  the  suit  was  commenced 
by  a  nonresident,  that  the  person  sought 
to  be  charged  became  surety  for  the  costs, 
and  the  amount  of  the  costs  of  the  suit 
Martin  v.  Avery,  8  Ala.  430. 

Notice  to  Surety  Not  Necessary. — ^To 
authorize  a  judgment  against  a  surety 
of  a  nonresident  plaintiff,  for  the  costs 
of  the  suit,  no  notice  to  the  surety  is 
necessary.     Martin  v.  Avery,  8  Ala.  430. 

Under  Act  1807,  §  9,  authorizing  judg- 
ment on  motion  against  sureties  for 
costs,  notice  to  the  sureties  is  not  re- 
quired, and,  if  notice  is  given,  judgment 
may  be  rendered  on  a  different  day  than 
that  on  which  the  notice  states  the  mo- 
tion will  be  made.  Barton  v.  M'Kinney,  3 
Stew.  &  P.  274. 

No  direct  judgment  can  be  rendered 
in  the  appellate  court  against  the  plain- 
tiff's security  for  costs  in  the  court  below; 
but  the  certificate  of  the  judgment  ren- 
dered in  the  former  is  a  sufficient  predi- 
cate for  the  statutory  proceeding  by  mo- 
tion against  the  security  below.  Williams 
r.  McCurdy,  22  Ala.  696. 

When  Register  May  Issue  Execution 
for  Costs   against   Parties   to   Injunction 

Bond.— Under  Code  1876,  §  3877,  provid- 
ing that  the  register  may  issue  execution 
for  costs,  if  decreed  against  the  party  ob- 
taining an  injunction,  against  any  or  all  of 
the  obligors  in  the  bond,  in  all  cases 
where  an  injunction  has  been  obtained,  and 
costs  decreed  against  the  complainant  on 
its  dissolution,  the  register  may,  without 
a  reference  or  further  order  of  the  court, 
issue  execution  for  costs  against  any  or 
all  of  the  parties  to  the  injunction  bond. 
Newsom  v.  Thornton,  61  Ala.  95. 


Digitized  by 


Google 


§§  58-65 


Costs 


653 


§    58.  Actions    on    Bonds,    Undertakings, 
or  Recognizances. 

A  successful  defendant  may  maintain 
an  action  on  the  cost  bond,  to  recover 
all  costs  of  the  suit,  though  not  liable  for 
any  part  thereof.  Milliard  v.  Brown,  103 
Ala.  318,  15  So.  605. 

Witnesses  and  court  officers  can  not 
maintain  separate  actions  in  their  own 
names  upon  a  cost  bond  to  recover  their 
costs.  Milliard  v.  Brown,  103  Ala.  318,  15 
So.  605. 

The  fact  that  final  judgment  was  ren- 
dered in  the  appellate  court  does  not  af- 
fect liability  on  the  cost  bond.  Hilliard  v. 
Brown,  103  Ala.  318,  15  So.  605. 

In  debt  on  a  bond  given  for  security 
for  costs,  it  was  not  necessary  to  allege  in 
the  declaration  that  a  written  account 
containing  the  particulars  of  the  fees  was 
produced  or  ready  to  be  produced,  nor 
that  the  sheriff  and  clerk  kept  fee  books 
in  which  they  entered  the  fees  sought  to 
be  recovered.    Pryor  v.  Beck,  21  Ala.  »93. 

V.  AMOUNT,  RATE,  AND  ITEMS. 
§  59.  Fee  Bills  and  Other  Statutory  Pro- 
visions. 

Since  at  the  common  law  no  costs  are 
due  or  recoverable  from  either  party, 
only  such  costs  may  be  taxed  as  are  pre- 
scribed by  the  statute.  Henry  v.  Murphy, 
54  Ala.  246. 

Among  the  enumerated  fees  allowed  by 
law,  justices  of  the  peace  are  allowed  ten 
cents  for  every  hundred  words  for  tak- 
ing a  deposition,  and  twelve  and  a  half 
cents  for  administering  and  certifying  an 
oath.  Clay's  Dig.  239,  §  14.  These  fees 
being  ascertained  by  law,  are  proper  items 
to  be  charged  in  the  bill  of  costs,  by  the 
clerk,  and  it  can  make  no  difference 
whether  the  deposition  is  taken  within,  or 
without  the  state;  by  justice  of  the  peace, 
or  by  a  commissioner  appointed  for  that 
purpose.    Hair  v.  Logan,  10  Ala.  431,  432. 

§  60.  Demurrers  and  Hearings  Thereon. 
Where  plaintiff  refused  to  plead  further 
after  the  overruling  of  a  demurrer  to  a 
plea  in  bar  filed  "since  the  last  continu- 
ance," whereupon  judgment  was  rendered 
:n  defendant's  favor,  defendant  was  only 
entitled  to  costs  accruing  since  the  date 
of  the  filing  of  such  plea.  McCoy  v,  Louis- 
ville &  N.  R.  Co.,  40  So.  106,  146  Ala.  333. 


§  61.  Depositions  and  Affidavits* 

The  clerk  may  tax,  in  the  bill  of  costs, 
the  fee  provided  by  law  to  justices  of  the 
peace  for  taking  depositions,  whether 
taken  in  or  out  of  the  state,  by  a  justice 
of  the  peace  or  by  commissioners.  Hair 
z.  Logan,  10  Ala.  431. 

Where  the  record  is  unnecessarily  in- 
cumbered by  a  deposition  containing  in- 
terrogatories that  are  prolix,  multifarious, 
and  double,  the  offending  party  may  be 
taxed  with  the  costs  thereby  unnecessarily 
incurred.     Borland  v.  Walker,  7  Ala.  269. 

§  62.  Interest  on  Recovery. 

One  can  not  recover  interest  on  at- 
torney's fees  sought  to  be  recovered,  where 
there  is  no  proof  that  the  fees  have  been 
paid  or  interest  claimed.  Fidelity  &  De- 
posit Co.  of  Maryland  v.  Art  Metal  Const. 
Co.,  50  So.  186,  162  Ala.  323. 

§  63.  Attorney's  Fees. 
§  64.  In  General. 

The  statute  prescribing  the  costs  which 
may  be  taxed  in  favor  of  the  successful 
parties  is  the  limit  of  recovery,  and  a 
successful  garnishee  is  entitled  to  recover 
the  taxable  costs  of  the  suit,  including  the 
attorney's  tax  fee,  as  prescribed  by  statute, 
but  not  to  recover  any  compensation  for 
which  he  may  be  liable  to  his  attorney. 
Henry  v.  Murphy,  54  Ala.  246. 

Attorney's  fees  can  be  recovered  in  a 
suit  in  equity  to  enforce  a  vendor's  lien, 
when  the  notes  given  for  the  unpaid  pur- 
chase money  contain  a  stipulation  by 
vendee  to  pay  a  reasonable  attorney's  fee 
in  case  of  a  suit  on  the  notes.  Johnson  v. 
Durner,  88  Ala.  580,  7  So.  245. 

In  a  proceeding  to  abate  a  private 
nuisance,  attorney's  fees  will  not  be  al- 
lowed. Barnett  v.  Tedescki,  45  So.  904, 
154  Ala.  474. 

§  65. Under  Special  Stotutory  Provi- 
sions. 

A  proceeding  by  scire  facias,  on  a  for- 
feited recognizance,  is  a  suit  within  Aiken's 
Dig.,  p.  189,  providing  that  an  attorney 
shall  be  entitled  to  a  fee  of  $6  for  pros- 
ecuting or  defending  a  suit  in  the  superior 
court,  so  as  to  entitle  such  fee  to  be  taxed 
in  the  bill  of  costs.  Smith  v.  State,  7 
Port.  492. 

Under  Act  1812,  allowing  to  attorneys 
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prosecuting  or  defending  a  suit  in  chancery 
the  sum  of  $15,  which,  by  Act  1815,  is 
to  be  recovered  by  the  party  prevailing, 
but  one  tax  fee  can  be  allowed  in  a  single 
suit,  however  numerous  the  parties  or  dis- 
tinct their  interests.  Lee  v,  Smyley,  16 
Ala.  773. 

Code  1907,  §  3010,  provides  that,  where 
the  administration  of  a  trust  is  involved, 
the  court  may  tax  as  costs  a  reasonable 
attorney's  fee,  to  be  paid  to  the  attorney 
representing  the  trust  or  common  prop- 
erty. A  widow,  claiming  an  interest  in 
the  estate  of  her  deceased  husband,  after 
a  son  had  been  appointed  administrator 
and  had  filed  his  inventory  and  an  ap- 
praisement of  the  estate,  brought  a  bill 
to  set  aside  a  conveyance  by  her  to  the 
defendant  and  her  other  children  on  the 
ground  that  it  had  been  procured  by 
fraudulent  misrepresentations.  Held,  that 
the  statute  was  not  intended  to  authorize 
cestuis  que  trustent  or  parties  claiming  to 
be  such  to  employ,  at  the  expense  of  the 
trust,  attorneys  for  the  litigation  among 
themselves  of  adversary  claims  as  to  their 
respective  interests  therein;  and  hence 
the  court  was  not  authorized  to  award 
such  fee  to  the  complainant's  attorney. 
Wilks  V,  Wilks  (Ala.),  57  So.  776. 

§  66.  Witnesses'  Fees. 


§  67. 


In  General. 


§  67  (1)  In  General. 

When  a  party,  whether  ignorantly  or 
oppressively,  summons  witnesses  in  a 
cause  which  is  not  at  issue,  or  is  not  for 
trial  at  the  term  to  which  the  subpoena  is 
returnable,  he  will  be  taxed  with  the  costs 
of  their  attendance;  and  the  advice  of 
counsel  can  not  protect  him.  Porter  v. 
Williams,  22  Ala.  525. 

Witnesses  are  entitled  to  one  compensa- 
tion though  subpoenaed  by  both  par- 
ties; and,  if  two  compensations  are 
taxed  in  the  bill  of  costs,  a  retaxation  will 
be  allowed.  Renfro  v.  Kelly,  10  Ala.  338. 

§  67  (2)  Witnesses  Subpoenaed,  but  Not 
Examined. 

The  statute  of  1807,  on  the  subject  of 
taxing,  in  the  bill  of  costs,  the  attendance 
of  witnesses,  in  trials,  did  not  exclude 
witnesses  summoned,  but  not  examined. 
Smith  V.  Donelson,  3  Stew,  ft  P.  393. 


The  taxation  in  the  bill  of  costs  of  the 
fees  of  witnesses  summoned  by  the  suc- 
cessful party  and  not  examined  is  prima 
facie  excessive.  Terry  v,  Montgomery,  52 
So.  314,  166  Ala.  130;  Forcheimer  &  Co. 
V,  Kaver,  79  Ala.  285. 

The  fees  of  witnesses  summoned  by  the 
successful  party,  but  not  examined  by 
him,  can  not  be  taxed  as  a  part  of  the 
cost  in  his  favor,  unless  he  shows  to  the 
court,  by  affidavit  or  otherwise,  that  there 
was  a  real  or  apprehended  necessity  for 
them;  and  when  improperly  included,  the 
unsuccessful  party  may  have  the  costs  re- 
taxed  under  the  statute  (Code,  §  3146), 
which  is  but  a  substantial  affirmation  of 
the  preexisting  rule.  Forcheimer  &  Co.  v. 
Kaver,  79  Ala.  285. 

But  in  Coker  v,  Patty,  51  Ala.  511,  it 
was  held  that  the'  fees  of  witnesses  who 
attend  in  obedience  to  a  subpoena,  al- 
though they  may  not  be  examined,  are 
properly  taxed  in  the  bill  of  costs,  and 
must  be  paid  by  the  unsuccessful  party, 
unless  it  is  shown  that  they  were  sum- 
moned unnecessarily  or  oppressively  by 
the  opposite  party. 

The  successful  party  may  have  taxed 
against  his  adversary  the  costs  of  wit- 
nesses summoned  by  him  but  not  sworn, 
on  showing,  by  affidavit  or  otherwise,  that 
the  purpose  is  not  to  oppress  his  adver- 
sary, but  because  they  may  become 
material  in  consequence  of  the  anticipated 
disclosure  of  certain  facts.  Briley  v, 
Hodges,  3  Port.  335,  338;  Forcheimer  & 
Co.  V.  Kaver,  79  Ala.  285,  286. 

When  a  party  summons  witnesses  to 
sustain  his  character,  after  he  has  been 
rotified  by  the  counsel  for  the  opposite 
party  that  no  attempt  will  be  made  to  im- 
peach it,  and  such  witnesses  are  not  ex- 
amined on  the  trial,  the  party  by  whom 
they  were  summoned  will  be  taxed  with 
the  costs  of  their  attendance,  although  he 
acted  under  the  advice  of  counsel.  Porter 
V.  Williams,  22  Ala.  525. 

§  67  (3)  Time  for  Which  Attendance  May 
Be  Taxed. 

The  certificate  which  the  statute  re- 
quires a  clerk  to  give  to  a  witness  of  the 
length  of  the  time  he  has  attended  under 
a  subpoena  is  prima  facie  evidence  of  what 
appears  on  its  face;  but  it  is  competent 
for  the  party  interested,  either  upon  a  mo- 


Digitized  by 


Google 


67  (3)-73 


Costs 


655 


tion  to  relax  costs,  or  when  sued  on  the 
certificate,  to  show  that  the  witness  did 
not  attend  as  many  days  as  it  indicates. 
Marsh  v.  Branch  Bank  at  Mobile,  10 
Ala.  57. 
§  67  (4)  Number  of  Witnesses  Taxable. 

Act  1807,  declaring  that  in  any  bill  of 
costs  there  shall  not  be  allowed  the 
charges  of  attendance  of  more  than  two 
witnesses  to  any  one  fact,  applies  to  every 
material  fact  arising  on  the  trial,  whether 
directly,  collaterally,  or  incidentally. 
Smith  V.  Donelson,  3  Stew.  &  P.  393. 

The  statute,  must  be  understood  to  mean 
such  facts  as  are  material,  and  which  may 
necessarily  arise  in  the  progress  of  a  cause, 
either  incidentally,  collaterally,  or  directly 
upon  the  issue.  Randolph  v.  Perry,  2 
Port.  376. 

But  under  this  statute  the  attendance  of 
two  witnesses  to  every  material  fact  may 
be  taxed,  whether  they  are  examined  or 
not.  Smith  v,  Donelson,  3  Stew.  &  P. 
393. 

Where  a  set-off  is  pleaded  and  con- 
troverted, and  the  witness  by  whom  it  is 
established  is  sought  to  be  impeached,  the 
defendant  is  entitled  to  recover  (Code,  § 
2378)  the  costs  of  all  the  witnesses,  with- 
out regard  to  their  number,  who  were 
summoned  for  the  purpose  of  impeach- 
ing or  sustaining  said  witness,  and  ex- 
amined on  the  trial.  Fuller  v.  Hunter, 
84  Ala.  56. 

§  68. Mileage. 

Though  subpoenas  for  witnesses  living 
more  than  one  hundred  miles  from  the 
place  of  trial  issue  without  affidavit  that 
their  attendance  is  necessary  and  that  their 
depositions  would  not  suffice,  in  contraven- 
tion of  Code  1907,  §  4021,  their  mileage 
is  taxable  as  costs.  Elliott  v,  Howison, 
48  So.  508,  158  Ala.  71;  Alabama  Mid.  R. 
Co.  V.  Rushing,  103  Ala.  542,  15  So.  853. 

VI.  TAXATION. 
§  69.  Time  for  Application. 

A  motion  for  the  taxation  of  costs  must 
be  submitted  during  the  term  at  which 
the  particular  judgment  on  which  the 
costs  are  sought  to  be  taxed  is  rendered. 
Smith  V,  Donelson,  3  Stew.  &  P.  393. 

§  70.  Notice. 
Under  Laws  1812,  p.  351,  §§  10,  11,  al- 


lowing a  sheriff  half  commissions,  on  exe* 
cution  levy,  the  sale  being  stayed,  to  be 
"taxed  and  allowed  in  the  bill  of  costs, 
in  all  suits  where  the  services  shall  have 
been  rendered,"  the  clerk  may,  on  the 
sheriff's  sworn  return  of  the  execution, 
tax  such  commissions  in  the  bill  of  costs, 
and  issue  execution  therefor,  without  mo- 
tion to  the  court  or  notice  to  defendant. 
Barron  v.  Tart,  18  Ala.-  668,  overruling 
Oswitchee  Co.  v,  Hope,  5  Ala.  629.  See 
the  title  SHERIFFS  AND  CONSTA- 
BLES. 

§  71.  Remedies  for  Erroneous  Taxation. 
§  72. In  GeneraL 

The  supreme  court  will  entertain  a 
writ  of  error  to  reverse  a  judgment  for 
costs  only,  involving  a  question  as  to  the 
construction  of  the  statute  granting  such 
costs.  Smith  v.  Donelson,  3  Stew.  &  P. 
393. 

Costs  taxed  in  accordance  with  a  judg- 
ment can  not  be  retaxed  unless  the  judg- 
ment is  reversed  or  amended.  Ivey  v. 
Gilder,  24  So.  715,  119  Ala.  495. 

Where  the  successful  party  is  improp- 
erly, charged  with  the  costs,  though  he 
objected  to  such  a  judgment,  the  error  is 
not  a  mere  clerical  misprision,  amendable 
on  motion  in  the  court  rendering  the 
judgment,  or  in  the  supreme  court,  at  the 
costs  of  plaintiff  in  error,  but  is  a  ground 
for  the  reversal  of  the  judgment.  Beason 
V,  Riddle,  11  Ala.  743. 

§ .  73.  Motion  for  Retaxation— Re- 
taxation  by  Court  on  Motion  or  Ap- 
peaL 

Nature  of  Motion  to  Retax. — A  motion, 
to   retax  the    costs  of  a  suit   is  a  motion 
merely  to  correct  a  ministerial  act  of  the 
clerk    or  officer    whose  duty    it  is  to  tax 
the  costs.    Noland  v.  Lock,  16  Ala.  52. 

A  motion  to  retax  costs  may  be  sub- 
mitted and  entertained  at  a  term  subse- 
quent to  that  at  which  the  judgment  was 
rendered.     Briley  v.  Hodges,  3  Port.  335. 

What  Inquiry  Motion  to  Retax  Opens. 
— The  clerk,  in  taxing  costs,  must  pursue 
the  judgment.  A  motion  to  retax  .  them 
does  not  open  inquiry  into  the  merits  of 
the  judgment.  Tecumseh  Iron  Co.  v. 
Mangum,  67  Ala.  246. 

Relief  Can  Not  Be  Had  on  Grounds 
Not    Specified   in    Motion.— Under    Code 
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1907,  §  3684,  providing  that,  if  taxation 
of  costs  be  excessive,  motion  for  retax- 
ation,  setting  forth  the  particulars,  may 
be  made,  the  motion  having  alleged  that 
the  allowance  of  mileage  to  certain  wit- 
nesses was  erroneous  for  a  certain  rea- 
son, relief  from  such  allowance  can  not 
be  had  on  the  ground  that  it  was  errone- 
ous for  other  reasons.  Elliott  v.  Howi- 
son,  48  So.  508,  158  Ala.  71. 

Petition  to  Retax  Insufficient. — A  peti- 
tion to  retax  costs  for  making  a  tran- 
script, because  in  taxing  costs  a  charge 
for  each  figure  appearing  in  the  tran- 
script was  made,  instead  of  a  charge  for 
each  amount  or  number  expressed  in  fig- 
ures, as  required  by  Code  1896,  §  1369,  is 
insufficient,  for  failing  to  allege  that  the 
costs  accrued  after  the  adoption  of  that 
section,  it  not  being  retroactive.  Russell 
V.  Puryear,  36  So.  722,  139  Ala.  568. 

Under  Acts  1911,  p.  90,  which  requires 
motion  to  retax  costs  to  set  forth  the 
particulars  of  clerk's  error,  motion  to 
totally  disallow  mileage  to  a  witness 
who  attended  from  another  state,  on  the 
ground  that  it  was  wholly  unauthorized 
and  illegal,  is  insufficient.  Friddle  v, 
Braun    (Ala.),  61   So.   57. 

What  Must  Appear  to  Warrant  Relief. 
—Under  Code  1896,  §  1344,  providing  that, 
if  the  taxation  of  costs  be  excessive,  the 
party  aggrieved  may  move  for  a  retax- 
ation,  setting  forth  the  particulars  in 
which  the  clerk  has  erred,  before  relief 
can  be  had,  it  should  appear  that  the 
costs  complained  of*  had  been  taxdd 
against  the  movant.  James  r.  Vickers, 
40   So.   657,   148   Ala.   528. 

To  entitle  a  party  to  relief  under  Code 
1896,  §  1344,  it  is  not  enough  that  a  judg- 
ment was  rendered  for  costs,  but  it  must 
further  appear  that  the  costs  complained 
of  had  been  improperly  taxed.  James  v, 
Vickers,  40  So.  657,  148  Ala.  528. 

An  error  of  the  clerk  in  taxing  the 
costs  is  no  ground  for  quashing  an  exe- 
cution, but  only  for  a  relaxation  of  costs. 
Spann  v.  Cole,   13  Ala.  473. 

The  fact  of  a  discrepancy  between  the 
bill  of  costs  issued  with  the  first  execu- 
tion and  that  issued  with  a  second  is  not 
ground  for  a  retaxation  of  the  costs,  as 
the  clerk  may  correct  errors  in  such  bills. 
McDonald  v.  Cox,  104  Ala.  379,  16  So. 
113. 


Costs^  in  a  chancery  suit,  may  be  re- 
vised, on  error,  when  a  substantial  ground 
is  shown  by  the  record.  Garner  v,  Pre- 
witt,  32  Ala.  13. 

The  court,  on  retaxing  the  fees  of  wit- 
nessesy  may  act  without  proof  on  its 
knowledge  whether  the  witnesses  were 
sworn  or  not.  Terry  v.  Montgomery, 
52   So.   314,   166  Ala.   130. 

Presumption  That  Taxation  Is  Correct. 
— On  an  appeal  from  the  overruling  of  a 
motion  for  retaxation  of  costs,  appellant 
must  bring  affirmative  evidence  of  error 
in  the  taxation,  or  the  presumption  of 
correctness  will  prevail.  Beadle  v.  David- 
son, 75  Ala.  494. 

When  Denial  of  Motion  to  Retax  Will 
Not  Be  Disturbed. — Where  there  is  no 
evidence  in  the  record  that  the  allega- 
tions on  the  motion  are  true,  and  it  does 
not  appear  that  any  evidence  in  proof 
thereof  was  introduced,  the  denial  of  a 
motion  to  retax  costs  will  not  be  dis- 
turbed. Torrcy  v.  Bishop,  104  Ala.  548, 
16  So.  422. 

The  ruling  of  a  trial  court  on  a  mo- 
tion to  retax  the  costs  is  not  subject  to 
review  on  appeal,  unless  properly  pre- 
sented by  bill  of  exceptions;  and,  if  the 
bill  of  exceptions  fails  to  show  an  ex- 
ception was  reserved  to  the  action  of 
the  court  in  overruling  the  motion 
such  question  will  not  be  considered  on 
appeal.  Stallworth  z\  State.  129  Ala. 
118,  30  So.  31.  See  the  title  APPE.AL 
AND  ERROR. 

Though  the  denial  of  a  motion  to  re- 
tax costs  after  rendition  of  judgment  was 
error,  the  judgment  will  not  be  reversed, 
since  the  error  involves  no  ruling  on 
the  trial.  Mobile  Transp.  Co.  v.  Mobile, 
128  Ala.  335,  30  So.  645.  See  the  title 
APPEAL  AND  ERROR. 

VII.  ON  APPEAL  OR  ERROR,  AND 

ON    NEW    TRIAL    OR    MOTION 

THEREFOR. 

§  74.  Nature  and  Grounds  of  Right. 

Though  it  is  not  competent  to  revise, 
on  error,  a  question  of  law  reserved  by 
bill  of  exceptions,  on  a  trial  of  an  issue 
out  of  chancery,  yet,  as  the  question  is 
a  novel  one,  it  may  be  regarded  as  suffi- 
ciently substantial  to  authorize  the  ap- 
pellate   court  to    look  into  and    vary  the 
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decree  as  to  costs,  if  incorrect.  Alexan- 
der V.  Alexander,  5  Ala.  517. 

§  75.  Power  of  Appellate  Court  to  Award 
Costs. 

'  Where  the  certificate  of  the  clerk,  ap- 
pended to  the  transcript,  prima  facie 
gives  the  appellate  court  jurisdiction  of 
the  case,  costs  are  allowable,  although 
the  case  is  finally  stricken  from  the 
docket  for  want  of  jurisdiction.  Carey 
V.   McDougald,  27  Ala.  616. 

§  76.  Discretion  of  Appellate  Court 

In  chancery  cases  the  appellate  court 
has  discretion  as  to  the  award  of  costs. 
Saltmarsh  v.  Smith,  32  Ala.  404. 

§   77.   Review  of  Decisions  of  Justices  of 
the  Peace. 

"It  is  enacted  by  a  statute  of  this  state, 
that  whenever  the  defendant  shall  appeal 
from  the  judgment  of  a  justice  of  the 
peace,  and  the  appellate  court  shall  ren- 
der judgment  in  favor  of  the  plaintiff,  for 
a  less  sum  than  that  recovered  before 
such  justice,  it  may  enter  judgment  for 
the  costs  of  the  appeal,  either  against 
the  plaintiff  or  defendant,  according  to 
the  justice  of  the  case;  but  where  the 
plaintiff,  or  successful  party,  shall  ap- 
peal, and  shall  not  recover  more  than 
was  adjudged  by  the  justice,  in  that  case 
he  shall  pay  all  costs.  Clay's  Dig.  315, 
§  16.  This  enactment  is  explicit,  and 
authorizes  the  appellate  court  to  render 
a  judgment  against  either  party  for  costs, 
as  justice  may  require,  where  the  de- 
fendant is  the  appellant,  and  the  amount 
of  the  plaintiff's  recovery  before  the  jus- 
tice is  diminished,  though  not  entirely  de- 
feated. And  this  statute  applies  as  well 
where  a  judgment  is  rendered  on  ver- 
dict, as  without  the  intervention  of  a 
jury.  Here  the  judgment  of  the  justice 
was  for  more  than  thirty-five  dollars, 
while  the  judgment  of  the  county  court 
is  for  some  fifteen  dollars  less.  The  case 
is  one  in  which  the  court  might  exercise 
its  discretion  as  to  the  costs,  and  we  can 
not  revise  its  judgment  in  this  particu- 
lar." Dill  V.  Phillips,  13  Ala.  350,  352. 
Sec  post,  "Prevailing  or  Successful 
Party,"  §  79. 

When  plaintiff  brings  debt,  under  the 
statute,  before  a  justice  of  peace,  to  re- 
cover the  value  of  trees  cut  and  removed 

3  Ala  Dig— 42 


from  his  premises  by  defendants,  and, 
the  case  being  removed  by  appeal  into 
the  circuit  court,  he  there  recovers  judg- 
ment for  a  less  sum  than  before  the  jus- 
tices, the  court  may  enter  judgment  for 
the  costs  of  the  appeal  against  either 
party,  according  to  the  justice  of  the 
case.  Clay's  Dig.,  p.  315,  §  19;  Clay's 
Dig.,  p.  581,  §  2.  Hornsby  v.  Crossland, 
22  Ala.  625. 

Where,  in  detinue  before  a  justice  to 
recover  property  levied  on  under  an  in- 
valid execution  against  the  constable  and 
the  creditor  who  purchased  at  the  sale, 
judgment  was  rendered  for  the  latter  and 
for  his  part  of  the  costs,  the  costs  sub- 
sequently accruing  on  appeal  were  prop- 
erly, taxed  against  the  constable.  Pruitt 
V.   Gunn,  44   So.   569,   151  Ala.   651. 

§   78.   Review  of  Decisions  of  Intermedi- 
ate Courts. 

Where  the  circuit  court  reversed  a  jus- 
tice's judgment,  and  the  supreme  court 
reversed  the  latter  judgment,  and  affirmed 
that  of  the  justice,  and  certified  the  same 
to  the  cii*cuit  court  in  order  that  a  new 
procedendo  should  be  by  that  court 
awarded  to  the  justice,  costs  were  al- 
lowed to  plaintiff  in  error.  Payne  v. 
Martin,  1  Stew.  407. 

§  79.  Prevailing  or  Successful  Party. 

A  suit  instituted  before  a  justice  of  the 
peace,  and  removed  by  appeal  to  the  cir- 
cuit or  county  court,  is  to  be  regarded  as 
a  case  at  law,  and  the  unsuccessful  party 
must  be  charged  with  all  costs  by  the 
appellate  court,  unless  the  case  shall 
come  within  Act  1824,  which  provides 
that  where  defendant  appeals,  and  plain- 
tiff recovers  less  than  the  judgment  of 
the  justice,  the  appellate  court  may,  in 
its  discretion,  give  judgment  against 
either  party  for  the  costs;  or,  where  a 
successful  plaintiff  appeals,  and  recovers 
no  more  than  was  adjudged  to  -him  by 
the  justice,  -he  shall  pay  all  costs.  Bea- 
son  V,  Riddle,  11  Ala.  743.  See  ante, 
"Review  of  Decisions  of  Justices  of  the 
Peace,"  §  77. 

Courts  of  equity  may,  in  proper  cases, 
tax  costs  of  the  appeal  or  any  portion 
thereof,  upon  the  parties  successful  in 
the  appeal.  Louisville  &  N.  R.  Co.  v. 
Perkins,  1  Ala.  App.  376,  56  So.  105. 
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§  80.  DismissaL 

If  a  cause  be  stricken  from  the  docket 
of  the  supreme  court  for  want  of  juris- 
diction, no  costs  are  recoverable.  Ma- 
zange  v,   Slocum,  23   Ala.  668. 

Where  a  motion  to  dismiss  in  the  su- 
preme court,  on  the  ground  that  appel- 
lant obtained  satisfaction  of  his  judg- 
ment on  execution  before  suing  out  a 
writ  of  error,  is  made  by  appellee  after 
the  judgment  is  reversed,  he  will  be  taxed 
with  the  costs  in  the  supreme  court. 
Bradford  v.  Bush,  10  Ala.  274. 

§  81.  Affirmance. 

Where  plaintiff  filed  only  a  consent  as- 
signment of  errors  on  defendant's  ap- 
peal, as  authorized  by  supreme  court 
rule  3,  and  did  not  take  a  separate  ap- 
peal, plaintiff  was  entitled  to  costs  on 
the  affirmance  of  the  judgment.  Western 
Union  Telegraph  Co.  v,  Crowley,  48  So. 
381,   158   Ala.   583. 

Where  the  judgment,  in  a  suit  by  a 
wife  for  removal  of  her  husband  from 
the  office  of  trustee  of  her  separate  es- 
tate and  for  an  injunction,  allowing  the 
removal,  but  denying  the  injunction,  was 
affirmed  in  part  only,  costs  on  appeal 
should  be  divided  between  the  parties. 
Rainey  v.  Rainey,  35  Ala.  282. 

§  82.  Modification. 

Where  the  chancellor's  decree  dismiss- 
ing a  wife's  bill  for  a  divorce,  without 
prejudice,  but  decreeing  to  her  the  cus- 
tody of  her  child,  is  modified  on  error 
at  the  instance  of  the  husband,  so  far  as 
to  dismiss  the  bill  generally,  the  costs 
of  the  appeal  were  adjudged  against  the 
wife,  and  the  costs  of  the  court  below 
against  the  husband.  Cornelius  v,  Cor- 
nelius, 31  Ala.  479. 

§  83.  Amendment. 

On  appeal,  an  amendment  correcting 
the  name  of  the  party  against  whom  the 
decree  below  was  rendered  is  made  at 
the  cost  of  plaintiff  in  error.  McBroom 
V,  McBroom,  19  Ala.  173. 

§  84.  Reversal 

§  85. In  GeneraL 

Code,  §  3946,  which  provides  that  no 
cause  must  be  reversed  for  miscalcula- 
tion of  interest  or  other  clerical  mistake 
in  entering  judgment,  except  at  the  cost 


of  appellant,  does  not  apply  to  an  er- 
roneous decree  of  the  chancellor  by 
which  he  directed  that  the  costs  of  a 
former  suit  be  paid  out  of  the  proceeds 
of  the  sale  of  land,  without  directing  the 
amount  to  be  deducted  from  the  sum 
ascertained  to  be  due  complainant.  The 
practical  operation  of  the  decree  being 
to  make  defendants  pay  the  costs,  the 
direction,  therefore,  can  not  be  regarded 
as  a  clerical  mistake.  Brown  v.  Brown, 
81  Ala.  508,  2  So.  95. 

Where  the  supreme  court  had  reversed 
a  decree  in  chancery  for  plaintiffs,  direct- 
ing them  to  pay  all  costs,  and  an  exe- 
cution against  them  was  returned  "No 
property,"  the  chancery  court  had  juris- 
diction, under  the  direct  provisions  of 
rule  111  (Code,  p.  1227),  to  order  that 
defendants  be  taxed  with  costs  incurred 
at  their  instance.  Wooten  v.  Hecker,  33 
So.  821,  136  Ala.  230. 

§   86.  As   to  Part   of  Judgment   or 

Order. 

If  the  decree  below  be  reversed  in  part 
on  appeal,  the  appellee  must  generally 
pay  costs.  Cowles  v.  Morgan,  34  Ala. 
535. 

In  chancery  cases,  the  appellate  court 
having  discretion  as  to  costs,  it  was 
proper  to  award  costs  against  an  ap- 
pellant, though  reversing  t}ie  judgment 
he  excepted  to,  the  main  points  being 
decided  against  him.  Saltmarsh  v.  Smith, 
32  Ala.  404. 

§   87.   Acts   or   Omissions  of  Parties  Af- 
fecting Right. 
§  87  (1)  In  General 

If  a  defect  in  plaintiff's  complaint  pre- 
vents rendition  of  a  final  decree  in  his 
favor,  and  the  cause  is  remanded  for  that 
reason,  he  will  be  charged  with  the  costs 
of  his  appeal.  Cruikshank  v,  Luttrell,  67 
Ala.  318. 

All  the  costs  of  the  appeal  and  the 
case  will  be  adjudged  against  complain- 
ant where  the  bill  was  originally  to  have 
lands  subjected  to  a  mortgage  in  a  cer- 
tain order,  to  which  he  was  not  entitled, 
though  afterwards  he  amended  the  bill 
to  ask  for  reformation  of  a  deed,  and 
though  entitled  thereto,  and  this  as  well 
as  the  other  relief  was  denied  him;  de- 
fendant not  having  been  requested  to 
make    the   reformation,    it    not    appearing 
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that  he  would  not  have  voluntarily 
made  it  had  request  been  made  to  him, 
and  such  matter  not  having  been  really 
litigated  in  the  case.  Grayson  v,  Haislip, 
41  So.  951,  148  Ala.  678. 

§  87  (2)  Failure  to  Raise  Question  in 
Lower  Court 

Plaintiff  in  error  will  not  be  decreed 
full  costs  in  the  appellate  court,  when 
the  error  for  which  the  decree  of  the 
court  below  is  reversed  might  have  been 
remedied  if  the  objection  had  been  raised 
in  the  primary  court.  Frowner  z/.  John- 
son, 20  Ala.  477. 

Where  objection  is  not  taken  in  the 
court  below  to  the  uncertainty  of  the 
bill,  the  appellate  court,  on  reversing  the 
decree,  will  direct  each  party  to  pay  his 
own  costs.  Hartwell  v.  Blocker,  6  Ala. 
581. 

Where,  on  a  bill  in  equity,  appellant 
is  at  fault  in  not  objecting  to  the  bill 
in  the  court  below  for  want  of  necessary 
parties,  the  supreme  court,  on  reversal 
for  defect  of  parties,  will  tax  the  success- 
ful party  with  half  the  costs.  Prout  v, 
Hoge,  57  Ala.  28. 

A  decree  for  costs  against  a  defendant, 
as  to  whom  the  bill  had  been  dismissed, 
being  a  mere  clerical  error,  and  amend- 
able on  motion  in  the  court  below,  will 
be  corrected  in  the  supreme  court  at  the 
costs  of  such  defendant  as  appellant. 
Wood  V,  Steele,  65  Ala.  436. 

§  88.  Persons  Liable. 

When  an  execution  for  costs  from  the 
supreme  court,  against  the  appellee,  has 
been  returned  "No  property  found" 
(Rev.  Code,  §  3531),  the  clerk  may  is- 
sue execution  in  his  own  name  against 
the  appellant  for  the  costs  actually 
created  by  him,  although  he  was  the  de- 
fendant in  the  court  below.  Westcott 
z/.  Booth,  49  Ala.  182. 

§  89.  Apportionment  of  Costs  on  Appeal 
or  Error. 

See  ante,  "Failure  to  Raise  Question 
in  Lower  Court,"  §  87  (2). 

Costs  of  appeal  involving  construction 
of  a  complicated  will  should  be  divided 
equally  between  the  appellants  and  the 
appellees.  Maybury  v,  Grady,  67  Ala. 
147. 

Where   a   decree   in   chancery,   dismiss- 


ing a  bill  as  to  both  defendants,  was  re- 
versed on  error,  and  complainants  held 
to  be  entitled  to  relief  against  one  de- 
fendant, the  costs  of  the  appellate  court 
were  apportioned;  one  half  being  taxed 
against  complainants,  and  the  other  half 
against  the  unsuccessful  defendant. 
Tyus  V,  De  Jarnette,  26  Ala.  280. 

§  90.  Security  for  Costs. 

Jurisdiction  of  Supreme  Court — Un- 
der Act  1807,  directing  that  suits  by 
nonresidents  shall  be  dismissed  if  secu- 
rity be  not  given  within  sixty  days  after 
notice,  the  supreme  court  could  not  com- 
pel a  nonresident  to  give  security  for 
costs  in  that  court,  it  being  the  exercise 
of  original  jurisdiction  not  within  its 
powers.     Harris  v,  Clapp,   Minor  328. 

Statutory  Requirements  Not  Complied 
with. — On  an  appeal  which  is  prosecuted 
by  all  the  respondents  from  a  decree 
granting  the  relief  prayed  for  by  the 
complainants  in  a  chancery  suit,  where 
the  appeal  bond  or  security  for  costs  is 
signed  only  by  the  parties  to  the  suit  in 
the  court  below,  and  there  is  no  other 
security  for  costs,  there  is  not  given  that 
security  for  costs  of  such  appeal  as  is 
required  by  the  statute  (Code,  §  439), 
and  such  appeal  will  be  dismissed  on  mo- 
tion properly  made.  Griswold  f.  Thorn- 
ton,  129  Ala.  454,  30  So.  717. 

Where  a  case  has  been  brought  up  on 
appeal  from  a  justice  to  the  circuit  court, 
security  for  costs  may  be  required  in 
that  court  the  same  as  in  any  other  suit 
there  pending.  Thompson  v.  Miller,  2 
Stew.  470. 

A  habeas  corpus  proceeding  to  recover 
the  custody  of  an  infant  child  being  civil 
in  its  nature,  a  party  appealing  from  the 
judgment  therein  is  within  Code  1896,  § 
439,  requiring  security  for  costs  on  ap- 
peal. Stewart  v,  Paul,  37  So.  691,  141 
Ala.  516. 

Appeal  from  dismissal  of  suit  to  en- 
force a  judgment  on  a  forfeited  recogni- 
zance is  within  Code,  §  439,  requiring  se- 
curity for  costs  before  appeal;  the 
county,  the  beneficial  plaintiff,  being  lia- 
ble for  costs.  State  v.  Earnest,  123  Ala. 
631,  26  So.  948.  See  the  title  COUN- 
TIES. 

An  application  for  a  rehearing  after 
final  judgment  (Code,  §  2408),  by  a  non- 
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resident  defendant,  is  "a  new  action" 
within  the  statute  (Code,  §  2396),  re- 
quiring security  for  costs,  and  the  giving 
of  a  supersedeas  bond  does  not  dispense 
with  the  necessity  for  such  security. 
Garrett   v.   Terry,   33    Ala.    514. 

Where  two  of  the  respondents  to  a  bill 
in  equity  are  minors,  and  are  represented 
in  the  litigation  by  a  guardian  ad  litem, 
and  from  a  decree  granting  the  relief 
prayed  for  by  the  complainant,  an  appeal 
is  sued  out  in  the  name  of  all  of  the  re- 
spondents, such  guardian  ad  litem  is  a 
party  to  the  suit  as  to  such  appeal,  and 
is  liable  for  the  costs  of  the  appeal,  just 
as  the  other  parties  appealing,  and  can 
not  become  a  surety  for  the  costs  of  the 
appeal,  within  the  meaning  of  the  statute 
(Code,  §  439).  Griswold  v.  Thornton, 
129  Ala.  454,  30  So.  717.  See  the  title 
GUARDIAN   AND  WARD. 

By  Whom  Security  Must  Be  Approved. 
— Code  1896,  §  431,  provides  that  appeals 
may  be  taken  to  the  supreme  court  from 
the  judgment  of  judges  of  the  circuit 
and  city  courts  on  applications  for  writs 
of  certiorari,  on  plaintiff  or  defendant 
giving  security  for  the  costs  of  appeal, 
approved  by  the  trial  judge.  Section 
2827  provides  that  from  the  final  judg- 
ment of  any  circuit  court,  or  other  court 
exercising  the  jurisdiction  thereof,  in  any 
such  proceeding  (certiorari),  an  appeal 
shall  lie  to  the  supreme  court  as  in  other 
cases.  Held  that,  w-hen  the  appeal  is 
from  the  judgment  of  the  judge  awarding 
or  denying  the  rule  nisi,  the  appeal  must 
be  under  §  431,  and  the  security  for  costs 
must  be  approved  by  tfhe  judge;  but, 
when  appeal  is  from  final  judgment  of 
the  court,  it  is  governed  by  §  2827,  and 
the  security  must  be  approved  by  the 
clerk  of  the  court.  Mayfield  v.  Court  of 
County  Comm'rs,  148  Ala.  548,  41  So. 
932. 

Security  Need  Not  Bind  Appellants. — 
Where,  on  appeal,  no  supersedeas  is 
asked  for,  but  security  for  costs  merely 
is  given,  it  need  not  bind  the  appellants; 
but  it  is  enough  fhat  the  surety  acknowl- 
edges himself  as  such  for  the  costs  of 
appeal  in  the  case.  Mayfield  v.  Court  of 
County  ComVs  of  Tuscaloosa  County,  41 
So.  932,  148  Ala.  548. 

An  acknowledgment  of  liability  as 
surety  for  the  costs  of  the  appeal,  which 


misdescribes  the  names  of  the  parties  to 
the  judgment  or  decree  appealed  from, 
is  insufficient.  England  v.  McLaughlin, 
35  Ala.  590. 

§  91.  Expenses   of   Record,  Abstract,  or 
Transcript  on  Appeal  or  Error. 

§  92. In  GeneraL 

The  costs  of  the  transcript  of  the  rec- 
ord, charged  in  the  inferior  court,  should 
be  taxed  in  the  court  of  errors  as  a  part 
of  the  costs  of  the  suit.  Hornisby  v, 
Crossland,  22  Ala.  625. 

§   98.   Unnecessary    Matter   or   Ex- 
penditure. 

§  93  (1)  In  General. 

In  taxing  the  costs  of  an  appeal,  no 
allowance  will  be  made  for  papers  un- 
necessarily copied  into  the  transcript. 
Smith  V.  Smith,  30  Ala.  642. 

§  93  (2)  What  Particular  Matters  AreUn- 
necessary. 

Costs  of  transcribing  immaterial  docu- 
ments inserted  by  defendant  in  the  answer 
will  be  taxed  against  him.  Halsey  v. 
Murray,  112  Ala.  185,  20  So.  575. 

Costs  of  transcribing  portions  of  the 
record  in  which  defendent  unnecessarily 
duplicated  documents  set  out  in  the  com- 
plaint, will  be  taxed  against  him.  Hal- 
sey V.  Murray,  112  Ala.  185,  20  So.  575. 

On  a  second  appeal  in  a  chancery  cause, 
the  opinion  on  the  former  appeal,  certi- 
fied to  the  lower  court  for  its  guidance, 
should  not  be  included  in  the  transcript, 
and  costs  will  not  be  allowed  for  it.  Leh- 
man V.  Dozier,  78  Ala.  235;  Lake  v.  Secu- 
rity Loan  Ass'n,  72  Ala.  207;  Life  Ass*n 
r.  Neville,  72  Ala.  517. 

§  93  (3)  Necessity  of  Abbreviating. 

Under  supreme  court  rule  33  (Code,  p. 
1201),  providing  that  bills  of  exceptions 
in  jury  trials  shall  not  contain  a  state- 
ment of  the  testimony  in  extenso  except 
in  certain  cases,  and  in  no  case  shall  con- 
tain that  which  is  a  mere  repetition  of 
what  has  already  been  stated,  the  costs  of 
a  bill  of  exceptions  setting  forth  the  testi- 
mony in  extenso,  and  containing  numer- 
ous repetitions  and  much  immaterial 
matter,  will  be  imposed  on  appellant. 
Gaynor  r.  Louisville  &  N.  R.  Co.,  33  So. 
808,  136  Ala.  244. 

For  making  the  bill  of  exceptions  un- 
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duly  prolix,  in  violation  of  rule  30,  a  suc- 
cessful appellant  will  be  taxed  with  a 
proportional  part  of  the  costs.  Bessemer 
Coal,  Iron  &  Land  Co.  v,  Doak,  44  So. 
627,  152  Ala.  166;  S.  C,  44  So.  631,  151  Ala. 
670. 

Under  circuit  and  inferior  court  practice 
rule  32  (Code  1907,  vol.  2,  p.  1526),  pro- 
hibiting the  inclusion  of  unnecessary 
matter  in  the  bill  of  exceptions,  and  pro- 
viding that  a  violation  shall  subject  the 
offending  party  to  a  penalty,  with  power 
in  the  court  to  disallow  the  bill  of  ex- 
ceptions, a  court  on  appeal  held  entitled 
to  tax  with  costs  for  a  violation  of  the 
rule.  Long  v,  Seigel  (Ala.),  58  So.  380; 
Grasselli  Chemical  Co.  v.  Davis,  166  Ala. 
471,  52  So.  35. 

Under  Code  1907,  §  2848,  which  re- 
quires that  the  register  must,  on  the  ap- 
plication of  the  appellant  or  his  attorney, 
make  and  deliver  to  him  in  time  to  be  re- 
turned to  the  supreme  court  a  full  and 
complete  transcript  of  the  record  and 
proceedings  in  the  case,  and  rule  of  prac- 
tice 27,  which  specifies  the  papers  and 
orders  to  be  omitted  from  the  record,  and 
rule  28,  which  authorizes  parties  or  their 
counsel  to  "make  an  agreement  in  writ- 
ing, specifying  what  part  of  the  proceed- 
ings shall  be  inserted  in  the  transcript," 
it  is  to  be  presumed  that  the  appellant 
might  have  had  an  agreement  for  an 
abridgment  of  the  record,  and  the  court, 
in  the  absence  of  such  agreement,  will 
not  strike  out  any  part  of  the  register's 
record,  so  as  to  deny  him  his  costs. 
Stocks  V.  Gadsden,  173  Ala.  321,  56  So. 
134. 

§  94.  Damages  and  Penalties  for  Frivo- 
lous Appeal  and  Delay. 

§  95. Right  and  Grounds  in  General. 

§  95  (1)  In  General. 

Damages  allowed  on  the  affirmance  of 
a  judgment  for  delay  in  praying  the  same 
are  not  incident  to  the  principal  demand. 
Clements  r.  Crawford,  1  Ala.  531. 

Where  all  the  defendants  in  an  action 
in  justice'^  court,  removed  to  the  circuit 
court  on  certiorari  by  one  of  them,  de- 
fended in  the  circuit  court  on  the  merits 
without  objection  to  the  jurisdiction  of 
the  court,  the  defendants,  other  than  the 
one  who  petitioned  for  certiorari,  could 
not  urge  that  the  court  was  without  ju- 


risdiction, nor  that  they  did  not  join 
therein  so  as  to  escape  an  assessment  of 
damages  for  delay.  Phillips  v.  Holmes, 
51  So.  625,  165  Ala.  250. 

§  95  (8)  Nature  and  Form  of  Judgment, 
Action,   or   Proceedings   for   Review. 

The  statute  giving  damages  at  the  rate 
of  10  per  cent  on  the  affirmance  of  judg- 
ment in  the  supreme  court,  when  the  de- 
fendant below  is  the  plaintiff  in  error, 
and  has  superseded  the  judgment,  applies 
to  judgments  for  specific  money  demands 
only,  and  does  not  embrace  judgments 
of  condemnation  in  trials  of  the  right  of 
property.  Hooks  v.  Branch  Bank  at 
Montgomery,  18  Ala.  451. 

A  judgment  in  a  proceeding  under  Rev. 
Code,  §§  2376,  2377,  condemning  the  wife's 
statutory  separate  estate  to  the  payment 
of  the  debt  of  the  husband  incurred  for 
household  supplies,  is  not  a  judgment 
against  the  wife  for  the  payment  of 
money;  and  therefore  no  damages  can  be 
awarded  on  its  affirmance  by  the  appellate 
court.    Wright  v.  Preston,  55  Ala.  570. 

§  9e.  Discretion  of  Court 

Although  the  appellate  court  has  the  dis- 
cretion in  a  proper  case  whether,  in  an 
appeal  from  the  justice  of  the  peace,  it 
will  award  the  damages  given  for  delay, 
yet,  if  they  are  adjudged  when  they  are 
under  lio  circumstances  recoverable,  the 
judgment  may  for  that  cause  be  reversed 
on  error.  Andress  v,  Longmire,  11  Ala. 
166. 

§  97. Amount  or  Rate  and  Computa- 
tion. 

Under  the  Act  of  1819,  in  appeals  or 
writs  of  error  from  the  county  to  the  cir- 
cuit courts,  15  per  cent  damages  might 
hkve  been  given  on  affirmance  of  the 
judgment.  Bishop  v.  Cox,  Minor  204;  Oley 
V,  Rives,  Minor  401;  Ward  v.  Alexander, 
1  Stew.  382. 

Under  the  act  of  1820  whenever  the 
judgment  of  a  circuit  court  was  on  ap- 
peal or  writ  of  error,  affirmed,  ten  per 
cent  damages  were  allowed  defendant 
and  not  more.  Heart  v,  Judson,  Minor 
135,  136. 

Sess.  Acts  1867-68,  p.  182,  allowing  5 
per  cent  damages  in  appeal,  repeal  Rev. 
Code,  §  2744,  allowing  15  per  cent  dam- 
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ages  on  appeals  taken  for  delay  merely. 
Crump  V.  Battles,  49  Ala.  223. 

The  10  per  cent  damages  provided  by 
Code,  §  3032,  upon  the  affirmance  on  ap- 
peal of  a  money  judgment  which  has 
been  superseded,  are  to  be  computed 
with  reference  to  the  amount  of  the  face 
of  the  judgment,  without  the  addition  of 
interest  to  the  time  of  affirmance.  Law- 
rence V.  Jones,  37  Ala.  388. 

A  judgment  in  the  supreme  court 
which  awarded  10  per  cent  damages  on 
affirmance  of  a  judgment  of  condemna- 
tion in  a  trial  of  the  right  of  property 
is  too  uncertain  to  enable  the  clerk  of  the 
court  below  to  compute  or  ascertain  the 
amount  of  damages,  and  to  that  extent 
is  consequently  void.  Hooks  v.  Branch 
Bank  at  Montgomery,  18  Ala.  451. 

§  98.  Taxation  of  Costs  on  Appeal  or  Er- 
ror. 

The  clerk's  fees  for  making  out  the 
transcript,  upon  a  writ  of  error  to  the 
supreme  court,  are  not  taxed  as  part  of 
the  costs  of  the  supreme  court,  but 
should  be  taxed  as  costs  accruing  upon 
the  judgment  in  the  primary  court.  Mc- 
Cord  V.  Boyd,  12  Ala.  760. 

VIII.    PAYMENT     AND    REMEDIES 
FOR  COLLECTION. 

§  99.  Conditions  as  to  Payment  of  Past 
Costs  on  Grant  of  Relief  or  Favor. 

On  a  trial  of  the  right  of  property,  it 
appeared  that  claimant  had  the  cause  con- 
tinued "on  the  payment  of  all  costs,"  but 
had  failed  to  pay  such  costs.  Held,  on 
claimant's  refusal  to  pay  such  costs,  that 
the  action  of  the  court  in  refusing  to  per- 
mit him  to  show  title  in  himself  to  the 
property,  and  confining  him  to  evidence 
merely  of  its  value,  was  erroneous,  since 
it  superadded  to  the  terms  imposed  con- 
ditions to  which  claimant  had  not  con- 
sented. Montgomery  &  W.  Plank-Road 
Co.  V.  Persse,  25  Ala.  536. 

An  order  granting  a  new  trial  "on  pay- 
ment of  costs  within  ninety  days"  makes 
payment  within  the  time  a  condition  pre- 
cedent, upon  the  nonperformance  of  which 
the  right  to  the  new  trial  is  lost.  Ex 
parte  Jones,  35  Ala.  706. 
§  100.  Stay  of  Proceedings  until  Pay- 
ment. 

Where  a  judgment  in  favor  of  plaintiff 


was  reversed  on  defendant's  appeal,  and 
judgment  was  rendered  against  plaintiff 
for  costs  of  the  appeal,  defendant  was  not 
entitled  as  of  right  to  an  order  staying 
further  proceedings  until  plaintiff  paid 
the  costs  of  the  appeal  within  a  reason- 
able time,  and  dismissing  the  suit  in  case 
of  default.  Ex  parte  Mathews,  40  So. 
78,  145  Ala.  505. 

§  101.    Stay  of    Subsequent   Ajction  until 
Payment 

§  101  (1)  In  General. 

Where  plaintiff,  after  having  failed  in 
one  action  of  ejectment,  institutes  a  sec- 
ond action  without  paying  the  costs  ad- 
judged against  him  in  the  first,  the  second 
action  may  be  stayed  until  such  costs  arc 
paid,  notwithstanding  plaintiff's  poverty, 
without  a  violation  of  Const  Ala.,  art  1. 
§14,  which  provides  that  every  person, 
for  an  injury  done  him  in  his  lands, 
"shall  have  a  remedy  by  due  process  of 
law;  and  right  and  justice  shall  be  ad- 
ministered without  sale,  denial,  or  delay." 
Shear  v.  Box,  92  Ala.  596,  8  So.  792. 

It  being  conceded  that  the  costs  of  a 
prior  suit  which  had  been  dismissed  by 
plaintiff  had  been  "satisfied,"  the  court 
properly  denied  a  motion  to  stay  the 
prosecution  of  a  subsequent  action  be- 
cause the  costs  of  the  former  action  had 
not  been  "paid."  City  Council  of  Mont- 
gomery V,  Shirley,  48  So.  679,  159  Ala.  239. 

§  101  (»)   New  Action  After  Nonsuit  or 
Discontinuance. 

Where  plaintiff  takes  a  nonsuit,  and  a 
judgment  for  costs  is  rendered  against 
him,  and  he  sues  the  same  parties  ag^ain 
on  the  same  cause  of  action,  for  the  same 
recovery,  the  second  action  should  be 
stayed,  on  motion,  until  the  costs  of  the 
first  are  paid.  Hamilton  t/.  Maxwell,  24 
So.  769,  119  Ala.  23. 

§  101  (8)  Cause  of  Action  Identical. 

See  ante,  "New  Action  After  Nonsuit  or 
Discontinuance,"    §    101    (2). 

When  a  party  brings  a  second  suit 
against  the  same  defendant,  on  the  same 
subject  matter,  and  for  the  same  purpose, 
without  having  paid  the  costs  of  the  for- 
mer suit,  an  order  may  be  obtained,  on 
motion  and  notice,  staying  further  pro- 
ceedings until  the  costs  of  the  first  suit 
are  paid  within  a  reasonable  time,  and  if 
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plaintiff  remains  in  default  the  cause 
may  be  dismissed.  Ex  parte  Mathews,  40 
So.  78,  145  Ala.  505. 

When  a  complaint  brings  a  second 
bill  against  the  same  defendant  on  the 
same  subject  matter,  and  for  the  same 
purpose,  without  having  paid  the  costs 
of  the  former  suit,  an  order  may  be  ob- 
tained, on  motion  and  notice,  staying 
further  proceedings  until  the  costs  are 
paid;  but  it  is  not  proper  to  order  the  dis- 
missal of  the  second  bill  for  nonpayment 
of  costs  of  former  suit  until  complain- 
ant is  in  default  in  failing  to  obey  an  or- 
der requiring  the  costs  to  be  paid.  Brown 
V,  Brown,  81  Ala.  508,  2  So.  95. 

"Regardless  of  the  rule  as  to  actions  at 
law,  it  is  well  settled  in  equity  that  when 
the  complainant  *  *  *  has  failed  in  one 
suit,  and  brings  another  against  the  same 
party  for  the  same,  or  what  is  substan- 
tially the  same  cause  of  action,  the  court 
will  stay  the  proceedings  in  the  second 
until  the  costs  in  the  former  suit  are  paid. 
Ex  parte  Street,  106  Ala.  102,  17  So.  779; 
Brown  v.  Brown,  81  Ala.  508,  2  So.  95." 
Jordan  v.  Jordan,  175  Ala.  640,  57  So.  436, 
437. 

'Whether  or  not  it  is  the  imperative 
duty  of  the  court  to  stay  the  proceedings 
and  the  matter  is  not  therefore  discre- 
tionary in  actions  at  law  we  need  not  de- 
cide. In  equity,  however,  the  rule  has  its 
limitations,  and  it  would  seem  that  the 
chancery  court  would  have  some  discre- 
tion in  the  matter,  if  a  proper  excuse  is 
shown.  Updike  v,  Bartles,  13  N.  J.  Eq. 
231.  'A  court  of  equity  will  be  governed 
by  the  circumstances  of  each  case,  and, 
where  there  is  a  valid  excuse  given  for 
the  failure  to  pay  the  cost  incurred  in  the 
former  action,  it  will  not  compel  such 
payment  as  a  condition  of  permitting  the 
second  to  proceed.'  N.  P.  Co.  v,  Mertes, 
35  Neb.  207,  52  N.  W.  1100."  Jordan  v, 
Jordan,  175  Ala.  640,  57  So.  436,  437. 

§  101  (4)  Difference  In  Form  of  Action. 

Where  one  action  is  legal  and  the  other 
equitable,  the  rule  to  stay  proceedings  in 
the  latter  until  the  costs  in  the  former  are 
paid  will  not  be  applied.  Johnson  v,  Am- 
berson,  37  So.  273,  140  Ala.  342. 

Proceedings  will  not  be  stayed,  in  an 
action  for  the  price  of  goods,  until  the 
costs  of  a  former  action  for  conversion 
of  the  same  goods   are  paid.     Southern  | 


Ry.  Co.  V.  Raney,  23  So.  29,  117  Ala.  270. 

§  101  (5)  Difference  in  Parties. 

Where  plaintiff  in  ejectment  claimed 
under  a  mortgage  executed  to  B.,  and 
acquired  >his  title  prior  to  an  ejectment 
suit  against  B.,  in  which  costs  were  ad- 
judged against  'him,  defendant's  plea  in 
abatement  that  such  costs  had  not  been 
paid  prior  to  the  commencement  of 
plaintiff's  suit  was  properly  overruled. 
Barron  v,  Barron,  25  So.  55,  122  Ala.  194. 

Plaintiff  recovered  judgment  in  eject- 
ment against  A.  Execution  for  the  costs 
issued,  and  was  returned  "No  property 
found,"  and  the  costs  were  still  unpaid 
wJien  S.  began  ejectment  against  plaintiff 
involving  the  same  property.  A.  was  in 
possession  of  the  property  as  the  repre- 
sentative of  S.,  dependent  on  t^e  title 
of  S.,  who  employed  an  attorney  for  him, 
and  the  same  title  was  involved  in  both 
suits.  Held,  that  a  stay  in  the  second 
suit  should  be  granted  until  the  costs  of 
the  first  suit  are  paid.  Ex  parte  Mc- 
Anulty,  23  So.  680,  117  Ala.  237. 

Where  suit  of  the  trustee  in  bank- 
ruptcy to  set  aside  sales  of  the  property 
of  the  partnership  of  which  bankrupt  was 
a  member  and  to  subject  the  property  to 
the  claims  of  the  partnership  creditors 
was  dismissed  on  the  ground  that  <he 
could  not  maintain  it,  the  creditors  may 
not,  as  a  condition  to  prosecuting  their 
suit  for  the  same  relief,  be  compelled  to 
pay  the  costs  adjudged  against  the 
trustee;  they  in  no  event  being  liable  for 
them,  and  Code  1907,  §  2490,  providing 
that,  where  suit  is  brought  in  the  name 
of  the  person  having  the  legal  right  for 
the  use  of  another,  the  beneficiary  must 
be  considered  as  the  sole  party  on  the 
record,  and  §  3667  providing  that,  when 
judgment  is  rendered  against  plaintiff,  in 
a  suit,  brought  in  tihe  name  of  a  nominal 
plaintiff  for  the  use  of  another,  judgment 
for  costs  must  be  against  the  beneficiary, 
having  no  application.  Jos.  Rosenheim 
&  Sons  V.  Lacey,  52  So.  833,  167  Ala.  685. 

After  the  removal  of  an  administrator 
de  bonis  non,  decedent's  heirs  and  next 
of  kin  filed  a  bill  against  the  administra- 
tor of  the  administrator  in  chief  of  their 
decedent  and  the  surety  on  such  adminis- 
trator's bond,  to  compel  an  accounting. 
The  bill  alleged,  as  an  excuse  for  its  be- 
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ing  filed  by  the  heirs  and  next  of  kin, 
that  there  was  no  pending  administra- 
tion, and  that  no  debts  were  owing  by 
the  estate,  and  also  a  provision  of  the 
will  was  set  out,  which  directed  a  sale 
of  certain  personalty,  and  a  division  of 
the  proceeds  among  decedent's  children, 
and  a  conversion  of  such  proceeds  by 
the  administrator  was  alleged.  Held, 
that  the  bill  was  one  against  the  admin- 
istrator and  tJhe  surety  for  an  accounting, 
and  therefore,  such  bill  having  been  dis- 
missed at  complainant's  request,  it  was 
proper  to  stay  proceedings  in  a  suit  by 
an  administrator  de  bonis  non  of  dece 
dent,  subsequently  appointed,  against  the 
same  defendants,  for  the  same  purpose, 
until  the  costs  of  the  prior  suit  were 
paid.  Ex  parte  Street,  106  Ala.  102,  17 
So.  779. 

§  lOJi.  Execution  or  Precept. 

An  execution  for  costs  can  not  issue 
against  the  next  friend  of  the  complain- 
ant in  a  chancery  suit,  upon  the  return 
of  "no  property,"  on  an  execution  against 
the  defendant,  without  the  previous  or- 
der of  the  chancellor.  Gray  v.  Gray,  16 
Ala.  649. 

When  an  execution  against  the  unsuc- 
cessful party  in  the  appellate  court  is 
returned  "no  property  found,"  and  execu- 
tion thereupon  issued  against  the  suc- 
cessful party  for  the  costs  occasioned  by 
himself,  as  provided  by  the  statute 
(Clay's  Dig.,  p.  310,  §  25),  and  returned 
"satisfied,"  an  alias  execution  may  be 
subsequently  issued  against  the  imsuc- 
cessful  party.  Montgomery  v.  Montgom- 
ery, 20  Ala.  350. 

An  execution  for  costs  indorsed,  •*wit- 
ness  fees  in  circuit  court,  $123.30,"  with- 
out any  itemization,  is  void,  under  Code 
1896,  §  1337,  providing  for  entry  by  the 
clerk  in  the  subpoena  docket  of  the  sum 
to  which  each  witness  is  entitled;  §  1340, 
requiring  the  amount  proved  by  the  wit- 
nesses to  be  taxed  in  the  bill  of  costs, 
setting  forth  the  amount  allowed  each 
witness;  and  §  1833,  providing  that  an 
execution  without  a  copy  of  the  bill  of 
costs  is  illegal.  Stephens  v.  Head,  35 
So.    565,   138   Ala.   455. 

An  execution  stating  the  aggregate  of 
the  witness  fees,  without  the  names  of 
the    witnesses    and    the    fees    allowed    to 


each,  or*  without  itemizing  the  several 
fees  of  the  clerk  or  sheriff,  is  void,  since 
it  failed  to  state  "the  several  items  com- 
posing the  bill  of  costs,"  as  required  by 
Code  1886,  §  2885.  Maxwell  v.  Pounds, 
23   So.   730,    116   Ala.   551. 

An  execution  for  costs  held  to  be 
properly  quashed  for  not  showing  the 
amount  and  the  items.  Brainard  v,  Har- 
rison, 53  Ala.  360. 

§  lOa.  Summary  Remedies. 

Where  the  principal  sum  of  an  execu- 
tion has  been  accepted  by  the  plaintiff 
from  the  sheriff,  neither  the  plaintiff,  nor 
any  officer  of  court  in  his  name,  can 
maintain  a  motion,  under  the  statute, 
against  the  sheriff  for  the  costs.  Gary 
V,  Boykin,  7  Ala.  154.  See  the  title 
SHERIFFS  AND  CONSTABLES. 

IX.   IN  CRIMINAL  PROSECUTIONS. 

§  104.  Constitutional  and  Statutory  Pro- 
visions. 

Act  Feb.  25,  1889,  providing  that  the 
clerk  of  court  shall  send  the  bill  of  costs 
of  each  conviction  to  the  auditor,  who 
s^all  examine  the  same,  and,  if  found  to 
be  correct,  draw  his  warrant  therefor, 
was  impliedly  repealed  by  Act  Feb.  14, 
1893,  §  54,  providing  that  such  bills  shall 
be  sent  to  the  superintendent  of  convicts, 
who  shall  examine  the  same,  and,  if  cor- 
rect, request  the  auditor  to  draw  his  war- 
rant therefor.  White  v.  Burgin,  21  So. 
832,   113  Ala.   170, 

Act  Feb.  18,  1897,  §  3,  requiring  the 
clerk,  "presently  after  a  defendant's  con- 
viction and  sentence  to  the  penitentiary 
to  make  out  a  bill  of  costs  to  be  paid 
from  the  convict  fund,"  renders  Code,  § 
4570,  inapplicable  so  far  as  it  requires 
the  return  of  an  execution  nulla  bona 
against  the  convict  as  a  condition  to  pay- 
ment of  costs  by  the  state,  in  view  of  § 
4559,  requiring  the  sheriff  to  retain  the 
execution  30  days  before  making  such  re- 
turn. Trapp  V.  State,  25  So.  194,  122 
Ala.  394. 
§  105.  Power  to  Award  Costs. 

A  justice  has  no  jurisdiction  to  render 
judgment  for  costs  against  defendant  in 
the  preliminary  proceedings  had  before 
him  on  a  dharge  of  felony.  Sasnett  r. 
Weathers,  21  Ala.  673. 

In    joint    prosecutions    there    may    be 
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cases  in  which  the  court  should  not  tax 
the  entire  costs  against  defendants  who 
are  convicted,  including  the  costs  of  wit- 
nesses for  those  who  are  acquitted;  but 
when  all  are  convicted,  and  the  whole 
costs  are  adjudged  against  eaoh,  the 
clerk  has  no  authority  to  apportion  the 
costs  among  them,  thereby  reducing  the 
amount  in  each  case  to  less  than  $150, 
require  the  president  of  the  board 
of  inspectors  of  convicts  to  deliver  his 
certified  statement  of  the  costs  to  the 
contractor  to  whom  the  convict  is  as- 
signed and  delivered,  and  who  is  required 
to  pay  to  the  clerk  the  full  amount  of  the 
costs  so  certified,  not  exceeding  $150  in 
one  case.  Dawson  v.  Sayre,  80  Ala.  444, 
2  So.  479. 

Where  the  president  of  the  board  of 
inspectors  of  convicts  bases  his  re- 
fusal to  request  the  state  auditor  to  pay 
a  bill  of  costs  in  a  criminal  case  solely 
on  the  ground  that  it  contains  a  fee  for 
services  by  a  solicitor  pro  tem.,  it  will  be 
presumed  to  be  correct  in  all  other  re- 
spects. Trapp  V.  Roney,  24  So.  1001,  120 
Ala.  397. 

§  lOe.  Liabilities  of  Defendant. 

See  post,  "Costs  Taxable  against  De- 
fendant," §  114. 

When  two  or  more  persons  are  joiirtly 
indicted  for  a  felony,  jointly  tried  and 
convicted,  whether  a  joint  judgment  is 
rendered  against  all,  or  a  separate  judg- 
ment against  each,  each  is  liable  for  the 
entire  costs,  though  but  one  payment 
can  be  enforced;  and,  in  the  event  of 
unequal  payments,  contribution  may  be 
recovered  as  between  themselves.  Daw- 
son V,  Sayre,  80  Ala.  444,  2  So.  479. 

Where  defendants  jointly  indicted  and 
tried  for  assault  with  intent  to  murder, 
are  convicted  of  assault,  and  a  fine  as- 
sessed against  each,  it  is  proper  to  re- 
quire each  to  confess  judgment  for  the 
entire  costs  of  the  joint  prosecution. 
Newman  v.  State,  49  So.  786,  160  Ala. 
102. 

If,  after  pleading  a  pardon,  a  prisoner 
pleads  not  guilty,  and  goes  to  trial  on 
this  latter  plea,  without  objection,  if 
found  guilty  it  is  not  error  for  the  court 
to  render  judgment  against  him  for  costs. 
Michael  v.  State,  40  Ala.  361. 


§  107.  Liabilities  of  State. 

"The  statutes  which  allow  fees  to  sflier- 
iffs  and  other  officers  for  services  ren- 
dered in  prosecutions  by  the  state  for 
criminal  offences,  and  in  executing  judg- 
ments rendered  in  such  prosecutions,  are 
statutes  which  gives  costs  and  must  be 
strictly  construed — they  can  not  be  ex- 
tended beyond  their  letter.  It  is  a  prin- 
ciple of  the  common  law,  that  sudh  stat- 
utes (as  it  is  in  reference  to  all  general 
statutes)  do  not  extend  to,  and  embrace 
the  sovereign,  subjecting  him  to  disabil- 
ity, or  to  liability,  unless  it  is  so  ex- 
pressly provided.  'The  king  (and  any 
person  suing  to  his  use)  shall  neither 
pay  nor  receive  costs,*  was  the  rule  at 
common  law;  and  the  general  words  of 
statutes  giving  costs,  did  not  include  the 
sovereign.  2  Black.  400.  The  same 
principle  has  been  applied  to  the  govern- 
ments, state  and  federal,  in  this  country, 
in  civil  and  criminal  causes.  Irwin  v. 
Commissioners,  1  Serg.  &  R.  505;  Mc- 
Keehan  v.  Commonwealth,  3  Pa.  151; 
U.  S.  V.  Boyd,  5  How.  29,  12  L.  Ed.  36; 
Commissioners  r.  Blake,  21  Ind.  32; 
Prince  v.  State,  7  Humph.  137.  Those 
wiho  accept  public  offices,  which  require 
them  to  render  services  to  the  state, 
must  take  the  office  cum  onere — the  ren- 
dition of  sudh  services  gratuitously,  un- 
less by  express  statutory  provision,  com- 
pensation is  fixed,  and  an  express  liabil- 
ity for  its  payment  imposed  on  the  state." 
Pollard  V,  Brewer,  59  Ala.  130,  134.  See 
post,  "Officers*  Fees,"  §  116.  And  see 
the  titles  OFFICERS;  SHERIFFS 
AND   CONSTABLES. 

The  state  is  not  liable  for  the  costs  of 
the  prosecution  of  one  convicted  of  mur- 
der, in  t?he  first  degree,  and  sentenced  to 
be  hanged  but  whose  sentence  was  aft- 
erwards commuted  by  the  governor  to 
life  imprisonment,  in  the  absence  of  any 
express  provision  for  their  payment  in 
such  case;  Acts  1892-93,  p.  214,  prescrib- 
ing the  cases  in  w»hich  such  costs  shall 
be  payable  by  the  state.  Dawson  v.  Mat- 
thews, 105  Ala.  485,  17  So.  19. 

§  108.  Liabilities  of  County. 

A  county  is  not  liable  for  compensa- 
tion to  an  attorney  appointed  by  the 
court  to  conduct  the  defense  of  an  indi- 
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gent  prisoner.     Posey  v.  Mobile  County, 
60  Ala.  6. 

A  county  is  liable  for  costs  of  an  unsuc- 
cessful action,  brought  by  the  state  on  a 
forfeited  undertaking  to  appear  in  a 
criminal  prosecution.  Dover  v.  State,  45 
Ala.  244. 

§  109.  Liabilities  of  City. 

A  municipal  corporation  is  not  liable 
for  costs  incurred  in  prosecuting  for  vio- 
lation of  its  ordinances.  City  of  Selma 
V,   Stewart,   67   Ala.  338. 

Costs  accruing  in  the  circuit  court,  on 
an  appeal  thereto  by  defendant,  who  was 
fined  for  violating  a  city  ordinance  for 
resisting  an  officer,  or  other  like  ordi- 
nance for  the  protection  of  life  or  preser- 
vation of  peace,  are  not  taxable  against 
the  municipality,  under  Rev.  Code,  § 
2779,  giving  costs  as  a  matter  of  riglht  to 
the  successful  party  in  civil  actions  at 
law.  City  Council  of  Montgomery  v. 
Foster,  54  Ala.  62. 

§    110.    Liabilities    of    Prosecuting  Wit- 
ness. 

The  statutes  authorizing  courts  to  tax 
prosecutors  with  costs  whenever  the 
prosecution  is  frivolous  or  malicious  ex- 
tends only  to  misdemeanors.  Tuck  v. 
State,  8  Ala.  664;  Burns  v.  State.  5  Ala. 
227. 

Such  statutes  do  not  warrant  such  a 
taxation  in  a  prosecution  for  grand  lar- 
ceny.   Tuck  V,  State,  8  Ala.  664. 

§  111.  Award  or  Certificate. 

Under  Code,  §  4460,  requiring  the 
clerk  to  issue  a  certificate  to  each  wit- 
ness appearing  on  the  part  of  the  state, 
stating  the  amount  of  compensation  to 
wlhich  he  is  entitled,  and  the  facts  which 
under  the  preceding  section  make  it  a 
good  claim  against  the  county,  there  is 
a  substantial  compliance  with  the  statute 
where  a  certificate  by  the  clerk  states  on 
its  face  the  amount  of  compensation,  and 
has  an  indorsement  on  it,  signed  at  the 
same  time,  stating  the  facts  which  make 
it  a  good  claim  against  the  county.  Herr 
r.  Seymour,  76  Ala.  270. 

Where  the  fees  of  a  witness  accrue 
in  a  criminal  case  in  which  there  was  no 
prosecutor,  and  in  which  the  defendant 
was  not  convicted,  the  clerk  need  not 
certify    that    the    costs    were    not  taxed 


against  the  prosecutor;  it  is  sufficient 
that  he  certify  that  the  account  is  cor- 
rect, and  that  the  state  failed  to  convict; 
and  an  amendment  to  the  clerk's  cer- 
tificate made  during  a  trial  so  as  to  show 
that  the  costs  were  not  taxed  against  a 
prosecutor,  is  error  without  injury.  Bil- 
bro  V.  Drakeford.  78  Al?.  318. 

§  112.  Ownership  of  Costs  Awarded 

Cr.  Code  1886,  §  3792,  which  provides 
that  w'hen  defendant  is  found  guilty  of 
larceny,  the  court  must  assess  the  value 
of  the  property  taken,  which  shall  be 
made  an  item  of  costs,  unless  the  prop- 
erty has  been  returned  or  its  value 
paid  •  to  the  owner;  and  when  the  costs 
are  paid  or  worked  out,  including  the 
value  of  tfhe  property  stolen,  the  court 
of  county  commissioners  must  draw  a 
warrant  on  the  county  treasurer  in  favor 
of  the  owner  for  the  value  thereof,  to  be 
paid  out  of  the  fund  arising  from  the  pro- 
ceeds of  such  labor — refers  only  to 
county  convicts  whose  labor  is  under  the 
control  of  the  commissioners'  court, 
and  does  not  apply  to  penitentiary  con- 
victs. Skinner  v,  Dawson,  87  Ala.  348, 
6  So.  428. 

§  118.  Security  for  Payment. 

When  an  information  is  filed,  on  the 
relation  of  a  private  citizen,  he  must 
give  security  for  costs.  State  v,  Calhaba, 
30  Ala.  66. 

§  114.  Costs  Ttaable  against  Defendant. 

See  ante,  "Liabilities  of  Defendant/' 
§   106. 

A  sheriffs  fees  for  summoning  wit- 
nesses for  insolvent  defendants  in  crim- 
inal cases  are  a  charge  against  defend- 
ants, and  not  against  the  fine  and  forfei- 
ture fund  of  the  county.  Cohen  v.  Cole- 
man, 71  Ala.  496. 

In  a  case  of  assault  and  battery  four- 
teen witnesses  were  summoned  by  the 
state  to  sustain  the  character  of  the 
prosecutor,  but  none  of  them  were 
called  on  the  trial,  the  prosecutor  having 
died  two  or  three  ^months  previous 
thereto.  Held,  that  the  defendant,  having 
been  convicted,  should  be  taxed  with 
the  costs  of  their  attendance,  it  not  being 
shown  that  they  were  summoned  after 
the    death    of    the    prosecutor,    nor  ttfiat 


Digitized  by 


Google 


§§  114-118 


Costs 


667 


his    death    was    known   to   the   solicitor. 
Barrett  v.  State,  24  Ala.  74. 

A  defendant  who  has  been  convicted 
on  a  second  indictment,  after  the  first 
indictment  has  been  dismissed  because  of 
a  misnomer,  can  not  be  sentenced  to  pay 
any  part  of  the  costs  of  the  dismissed 
prosecution.  Bazell  v.  State,  89  Ala.  14, 
8  So.  22. 

§  115.  Attorney's  Fees. 

See  ante,  "Liabilities   of   State,"   §  107. 

The  provisions  of  Pamph.  Acts  1868, 
p.  490,  authorizing  the  judges  to  appoint 
an  attorney  for  a  prisoner  unable  to  em- 
ploy counsel,  and  allowing  such  appointee 
"one-lhalf  of  the  compensation  allowed  by 
law  to  solicitors,"  construed  to  import 
that  he  is  entitled  to  the  statutory  com- 
pensation, whether  there  is  a  conviction, 
acquittal,  or  dismissal.  Commissioners' 
Court  'of  Mobile    v.  Turner,    45  Ala.  199. 

§  116.  Officers'  Fees. 

See  ante,  Liabilities  of  State,"  §  107; 
"Costs  Taxable  against  Defendant,"  §  114. 

The  law  of  fees  and  costs  in  criminal 
cases  is  a  penal  law,  under  the  express 
provisions  of  Code  1907,  §  6631,  to  be 
strictly  construed;  and  no  officer  is  en- 
titled to  any  fee  unless  his  right  thereto 
is  clearly  fixed  by  law.  Board  of  Reve- 
nue and  Road  Com'rs  of  Mobile  County 
V.  State,  172  Ala.  155,  54  So.  995. 

Under  Code,  §  4731,  as  amended,  t(he 
word  "costs,"  when  employed  in  refer- 
ence to  criminal  prosecutions,  includes 
"officers'  fees,"  though  the  latter  words 
were  omitted  in  the  amendments.  Brad- 
ley V,  State,  69  Ala.  318. 

Under  Code,  §  5007,  providing  that  a 
clerk  or  sheriff  shall  receive  no  fee  which 
is  not  entered  on  the  fee  book,  where 
such  book  is  not  kept  their  fees  are 
not  valid  claims  against  the  fine  and  for- 
feiture fund.  Bilbro  v,  Drakeford,  78 
Ala.  318.  See  the  titles  CLERKS  OF 
COURTS;  SHERIFFS  AND  CONSTA- 
BLES. 

Where  a  prosecuting  officer  has  elected 
to  proceed  for  a  conviction,  and  has 
framed  the  indictment  under  a  certain 
statute,  and  has  departed  from  the  form 
prescribed  for  a  similar  offense  in  an- 
other statute,  his  fee  for  a  conviction 
must  be  taxed  under  tfce  former  statute, 


though  the  offenses  are  punished  alike  in 
both.     Ex  parte  Tompkins,  58  Ala.  71. 

When  a  solicitor's  fee  is  prescribed  by 
a  local  prohibition  act,  that  act  must  con- 
trol, and  not  the  general  statute  con- 
tained in  the  Code,  fixing  the  fees  of  so- 
licitors for  each  conviction  of  a  violation 
of  law  prohibiting  tftie  sale  of  spirituous, 
vinous,  or  malt  liquors.  Code,  §  4561. 
Bonds  V,  State,  30  So.  413,  130  Ala.  106. 

Code,  §  5423,  providing  that,  when  a 
fine  is  assessed,  the  court  may  allow  de- 
fendant to  confess  judgment,  with  good 
and  sufficient  sureties,  for  the  fine  and 
"costs,"  does  not  include  sheriff's  fees 
for  feeding  defendant  while  in  jail,  since 
not  a  part  of  the  costs  taxable  against 
defendant  for  which  he  may  be  sentenced 
to  hard  labor  (§  5422).  Ex  parte  State, 
25  So.  563,  121  Ala.  327. 

§  117.  Witnesses'  Fees. 

See  ante,  "Award  or  Certificate,"  §  111; 
"Costs  Taxable  against  Defendant,"  %  114. 

By  the  statute  of  1843  to  regulate  the 
expenses  of  the  county  of  Mobile,  cer- 
tificates of  state  witnesses  are  to  be  paid 
out  of  the  fund  in  the  state  treasury 
arising  from  fines  and  forfeiture.  Cuth- 
bert  V.  Lewis,  6  Ala,  262. 

§  lis.  Taxation  or  Allowance  of  BilL 

Remedies  for  Erroneous  Taxation. — 
The  costs  will  be  retaxed,  and  items  in- 
curred by  the  defense  eliminated,  where, 
after  the  defendant  in  a  criminal  case 
has  confessed  judgment  in  open  court 
for  the  fine  and  costs,  the  clerk,  in  tax- 
ing up  the  costs,  includes  items  incurred 
in  behalf  of  defendant.  Blanken^hip  v. 
State,  105  Ala.  128,  17  So.  99. 

Costs  paid  by  accused  in  a  criminal 
prosecution  and  turned  over  to  the  state 
treasury  can  not  be  recovered,  after  re- 
lease on  habeas  corpus,  by  motion  to  re- 
tax  costs.  Tribble  v.  State,  41  So.  183, 
147  Ala.  699. 

Code  1896,  §§  1344,  1345,  authorizing 
the  retaxation  of  costs,  does  not  author- 
ize the  recovery  from  the  clerk  of  court, 
after  relea3e  on  habeas  corpus,  of  costs 
paid  under  an  execution  in  a  criminal 
prosecution,  by  motion  for  retaxation  of 
costs.  Tribble  v.  State,  41  So.  183,  147 
Ala.  699. 

The  ruling  of  the  lower  court  on  the 
taxation   of  costs   in  a  criminal   case  can 
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not  be  reversed  on  appeal  on  the  ground 
of  excessive  number  of  witnesses,  in  tihe 
absence  of  a  showing  for  what  purpose 
or  at  whose  instance  the  witnesses  were 
summoned.     Murphy  v.  State,  71  Ala.  15. 

§  119.  Judgment  for  Costs. 

A  court  which  has  allowed  defendant 
"to  confess  judgment  with  good  and  suf- 
ficient sureties  for  the  fine  and  costs" 
(Code,  §  4502)  need  not  grant  an  order 
to  be  entered  on  the  docket  limiting  the 
confession  of  costs  to  those  incurred  on 
be/half  of  the  state,  since  the  clerk  can 
enter  judgment  for  such  costs  only.  Yel- 
dell  V,  State,  100  Ala.  26,  14  So.  570. 

Where  joint  defendants  in  a  criminal 
case  are  each  required  to  confess  judg- 
ment for  entire  costs  of  the  joint  prose- 
cution, failure  of  the  judgment  to  make 
clear  that  satisfaction  of  execution  against 
either  would  work  satisfaction  as  to  both 
does  not  affect  their  liability,  as  any  at- 
tempt to  coerce  further  payment  would 
be  an  abuse  of  process,  which  the  court 
would  prevent.  Newman  v.  State,  49  So. 
786,  160  Ala.  102. 

§  180.  Costs  on  Appeal  or  Error. 

Costs  will  not  be  taxed  against  t/he 
state  on  the  denial  of  a  motion  to  strike 
defendant's  bill  of  exceptions,  made  by 
the  attorney  general  in  a  criminal  case. 
Stephens  v.  State,  47  Ala.  696. 

On  grounds  of  public  policy,  costs  can 
not  be  taxed  against  a  municipal  corpo- 
ration, when  proceedings  had  before  a 
mayor's  court  for  violation  of  an  ordi- 
nance are  removed  by  certiorari  into  the 
circuit  court,  and  there*  quashed.  Cam- 
den V,  Bloch,  65  Ala.  236. 

§  121.  Pajrment 

Voluntary  payment  of  special  jurors* 
fees  by  the  county  to  which  an  indict- 
ment has  been  transferred  by  change  of 
venue  does  not,  under  Code,  §  4917,  con- 
stitute it  a  creditor  of  the  other  county. 
Greene  County  v.  Hale  County,  61  Ala.  72. 

Where  defendants,  jointly  indicted  and 
tried,  are  each  required  to  confess  judg- 
ment for  the  entire  costs  of  the  joint 
prosecution,  one  required  to  pay  more 
than  the  other  may  recover  contribution. 
Newman  v.  State,  49  So.  786,  160  Ala.  102. 

§  122.  Remission. 

Code  1886,    §  4504,    fixing  the    limit  of 


the  sentence  for  nonpayment  of  costs 
on  convictions  of  misdemeanor  at  eight 
months,  and  not  less  than  thirty  cents 
per  diem  for  each  day,  merely  fixes  the 
term  for  which  a  convicted  offender  can 
be  sentenced  to  hard  labor  for  nonpay- 
ment of  costs,  and  is  not  a  release  of  the 
residue  of  the  costs,  where  the  labor  at 
the  rate  fixed  requires  more  t»han  eight 
months  to  pay  the  costs  in  full.  In  re 
Pierce,  89   Ala.   177,  8   So.  74. 

§  128.  Execution. 

A  sheriflF's  deed  on  a  sale  of  land  under 
an  execution  issued  for  costs  in  a  crim- 
inal case  in  which  no  judgment  for  costs 
was  rendered  is  void.  Hendon  v.  Delvi- 
chio,  34  So.  830,   137  Ala.  594. 

The  sheriff  is  a  necessary  party  to  a 
motion  to  quash  an  execution  for  costs 
claimed  by  him.  Brainard  v,  Harrison, 
53  Ala.  360. 

§  124.  Imprisonment  for  Nonpasrment 

The  constitutional  provision  which  pro- 
hibits imprisonment  for  debt,  art  1,  §  21, 
does  not  apply  to  the  costs  which  accrue 
on  conviction  in  a  criminal  case;  nor  is 
there  any  other  constitutional  provision 
which  prohibits  the  legislature  from  mak- 
ing the  payment  of  such  costs  a  part 
of  the  punisJiment,  and  subjecting  their 
nonpayment  to  an  increased  punishment. 
Caldwell  v.  State,  55  Ala.  133;  Lee  v. 
State,  75  Ala.  29. 

This  constitutional  provision,  "that  no 
person  sihall  be  imprisoned  for  debt," 
was  not  violated  by  the  act  of  the  gen- 
eral assembly,  approved  February  23, 
1883,  entitled  "An  act  to  better  secure 
the  payment  of  fines  and  costs  in  crim- 
inal cases  in  the  courts  of  this  state" 
(Pamph.  Acts,  1882-3,  p.  166).  Lee  r. 
State,  75  Ala.  29. 

Section  3760  of  the  Revised  Code  is 
not  unconstitutional,  either  as  to  fine  or 
costs,  and  unless  both  are  paid,  a  defend- 
ant may  be  lawfully  imprisoned  in  the 
county  jail,  or,  in  the  discretion  of  the 
court,  sentenced  to  hard  labor  fpr  fhe 
county  if  he  refuses  to  confess  judgment, 
with  good  and  sufficient  securities  for 
both  fine  and  costs,  or  for  the  costs 
only,  if  the  fine  be  paid.  Morgan  i\ 
State,  47  Ala.  34. 

A  justice  of  the  peace  has  no  jurisdic- 
tion, in  a  criminal  case  tried  before  him. 
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to  impose  a  sentence  to  hard  labor  or 
imprisonment  on  account  of  the  nonpay- 
ment of  the  costs,  that  power  being  con- 
ferred by  tihe  statute  (Rev.  Code,  §  4061) 
only  on  the  county,  city,  and  circuit 
courts.      Ex  parte  McKivett,    55  Ala.  236. 

"Our  statutes  maintain  a  marked  dis- 
tinction between  costs  incurred  for  die 
state  in  state  prosecutions  and  those  in- 
curred for  and  by  the  defense.  Code 
1886,  §  4887.  As  illustrative  of  this  fact, 
costs  incurred  by  the  state  are  taxable 
against  the  defendant  on  conviction,  and 
become  so  much  a  part  of  the  penalty  or 
punisJiment  as  that  the  defendant  may  be 
sentenced  to  hard  labor  for  their  pay- 
ment; and,  in  the  event  the  punishment 
be  only  a  money  fine,  or  fine  and  costs, 
the  defendant  may  obtain  his  liberty  by 
confessing  judgment  with  sureties  for 
fine  and  costs.  But  this  confessed  judg- 
ment does  not  include  the  costs  incurred 
by  the  defendant.  The  latter  is  only  a 
personal,  contract  debt,  and  can  not  be 
enforced  by  restraint  of  defendant's  lib- 
erty. Hill  V.  White,  1  Ala.  576;  Carville 
V.  Reynolds,  9  Ala.  969;  Bradley  v.  State, 
69  Ala.  318;  Tolbert  r.  State,  87  Ala.  27, 
6  So.  284;  Bailey  r.  State,  87  Ala.  44,  6 
So.  398."  Burgin  v.  Hawkins,  101  Ala. 
326,  14  So.  771. 

It  is  only  costs  incurred  by  the  state, 
or  to  which  the  state,  if  it  were  liable 
for  costs,  could  be  subjected,  for  the  pay- 
ment of  which  a  convict  may  be  com- 
pelled to  labor;  and  hence,  a  defendant 
can  not  be  sentenced,  on  conviction,  to 
hard  labor  for  the  payment  of  fees  due 
to  his  witnesses,  or  of  fees  due  to  the 
officers  of  court  for  services  rendered  to 
him  in  making  his  defense.  Bradley  v. 
State,  69  Ala.  318. 

In  a  criminal  proceeding  the  fees  of 
defendant's  witnesses  are  not  costs  for 
wthich  additional  hard  labor  may  be  im- 
posed.    Hill  V,  State,  78  Ala.  1. 

Imposition  of  Hard  Labor  to  Enforce 
Payment  of  Officers'  Fees.— The  word 
"costs"  when  employed  in  reference  to 
criminal  prosecutions  under  our  statutes, 
embracing  "officers'  fees,"  the  omission 
of  these  latter  words  from  the  statute 
amending  §  4731  of  the  Code  (Pamph. 
Acts  1880-81,  p.  37),  does  not  change  or 
lessen  the  character  of  the  liability  which 
a    defendant    convicted    of   crime   can    be 


compelled  to  disdharge  by  hard  labor. 
Bradley  v.  State,  69  Ala.  318. 

The  compensation  of  the  sheriff  for 
feeding  a  defendant  in  a  criminal  case, 
while  he  is  confined  in  jail  to  answer  the 
indictment,  is  a  part  of  the  costs  in  the 
strictest  sense  of  the  term,  taxable  against 
him  on  conviction,  and  for  the  payment 
of  which  Ihard  labor  may  be  imposed. 
Bradley  v.  State,  69  Ala.  318. 

Under  Cr.  Code  1896,  §  4582,  providing 
that  the  court  must  determine  the  time 
necessary  to  work  out  the  costs,  a  person 
convicted  of  crime  can  not  be  sentenced 
to  perform  additional  hard  labor  for  a 
sufficient  number  of  days  to  pay  the 
costs.  Bolton  V.  State,  40  So.  409,  146 
Ala.  691. 

Statutes  Authorizing  Sentence  to  Hard 
Labor  to  Enforce  Payment  of  Costs.— 
Code,  §  4503,  provides  that,  if  a  fine  and 
costs  are  not  paid  or  a  judgment  con- 
fessed therefor,  the  defendant  must  either 
be  imprisoned  in  the  county  jail,  or,  at 
the  discretion  of  the  court,  sentenced  to 
hard  labor  for  the  county.  Section  4504 
provides  that  if,  on  conviction,  judgment 
is  rendered  against  the  accused  that  he 
perform  hard  labor  for  the  county,  and 
if  the  costs  are  not  presently  paid  or 
judgment  confessed  therefor,  then  the 
court  may  impose  additional  hard  labor 
for  such  period  as  may  be  sufficient  to 
pay  the  costs,  etc.  Held,  that  where  de- 
fendants have  been  convicted  of  carrying 
on  a  lottery,  which  offense,  under  Code, 
§  4068,  is  punishable  by  fine  without  im- 
prisonment, and  have  paid  the  fine  im- 
posed, but  refused  to  pay  the  costs,  pay- 
ment of  the  same  may  be  enforced  by 
sentence  to  hard  labor,  under  the  above 
sections.  Ex  parte  Joice,  88  Ala.  128,  7 
So.  3. 

Statutes  Authorizing  Imposition  of  Ad- 
ditional Hard  Labor  for  Nonpajrment  of 
Costs.— Code  1886,  §  4504,  provides  that 
if,  on  conviction,  judgment  is  rendered 
against  the  accused  that  he  perform  hard 
labor  for  the  county,  and  the  costs  are 
not  presently  paid,  or  judgment  confessed 
tJherefor,  then  the  court  may  impose  ad- 
ditional ihard  labor  for  the  county  for 
such  period  as  may  be  sufficient  to  pay 
the  costs,  etc.  Section  4503  provides  that 
"if  the  fine  and  costs  are  not  paid,  or  a 
judgment  confessed"  etc.,  "the  defendant 
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must  either  be  imprisoned  in  the  county 
jail,  or,  at  the  discretion  of  the  court, 
sentenced  to  hard  labor,"  for  specified 
terms,  according  to  the  fine.  Held  that, 
in  all  cases  in  which  a  defendant  is  sen- 
tenced to  hard  labor,  either  in  default  of 
the  payment  of,  or  confession  of  judg- 
ment for,  the  fine  assessed,  or  as  a  part 
of  the  original  punishment,  the  court  may 
impose  additional  hard  labor  for  nonpay- 
ment of  costs.  State  v.  Judge,  6  So.  328, 
87  Ala.  46. 

Statutes  Not  Authorizing  Sentence  to 
Hard  Labor  Where  Punishment  Is  Im- 
prisonment Only. — Code,  §  5423,  provides 
that  when  a  fine  is  assessed  the  court 
may  allow  accused  to  confess  judgment 
for  the  fine  and  costs;  §  5425  provides 
that,  if  the  fine  and  costs  are  not  paid  or 
judgment  confessed,  accused  must  either 
be  imprisoned  in  the  county  jail,  or  sen- 
tenced to  hard  labor  for  the  county;  and 
§  5426  provides  tfhat  if,  on  conviction, 
judgment  is  rendered  against  accused 
that  he  perform  labor  for  the  county, 
and  if  the  costs  are  not  paid  or  judg- 
ment confessed  therefor,  the  court  may 
impose  additional  hard  labor  for  the 
county  to  pay  the  costs.  Held  that, 
wihere  the  punishment  of  an  accused  is 
fixed  by  the  jury  at  imprisonment  only, 
no  sentence  to  hard  labor  for  costs  can 
be  imposed.*  Ex  parte  Hill,  122  Ala.  114, 
26  So.  230;  Hollis  v.  State,  123  Ala.  74, 
26  So.  231. 

Where  accused  was  convicted  of  crime, 
being  sentenced  to  the  county  jail  for 
one  day,  but  no  fine  being  assessed,  the 
sentence  of  the  court,  imposing  hard 
labor  in  lieu  of  payment  of  costs,  is  er- 
roneous. Lewis  V,  State,  3  Ala.  App.  20, 
57  So.  1012. 

Costs  for  Removing  Prisoner  in  Misde- 
meanor Cases.— Code  1907,  §§  6584,  7635, 
provide  that  on  judgment  against  the  ac- 
cused that  he  perform  hard  labor,  if  costs 
are  not  paid  or  judgment  confessed,  the 
court  may  impose  additional  hard  labor 
for  a  period,  not  exceeding  ten  months, 
to  pay  such  costs.  Section  6638  provides 
that  the  sheriffs  fees  for  removing  a 
prisoner  from  one  county  to  another 
shall  be  taxed  against  the  prisoner  upon 
conviction,  and  that  execution  ^hall  issue 
therefor.  Held,  that  the  provision  that 
execution    should  issue    therefor  was    not 


the  exclusive  method  of  collecting  costs 
for  removing  a  prisoner  in  misdemeanor 
cases,  and  the  defendant  might  be  sen- 
tenced to  hard  labor  to  pay  the  fee, 
Clark  V,  State,  2  Ala.  App.  196,  56  So. 
813. 

It  was  error  to  sentence  one  convicted 
of  murder,  whose  term  was  fixed  by  tlie 
verdict,  to  an  additional  term  of  a  certain 
number  of  days*  hard  labor  for  costs  in- 
curred in  the  trial.  But  such  error  could 
be  corrected  on  appeal  on  affirmance. 
Weaver  v.  State,  1  Ala.  App.  48,  55  So. 
956,  rehearing  denied,  2  Ala.  App.  98,  56 
So.  749. 

Amount  Allowed  for  Labor  in  Working 
Out  Costs.— Acts  Sp.  Sess.  1907,  p.  183, 
§  13,  expressly  provides  that,  where  a 
defendant  is  sentenced,  forty  cents  a  day 
for  his  labor  shall  be  allowed  in  working 
out  the  costs  of  conviction.  Phillips  r. 
State,   47   So.  245,   156   Ala.   140. 

Act  Nov.  30,  1907  (Gen.  Acts  Sp.  Sess. 
1907,  p.  179;  Cr.  Code  1907,  p.  422,  note), 
fixing  forty  cents  as  the  rate  per  day  at 
which  convicts  shall  be  sentenced  for  the 
costs  of  prosecution,  repeals  the  former- 
law  fixing  the  rate  at  thirty  cents.  Phil- 
lips V.  State,  50  So.  326,  162  Ala.  53. 

One  convicted  of  crime  should  only  be 
sentenced  to  pay  the  costs  of  the  prose- 
cution at  the  rate  of  seventy-five  cents 
per  day,  as  provided  by  Code  1907,  §  7635; 
Acts  1907  (Sp.  Sess.),  p.  183,  §  13,  provid- 
ing a  rate  of  forty  cents  a  day,  being  un- 
constitutional. Boswell  V.  State,  1  Ala. 
App.  178,  56  So.  21;  Dowling  v.  Troy,  1 
Ala.  App.  508,  56  So.  116;  Stanfield  v. 
State,  3  Ala.  App.  54,  57  So.  402;  Orr  r. 
State,  5  Ala.  App.  674,  59  So.  706;  Frank- 
lin V.  State,  4  Ala.  App.  674,  59  So.  237; 
Swope  V.  State,  4  Ala.  App.  83,  58  So. 
809. 

The  act,  relating  to  sentences  for  pay- 
ment of  costs  at  forty  cents  per  day 
upon  conviction,  being  unconstitutional, 
one  convicted  of  a  misdemeanor  should 
be  sentenced  for  costs  at  the  rate  of 
seventy-five  cents  a  day,  as  provided  by 
Code  1907,  §  7635.  Clark  v.  State,  2  Ala, 
App.  196,  56  So.  813. 

One  convicted  of  petit  larceny  dhould, 
under  the  statute,  be  sentenced  for  the 
costs  of  the  prosecution  at  the  rate  of 
seventy-five  cents  a  day,  making  it  error 
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to  fix  the  rate  at  forty  cents  a  day.  Pugh 
V.  State,  174  Ala.  122,  56  So.  748. 

Under  Code  1907,  §  7635,  which  pro- 
vides that,  when  additional  hard  labor  is 
imposed  for  costs  upon  a  criminal  con- 
viction, the  assessment  shall  be  at  tftie 
rate  of  seventy-five  cents  per  day,  an  as- 
sessment in  a  prosecution  for  carrying  a 
weapon  should  have  been  at  seventy-five 
cents,  rather  than  forty  cents  per  day. 
Isaiah  z/.  State,  3  Ala.  App.  138,  58  So.  57. 

One  convicted  of  disposing  of  mort- 
gaged property,  and  sentenced  to  hard 
labor  for  payment  of  costs,  should  be 
sentenced  at  the  rate  of  seventy-five 
cents  per  day.  Swint  v.  State,  57  So. 
394,  3  Ala.  App.  93. 

In  a  prosecution  for  the  illegal  sale  of 
intoxicating  liquors,  a  sentence  to  im- 
prisonment in  default  of  payment  of  costs 
at  the  rate  of  forty  cents  a  day,  instead 
of  seventy-five  cents,  was  improper.  Wil- 
son V.  State,  57  So.  503,  3  Ala.  App.  158; 
Johnson  v.  State,  3  Ala.  App.  155,  57  So. 
499;  Rosenberg  v.  State,  5  Ala.  App.  196, 
59  So.  366. 

Limitation  of  Sentence  to  Hard  Labor 
for  Nonpayment  of  Costs. — A  sentence  to 
hard  labor  for  nonpayment  of  costs,  in  a 
criminal  prosecution  for  a  misdemeanor, 
can  not  exceed  eight  months,  nor  fifteen 
months  in  a  case  of  felony  (Sess.  Acts 
1880-81,  p.  67);  but  a  sentence  beyond 
this  limit,  being  a  clerical  error,  will  be 
corrected  by  the  supreme  court,  if  the 
record  contains  no  other  error.  Miller 
V.  State,  77  Ala.  41;  Vaughn  v.  State,  83 
Ala.  55,  3  So.  530. 

The  judgment  of  the  court  that  de- 
fendant, convicted  of  a  misdemeanor,  per- 
form hard  labor  for  the  county  for  fifteen 
months  to  pay  the  costs  of  the  prosecu- 
tion, will  be  corrected  on  appeal.  John- 
ston V,  State,  94  Ala.  35,  10  So.  667. 

Judgment  Not  Reciting  Amount  of 
Costs  or  Allowance  for  Each  Da/s  La- 
bor.— Under  Code,  §  4504  (providing  that 


when  the  sentence  is  for  hard  labor  for 
the  county,  and  the  costs  are  not  pres- 
ently paid  oi"  judgment  confessed  there- 
for, as  required  by  law,  the  court  may 
impose  additional  hard  labor  for  the 
county  for  such  a  period — in  cases  of 
felonies  not  to  exceed  fifteen  months — 
as  may  be  sufficient  to  pay  the  costs  at 
a  rate  not  less  than  thirty  cents  per 
diem),  a  judgment  in  a  felony  case, 
merely  directing  imprisonment  for  the 
costs  for  ten  months  will  not  be  dis- 
turbed, the  record  not  showing  the 
amount  taxable  as  costs,  thougrh  the  bet- 
ter practice  is  to  recite  in  the  judgment 
the  amount  of  the  costs,  the  number  of 
days  defendant  is  to  labor  to  pay  them, 
and  the  allowance  for  each  day's  service. 
Evans  v.  State,  109  Ala.  11,  19  So.  535. 

Judgment  Held  Not  a  Determination  of 
Time  Necessary  to  Work  Out  Costs. — A 
judgment  ordering  accused  to  perform 
additional  labor,  not  to  exceed  a  certain 
time,  at  so  much  per  day,  until  the  costs 
are  satisfied,  is  not  a  determination  of 
the  time  necessary  to  work  out  the  costs, 
as  requiied  by  Code  1896,  §  4532.  Line- 
han  V,  State,  120  Ala.  293,  25  So.  6. 

§  125.  Enforcement  against  State,  County, 
or  City. 

Where  the  president  of  the  board  of 
inspectors  of  convicts  bases  his  refusal 
to  request  the  state  auditor  to  pay  a  bill 
of  costs  in  a  criminal  case  solely  on  the 
ground  that  it  contains  a  fee  for  services 
by  a  solicitor  pro  tem.,  it  will  be  pre- 
sumed to  be  correct  in  all  other  respects. 
Trapp  V.  Roney,  120  Ala.  397,  24  So.  1001. 

§  221.  As  to  costs  on  appeal,  see  ante,* 
"Nature  and  Grounds  of  Right,"  §  74. 

§  254.  As  to  expenses  of  record  as 
item  of  costs,  see  ante,  "Expenses  of 
Record,  Abstract,  or  Transcript  on  Ap- 
peal or  Error,"  §  91. 
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Cosureties. 

See  the  title  PRINCIPAL  AND  SURETY.    See.  also,  the  titles  CONTRIBUTION; 

SUBROGATION. 


Cotenants. 

See  the  titles  JOINT  TENANCY;  TENANCY  IN  COMMON. 

CounciL 

See  the  title  MUNICIPAL  CORPORATIONS. 

CounseL 

See  the  title  ATTORNEY  AND  CLIENT. 

Counsel  Fees. 

See  the  titles  APPEAL  AND  ERROR;  ATTORNEY  AND  CLIENT;  COSTS;  DI- 

VORCE. 

Counts. 

See  the  titles  INDICTMENT  AND  INFORMATION;  PLEADING.  See,  also,  the 

title  ACTION. 

Counterclaim. 

See  the  title  SET-OFF  AND  COUNTERCLAIM. 
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COUNTERFEITING. 

Analysis. 

§  1.  Passing  or  Uttering  Counterfeits. 
§  2.  Indictment  or  Information. 

§  3.  Requisites  and  Sufficiency. 

§  4.  Evidence. 

Cross  References. 
See  the  titles  BANKS  AND  BANKING;  CRIMINAL  LAW;  FORGERY. 


§  1.  Passing  or  Uttering  Counterfeits. 

In  §  3154  of  the  printed  Code,  provid- 
ing for  the  punishment  of  "any  person 
who  alters  and  publishes  as  true,  and 
with  intent  to  defraud,  any  falsely  altered 
or  counterfeited  bank  bill,"  the  word  "al- 
tered" slhould  read  "uttered."  Bostick  v. 
State,  34  Ala.  266. 

§  2.  Indictment  or  Information. 

§  3. Requisites  and  Sufficiency. 

It  is  not  fatal  that  in  the  same  count 
the  indictment  charges  that  the  pris- 
oner forged  "or"  counterfeited;  as  Code, 
§  3506,  expressly  authorizes  the  alterna- 
tive allegation.  Johnson  v.  State,  35  Ala. 
370. 

Description  of  Indictment  Altered. — An 
indictment,  charging  the  forging  of  "an 
instrument  purporting  to  be  a  bank  bill 
for  $50,  purporting  to  be  issued  by  the 
Georgia  Railroad  &  Banking  Company, 
an  incorporated  bank  of  the  state  of 
Georgia,"  follows  the  Code,  and  is  good. 
Johnson  v.  State,  35  Ala.  370.  See,  also, 
Lowenthal  v.   State,  32   Ala.   589. 

Setting  Out  Bill  According  to  Its 
Tenor. — It  is  not  necessary,  in  an  in- 
dictment for  the  forgery  of  a  bank  bill, 
or  for  uttering  a  forged,  altered,  or  coun- 


terfeited bank  bill,  to  set  out  tiie  bill  ac- 
cording to  its  tenor.  Bostick  v.  State,  34 
Ala.  266. 

Currency  of  Subject  Matter. — The  time 
when  the  coin,  of  which  a  counterfeit  is 
uttered  and  published,  was  current  by 
law,  usage,  or  custom  in  the  state,  is  a 
material  ingredient  in  the  offense  de- 
nounced by  the  statute,  and  should  be 
distinctly  stated  in  the  indictment.  Nich- 
olson V.  State,  18  Ala.  529. 

An  indictment  for  counterfeiting  a 
bank  bill,  under  Code,  §  3154,  providing 
for  the  punishment  of  any  person  who 
utters  any  falsely  altered,  forged,  or 
counterfeited  bank  bill,  check,  draft,  bill, 
or  warrant,  need  not  allege  that  the  bill 
was  issued  to  circulate  as  money.  Bos- 
tick V.  State,  34  Ala.  266. 

§  4.  Evidence. 

Intent. — That  the  prisoner,  when  ar- 
rested, a  few  hours  after  the  passing, 
had  in  his  possession  very  many  similar 
forged  notes;  that  he  showed  a  desire 
to  conceal  them,  and  willingly  exhibited 
genuine  notes  in  his  possession — is  com- 
petent to  show  the  scienter.  Johnson  v. 
State,  35  Ala.  370.  See,  also,  Tharp  v. 
State,  15  Ala.  749. 


Counter  Security. 

See  the  titles  GUARANTY;  PRINCIPAL  AND  SURETY. 
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COUNTIES. 

Analysis, 

I.  Creation,  Alteration,  Existence,  and  Political  Functions. 

§  1.  Nature  and  Status. 

§  2.  Creation,  Existence,  and  Incidents  in  General. 

§  3.  Territorial  Extent  and  Boundaries. 

§  4.  Establishment  of  Boundaries. 

§  5.  Alteration  and  Creation  of  New  Counties. 

§  6.  Change  of  Boundaries  in  General. 

§  7.  Division. 

§  8.  Adjustment  of  Rights  and  Liabilities. 

§  8  (1)  In  General. 

§  8  (2)  Liability  in  Respect  to  Indebtedness,  and  Apportionment 
Thereof. 

§  8  (3)  Enforcement  of  Rights  and  Liabilities. 
§  9.  Precincts  and  Divisions  for  Special  Purposes. 

II.  Oovernment  and  Officers. 

(A)  Organization  and  Powers  of  Government  in  General. 
§  10.  Governmental  Powers  in  General. 

§  11.  Legislative  Control  of  Acts,  Rights,  and  Liabilities. 

(B)  County  Seat. 

§  12.  Constitutional  and  Statutory  Provisions. 
§  13.  Location  and  Establishment. 

§  14.  Submission  of  Question  to  Popular  Vote. 

§  15.  Removal. 

§  16.  In  General. 

§  17.  Power  to  Remove. 

§  18.  Proceedings. 

§  18  (1)  In  General. 

§  18  (2)  Amendment  and  Withdrawal  of  Signatures. 

§  18  (3)  Hearing,  Decision,  and  Review. 
§  19.  Submission  of  Question  to  Popular  Vote.    , 

§  19  (1)  In  General. 

§  19  (2)  Conclusiveness    and    Effect,    and    Resubmission    to 
Electors. 
§  20.  Change  of  Site  of  Public  Buildings. 

(C)  County  Board. 

§  21.  Nature  and  Constitution  in  General. 

§  22.  Creation  and  Abolition  of  Boards  and  Transfer  of  Powers. 

§  23.  Appointment  or  Election. 

§  24.  Powers  and  Functions  in  General. 

§  25.  Mode  of  Action  in  General. 

§  26.  Meetings. 


674 


Digitized  by 


Google 


Counties  675 


§  27.  Minutes  and  Records. 
§  28.  Appeals  from  Decisions. 
§  29.  Criminal  Responsibility  of  Members. 
(D)  Officers  and  Agents. 

§  30.  Appointment  or  Election  of  Officers. 

§  31.  Requisites  and  Sufficiency  of  Bonds. 

§  32.  Term  of  Office,  Vacancies,  and  Holding  Over. 

§  33.  Removal. 

§  34.  Compensation. 

8  35.  Commissions. 

§  36.  Particular  Officers,  Agents,  and  Services. 

§  37.  Fees. 

§  37 yi.  Right  in  General. 

§  38.  Particular  Offices  and  Services. 

§  39.  Accounting. 

§  40.  Authority  and  Powers. 
§  40yi.  Duties  and  Liabilities. 

§  41.  Treasurer. 

§  42.  Accounting  for  Public  Funds  or  Other  Property. 

§  42  (1)  Interest. 

§  42  (2)  Audit  and  Settlement. 
§  43.  Liabilities  on  Official  Bonds. 

§  44.  Accrual  or  Release  of  Liability  by  Breach  or  Fulfillment 

of  Conditions. 

§  44  (1)  In  General. 

§.44  (2)  Lo^s  of  Funds  Through  Fraud,  Theft,  or  Failure  of 
Depositary. 

§  44  (3)  Successive  or  Concurrent  Bonds. 

§  45.  Extent  of  Liability. 

§  46.  Summary  Remedies. 

§  47.  Actions. 

§  47  (1)  Nature  and  Form. 

§  47  (2)  Defenses. 

§  47  (3)  Parties. 

§  47  (4)  Pleading. 

§  47  (5)  Evidence. 

m.  Property,  Contracts,  and  Liabilities. 

(A)  Public  Buildings  and  Other  Property. 

§  48.  Construction  of  Buildings  and  Other  Work. 
§  49.  Control  and  Regulation  of  Public  Property,  Buildings  and 
Places. 

(B)  Contracts. 

§  50.    Capacity  to  Contract  in  General. 
§  5L  Powers  of  County  Board. 

§  51   (1)  In  General. 

§  51   (2)  Construction  of  Buildings. 
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§  52.  Formal  Requisites. 

§  53.  Validity  and  Sufficiency. 

§  54.  Unauthorized  or  Illegal  Contracts. 

§  54  (1)  In  General. 

§  54  (2)  Ratification 
§  55.  Implied  Contracts. 
§  56.  Construction  and  Operation. 
§  57.  Rights  and  Remedies  of  Contractor  and  Sureties. 

(C)  County  Expenses  and  Chargffes  and  Statutory  Liabilities. 
§  58.  Nature  and  Grounds  of  Liability. 

§  59.  Expenses  of  County  Government  in  General. 

§  60.  Expenses  Connected  with  Administration  of  Justice. 

§  6L  Criminal  Prosecutions. 

§  62.  Liabilities  Specially  Imposed  by  Statute. 

(D)  Torts. 

§  63.  Nature  and  Grounds  of  Liability. 

§  64.  Exercise  of  Governmental  Powers  in  General. 

§  65.  Condition  and  Use  of  Public  Buildings,  Places  and  Property. 

§  66.  Construction  and  Maintenance  of  Public  Improvements  and 

Works. 
§  67.  Acts  of  Officers  or  Agents. 
§  68.  Injuries  by  Mobs  or  Other  Wrongdoers. 

IV.  Fiscal  Management,  Public  Debt,  Securities,  and  Taxation. 

§  69.  Power  to  Incur  Indebtedness  in  General. 

§  70.  Limitation  of  Amount  of  Indebtedness. 

§  71.  Aid  to  Corporations  and  Investments  in  Stock. 

§  71  (1)  In  General. 

§  71   (2)  Submission  of  Question  to  Popular  Vote. 
§  72.  General  County  Funds. 
§  73.  Special  Funds. 
§  74.  Appropriations. 
§  75.  Warrants  and  Certificates  of  Indebtedness. 

§  76.  Power  to  Issue. 

§  77 ,  Issuance,  Requisites,  and  Validity. 

§  78.  Construction  and  Operation. 

§  79.  Assignment  and  Other  Transfer. 

§  80.  Payment. 

§  81.  Remedies. 

§  81   (1)  Limitations. 

§  81   (2)  Evidence,  Trial,  and  Judgment. 
§  82.  Power  to  Issue  Bonds. 

§  83.  In  General. 

§  84.  Public  Improvements. 

§  85.  Refunding. 

§  86.  Proceedings  Preliminary  to  Issue  of  Bonds. 

§  87.  Petition  or  Assent  of  Taxpayers  or  Voters. 
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§  88.  Issuance,  Requisites,  and  Validity  of  Bonds. 

§  88  ( 1 )  Ratification  and  Estoppel  to  Deny  Validity. 

§  88  (2)  Curative  Acts. 
§  89.  Payment  of  Bonds  and  Coupons. 
§  90.  Actions  on  Bonds  or  Coupons. 
§  91.  Taxation. 

§  92.  In  General. 

§  93.  Levy  for  Special  Purposes. 

§  94.  Disposition  of  Taxes  and  Other  Revenue. 
§  95.  Rights  and  Remedies  of  Taxpayers. 

§  95  (1)  Grounds  for  Injunction  or  Appointment  of  Receiver. 

§  95  (2)  Rights  of  Action,  Defenses,  and  Conditions  Precedent. 

§  95  (3)  Pleading  and  Evidence. 

V.  Claims  against  County. 

§  96.     Nature  of  Claims  Required  to  Be  Presented. 

§  97.     Interest. 

§  98.     Time  for  Presentation. 

§  99.     Verification  and  Proof. 

§  100.  Presentation  and  Filing. 

§  101.  Audit  and  Allowance  or  Disallowance. 

§  101   ( 1 )  Nature  and  Extent  of  Power  and  Duty  to  Audit  and  Al- 
low Claims  in  General. 

§  101   (2)  Hearing. 

§  101   (3)   Decision. 
§  102.  Review  of  Decision. 

§  102  (1)  Nature  and  Form  of  Remedy. 

§  102  (2)  Review  and  Determination  in  Appellate  Tribunal. 
§  103.  EflFect  of  Allowance  or  Disallowance. 

§  103  (1)  Conclusiveness  and  EflFect  of  Adjudication  in  General. 

§  103  (2)  EflFect  as  to  Other  Remedies  for  Collection. 
§  104.  Payment. 

VI.  Actions. 

§  105.  Capacity  to  Sue  or  Be  Sued  in  General. 

§  106.  Rights  of  Action. 

§  107.  Conditions  Precedent. 

§  108.  Presentation  of  Claim. 

§  109.  Defenses. 

§  110.  Jurisdiction  and  Venue. 

§  111.  Authority  to  Sue  in  Name  of  County. 

§  112.  Parties. 

§  113.  Pleading. 

§  114.  Evidence. 

§  115.  Trial. 

§  116.  Judgment. 

§  117.  Execution  and  Enforcement  of  Judjir.cnt. 

§  118.  Costs. 
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Cross  References, 

See  the  titles  ACTION;  ANIMALS;  APPEAL  AND  ERROR;  ATTORNEY 
GENERAL;  BOUNDARIES;  BRIDGES;  CEMETERIES;  CENSUS;  CHARI- 
TIES; CITIZENS;  CLERKS  OF  COURTS;  CONSTITUTIONAL  LAW;  CON- 
TRACTS; CORONERS;  CORPORATIONS;  COURT  COMMISSIONERS; 
COURTS;  DAMAGES;  DISTRICT  AND  PROSECUTING  ATTORNEYS;  DOM- 
ICILE; ELECTIONS;  EMINENT  DOMAIN;  EVIDENCE;  FERRIES;  FRAN- 
CHISES; GRAND  JURY;  HEALTH;  HIGHWAYS;  INJUNCTION;  JUDGES; 
JUSTICES  OF  THE  PEACE;  LICENSES;  LIMITATION  OF  ACTIONS; 
MANDAMUS;  MUNICIPAL  CORPORATIONS;  NOTARIES;  OFFICERS; 
PAUPERS;  PHYSICIANS  AND  SURGEONS;  PRINCIPAL  AND  SURETY; 
PUBLIC  LANDS;  RAILROADS;  RECORDS;  SCHOOLS  AND  SCHOOL 
DISTRICTS;  SHERIFFS  AND  CONSTABLES;  STATES;  TAXATION; 
TORTS;  TOWNS;  TURNPIKES  AND  TOLL  ROADS;  UNITED  STATES. 

As  to  subdivisions  of  counties,  see  the  title  TOWNS.  As  to  election  of  county 
officers,  see  the  title  ELECTIONS.  As  to  matters  relating  to  public  officers  in  gen- 
eral, see  the  title  OFFICERS.  As  to  liability  of  county  treasurer  and  of  Jiis  surety 
on  his  official  bond,  see  the  title  OFFICERS.  As  to  mandamus  to  compel  com- 
missioners' court  to  levy  a  tax,  see  the  title  MANDAMUS.  As  to  statutory  liability 
of  a  county  for  damages  caused  by  the  fall  of  public  bridge,  see  the  title  BRIDGES. 
As  to  mandamus  to  compel  county  treasurer  to  pay  claim  duly  allowed,  when  other 
remedy  exists,  see  the  title  MANDAMUS.  As  to  liability  of  county  for  fees  of 
counsel  appointed  by  court  to  defend  accused  persons,  see  the  title  COSTS.  As 
to  erection,  maintenance,  and  liability  for  injuries  on  bridges,  see  the  title  BRIDGES. 
As  to  power  of  county  to  take  a  bequest  in  perpetuity,  in  trust  for  some  specific 
object,  see  the  title  CHARITIES.  As  to  domicile  of  person  whose  residence  is 
partly  in  one  county  and  partly  in  another,  see  the  title  DOMICILE.  As  to  validity 
of  statutes  affecting  counties  in  general,  see  the  title  STATUTES. 


L     CREATION,    ALTERATION,     EX- 

ISTENCE,   AND   POLITICAL 

FUNCTIONS. 

§  1.  Nature  and  Status. 

Purpose  of  Creation. — Counties  are 
mere  local  subdivisions  of  the  territory 
of  the  state,  created  by  the  legislature 
in  the  manner,  and  under  the  limitations 
of  the  constitution  as  to  geographical  ex- 
tent, having  no  power  or  authority  ex- 
cept that  which  is  expressly  conferred. 
The  whole  purpose  of  their  creation  is 
with  a  view  to  the  policy  of  the  state,  to 
advance  political  organization  and  civil 
administration,  and  the  immediate  local 
interests  and  convenience  of  the  people 
residing  within  the  territory  assigned  to 
them.  Lott  r.  Brewer.  64  Ala.  287,  294; 
Soutihcrn  Exp.  Co.  v.  Hess,  53  Ala.  19, 
25;   Askew  v.   Hale   County,   54  Ala.   639. 

Counties  are  political  subdivisions  of 
the  state,  designed  as  agencies  in  the 
administration  of  civil  government,  and 
more  particularly  intended  to  aid  in  pro- 
moting the  paramount  object  of  all  gov- 
ernment,  which    is   to   afford    security    to 


the  preservation  of  the  life,  liberty,  and 
property  of  the  citizen.  Holifield  v,  Rob- 
inson, 79  Ala.  419,  422. 

The  County  as  a  Corporation.— The 
county  is  a  corporation  created  by  law. 
Ex  parte  Selma,  etc.,  R.  Co.,  45  Ala.  696. 

A  county  is  not  a  corporation  proper, 
but  a  quasi  corporation.  Askew  v.  Hale 
County,  54  Ala.  639;  Chambers  County  r. 
Lee  County,  55  Ala.  534;  Marengo  County 
V,  Coleman,  55  Ala.  605. 

"A  county  has  some  of  tlhe  character- 
istics of  a  corporation,  but  is  to  be  es- 
teemed rather  as  a  political  organization, 
the  auxiliary  of  the  state,  intrusted  with 
defined  functions  and  powers,  having  ex- 
clusive reference  to  the  general  policy  of 
the  state,  and  the  general  administration 
of  that  policy."  Edmondson  v.  DeKalb 
County,  51  Ala.  103. 

A  county  is  not  a  municipal  corpora- 
tion, within  the  meaning  of  §  36,  art.  4, 
of  the  constitution;  and  ihas  never  been 
regarded  in  this  state  as  other  than  a 
local  division,  for  the  better  administra- 
tion of    the  state  government.      Ex  parte 
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Selma,  etc.,  R.  Co.,  45  Ala.  696,  697;  Dunn 
V,  Wilcox  County,  85  Ala.  144,  4  So.  661. 
Wihile  a  county  has  corporate  charac- 
teristics, it  is  in  no  proper  sense  a  munic- 
ipal corporation,  but  a  mere  govern- 
mental auxiliary  or  latency,  possessing 
no  power  and  subjected  to  no  duty,  not 
originating  from  the  statute  creating  it. 
Askew  f.  Hale  County,  54  Ala.  639; 
Kumpe  V,  Bynum,  158  Ala.  311,  48  So.  55; 
Simpson  r.  Lauderdale  County,  56 
Ala.  64. 

§  2.  Creation,  Existence,  and  Incidents  in 
GeneraL 

Where  a  county  was  abolished  by  an 
ordinance  of  a  constitutional  convention, 
and  such  ordinance  was  subsequently  re- 
pealed by  an  act  of  the  general  assembly 
which  provided  that  said  county  should 
be  known  by  another  name,  it  did  not 
create  a  new  county,  but  re-established 
the  original  county  with  another  name. 
Exparte  Hall.  47  Ala.  675. 

§  3.  Territorial  Extent  and  Boundaries. 
§  4.  Establishment  of  Boundaries. 

Admissibility      of      Evident  e. — The 

boundary  lines  of  counties  are  but  sel- 
dom marked  by  natural  objects,  or  arti- 
ficial monuments,  discernible  by  the 
lines  of  tlhe  naked  eye.  Often  they  are 
referred  to  the  lines  of  the  government 
surveys  of  the  public  lands,  and  some- 
times to  places  designated  by  names, 
which  change  or  become  obsolete. 
There  is  no  provision  of  law  requiring 
the  survey  and  marking  of  the  bounda- 
ries, and  a  record  of  it  as  evidence  of  the 
fact.  The  boundary  is,  of  consequence, 
subject  to  parole  evidence.  Tidwell  v. 
State,  70  Ala.  33;  Miller  z\  Cullum,  4  Ala. 
576. 

In  an  action  involving  the  question 
whether  an  island  in  a  river  belongs  to 
a  particular  county,  under  Act  Feb.  9, 
1818  (Toulmin's  Dig.,  p.  87,  tit.  10,  c.  15), 
evidence  of  tihe  assumption  and  exercise 
of  jurisdiction  by  one  county  over  the 
island,  based  solely  on  pretended  rights 
resulting  from  an  arbitration  proceeding 
between  two  counties,  is  inadmissible. 
Russell  V,  Robinson  &  Co.,  153  Ala.  327, 
44  So.  1040. 

Where,  in  an  action  involving  the  ques- 


tion whether  an  island  in  a  river  is  within 
a  county,  under  Act  Feb.  9,  1818  (Toul- 
min*s  Dig.,  p.  87,  tit.  c.  15),  providing 
that  the  islands  in  a  river  shall  belong  to 
such  counties,  respectively,  to  the  shore 
of  w/hich  they  rfiay  be  most  near,  there  is 
no  record  memorial  of  the  measurements 
and  distances  from  the  island  to  the  re- 
spective shores  of  two  counties  at  the 
time  of  the  enactment  of  the  statute,  the 
recordation  of  ancient  deeds  and  convey- 
ances of  land  in  the  island  in  a  particular 
county,  and  the  ancient  records  of  tax 
assessments  showing  that  the  property 
was  assessed  for  taxes  for  tlhe  particular 
county,  and  like  facts  tending  to  show 
assumption  and  exercise  of  jurisdiction 
by  the  county  and  acquiescence  therein 
by  the  citizens,  are  competent  evidence. 
Russell  r.  Robinson  &  Co.,  153  Ala.  327. 
44  So.  1040.  See,  also,  Morgan  v.  Mobile, 
49   Ala.   349. 

In  an  action  involving  the  question 
v/hether  an  island  in  a  river  belongs  to 
Lawrence  county,  under  Act  Feb.  9,  1818 
(Toulmin's  Dig.;  p.  87,  tit.  10,  c.  15),  evi- 
dence that  such  county,  from  a  time  be- 
yond the  memory  of  living  witnesses 
down  to  1895,  when  a  dispute  between  it 
and  another  county  arose,  exercised  ex- 
clusive jurisdiction  over  the  island,  wlhich 
was  acquiesced  in  by  the  citizens  of  the 
two  counties  and  the  residents  of  the  is- 
land; that  in  1895,  when  the  dispute 
arose,  actual  measurements  were  made 
which  showed  that  the  island  at  that  time 
was  nearer  the  other  county;  and  that 
since  1875,  and  prior  to  1895,  the  federal 
government  had  for  navigation  purposes 
constructed  dams  and  widened  the  chan- 
nel of  the  river  between  tlhe  island  and 
Lawrence  county,  so  as  to  change  the 
shore  line  of  the  county — was  properly 
submitted  to  the  jury  in  determining  the 
issue.  Russell  v.  Robinson  &  Co.,  153 
Ala.  327,  44  So.  1040. 

Question  for  Jury. — If  the  location  of 
the  boundaries  of  a  county  becomes  a 
matter  of  dispute,  generally  it  must  be 
left  to  the  jury  to  say  where  its  true  lo- 
cation is.  Tidwell  v.  State,  70  Ala.  33; 
Miller  V.  Cullum,  4  Ala.  576. 

The  question  whetther  an  island  in  a 
river  is  within  a  county,  under  Territo- 
rial Act  Feb.  9,  1818  (Toulmin's  Dig.,  p. 
87,  tit.   10,  c.   15),  providing  that   islands 
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in  the  river  shall  belong  to  such  counties, 
respectively,  to  the  shore  of  which  they 
may  be  most  near,  is  one  of  fact,  de- 
pendent on  evidence,  and  for  the  deter- 
mination of  tlhe  jury.  Russell  v.  Robin- 
son &  Co.,  153  Ala.  327,  44  So.  1040. 

§    6.    Alteration    and    Creation    of    New 
Counties. 

§  6. Change  of  Boundaries  in  General. 

Reducing  County  below  Constitutional 
Requirement  of  Square  Miles. — Act  Sept. 
30,  1903  (Loc.  Acts  1903,  p.  462),  taking 
territory  from  Cleburne  territory  and 
adding  it  to  Calhoun  county  and  so  re- 
ducing the  former  to  less  than  six-hun- 
dred square  miles,  is  in  contravention  of 
Const.  1901,  §  39.  Kline  v.  State,  41  So. 
952,  146  Ala.  1. 

Authority  of  Counties  to  Alter  Their 
Boundaries. — Counties  are  political  sub- 
divisions of  the  state,  created  for  public 
convenience  in  the  administration  of  gov- 
ernment, and  their  territorial  limits  are 
fixed  by  the  legislature,  and  they  have  no 
authority  to  alter  the  same.  Russell  v, 
C.  N.  Robinson  &  Co.,  44  So.  1040,  153 
Ala.  327. 

Interpretation  of  Words  Used  in  Gov- 
ernment Survey. — In  Acts  1876,  p.  229, 
changing  boundary  line  between  Walker 
and  certain  other  counties,  the  words 
"range  line  number  five"  means  the  east- 
ern boundary  line  of  range  five;  hence, 
range  five,  west,  is  all  left  in  Walker 
county.     Drummond  v.  State,  61  Ala.  64. 

§  7. Division. 

Acts  1890-91,  pp.  592-594,  divide  Blount 
county,  for  certain  purposes,  into  eastern 
and  western  divisions.  Acts  1892-93,  pp. 
587-589,  declares,  in  §  5,  that  books  of 
record  shall  be  kept  for  the  western  di- 
vision in  the  same  manner  that  similar 
books  are  kept  for  the  eastern  division. 
Otlher  sections  provide  that  books  shall 
be  furnished  for  the  western  division,  and 
kept  within  one  mile  of  its  courthouse, 
for  the  recording  of  all  deeds,  etc.,  which 
"shall  be  similar  and  like  unto  the  books 
and  records  now  kept"  in  the  eastern  di- 
vision. Held,  that  the  county  is  practi- 
cally divided  into  two  counties  for  the 
purpose  for  wftiich  the  division  was  made. 
Griffith  V.  Karter,  116  Ala.  160,  22  So. 
484. 


§  8. Adjustment  of  Rights  and  Lia- 
bilities. 

§  8  (1)  In  GeneraL 

When  part  of  the  territory  and  inhab- 
itants of  a  county  are  separated  from  it, 
and  made  a  new  county  or  annexed  to 
another  county,  the  remaining  part  of 
the  county  retains  all  its  property,  pow- 
ers, right's,  and  privileges,  and  is  alone 
subject  to  all  its  obligations  and  duties, 
unless  some  express  statutory  provision 
to  the  contrary  is  made.  Askew  v.  Hale 
County,  54  Ala.  639. 

§  8  (2)  Liability  in  Respect  to  Indebted- 
ness, and  Apportionment  Thereof. 
Property    Rights    Acquired    and    Lost, 
and    Liabilities    Imposed   by   Transfer. — 

Territory  transferred  from  one  county 
to  another,  in  the  absence  of  express 
provision  to  the  contrary,  loses  all  claim 
to  share  in  the  property  of  the  county 
from  which  it  was  detached,  and  is  re- 
lieved from  the  indebtedness  of  that 
county,  except  as  to  debts  contracted  be- 
fore the  separation  and  which  are  a  lien 
upon  tlhe  detached  territory.  Houston 
County  V.  Henry  County,  157  Ala.  246, 
47  So.  710.  See,  also.  Chambers  County 
t\  Lee  County,  55  Ala.  534. 

Territory  transferred  from  one  county 
to  another  incurs  a  liability  and  share  in 
the  property  of  the  county  to  which  it  is 
attached,  and  that  county  neither  ac- 
quires any  rights  from  nor  assumes  any 
obligations  to  the  county  from  which  the 
territory  was  transferred,  in  the  absence 
of  legislative  provision  therefor.  Hous- 
ton County  V.  Henry  County,  157  Ala. 
246,  47  So.  710.  See,  also,  Chambers 
County  V.  Lee  County,  55  Ala.  534. 

Right  of  New  County  to  a  Pro  RaU 
&hare  of  Old  County's  Assets.— Code 
1907,  §  124,  provides  that,  where  a  new 
county  is  formed,  the  inhabitants  cut  off 
from  any  county  are  liable  for  the  pro 
rata  amount  of  the  "existing  debt"  of 
tihe  counties  from  which  they  have  been 
severed.  Code  1896,  §  1399,  relating  to 
the  ascertainment  and  collection  of  such 
indebtedness,  renders  the  new  county  lia- 
ble therefor  and  subject  to  suit  upon  fail- 
ure to  comply  with  the  section.  Held, 
that  in  the  absence  of  a  statutory  pro- 
vision permitting  the  new  county  to 
share  in  the  old  county's  assets,  tlhe  new 
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county,  while  liable  for  its  share  of  the 
old  county's  debt,  can  not  recover  a  share 
of  the  old  county's  general  fund,  in  the 
absence  of  a  showing  that  it,  or  a  part 
thereof,  had  been  specifically  collected 
for  tfhe  payment  of  the  debt  or  had  been 
applied  to  a  sinking  fund  for  that  pur- 
pose. Houston  County  r.  Henry  County, 
157  Ala.  246,  47  So.  710. 

Meaning  of  "Existing  Debt."— Code, 
1907,  §  124,  provides  that,  where  a  new 
county  is  formed,  the  inhabitants  cut  off 
from  any  county  are  liable  for  the  pro 
rata  amount  of  the  "existing  debt"  of  the 
counties  from  which  they  have  been  sev- 
ered. Code  1896,  §  1399,  relating  to  the 
ascertainment  and  collection  of  such  in- 
debtedness, renders  the  new  county  lia- 
ble therefor  and  subject  to  suit  upon 
failure  to  comply  with  the  section.  Held, 
that  the  term  "existing  debts"  means 
anything  then  owing  by  the  old  county, 
regardless  of  its  assets  or  ability  to  pay. 
Houston  County  v.  Henry  County,  157 
Ala.   246,  47   So.  710. 

Liability  of  New  County  for  Contin- 
gent Liabilities  of  Old. — On  the  creation 
of  a  new  county  out  of  adjoining  terri- 
tory, provision  t^hat  the  detached  por- 
tions shall  be  liable  for  its  pro  rata  share 
of  the  debts  of  the  county  from  which  it 
was  taken  does  not  subject  it  to*  a  pro- 
portionate liability  for  contingent  liabili- 
ties, arising  out  of  a  breach  of  duty.  As- 
kew V.   Hale  County,   54   Ala.   639. 

Constitutionality  of  Subsequent  Act 
Apportioning  the  County  Debts.— The 
apportionment  of  county  debts  need  not 
be  by  the  act  detaching  part  of  its  terri- 
tory and  joining  it  to  another  county, 
but,  as  done  by  Act  Feb.  27,  1907  (Loc. 
Acts  1907,  p.  290),  may  be  by  a  subse- 
quent act,  without  invading  any  vested 
rights  within  the  Constitution.  Cullman 
County  V,  Blount  County,  49  So.  315,  160 
Ala.  319,  citing,  Askew  v.  Hale  County, 
54  Ala.  639. 

Directing  Apportionment — When  one 
county  is  created  out  of  territory  of  an- 
other, it  is  proper  to  direct  that  the  lia- 
bilities of  the  old  county  be  apportioned 
between  the  two  counties.  Chambers 
County  V.  Lee  County,  55  Ala.  534. 
§  8  (3)  Enforcement  of  Rights  and  Lia- 
bilities. 

At    Law. — Where    a    new   county   has 


been  created  out  of  an  existing  county, 
the  debts  of  the  old  county  being  ap- 
portioned between  the  two,  an  action  at 
law  will  lie  against  the  new  county  for 
its  share  of  the  debts  thus  apportioned. 
Chambers  County  v.  Lee  County,  55  Ala. 
534.  See  post,  "Time  for  Presentation," 
§  98. 

In  Equity.— Even  if  Code  1896,  §§  1398, 
1399,  providing  that  the  inhabitants  cut 
off  from  any  county  are  liable  for  their 
pro  rata  amount  of  its  existing  debt, 
should  be  held  inapplicable  to  a  new 
county,  and  to  operate  only  on  its  in- 
habitants taken  from  another  county, 
such  defense  would  be  available  at  law, 
and  a  bill  by  a  new  county  founded  on 
that  theory  is  without  equity.  Houston 
County  V,  Henry  County,  50  So.  311,  162 
Ala.  488,  citing,  S.  C,  157  Ala.  246,  47  So. 
710. 

§  9.  Precincts  and  Divisions  for  Special 
Purposes. 

Legislative  Power  to  Establish. — Since 
the  precincts  or  beats  of  a  county  are 
territorial  political  subdivisions  estab- 
lished by  the  county  commissioners  un- 
der legislative  authority,  or  by  direct  leg- 
islative enactment,  the  legislature  has 
power  to  alter,  change,  or  abolislh  such 
precincts  or  beats  so  established,  at  will; 
there  being  no  constitutional  restriction 
or  limitation  thereon.  State  v.  Sawyer, 
36  So.  545,  139  Ala.  138. 

Statutory  Provisions. — The  acts  au- 
thorizing the  Wilcox  county  court  of  rev- 
enues "to  establish  or  abolish  districts 
in  which  stock  may  be  prevented  from 
running  at  large"  do  not  violate  Const., 
art.  4,  §  50,  forbidding  the  general  as- 
sembly to  authorize  any  municipal  cor- 
poration to  pass  laws  inconsistent  wifh 
the  general  laws  of  the  state,  as  coun- 
ties are  not  "municipal  corporations." 
Dunn  V.  Wilcox  County,  85  Ala.  144,  4 
So.  661.  See,  also,  Clark  v.  Port  of  Mo- 
bile, 67  Ala.  217. 

Act  Aug.  9,  1907  (Loc.  Acts  1907,  p. 
860),  divides  Houston  county  into  five 
revenue  districts,  appoints  certain  per- 
sons as  members  of  the  board,  naming 
one  for  each  district,  etc.,  and  provides 
that  district  No.  1  shall  embrace  beats  1, 
2,  3,  ai^d  4,  and  district  No.  2,  beat  3, 
etc.;   beat  3   being  included   in   both   dis- 
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tricts  No.  1  and  No.  2,  and  beat  5  not 
being  included  in  either  district.  The 
legislative  journals  disclosed  that  as  first 
introduced  the  bill  provided  for  beat  5  in 
one  of  the  districts;  but  when  t!he  act 
was  amended  beat  5  was  omitted  and 
beat  3  appeared  twice.  Held,  that  there 
being  a  doubt  as  to  whether  the  intention 
was  to  substitute  5  for  3  in  the  first  or  in 
the  second  district,  thus  leaving  the  dis- 
tricting provisions  in  confusion  and  in- 
operative, as  the  court  could  not  say 
whether  the  legislative  would  have  passed 
the  act  without  the  districting  feature,  the 
act  was  inoperative.  State  v,  Brackin,  45 
So.  841,  154  Ala.  151. 

II.   GOVERNMENT   AND   OFFICERS. 

(A)   ORGANIZATION  AND  POWERS 
OF      GOVERNMENT      IN      GEN- 
ERAL. 
§  10.  Goveramental  Powers  in  General 

Powers  Limited  by  Legislature. — Like 
most  corporations,  a  county's  powers 
are  necessarily  specific  and  limited,  but 
such  powers  as  it  may  exercise,  it  owes 
to  legislative  grant.  Ex  parte  Selma, 
etc.,   R.   Co.,  45   Ala.  696,  725. 

A  county  may  exercise  such  authority, 
in  all  matters  with  which  it  may  deal,  as 
the  legislature  may  think  fit  to  bestow 
upon  it,  wihere  the  legislative  power  it- 
self is  not  limited  by  some  constitutional 
restriction.  Ex  parte  Selma,  etc.,  R,  Co., 
45   Ala.  696,  725. 

Purpose  of  Conferring  Power.— Coun- 
ties, though  bodies  corporate  under  the 
statute,  are,  more  strickly  speaking,  polit- 
ical or  civil  divisions — governmental  or 
auxiliary  agencies — and  the  powers  con- 
ferred on  them  are  delegated  for  the  pur- 
poses of  civil  and  political  organization, 
and  can  not  be  said  to  be  violative  of 
the  maxim  that  legislative  powers  can 
not  be  delegated.  Stanfill  v.  Court  of 
County  Revenue,  80  Ala.  287,  citing  As- 
kew V.  Hale  County,  54  Ala.  639. 

§  11.  Legislative  Control  of  Acts,  Rights, 
and  Liabilities. 

Under  Const.,  art.  7,  §  3,  providing 
that  tax  assessors  may  be  removed  from 
office  for  certain  causes  by  the  circuit, 
city,  or  criminal  court  of  t/he  county  in 
which  such  officers  hold  their  office,  un- 
der   such    regulations    as    may    l)e    pre- 


scribed by  law,  Act  Feb.  28,  1887  (Acts 
1886-87,  p.  1),  undertaking  to  authorize 
the  governor  to  suspend  them  from 
office,  is  void.  Nolen  v.  State,  24  So.  251, 
118  Ala.  154. 

(B)   COUNTY   SEAT. 

§    12.   Constitutional   and   Statutory   Pro- 
visions. 

Where,  in  an  act  for  the  removal  of  a 
county  seat,  the  first  section  purports  to 
make  such  removal  witlhout  any  condi- 
tion, but  a  subsequent  section  provides 
that  it  shall  not  take  place  until  certain 
conditions  have  been  fulfilled,  the  later 
section  will  control,  and  the  removal  will 
be  conditional.  Hand  v,  Sta-pleton,  33 
So.   689,   135  Ala.   156. 

Const.,  §  40,  declares  that  no  county 
line  shall  be  altered  or  established,  or, 
in  the  event  of  the  creation  of  new  coun- 
ties, shall  be  established  so  as  to  run 
within  seven  miles  of  the  county  court- 
house of  any  old  county.  Section  41  pro- 
vides that  no  county  seat  or  courthouse 
shall  be  removed,  except  by  a  majority 
vote  of  the  qualified  electors  of  the  county. 
Held,  that  §  40  relates  to  the  change  of 
county  lines,  and  does  not  apply  to  the 
location  of  courthouses  which  under  § 
41  may  be  located  without  restrictions  at 
any  point  in  a  county.  State  v.  Porter, 
40   So.    144,    145   Ala.   541. 

Acts  1887,  p.  185,  authorizing  the  people 
of  Franklin  county  to  vote  on  the  ques- 
tion of  removal  and  location  of  a  county 
seat,  makes  no  provision  for  a  contest 
of  the  election;  nor  does  the  general 
election  law  provide  therefor;  hence 
there  is  no  statutory  provision  for  such 
contest.  Clarke  v.  Jack,  60  Ala.  271.  See 
Eohols  v,  Dunbar,  56  Ala.  131.  See 
post,  "Submission  of  Question  to  Popu- 
lar Vote,"  §  14. 

Const.,  art.  8,  §  2,  grants  the  right  of 
suffrage  to  all  persons  possessing  cer- 
tain qualifications,  and  requires  elections 
to  be  by  ballot,  and  all  election  laws  to 
be  uniform  throughout  the  state.  Held, 
that  Acts  1898-99,  p.  8,  authorizing  an 
election  for  the  purpose  of  changing  the 
county  seat  of  C.  county,  and  prescribing 
the  manner  of  conducting  such  election, 
and  Acts  1898-99,  p.  494,  in  amendment 
thereof,  are  not  invalid  in  that  the  ballots 
are  required  to  be  numbered,  and  in  es- 
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tablishing  a  registration  system  which 
excludes  certain  electors,  and  in  that  it 
restricts  the  law  to  C.  county,  since  such 
constitutional  provisions  do  not  apply  to 
elections  to  change  county  seats,  the  reg- 
ulation of  which  is  exclusively  within 
the  control  of  the  legislat>ure.  State  f. 
Crook,  ?8  So.  745,  126  Ala.  600.  See 
post,  "Subsequent  of  Question  to  Popu- 
lar Vote,"  §  19. 

§  13.   Location  and  Establishment. 

§  14.  Submission    of     Question     to 

Popular  Vote. 
Where  an  election  is  ordered  by  the 
legislature  of  Alabama,  to  determine 
upon  the  site  of  a  courthouse,  and  an  elec- 
tion is  had,  in  which  a  majority  of  the  le- 
gal votes  are  cast  in  favor  of  a  particu- 
lar place,  it  ought  not  to  be  disturbed  be- 
cause of  some  informality  or  irregularity 
in  the  mode  of  holding  it.  Clifton  v. 
Cook,  7  Ala.  114. 


§  16.  Removal. 


§    16. 


In   General 


Gen.  Acts  1903,  p.  117,  authorizes  the 
removal  of  a  county  seat  to  any  village, 
etc.,  in  the  county,  but  does  not  define 
what  is  meant  by  village.  Held,  that  a 
place  which  was  not  incorporated,  but  at 
which  there  was  a  post  office,  store,  one 
residence,  and  a  sawmill,  and  another 
building  in  process  of  construction,  was  a 
village  within  the  statute.  Court  of 
Com'rs  of  Washington  County  r.  State, 
44  So.  465,  151  Ala.  561. 

The  fact  that  two  of  the  county  com- 
missioners were  stockholders  in  the  cor- 
poration which  donated  the  lot  to  the 
county  on  which  the  courthouse  was  to 
be  built  did  not  affect  the  validity  of  the 
removal  of  the  county  seat.  Court  of 
Com'rs  of  Washington  County  v.  State, 
44  <So.  465,  151  Ala.  561,  citing  Jeffer- 
sonian  Pub.  Co.  v.  Hilliard,  105  Ala.  576, 
17  So.  112. 


§17. 


Power  to  Remove. 


Under  Acts  1900-1901,  p.  754,  making 
provision  for  the  removal  of  a  county 
seat,  and  the  appointment  of  commis- 
sioners to  sell  the  old  county  buildings, 
to  solicit  subscriptions  for  new  ones, 
and  to  have  general  supervision  of  the 
removal,   and   requiring   the   commission- 


ers' court  to  ascertain  the  amount  the 
county  could  contribute  during  the  year 
without  increasing  the  tax  rate,  provided, 
by  §  10,  p.  756,  that,  except  as  to  appoint- 
ing commissioners,  securing  subscrip- 
tions, and  ascertaining  what  could  be  re- 
alized from  the  old  buildings,  the  act 
should  not  take  effect  until  the  commis- 
sioners had  ascertained  that  the  removal 
would  not  require  an  increase  of  the  tax 
rate,  the  contribution  of  the  county  can 
not  be  distributed  over  several  years,  so 
as  to  be  paid  out  of  the  county  revenue 
during  those  years,  but  must  be  paid 
from  the  revenue  of  the  county  for  one 
year  without  increasing  the  existing  tax 
rate.  Hand  v,  Stapleton,  37  So.  362,  140 
Ala.  555.  See  post,  "In  General,"  §  18  (l).. 
Hand  v,  Stapleton,  145  Ala.  118,  39  So. 
651,  held  that  the  tax  could  extend  over  a 
period  of  years  and  expressly  overruled 
anything  conflicting  with  that  opinion  as 
expressed  in  Hand  v,  Stapleton,  135  Ala. 
161,  33  So.  689;  S.  C,  140  Ala.  560,  37  So. 
362. 

§  18. Proceedings. 

§  18  (1)   In  General 

Acts  1903,  p.  117,  providing  for  the 
change  of  a  county  seat,  and  requiring  the 
petition  therefor  to  be  presented  to  the 
governor,  means  that  it  must  be  lodged 
with  him  or  his  official  force  in  some 
formal  manner,  so  as  to  become  an  of- 
ficial document.  State  v.  Porter,  40  So. 
144,  145  Ala.  541. 

Act  Feb.  5,  1901  (Acts  1900-01,  p.  754), 
for  the  removal  of  the  county  seat  of  13. 
county  in  §  1,  provides  for  the  removal 
of  said  county  seat.  Sections  2-5  (pages 
754,  755)  appoint  commissioners  to  re- 
ceive subscriptions  to  sell  certain  prop- 
erty belonging  to  the  county,  and,  when 
they  have  solvent  subscriptions  to  a  cer- 
tain amount  and  the  proper  site,  to  pro- 
vide for  building  the  courthouse  and  jail 
on  April  1,  1901.  Section  6  directs  the 
commissioners  court  at  its  February  term 
to  "ascertain  and  certify  to  the  board  of 
commissioners  ♦  *  *  what  amount  rf 
money"  the  county  can  contribute  during 
the  year  1901  without  increasing  the  tax 
of  said  county.  Section  7  provides  that 
the  county  shall  pay  all  the  expenses  of 
the  moving  and  building,  provided  the 
amount  necessary  "is  on  hand  or  can  be 
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raised  by  said  county  without  increasing 
the  tax  rate/'  Section  10  (page  756) 
places  the  entire  matter  in  the  hands  of 
the  courthouse  commissioners,  and  pro- 
vides that,  with  the  exception  of  certain 
preliminary  matters,  the  act  shall  not 
take  effect  until  it  is  ascertained  by  them 
that  the  amount  "to  be  paid"  by  the 
county,  in  addition  to  the  other  sums  to 
be  used,  "will  not  require  an  increase  of 
the  present  tax  rate  of  said  county  to 
pay  the  same."  Held,  that  the  court- 
house commissioners  were  to  ascertain 
what  the  buildings  would  cost,  whether 
they  could  so  arrange  the  payments  for 
the  same  that  a  portion  of  the  money 
could  be  paid  in  yearly  installments,  then 
by  conference  with  the  county  commis- 
sioners what  amounts  they  could  con- 
tribute annually  without  necessitating  an 
increase  of  the  tax  rate,  and  if  by  utilizing 
those  payments  the  buildings  could  be 
erected  they  were  to  proceed  to  the  erec- 
tion of  the  same.  Hand  v.  Stapleton,  39 
So.  651,  145  Ala.  118. 

§  18  (2)  Amendment  and  Withdrawal  of 
Signatures. 
In  order  for  any  of  the  signers  to  with- 
draw from  the  petition,  to  remove  a 
county  seat,  they  must  do  so  with  a  de- 
gree of  formality  corresponding  with  that 
required  in  presenting  the  petition.  State 
z.  Porter,  40  So.  144,  145  Ala.  541. 

§  18  (13)  Hearing,  Decision,  and  Review. 

Under  Acts  1903,  p.  126,  §  19,  in  rela- 
tion to  the  change  of  county  seats,  the 
governor  has  discretion  as  to  entertain- 
ing the  petition,  even  when  signed  by  a 
majority  of  the  voters,  if  he  has  reason 
to  believe  it  was  not  made  in  good  faith. 
State  z\   Porter,  40  So.  144,  145  Ala.  541. 

§  19.  Submission    of     Question     to 

Popular  Vote. 
§  19  (1)  In  General. 

Necessity  of  Popular  Vote  Optional 
with  Legislature. — The  legislature  has  the 
power  to  make  the  removal  of  a  court- 
house from  one  town  to  another  de- 
pendent upon  the  condition  of  its  ap- 
proval by  popular  vote.  The  question  is 
not  res  integra,  and  so  not  open  to  de- 
bate. Ex  parte  Hill,  40  Ala.  121,  citing, 
Stein  V.  Mobile,  24  Ab.  591,  619. 

Sess.  Acts  1865-66,  n.  464,  providing  for 
the  removal  of  the  county  seat  of  Dallas 


county  from  Cahaba  to  Selma,  is  not  un- 
constitutional because  it  was  passed  with- 
out any  consultation  with  the  people  of 
the  county.  Ex  parte  Hill,  40  Ab.  121. 
§  19  (2)  Conclusiveness  and  EfiFect,  and 
Resubmission  to  Electors. 

Gen.  Acts  1903,  p.  117,  in  relation  to 
the  removal  of  county  seats,  provides  in 
§  4  (page  119)  that  notice  of  the  order 
for  the  holding  of  an  election  shall  be 
given  by  publication  for  a  certain  num- 
ber of  consecutive  weeks.  Held  that, 
though  publication  was  not  had  for  the 
required  time,  it  would  not  invalidate  the 
election,  in  the  absence  of  a  showing 
that  the  want  of  full  notice  deprived  some 
portion  of  the  electors  of  their  right  to 
vote  which  would  have  changed  or  ren- 
dered the  result  doubtful.  Court  of 
Comm'rs  v.  Bowling,  151  Ala.  561,  44  So. 
465. 

The  fact  that  the  board  of  election 
failed  to  furnish  the  inspectors  holding 
the  election  a  certified  list  of  the  regris- 
tered  voters  in  each  precinct,  or  the  fail- 
ure of  those  voting  at  the  election  to  pro- 
duce their  certificates  of  registration  and 
to  produce  the  receipts  of  the  tax  col- 
lector showing  the  payment  of  poll  taxes, 
etc.,  in  the  absence  of  a  showing  that 
illegal  ballots  were  received  which  af- 
fected the  result,  were  mere  irrcgfularities, 
not  rendering  the  election  void.  Court  of 
Com'rs  of  Washington  County  z\  State, 
44  So.  465,  151  Ala.  561. 
§  20.   Change  of  Site  of  Public  Buildings. 

Where  an  act  of  the  legislature  selected 
a  certain  town  as  the  county  seat,  the 
board  of  county  commissioners  had  no 
authority  to  remove  the  courthouse  to  a 
portion  of  the  town  not  embraced  within 
its  limits  when  the  locating  act  was 
passed,  notwithstanding  that  the  act  add- 
ing territory  to  the  town  was  passed 
shortly  after  the  locating  act,  and  that 
the  actual  establishment  of  the  court- 
house occurred  after  the  enlargement  of 
the  town,  such  authority  being  especially 
wanting  in  view  of  Const.,  §  41,  provid- 
ing that  no  courthouse  or  county  site 
shall  be  removed  except  by  a  majority 
vote  of  the  qualified  electors  of  said 
county  voting  at  an  election  held  for 
such  purpose.  Marengo  County  t\  Mat- 
kin,  32  So.  669,  134  Ala.  275. 

Const.,    §    41,    provides    that    no    court- 
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house  or  county  site  shall  be  removed 
except  by  a  majority  vote  of  the  qualified 
voters  of  the  county  voting  at  an  election 
held  for  such  purpose.  Held,  that  the 
terms  ''courthouse  site"  and  "county  site," 
as  used  in  such  section,  should  be  con- 
strued to  signify  a  seat  of  government  of 
the  county,  and  hence  that  such  section 
did  not  apply  to  nor  require  an  election 
for  the  removal  of  the  courthouse  of  the 
county  from  one  lot  of  ground  to  another 
within  the  boundaries  of  the  town  desig- 
nated as  the  county  seat.  Matkin  v,  Mar- 
engo County,  34  So.  171,  137  Ala.  155.  See, 
also,  Marengo  County  v.  Matkin,  134  Ala. 
275,  32  So.  669. 

(C)    COUNTY  BOARD. 
§  21.    Nature  and  Constitution  in  Gen- 
eraL 

The  court  of  county  commissioners  is, 
by  statute,  declared  a  court  of  record. 
R.  C,  §  825.     Speed  v,  Cocke,  57  Ala.  209. 

The  court  of  county  commissioners  is 
a  court  of  record,  of  peculiar  constitution. 
It  is  clothed  with  large  powers  relating 
to  the  internal  government  and  affairs  of 
the  county,  some  of  which  are  in  their 
nature  legislative,  some  judicial,  and  oth- 
ers administrative  or  executive.  Jeffer- 
sonian  Pub.  Co.  v.  Milliard,  105  Ala.  576, 
17  So.  112;  Southern  Exp.  Co.  v.  Hess,  53 
Ala.  19,  25.  See  post,  "Powers  and  Func- 
tions in  General,"  §  24. 

The  board  of  county  commissioners 
bears  a  close  resemblance  to  the  board  of 
alderman  of  a  municipal  corporation,  or 
of  directors  of  private  corporations. 
Bragg  V.  Rogers,  107  Ala.  444,  19  So.  909, 
913.  See  post,  "Nature  and  Extent  of 
Power  and  Duty  to  Audit  and  Allow 
Claims  in  General,"  §  101  (l). 

§  22.    Creation  and  Abolition  of  Boards 
and  Transfer  of  Powers. 

Act  Feb.  18,  1899,  establishing  the  board 
of  revenue  for  Jefferson  county,  and  abol- 
ishing the  court  of  county  commissioners, 
is  not  unconstitutional,  under  Const.,  art. 
7,  §  3,  providing  for  the  impeachment  and 
removal  of  county  officers  from  office,  be- 
cause depriving  the  county  commission- 
ers of  office  without  trial,  since  such  con- 
stitutional limitation  does  not  affect  the 
right  of  the  legislature  to  abolish  an  of- 
fice created  by  it.  Hawkins  v,  Roberts  & 
Son,  122  Ala.  130,  27  So.  327.     See,  also, 


Oldham  v.  Birmingham,  102  Ala.  357,  14 
So.  793;  Perkins  v,  Corbin,  45  Ala.  103; 
Nolen  V.  Moore,  118  Ala.  154,  24  So.  251. 

§  23.   Appointment  or  Election. 

Act  1875,  "to  establish  a  board  of  reve- 
nue for  Montgomery  county,"  providing 
for  the  appointment  of  the  members 
thereof  by  the  governor,  instead  of  their 
election  by  the  voters  of  the  county,  is 
not  violative  of  any  constitutional  pro- 
vision. Board  of  Revenue  v.  Barber,  53 
Ala.  589.  See,  also,  President  v.  Board, 
45   Ala.  399. 

Act  Jan.  29,  1879  (Sess.  Acts  1878-79,  p. 
208),  authorizing  the  division  of  counties 
into  commissioners'  districts,  provides  for 
one  commissioner  from  each  district,  in 
which  district  he  shall  reside.  Held  that, 
although  the  voters  in  each  district  vote 
for  commissioners  from  all  the  districts, 
yet  a  candidate  must  run  for  a  particular 
district,  and  can  not  be  declared  elected 
for  another  district,  although  he  receives 
more  votes  than  the  highest  candidate  for 
the  other  district.  State  r.  Nicholson,  66 
Ala.  181. 

§  24.   Powers  and  Functions  in  GeneraL 

Nature  of  Powers. — The  board  of 
county  commissioners  has  powers  which 
are  in  their  nature  judicial,  other  pov/ers 
which  are  in  their  nature  legislative,  and 
other  powers — the  powers  of  most  fre- 
quent exercise — which  are  purely  admin- 
istrative or  executive.  It  is  in  the  exer- 
cise of  mere  administrative  power  in  the 
making  of  contracts  and  in  the  allowance 
or  rejection  of  claims.  Board  v.  Barber, 
53  Ala.  589;  Clarke  v.  Jack,  60  Ala.  271; 
Jeffersonian  Pub.  Co.  v,  Hilliard,  105  Ala. 
576,  17  So.  112;  Bragg  v,  Rogers,  107  Ala. 
444,  19  So.  909,  913. 

Control  of  Property  and  Finances. — 
The  court  of  county  commissioners,  or, 
as  they  were  designated  prior  to  the 
Code  of  1852  "the  commissioner  of  reve- 
nue and  roads,"  are  officers  of  the  county, 
and  their  chief  function  is  to  control  the 
property  and  finances  of  the  county. 
Code,  1876,  §§  756,  1619.  Holifield  v.  Rob- 
inson, 79  Ala.  419,  422. 

"The  court  of  county  commissioners 
has  control  of  all  the  property  of  the 
county.  A  duty  resting  upon  them  is  the 
erection  and  keeping  in  repair  the  court- 
house  and  jail;   and   for  these  purposes, 
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they  may  make  all  necessary  contracts. 
Code  of  1876,  §§  817-18-20-23/'  Jack  v, 
Moore,  66  Ala.  184,  188. 

Power  to  Make  Regulations  for  Support 
of  Poor. — ^The  commissioners'  court  has 
authority,  among  other  things,  to  make 
such  rules  and  regulations  for  the  support 
of  the  poor  in  the  county  as  are  not  in- 
consistent with  any  law  of  the  state.  R. 
C,  §  832.  Southern  Exp.  Co.  v.  Hess,  53 
Ala.  19,  25. 

Supervision  of  Highwasrs. — In  respect 
to  the  public  highways,  the  court  of 
county  commissioners  exercise  a  quasi 
legislative  authority;  and,  in  the  absence 
of  statutory  provisions,  the  county  is  not 
responsible  for  the  manner  in  which  that 
authority  is  exercised.  Greene  County  v, 
Eubanks,  80  Ala.  204.  See,  also,  Barbour 
County  V.  Brunson,  36  Ala.  362;  Askew 
V.  Hale  County,  54  Ala.  639;  Holifield  v. 
Robinson,   79   Ala.  419,  422. 

Power  to  Settle  and  Allow  Claims  and 
Accounts. — ^The  commissioners'  court  has 
authority,  among  other  things,  to  ex- 
amine, settle  and  allow  all  accounts  and 
claims  chargeable  against  the  county. 
R.  C,  §  832.  Southern  Exp.  Co.  v,  Hess, 
53  Ala.  19,  25;  Jeffersonian  Pub.  Co.  v. 
Hilliard,  105  Ala.  576,  17  So.  112;  Cald- 
well V.  Dunklin,  65  Ala.  461,  463. 

Power  to  Bind  County. — The  county 
commissioners  can  only  bind  the  county 
by  their  acts  where  they  are  authorized 
by  statute  to  do  so.  Sims  v,  Butler 
County,  49  Ala.  110.  See  the  title 
BRIDGES. 
§  26.   Mode  of  Action  in  General. 

Under  Act  Dec.  31,  1868,  authorizing 
counties,  cities,  and  towns  to  subscribe 
to  the  stock  of  railroad  companies,  a  pro- 
posal of  a  railroad  company,  made  in  ac- 
cordance with  the  provisions  of  the  act, 
to  a  special  term  of  a  court  of  county  com- 
missioners, will  give  the  court  jurisdic- 
tion to  order  that  the  proposal  be  sub- 
mitted to  the  qualified  electors  of  the 
county.  Ex  parte  Selma  &  G.  R.  Co.,  46 
Ala.  230. 

§  26.   Meetings. 

Time  of  Meetings  and  Collateral  In- 
quiry Thereof. — As  to  the  time  when  a 
commissioner's  court  is  to  be  held,  it  is 
precisely  on  a  footing  with  a  circuit  court, 
which    must   commence   its   sittings   at   a 


particular  time,  and  can  sit  no  longer 
than  it  is  authorized  by  law  to  continue 
its  session.  Lewis  v.  Gainesville,  7 
Ala.  85. 

The  legality  of  the  time  of  holding  the 
session  of  the  commissioners*  court,  in 
which  an  order  was  made,  may  be  col- 
laterally inquired  into  in  a  proceeding  by 
which  the  party  to  the  order  seeks  a  ben- 
efit under  it.  Wightman  v,  Karsner,  30 
Ala.  446. 

Place  of  Meetings. — Gen.  Acts  1903,  p. 
117,  in  relation  to  the  removal  of  county 
seats,  provides  that  if,  on  a  canvass  of  the 
returns  of  the  election  provided  for,  it 
be  ascertained  that  a  majority  of  the 
votes  cast  were  in  favor  of  removal  of 
the  county  seat,  the  city,  etc.,  selected 
shall  thereafter  be  the  county  seat.  Held, 
that  where,  on  an  election  as  to  the  ques- 
tion whether  a  county  scat  should  be  re- 
moved to  a  certain  place,  the  vote  was  in 
favor  of  the  proposition,  orders  of  the 
court  of  county  commissioners  made  in 
pursuance  of  the  mandate  of  the  statute 
for  the  purpose  of  effectuating  the  com- 
pletion of  the  courthou.se  at  the  place  to 
which  the  county  seat  was  to  be  removed, 
•were  not  invalid  because  the  commission- 
ers made  such  orders  at  sittings  of  the 
court  at  the  place  from  which  the  county 
seat  was  to  be  removed.  Court  of  Com'rs 
of  Washington  County  r.  State,  44  So. 
465,   151   Ala.  561. 

Power  to  Prolong  or  Adjourn  a  Term 
of  Court,  Necessity  of  Notice,  and  Valid- 
ity of  Orders  at  Subsequent  Term. — 
Where  the  court  of  county  commissioners 
convened  at  the  proper  day  of  the  regu- 
lar term,  for  the  purpose  of  issuing  or- 
ders in  pursuaiice  of  a  mandate  of  an  act, 
for  the  purpose  of  effecting  the  construc- 
tion and  completion  of  a  courthouse  and 
jail,  it  unquestionably  had  the  right 
to  prolong  the  term  until  the  next  regu- 
lar term  by  orders  entered  upon  the 
minutes  of  the  court,  and  the  orders  so 
issued  in  a  subsequent  trial  are  valid; 
and,  as  the  sittings  were  during  the  regu- 
lar term,  there  was  no  necessity  for  the 
giving  of  any  notice,  as  is  required  for 
special  term.  Court  of  Comm'rs  r.  Bowl- 
ing,  151   Ala.   561,   44   So.   465. 

If  the  cotirt  of  county  commissioners 
meets  at  the  proper  time,  it  may  adjourn 
to  any  day  before  the  next  term,  and  is 
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not  bound  to  adjourn  from  day  to  day. 
Lewis  V.  Gainesville,  7  Ala.  85;  Hays  v, 
Alrichs,  115  Ala.  239,  22  So.  465. 

Where  proceedings  for  the  erection  of 
a  new  courthouse  were  adjourned  by  the 
court  of  county  commissioners  from  its 
regular  May  term  until  an  adjourned  term 
held  in  July,  when  orders  relating  to  the 
construction  of  such  courthouse  were 
passed  and  warrants  issued,  the  fact  that 
the  June  term  of  the  commissioners' 
court  intervened  between  the  May  and 
July  term,  at  which  the  courthouse  pro- 
ceedings were  continued,  did  not  invali- 
date the  orders  passed  at  the  July  term, 
since  the  June  term  was  limited  by  Code 
1896,  §  3978,  to  the  transaction  of  busi- 
ness relating  solely  to  taxation.  Matkin 
V.  Marengo  County,  34  So.  171,  137  Ala. 
155. 

§  27.    Minutes  and  Records. 

Elements  of  the  Record. — A  county 
commissioner's  court  is  of  limited  statu- 
tory jurisdiction,  and,  to  support  its  pro- 
ceedings when  assailed  on  certiorari,  its 
records  must  affirmatively  show  jurisdic- 
tion. Lowndes  County  Court  Com'rs  v. 
Hearne,  59  Ala.  371.  See,  also,  Molett  v. 
Keenan,  22  Ala.  484;  Keenan  v.  Commis- 
sioners' Court,  26  Ala.  568. 

The  commissioners'  court,  in  exercising 
statutory  powers,  is  of  limited  jurisdic- 
tion, and  its  records  must  affirmatively 
show  the  existence  of  the  facts  on  which 
its  authority  rests.  Commissioners'  Court 
V.  Johnson,  145  Ala.  553,  39  So.  910;  Com- 
missioners' Court  V,  Whitley,  145  Ala.  668, 
39  So.  911,  citing  Flowers  v.  Grant,  129 
Ala.  275,  30  So.  94;  Joiner  v.  Winston,  68 
Ala.  129,  130;  Stanfill  v.  Court  of  County 
Revenue,  80  Ala.  287;  Brooks  v,  Johns, 
119  Ala.  412,  24  So.  345;  McKinney  v. 
Commissioners'  Court,  168  Ala.  191,  52 
So.  756.     See  the  title  COURTS, 

Time  of  Entering  Minutes.— The  acts 
of  the  commissioners'  court  need  not  be 
entered  in  the  formal  minutes  at  the 
term  at  which  done,  and  a  county  tax  as- 
sessed by  that  court  is  not  invalid  be- 
cause entered  by  the  clerk,  when  the  court 
was  not  in  session.  Adams  v.  Southern 
Ry.  Co.  (Ala.),  58  So.  397,  citing  Goodson 
V.  Dean,  173  Ala.  301,  55  So.  1010;  Louis- 
ville, etc.,  R.  Co.  V,  Perkins,  152  Ala.  133, 
44  So.  602. 


Effect  of  the  Transcript.— As  to  the 
certificate  of  the  record  of  the  commis- 
sioners' court,  simply  because  it  is  a 
court  of  limited  jurisdiction,  there  is  no 
reason  why  a  different  rule  would  prevail 
as  to  the  eflFect  of  the  transcript,  from 
what  would  be  accorded  to  a  transcript 
from  a  court  of  general  jurisdiction. 
Lewis  V.  Gainesville,  7  Ala.  85. 

Power  to  Amend.— The  commission- 
ers' court,  like  every  court  of  record,  has 
power  to  amend  its  records  nunc  pro 
tunc,  if  there  be  matter  of  record,  that 
authorizes  the  amendment.  Commission- 
ers' Court  V.  Hearne,  59  Ala.  371,  372. 

§  28.    Appeals  from  Decisions. 

When  a  county  board  of  revenue,  which 
is  made  a  court  of  record,  is  authorized 
to  examine  the  bonds  of  county  officers, 
to  require  a  new  bond  from  an  officer 
whose  old  bond  is  found  insufficient,  and 
to  report  a  vacancy  in  the  office  on  his 
failure  to  give  a  new  bond  as  required, 
the  action  of  the  board,  declaring  the 
sheriff's  bond  insufficient,  and  requiring 
him  to  give  a  new  one,  is  final  and  con- 
clusive, no  appeal  from  its  decision  be- 
ing given  by  the  statute;  and  it  can  not 
be  revised  or  reversed  by  the  circuit 
court.  Ex  parte  Boothe,  64  Ala.  312,  cit- 
ing Ex  parte  Harris,  52  Ala.  87;  Ex  parte 
Thompson,  52  Ala.  98;  Harris  v.  Tucker, 
54  Ala.  205;  Beebe  v,  Robinson,  52 
Ala.  66. 

§  29.  Criminal  Responsibility  of  Mem- 
bers. 
County  commissioners  can  not  be  in- 
dicted for  failing  to  levy  a  tax  to  build  a 
new  jail,  if  the  county  is  already  taxed  up 
to  the  statutory  limit,  and  the  amount 
collected  is  not  sufficient  for  the  ordinary 
expenses  of  the  county.  McDaniel  r. 
State,  31  Ala.  390. 

(D)    OFFICERS  AND  AGENTS. 

§  80.    Appointment  or  Election  of  Offi- 
cers. 

Since  the  passage  of  the  act  of  Jan- 
uary 27,  1845,  to  organize  a  board  of  com- 
missioners of  roads  and  revenue  for  Mo- 
bile county,  the  judge  of  the  county  court 
has  no  power  to  appoint  commissioners 
to  examine  the  office  of  the  county  treas- 
urer. 'Stickney  v.  Judge  of  Mobile 
County  Court,  10  Ala.  35. 


Digitized  by 


Google 


688 


Counties 


§§  31-33 


§    31.     Requisites     and     Sufficiency     of 
Bonds. 

Penalty. — The  amount  of  the  penalty  of 
the  bonds  of  county  officers  must  be  de- 
termined by  the  officer  charged  with  the 
duty  of  approving  such  bonds,  and  his 
judgment  in  that  particular  is  not  to  be 
controlled  by  the  recommendations  of  the 
grand  jury.  Ex  parte  Plowman,  53  Ala. 
440. 

Statutory  Bonds. — An  official  bond  of 
a  county  treasurer,  the  condition  of  which 
is  in  the  precise  words  and  form  pre- 
scribed by  the  act  of  1839  (Clay's  Dig.,  p. 
577,  §  11),  and  refers  specially  to  the  act, 
by  virtue  of  which  the  bond  was  executed, 
and  on  which  is  indorsed  the  oath  pre- 
scribed by  the  act,  subscribed  by  the 
treasurer,  is  a  good  statutory  bond,  al- 
though it  does  not  recite  that  the  prin- 
cipal obligor  is  the  county  treasurer,  or 
that  he  was  elected  as  such.  Wilson  v. 
Cantrell,  19  Ala.  642.  See  the  title 
BONDS. 

§  82.    Term    of    Office,    Vacancies,    and 
Holding  Over. 

An  appointment  by  the  commission- 
ers' court,  after  the  passage  of  the  act  of 
January  15,  1852,  and  before  the  passage 
of  the  subsequent  act  of  the  same  session 
suspending  the  operation  of  that  act,  to 
the  office  of  county  treasurer,  could  not 
confer  on  the  person  appointed  a  right  to 
hold  that  office  beyond  the  next  general 
election;  and  the  fact  that  his  successor, 
elected  in  August,  1854,  allowed  him  to 
retain  the  office  until  the  expiration  of 
three  years  from  the  time  of  his  appoint- 
ment, does  not  confer  on  the  successor 
the  right  to  extend  his  term  of  office  an 
equal  length  of  time  into  the  term  of  his 
successor.    Taylor  v.  State,  31  Ala.  383. 

§  33.    RemovaL 

Constitutionality.— Act  March  21,  1875, 
providing  for  the  removal  from  office  of 
county  officers  while  under  indictment, 
does  not  violate  any  provision  of  the  con- 
stitution, which  merely  creates  the  office, 
defines  the  manner  of  election,  and  fixes 
the  duration  of  the  official  term,  leaving 
to  the  legislature  the  whole  matter  of  re- 
moval or  suspension  from  office.  Ex 
parte  Wiley,  54  Ala.  226. 

Who  May  Be  Renioved.— Const.  1901, 
§  175,  provides  that  certain  officers  men- 
tioned, and  all  other  county  officers,  may 


be  removed  from  office  by  impeachment 
for  any  cause  specified  in  §  173,  provided 
the  rights  of  trial  by  jury  and  of  appeal 
shall  be  preserved;  but  the  section  is  not 
limited  to  county  officers  created  or  even 
mentioned  in  the  constitution,  nor  is  it 
limited  to  those  county  officers  who  are 
elected  by  vote  of  the  people  or  by  the 
legislature,  but  extends  as  well  to  those 
who  are  appointed;  the  provision  is  in- 
tended to  protect  county  officers  from 
removal  except  as  authorized,  during  the 
term  for  which  they  were  appointed  or 
elected,  and  was  not  intended  to  apply  to 
those  officers,  though  county  officers,  the 
terms  of  whose  incumbency  is  fixed  or 
determined  by  the  appointing  power. 
Touart  v.  Callaghan,  173  Ala.  453.  56  So. 
211. 

Causes  of  Removal  during  a  Fixed 
Term. — Under  Const.  1901,  §  175,  a  county 
officer,  appointed  or  elected  for  a  fixed 
term,  can  not  be  removed  during  the 
term  except  by  impeachment  for  causes 
enumerated  in  §  173,  in  which  proceed- 
ings he  has  the  right  of  jury  trial  and  ap- 
peal. Touart  v.  Callaghan,  173  Ala.  453, 
56  So.  211.     See  the  title  OFFICERS. 

Right  of  Governor  to  Remove  without 
Cause  during  a  Term  at  His  WilL — Act 
1907,  pp.  425-438,  which  revised  the  entire 
law  as  to  state  and  county  tax  commis- 
sioners, abolished  the  office  of  state  tax 
commissioner,  but  provided  for  the  office 
of  county  tax  commissioner,  and  regu- 
lated the  manner  of  appointment  thereto, 
continued  the  existing  county  tax  com- 
missioners in  office  for  the  term  for 
which  they  were  appointed,  but  did  not 
provide  any  definite  term  of  office  for 
their  successors,  who  were  to  be  ap- 
pointed by  the  state  tax  commissioners. 
Code  1907,  §  2238,  provided  that  any 
county  tax  commissioner  might  be  re- 
moved by  the  governor  at  his  discretion, 
or  by  the  state  tax  commissioner  with  the 
approval  of  the  governor,  for  any  ineffici- 
ency or  malfeasance  in  office;  and  that  of 
the  sufficiency  of  the  ground  or  cause  of 
removal  the  governor  should  be  the  sole 
judge.  Respondent  was  appointed  county 
tax  commissioner  for  a  term  which  be- 
gan with  the  expiration  of  the  commis- 
sioners who  were  in  office  at  the  passage 
of  the  act.  Held,  that  respondent  was  ap- 
pointed for  a  term  to  be  at  the  will  of  the 
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governor  or  appointing  power,  and  that, 
under  §  2238,  his  removal  by  the  gov- 
ernor, with  or  without  cause,  terminated 
his  right  to  the  office.  Touart  v,  Calla- 
ghan,  173  Ala.  453,  56  So.  211.  See  the 
title  OFFICERS. 

§  34.  Compensation. 

§  35.  Commissions. 

When  a  county  has  subscribed  for 
stock  in  a  railroad  company,  under  the 
provisions  of  the  act  approved  December 
31,  1868  (Sess.  Laws  1868,  p.  514),  and 
issued  its  bonds  for  the  amount  of  its 
subscription,  and  has  levied  and  collected 
a  special  tax  to  pay  the  interest  on  such 
bonds,  the  county  treasurer  is  not  entitled 
to  commissions  on  the  funds  so  col- 
lected, nor  can  he  claim  that  the  money 
should  pass  through  his  hands.  Barbour 
County  V,  Clark,  50  Ala.  416.  See  the  title 
TAXATION. 

§   86.   Particular    Officers,    Agents, 

and  Services. 
Compensation  for   Ex-Officio   Services. 

—Under  Const.  1901,  §  68,  relating  to 
compensation  x>f  county  officers  for  ex 
officio  services,  and  Acts  1911,  p.  154, 
amending  Code  1907,  §  3720,  to  allow  a 
probate  judge  not  to  exceed  $400  annually 
for  services  in  relation  to  public  roads, 
held,  that  such  allowance  was  not  com- 
pensation for  an  ex  officio  service  within 
the  meaning  of  the  constitution.  Macon 
County  V.  Abercrombie  (Ala.),  62  So.  449. 
See  the  title  OFFICERS. 

Treasurer. — See  ante,  "Commissions," 
§  35. 

§  37.    Fees. 

§  37^.  Right  in  General. 

Receiving  Illegal  Fees. — ^Where  a  county 
officer  received  illegal  fees,  his  act  was 
wrongful,  though  not  done  with  a  bad 
motive;  the  word  "wrongful"  meaning  an 
invasion  of  a  right  to  the  damage  of  an- 
other, without  reference  to  the  motive  of 
the  actor.  Mobile  County  v.  Williams 
(Ala.),  61  So.  963. 

§  38. Particular  Offices  and  Services. 

See  ante,  "Commissions,"  §  35. 
§  39.  — -  Accounting. 

See  post,  "Audit  and  Settlement," 
§  42  (2). 

3  Ala  Dig— 44 


§  40.  Authority  and  Powers. 

A  county  is  in  one  sense  a  business  cor- 
poration, and  in  that  sense  its  officers  and 
agents,  acting  within  the  authority  con- 
ferred on  them  by  law,  may  legally  bind 
the  county,  but  in  another  sense  it  is  a 
political  subdivision  of  the  state,  created 
in  aid  of  the  administration  of  the  state 
government,  and  in  this  sense  its  offi- 
cers are  public  officials  whose  acts,  un- 
less authorized,  are  not  merely  voidable 
but  void.  Mobile  County  zk  Williams 
(Ala.),  61   So.  963. 

§  40;^.    Duties  and  Liabilities. 
§  41. Treasurer. 

The  county  treasurer  is  the  proper  cus- 
todian of  moneys  raised  by  taxation  un- 
der the  railroad  subscription  act.  Such 
money  is  the  property  of  the  county  un- 
til paid  over;  and  it  is  a  breach  of  duty 
not  to  pay  a  duly  allowed  claim  against 
such  fund.  Barnes  v,  Hudman,  57  Ala. 
504.  See,  also,  Barbour  County  v.  Clark, 
50  Ala.  416.  which  case  is  not  in  conflict. 

If  a  treasurer  pays  claims  against  the 
county  without  the  order  of  payment  pre- 
scribed by  the  statute,  he  is  guilty  of  an 
official  default.  Caldwell  z\  Guinn,  54 
Ala.  64,  66. 

Liability  of  Payment  of  Illegal  Fees. 
— Where  illegal  fees  have  been  allowed 
by  county  commissioners  to  a  county 
officer,  the  county  treasurer  should  re- 
fuse to  make  payment,  and  if  he  makes 
payment  he  does  so  at  his  peril.  Mobile 
County  V.  Williams   (Ala.),  61   So.  963. 

§   42.    Accounting   for   Public   Funds   or 
Other  Property. 

§  42  (1)    Interest 

Interest  will  be  charged  on  I  he  amount 
which  a  defaulting  county  treasurer  has 
received  in  his  official  capacity  and  failed 
to  turn  over  to  his  successor  only  from 
the  time  such  successor  has  duly  quali- 
fied. Lewis  V.  Lee  County,  73  Ala.  148. 
See  Whitworth  v.  Hart,  22  Ala.  343. 

§  42  (2)   Audit  and  Settlement. 

A  settlement  of  accounts  by  county  of- 
ficer with  the  proper  authority,  unap- 
pealed  from,  is  not  conclusive,  and  may 
be  attacked  in  a  suit  on  the  officer's  bond. 
Moore  v.  Madison  County,  38  Ala.  670. 
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§  43.   Liabilities  on  Official  Bonds. 

§  44.  — —  Accrual  or  Release  of  Liability 
by  Breach  or  Fulfillment  of  Condi- 
tions. 

§  44  (1)    In  General. 

Receiving  Illegal  Fees. — Where  a 
county  officer  receives  illegal  fees,  the 
county  may  recover  the  same  in  a  suit 
against  the  officer  and  his  bondsmen.  Mo- 
bile County  V.  Williams  (Ala.),  61  So. 
963. 

Where  a  county  officer  received  illegal 
fees  for  work  done  by  virtue  of  his  of- 
fice, he  received  the  same  under  "color 
of  office"  within  Code  1907,  §  1500,  and 
was  therefore  liable  on  his  official  bond. 
Mobile  County  v,  Williams  (Ala.),  61  So. 
963. 

Failure  to  Pay  Witness  Certificates.^ 
The  failure  of  a  county  treasurer  to  pay 
the  certificate  of  a  witness  for  the  state, 
in  a  criminal  case,  when  such  payment  is 
a  charge  on  the  fine  and  forfeiture  fund 
of  the  county,  and  he  has  proper  funds 
with  which  to  pay  it,  is  a  breach  of  his 
bond,  for  which  an  action  lies.  Briggs  %\ 
Coleman,   51    Ala.   561. 

Cr.  Code  1886,  §  4889  (Code  1876, 
§  4460),  makes  certain  witness  certificates 
payable  by  the  county  treasurer  out  of 
any  fines  and  forfeitures  in  the 
treasury.  Laws  1880-81,  p.  231,  §  5,  re- 
quires the  clerk  of  the  circuit  court  to 
enter  in  a  book  kept  by  the  treasurer  a 
certified  list  of  all  certificates  issued  by 
him.  Section  6  provides  that  the  list 
shall  be  delivered  to  the  'treasurer,  and 
that  he  shall  pay  the  certificates  in  the  or- 
der of  their  entry,  and  that,  "when  a  cer- 
tificate is  paid,  the  fact  shall  be  marked 
on  said  book  with  the  date  of  payment, 
and  the  certificate  shall  be  surrendered." 
Held,  that  such  certificates  must  be  reg- 
istered by  the  clerk  before  they  become 
a  charge  on  the  fine  and  forfeiture  fund, 
and  payment  thereof  without  such  regis- 
tration constitutes  a  misappropriation  of 
the  fund.  Jackson  County  v.  Derrick,  23 
So.  193,   117  Ala.  348. 

To  Whom  Liable  for  Failure  to  Pay.— 
Laws  1880-81,  p.  231,  §  6.  requires  the 
county  treasurer  to  pay  certain  claims 
based  on  witness  certificates  out  of  its 
fine  and  forfeiture  fund  on  compliance 
with  certain  conditions.  Held,  that  any 
such  claimant  could  not  sue  the  sureties 


on  the  bond  of  the  treasurer  for  a  mis- 
appropriation of  the  moneys  of  such  fund 
by  the  latter,  since  such  misappropriation 
involved  the  violation  of  a  duty  to  the 
public,  and  not  to  an  individual  claim- 
ant, whose  cause  of  action  arose  only 
upon  the  nonpayment  of  his  claim  upon 
presentation.  Jackson  County  v.  Derrick, 
23  So.  193,  117  Ala.  348. 

Pajrment  of  Warrants.— Where  a  county 
treasurer  refuses  to  pay  a  warrant  which 
it  is  his  duty  to  pay,  the  holder  may  move 
the  circuit  court  under  .Code  1907,  §  5938, 
providing  that  if  a  county  treasurer  with- 
out good  excuse  fails  to  pay  on  demand 
an  allowed  claim  against  the  county, 
judgment  may  be  obtained  against  him 
and  his  sureties  on  five  days'  notice,  on 
motion  in  the  circuit  court,  for  a  summary 
judgment  against  the  treasurer  and  his 
official  bondsmen,  and  the  existence  of 
other  remedies  will  not  make  that  rem- 
edy an  improper  one,  as  it  is  not  neces- 
sary that  it  be  the  exclusive  remedy.  Nor- 
wood V.  Goldsmith,  168  Ala.  224,  53  So.  84. 

Liability  of  Judge  for  Issuing,  without 
Authority,  a  Void  Warrant— The  pur- 
chaser of  a  warrant  on  the  county  treas- 
urer, which  is  void  as  not  representing 
any  valid  claim,  and  which  was  issued 
without  authority  from  the  county  com- 
missioners, as  required  by  Code,  §  901, 
can  not  maintain  an  action  on  the  bond 
of  the  probate  judge  for  having  issued 
the  warrant.  Savage  v,  Matthews,  98 
Ala.  535,  13  So.  328. 

Payment  of  Allowed  Claims  against  the 
County. — In  an  action  under  Code  1907, 
§  5938,  providing  that,  if  any  county 
treasurer  fail  on  demand  and  without 
good  excuse  to  pay  an  allowed  claim 
against  the  county,  judgment  may  be  ob- 
tained against  him  and  his  sureties  on  five 
days'  notice  on  motion  in  the  circuit 
court  for  the  amount  of  the  claim,  with 
interest  from  the  time  of  the  judgment, 
and  10  per  cent  damages  and  costs,  on  a 
claim  for  repayment  of  money  paid  on 
taxes  collected  under  a  void  law,  it  is  no 
defense  that  the  law  had  never  been  de- 
clared invalid  in  a  proper  proceeding  by 
a  court  of  competent  jurisdiction;  the 
revenue  board  of  the  county  having 
passed  upon  plaintifFs  claim  and  issued 
a  warrant  for  its  payment  'Norwood  r. 
Goldsmith,  168  Ala.  224,  53  So.  84. 
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§  44  (2)    Loss  of  Funds  Through  Fraud, 
Theft,  or  Failure  of  Depositary. 

A  county  treasurer  and  his  sureties 
are  not  liable  for  "state  money"  collected 
by  him  and  delivered  to  the  probate  judge 
by  order  of  the  commissioners*  court,  in 
ordei*  that  it  might  be  exchanged  for 
United  States  currency,  and  which  was 
lost  by  the  death  and  insolvency  of  the 
judge.     Lewis  v.  Lee  County,  66  Ala.  480. 

§  44  (3)   Successive  or  Concurrent  Bonds. 

When  a  county  treasurer  has  held  the 
office  for  two  terms  in  succession,  the  lia- 
bility of  the  sureties  on  the  second  bond 
are  not  necessarily  limited  to  moneys 
which  came  to  the  hands  of  their  principal 
after  they  became  his  sureties,  but  for 
moneys  held  by  him  at  the  time  they  ex- 
ecuted the  bond,  they  are  equally  liable, 
if  he  afterwards  commits  default  in  re- 
^spect  of  them.  Moore  v.  Madison  County, 
38  Ala.  670. 

§  45.  Extent  of  Liability. 

Although  an  officer  is  ordinarily  liable 
on  his  official  bond  for  the  discharge  of 
duties  imposed  after  the  bond  is  executed, 
yet  under  Act  April  19,  1873,  §  7,  re- 
quiring that  the  county  treasurer,  before 
receiving  school  funds,  which  was  a  sub- 
sequently imposed  duty,  should  increase 
his  official  bond  to  cover  the  new  respon- 
sibility, the  sureties  on  the  old  bond  are 
not  liable  for  such  school  funds,  though 
the  increased  security  called  for  is  not 
given.  Morrow  v.  Wood,  56  Ala.  1.  See 
the  title  CLERKS  OF  COURTS. 

In  an  action  of  debt  against  a  county 
treasurer  and  his  sureties  on  his  official 
bond,  a  recovery  can  be  had  only  for  in- 
juries to  the  party  for  whose  use  the  suit 
is  brought.  Wilson  v.  Cantrell,  19  Ala. 
042. 

Moneys  collected  by  a  county  treasurer 
by  way  of  taxes  to  pay  interest  on  rail- 
road bonds  issued  by  the  county  under 
Sess.  Acts  1868,  p.  514,  authorizing  coun- 
ties to  subscribe  to  the  capital  stock  of 
railroad  companies,  are  moneys  which  it 
is  his  duty  to  receive,  and  for  which  the 
sureties  on  his  bond  are  liable.  Lewis 
r.  Lee  County,  66  Ala.  480.  See  the  title 
CLERKS   OF   COURTS. 

§  46. Summary  Remedies. 

When  Sununary  Remedy  May  Be  Main- 
tained.— The    summary     remedy     against 


the  county  treasurer  can  only  be  main- 
tained when  the  demand  sued  for  is  an 
"allowed  claim"  against  the  coimty.  Code 
of  1876,  §  3395.  Cohen  v,  Coleman,  71 
Ala.  496,  497. 

In  a  summary  proceeding  against  a 
county  treasurer  for  refusal  to  pay  an  "al- 
lowed claim"  (Code,  §  3395),  against  the 
county,  a  motion  which  fails  to  state  that 
the  claim  has  been  allowed  is  demurrable. 
Cohen  v.  Coleman,  71  Ala.  496. 

Failure  to  Pay  Bonds.— Summary  rem- 
edy by  motion  upon  a  county  treasurer's 
bond  is  authorized  by  Code,  §  3395,  when 
he  fails  to  pay  "an  allowed  claim"  against 
the  county.  Held,  that  failure  to  pay 
county  bonds  is  not  ground  for  the  sum- 
mary remedy,  as  such  bonds  do  not  have 
to  be  audited  and  "allowed."  Caldwell  v, 
Dunklin,  65  Ala.  461. 

Necessity  of  Conforming  to  Statute. — 
When  a  party  resorts  to  a  summary  statu- 
tory remedy,  the  statute  must  be  strictly 
followed  in  all  matters  of  substance.  En- 
loe  V.  Reike,  56  Ala.  500,  citing,  Connoly 
V.  Alabama,  etc.,  R.  Co.,  29  Ala.  373; 
Jones  V.  Brooks,  30  Ala.  588. 

The  remedy  of  a  summary  judgment, 
on  motion,  against  a  county  treasurer  and 
his  securities,  in  favor  of  the  party  to 
whom  a  claim  against  the  county  is  pay- 
able, because  of  his  having  failed  to  pay 
the  same,  there  being  sufficient  funds, 
is  summary  and  statutory,  and  the  party 
pursuing  it,  must  conform  the  proceed- 
ings strictly  to  the  statute,  or  they  can 
not  be  supported.  Caldwell  v.  Guinn,  54 
Ala.  64. 

Notice.— Under  Rev.  St.,  §  930,  au- 
thorizing a  summary  judgment  and  mo- 
tion against  a  county  treasurer  and  his 
sureties,  on  notice  in  favor  of  a  party  to 
whom  an  allowed  claim  against  the 
county  is  payable,  if  the  treasurer  fails 
to  pay  it  on  demand,  althougTi  having 
funds,  such  a  judgment  will  be  reversed 
in  the  absence  of  an  affirmative  showing 
that  the  statutory  notice  was  given  to  all 
parties  who  did  not  appear,  and  that  the 
fact  of  their  suretyship  was  proved  to  the 
court.     Caldwell  r.  Guinn,  54  Ala.  64. 

Matters  Required  to  Appear  of  Rec- 
ord.—When  a  party  resorts  to  a  summary 
statutory  remedy,  the  record  must  affirm- 
atively show  every  material  fact  neces- 
sary to  sustain  the  proceeding.     Enloc  v. 
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Reike,  56  Ala.  500,  citing,  Connoly  v.  Ala- 
bama, etc.,  R.  Co.,  29  Ala.  373;  Jones  v. 
Brooks,  30  Ala.  588. 

When  notice  is  essential  to  a  summary 
proceeding  against  the  county  treasurer 
or  his  sureties,  for  failure  to  pay  a  claim, 
the  record  must  affirmatively  show  it,  as 
required  by  the  statute,  as  against  all  who 
do  not  appear.  Caldwell  v.  Guinn,  54  Ala. 
64.     See,  also,  Arthur  v.  State,  22  Ala.  61. 

Assignee  to  Maintain  Action  Must  Have 
Written  Assignment. — The  provision  in 
Rev.  Code,  §  930,  for  a  summary  proceed- 
ing against  a  county  treasurer,  by  "the 
party  to  whom  the  claim  is  payable,  his 
legal  representatives,  or  assigns,"  im- 
ports a  transfer  in  writing,  and  not  by  de- 
livery only.  Enloe  v.  Reike,  56  Ala.  500. 
Sec  Andrews  v.  Branch  Bank,  10  Ala.  375; 
Bates  V.  Planters',  etc..  Bank,  8  Port.  99; 
Allums  V.  Hawley,  8  Ala.  584;  Reid  t/. 
Planters',  etc..  Bank,  3  Ala.  712. 

Issues  and  Proof. — The  holder  of  an  al- 
leged senior  claim  against  a  county  prose- 
cuting the  summary  remedy  against  the 
county  treasurer  and  his  sureties  author- 
ized by  Rev.  Code,  §  920,  for  his  failure 
to  pay  plaintiff's  claim  on  demand,  may 
prove  that  the  treasurer  paid  a  junior 
claim  for  the  purpose  of  showing  suffi- 
cient funds  in  his  hands  to  pay  plaintiffs 
claim;  and  the  treasurer  may,  in  his  de- 
fense, show  that  the  junior  claim  so  paid 
was  entitled  to  priority,  although  junior 
in  registration.  Caldwell  v.  Guinn,  54 
Ala.  64. 

§  47.  Actions. 

§  47  (1)    Nature  and  Form. 

A  bill  by  a  county  against  the  sureties 
on  the  bond  of  the  county  treasurer, 
which  seeks  to  enforce  the  lien  of  the 
bond  on  the  latter's  real  estate  (Code 
1886,  §  265),  should  not  be.  dismissed  for 
want  of  equity.  Jackson  County  v.  Der- 
rick, 23  So.  193,  117  Ala.  348.  See,  also, 
Dallas  V.  Timberlake,  54  Ala.  403;  Knigh- 
ton V.  Curry,  62  Ala.  404. 

A  bill  against  a  county  treasurer  and 
sureties  on  his  bond,  alleging  a  misap- 
propriation of  the  general  county  fund 
and  the  fine  and  forfeiture  fund,  and  pray- 
ing an  accounting  and  discovery,  will  not 
be  dismissed  for  want  of  equity.  Self  v. 
Blount  County,  27  So.  554,  124  Ala.  191, 
citing,  Lott  V.  Mobile  County,  79  Ala.  69. 


§  47  (2)    Defenses. 

Section  18,  Act  1839  (Clay's  Dig.,  p. 
580,  §  27),  which  inflicts  a  penalty  on  a 
county  treasurer  for  a  breach  of  duty, 
does  not  deprive  a  party,  who  is  injured 
by  such  breach  of  duty,  of  his  right  to 
bring  an  action  on  his  official  bond 
against  the  treasurer  and  his  sureties. 
Wilson  V.  Cantrell,  19  Ala.  642. 

In  an  action  on  the  official  bond  of  a 
county  treasurer,  deceased,  it  appeared 
that  a  paper  in  the  form  of  an  "I  O  U" 
was  given  by  the  treasurer  to  the  col- 
lector for  county  warrants  which  the  col* 
lector  had  received  in  payment  of  taxes 
and  turned  over  to  the  treasurer,  to  be 
accounted  for  on  the  next  settlement.  The 
treasurer  received  credit  for  all  the  war- 
rants at  the  time  of  his  death.  Held,  that 
the  sureties  could  not  assert  that  they 
were  not  chargeable  with  the  warrants 
because  they  were  taken  by  the  collector' 
in  payment  of  taxes  without  authority  of 
law,  and  because  the  treasurer  was  also 
without  authority  in  taking  them  from 
the  collector.  Coleman  v.  Pike  County, 
86  Ala.  393,  5  So.  481,  citing,  Robbins  v. 
Governor,  6  Ala.  839. 

When  a  county  treasurer  receives 
money  from  the  tax  collector,  as  county 
taxes,  he  and  his  sureties  are  estopped  to 
deny  that  the  money  belonged  to  the 
county,  without  regard  to  the  form  of  his 
receipt  to  the  collector.  Coleman  v.  Pike 
County,  83  Ala.  326,  3  So.  755,  citing 
Perryman  v.  Greenville,  51  Ala.  507. 

In  a  suit  by  a  county  against  the  sure- 
ties on  the  bond  of  the  treasurer  for  mis- 
appropriation of  funds  by  him  in  paying 
unregistered  witness  certificates,  the 
county  is  not  estopped  from  asserting  the 
invalidity  of  the  certificates  because  of 
the  laches  of  the  clerk  of  the  circuit  court 
in  failing  to  register  them  as  required  by 
law.  Jackson  County  v.  Derrick,  23  So. 
193,  117  Ala.  348,  citing,  Lott  v.  Brewer, 
64  Ala.  287. 

§  47  (8)    Parties. 

In  Action  for  the  Misappropriation  of 
the  Fine  and  Forfeiture  Fund. — Code 
1852,  §  3619  (Cr.  Code  1886,  §  4894),  de- 
claring that  "all  fines  and  forfeitures  in 
state  causes,  unless  otherwise  provided, 
go  to  the  county  in  which  the  indictment 
was   found  and  judgment  is  entered  for 
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the  state  for  the  use  of  the  county/'  vests 
in  the  county  such  title  and  ownership  in 
the  fund  that  it  is  entitled  to  sue  in  its 
own  name  the  sureties  on  the  bond  of  the 
county  treasurer  for  the  misappropriation 
by  him  of  such  fund,  though  the  state  re- 
tains legislative  control  over  such  fund,  as 
over  all  county  and  state  funds  or  reve- 
nues. Jackson  County  v.  Derrick,  23  So. 
193,  117  Ala.  348.  See,  also,  Barnes  r. 
Hudman,  57  Ala.  504;  Lewis  i\  Lee 
County,  66  Ala.  480;  Briggs  r.  Coleman, 
51   Ala.  561. 

In  Actions  for  the  Misappropriation  of 
School  Mone]rs. — The  provision  in  Rev. 
Code,  §  2552,  for  an  action  by  "the  person 
aggrieved"  by  the  breach  of  any  bond 
given  to  any  officer  of  the  state,  may  be 
construed  liberally  to  include  the  official 
bond  of  a  county  treasurer,  although  pay- 
able to  the  county;  and  the  county  su- 
perintendent of  education,  being  au- 
thorized to  receive  the  school  moneys,  is 
a  "person  aggrieved"  by  the  treasurer's 
default  in  paying  over  the  same.  Morrow 
V.  Wood,  56  Ala.  1.  See  Sprcwl  v.  Law- 
rence, 33  Ala.  674. 

In  Actions  on  Defective  Statutory 
Bonds. — When  the  official  bond  of  a 
county  treasurer  is  defective  as  a  statu- 
tory bond,  but  good  as  a  common-law 
bond,  suit  can  only  be  brought  upon  it  in 
the  name  of  the  obligee.  Wilson  v.  Can- 
trell,  19  Ala.  642.     See  the  title  BONDS. 

In  Actions  Brought  After  the  Expira- 
tion of  the  Term  of  Office. — An  action 
on  the  official  bond  of  a  county  treasurer, 
after  the  expiration  of  his  term  of  office, 
may  be  brought  in  the  name  of  the 
county  as  the  "person  aggrieved,"  within 
the  meaning  of  Code,  §  2917,  though  the 
bond  is  payable  to  the  state.  Lewis  v. 
Lee  County,  66  Ala.  480.  See  Sprowl  v, 
Lawrence,  33  Ala.  674;  Morrow  t'.  Wood, 
56  Ala.  1. 

In  Actions  Where  Same  Officer  Gave 
Two  or  More  Separate  Bonds  during  the 
Same  Term. — Where  a  county  treasurer 
gave  two  bonds  during  his  term  of  office, 
it  was  proper  to  join  the  sureties  of  both 
as  defendants  in  a  bill  by  the  county  for 
an  accounting.  Self  v,  Blount  County,  27 
So.  554,  124  Ala.  191,  citing  Dallas  v, 
Timberlake,  54  Ala.  403. 

§  47  (4)   Pleading. 

Necessary   Averments. — A   bill    for   an 


accounting  against  a  county  treasurer,  al- 
leging that  defendant  kept  but  one  ac- 
count during  his  term  of  office,  that  no 
balance  had  ever  been  struck,  that  a  cer- 
tain amount  had  been  received  by  him  a9 
treasurer,  and  that  he  was  a  defaulter  for 
more  than  $3,000,  contained  a  sufficiently 
definite  averment  of  defendant's  misap- 
propriation. Self  V,  Blount  County,  27  So. 
554,  124  Ala.  191. 

In  Action  for  Failure  to  Pay  an  Al- 
lowed Claim  for  Support  of  Paupers. — 
In  an  action  against  a  county  treasurer 
for  failing  to  pay  an  allowed  claim  against 
the  county  for  support  of  paupers,  it  must 
be  alleged  and  proved  to  which  class  they 
belong,  whether  those  "living  on  poor- 
farms,"  or  "at  the  public  charge,"  as  desig- 
nated in  Acts  1868,  p.  414.  Enloe  v. 
Reike,  56  Ala.  500. 

Defects  Curable  by  Amendment — If  a 
bill  in  a  suit  by  a  county  on  the  bond  of 
the  county  treasurer  for  misappropriation 
of  the  moneys  of  a  particular  fund  is 
defective  in  seeking  an  accounting  of  such 
fund  only,  and  not  of  all  the  accounts  of 
the  treasurer,  the  defect  is  curable  by 
amendment.  Jackson  County  v.  Derrick, 
23  So.  193,  117  Ala.  348. 

§  47  (5)    Evidence. 

Evidence  that  one  H.  acted  as  county 
treasurer  after  the  treasurer's  death,  un- 
til his  successor's  appointment,  and  that 
on  settlement  with  the  county  H.  paid  a 
certain  sum  received  by  him  while  so 
acting,  is  irrelevant,  and  does  not  tend  to 
disprove  the  liability  of  the  sureties.  Cole- 
man V,  Pike  County,  86  Ala.  393,  5  So. 
481. 

In  an  action  on  the  official  bond  of  a 
county  treasurer,  for  failure  to  pay  over 
moneys  received  by  him,  where  there  is 
no  evidence  tending  to  show  a  conversion 
of  the  money  during  the  official  term 
when  it  was  received,  he  may  be  allowed 
to  prove  payments  of  the  money  during 
the  succeeding  term  to  rebut  the  evi- 
dence of  default  charged.  Moore  v, 
Madison  County,  38  Ala.  670. 

The  probate  judge  being  authorized  by 
the  county  treasurer  to  discharge  official 
duties  for  him  as  agent,  and  as  such  mak- 
ing two  settlements  with  the  tax  col- 
lector (one  before  and  the  other  after 
the  death  of  the  treasurer),  his  acts  and 
entries  in  connection  with  the  first  settle- 
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ment,  but  not  the  second,  are  binding  on 
the  sureties  of  the  treasurer,  and  admis- 
sible as  evidence  against  them.  Coleman 
V,  Pike  County,  83  Ala.  326,  3   So.  755. 

III.    PROPERTY,  CONTRACTS,  AND 
LIABILITIES. 

CA)        PUBLIC       BUILDINGS      Ax\D 

OTHER   PROPERTY. 
§  48.     Construction     of     Buildings     and 

Other  Work. 

In  Generals— Necessity  of    Erection    of 
Courthouse  and  Jail  to  Be  Determined  by 

Whom.— Under  Code  1896,  §  1405,  pro- 
viding that  it  shall  be  the  duty  of  the 
court  of  county  commissioners  of  each 
county  to  erect  a  courthouse  and  other 
necessary  county  buildings,  and  §  1409, 
providing  that,  whenever  it  shall  be 
deemed  necessary  by  such  commission- 
ers to  build  a  new  courthouse,  they  shall 
have  power  to  levy  a  special  tax  for  that 
purpose,  the  commissioners  have  ex- 
clusive power  to  determine  the  necessity 
for  the  erection  of  a  new  courthouse  and 
jail,  which  power,  in  the  absence  of  fraud, 
can  not  be  controlled  by  the  courts.  Mat- 
kin  V,  Marengo  County,  137  Ala.  155,  34 
So.  171;  Hays  v,  Alrichs,  115  Ala.  239,  22 
So.  465;  Commissioners  Court  v.  Hearne, 
59  Ala.  371;  Hill  v.  Bridges,  6  Port.  197; 
Moore  v.  Hancock,  11  Ala.  245;  Parnell 
V.  Commissioners'  Court,  34  Ala.  278; 
Commissioners'  Court  v.  Bowie,  34  Ala. 
461;  Askew  v.  Hale  County,  54  Ala.  639; 
Tally  V.  Commissioners'  Court,  175  Ala. 
644,  39  So.  167;  Weeks  v.  Bynum,  158  Ala. 
231,  48  So.  489;  White  v.  Hewlett,  143 
Ala.  374,  42  So.  78.  See  ante,  "Powers 
and  Functions  in  General,"  §  24;  post, 
"Construction  of  Buildings,"  §  51  (2); 
"Public  Improvements,"  §  84. 

§  49.  Control  and  Regulation  of  Public 
Property,  Buildings  and  Places. 

Control,  Assignment,  and  Occupancy 
of  Offices  in  Courtibouse. — The  county 
commissioners'  court  has  the  right  to  di- 
rect what  rooms  in  the  courthouse  shall 
be  occupied  by  certain  officer^.  Watson 
V.  Scarbrough,  40  So.  672,  147  Ala.  689. 

Acts  1896-97,  p.  1462,  created  a  board 
of  revenue  in  lieu  of  the  court  of  county 
commissioners  for  O.  county,  and  §  11 
(page  1465)  provided  that  the  board 
should  have  authority  to  direct  and  con- 
trol the  property  of  the    county     as     it 


might  deem  expedient,  and  to  exercise  all 
powers  and  duties  conferred  on  the  court 
of  county  commissioners  by  any  general 
law,  etc.  Code  1896,  §  1402,  gives  county 
commissioners  control  of  all  property  be- 
longing to  the  county,  etc.  Held,  that  the 
board  of  revenue  under  such  sections  had 
power  to  assign  rooms  in  the  courthouse 
to  the  different  county  officers,  and  to 
change  such  assignment  when  expedient 
and  proper.  White  v.  Hewlett,  143  Ala. 
374,  42  So.  78;  S.  C,  140  Ala.  665,  37  So.- 
1022. 

Right  to  Occupy  and  Remove.— 'Where 
a  person  has  been  elected  clerk  of  the 
circuit  court  of  a  county  and  installed 
into  office,  he  has  distinct  rights,  including 
the  right  to  occupy  for  his  office  a  room 
in  the  courthouse  assigned  to  him,  which 
can  not  be  taken  away  from  him,  except 
by  legal  proceedings  or  for  statutory 
causes.  Watson  v.  Scarbrough,  40  So. 
672,  147  Ala.  689. 

The  county  commissioners'  court, 
though  having  the  control  of  the  prop- 
erty of  the  county,  has  no  power  to  put 
out  by  force  an  officer  of  another  court 
occupying  a  room  in  the  courthouse  as- 
signed to  him  for  his  office.  Watson  v, 
Scarbrough,  40  So.  672,  147  Ala.  689. 

The  county  commissioners'  court  has 
the  right  to  change  the  assignments  from 
time  to  time;  but  they  must  proceed  ac- 
cording to  law  to  test  the  right  of  an  of- 
ficer in  possession  to  hold  the  room  oc- 
cupied by  him.  Watson  v.  Scarbrough, 
147  Ala.  689,  40  So.  672. 

Necessity  of  Court  Officer  Occupying 
Office  in  Courthouse. — Code  1896,  §  656, 
providing  that  the  register  in  chancery 
must  keep  his  office  at  the  place  at  which 
the  court  of  which  he  is  register  is  held, 
does  not  require  that  his  office  should  be 
kept  in  the  courtroom  where  the  chan- 
cellor holds  nis  court,  or  necessarily  in 
the  courthouse,  but  in  the  city,  town,  or 
village  where  the  court  is  held.  White  v, 
Hewlett,  143  Ala.  374,  42  So.  78. 

Review  of  Assignments  by  Commis- 
sioners.— Where  the  board  of  revenue  of 
a  county  had  statutory  authority  to  make 
an  assignment  of  offices  in  the  court- 
house, and  to  change  such  assignment,  its 
order  directing  the  register  in  chancery 
to  change  his  office  involved  a  question 
of  public  convenience  and  the  exercise  of 
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a  discretionary  power,  which  could  not 
be  reviewed  by  a  court  of  equity.  White 
V,  Hewlett,  143  Ala.  374,  42  So.  78;  Com- 
missioners' Court  V,  Moore,  53  Ala.  25. 

(B)    CONTRACTS. 

§  50.    Capacity  to  Contract  in  General. 

An  order  by  the  commissioners'  court 
for  the  appointment  of  commissioners  "to 
locate  and  let  out  the  contract  for  build- 
ing a  bridge  at  public  outcry,  and  report 
to  this  court,"  does  not  require  a  ratifi- 
cation of  the  contract  by  the  court  be- 
fore it  becomes  binding,  but  merely  thai 
the  contract  should  be  reported  to  it,  that 
it  may  have  on  file  the  proper  evidence  of 
its  transactions  and  obligations.  Tuska- 
loosa  County  v.  Logan,  57  Ala.  296. 

§  51.    Powers  of  County  Board. 

§  51  (1)    In  General 

Right  to  Employ  Counsel— Const.  1901, 
§  170,  Code  1907,  §§  635,  7781.  devolve 
prosecution  of  criminal  cases  on  the  cir- 
cuit solicitor  and  attorney  general,  and 
no  express  or  implied  power  is  given  a 
county  to  employ  assistant  counsel 
Walker  v.   Bridgforth   (Ala.),  62  So.  323. 

Code  1907,  §§  5765,  5767,  6794,  6796 
(Acts  1909,  p.  279),  granting  counties 
practically  unlimited  jurisdiction  over 
public  roads,  do  not  authorize  a  county  to 
employ  assistant  counsel  in  a  criminal 
prosecution,  though  the  validity  of  a  road 
law  is  involved.  Walker  v.  Bridgforth 
(Ala.),  62  So.  323. 

Under  act  of  February  16,  1867,  the 
"Board  for  the  Improvement  of  the 
River,  Bay  and  Harbor  of  Mobile"  were 
created  a  body  corporate,  and  as  such, 
made  trustees  to  carry  into  effect  the  pur- 
poses of  the  act,  their  duty  and  respon- 
sibility being  official  and  fiduciary,  ex- 
tending only  to  the  fund  they  could  com- 
mand and  coerce;  and  contracts  made  by 
the  board,  for  the  purposes  contemplated 
by,  and  within  the  scope  and  limitations 
of  the  act,  were  valid  and  binding  on  the 
county  of  Mobile,  imposing  on  it  a  lia- 
bility for  their  payment.  Slaughter  v. 
Mobile   County,  73  Ala.  134. 

§  51  (2)  Construction  of  Buildings. 

The  statute  provides  that  county  build- 
ings are  to  be  erected  and  kept  in  order 
and  repair  at  the  expense  of  the  county, 
under   the   direction   and   control   of   the 


court  of  county  commissioners,  and  that 
court  is  authorized  to  make  all  necessary 
contracts  for  that  purpose.  Code  1907, 
§  131.  Weeks  v.  Bynum,  158  Ala.  231,  48 
So.   489,   490. 

§  52.    Formal  Requisites. 

By  the  laws  of  Alabama,  counties  are 
corporations.  Their  contracts  within  the 
scope  of  their  powers  may  be  made  by 
their  officers  or  agents,  as  are  those  of 
other  corporations,  and  may  be  in  writ- 
ing or  by  parol,  according  to  their  na- 
ture. Montgomery  County  v.  Barbel*,  45 
Ala.  237. 

Necessity  of  Complsring  with  Statute. — 
If  the  manner  and  mode  in  which  a  county 
or  its  officers  and  agents  shall  make  a 
contract  be  prescribed,  the  manner  pre- 
scribed must  be  pursued.  Montgomery 
County  V,  Barber,  45  Ala.  237. 

§  53.   Validity  and  Sufficiency. 

In  General. — A  contract  for  the  erec- 
tion of  a  county  courthouse  will  not  be 
decreed  invalid,  and  its  execution  en- 
joined, on  the  ground  that  the  action  of 
the  commissioners'  court  in  levying  a 
special  tax  for  a  number  of  years  in  the 
future  to  meet  the  warrants  issued  to  pay 
for  the  courthouse  was  improper  and  in- 
valid. Tally  V.  Commissioners*  Court  of 
Jackson  County,  175  Ala.  644,  39  So.  167. 

§  54.    Unauthorized  or  Illegal  Contracts. 
§  54  (1)    In  General 

Counties  are  governmental  agencies  of 
the  state,  and  are  liable  for  those  claims 
only  which  the  law  imposes  upon  them  or 
empowers  them  to  contract  for;  and  no 
officer  can  charge  the  county  with  the 
payment  of  any  claim  due  him,  however 
meritorious  or  whatever  benefit  the  county 
may  have  derived  therefrom,  unless  ex- 
pressly or  by  necessary  implication  au- 
thorized by  law.  Board  of  Revenue  & 
Road  ComVs  of  Mobile  County  v.  State, 
172  Ala.  155,  54  So.  995,  citing.  Jack  v, 
Moore,  66  Ala.  184;  Posey  v.  Mobile 
County,  60  Ala.  6;  Barbour  County  v, 
Clark,  50  Ala.  416;  Naftel  v.  Montgom- 
ery County,  127  Ala.  563,  29  So.  29. 

§  54  (2)    Ratification. 

Implied  Ratification. — Ratification  of  an 
unauthorized,  if  legally  permissible,  con- 
tract may  be  implied.     Naftel  v,   Mont- 
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gomery  County,   127  Ala.  563,  29   So.   29. 
See  post,  "Implied  Contracts,"  §  55. 

§  55.   Implied  Contracts. 

Implied  Contract  Must  Be  One  Au- 
thorized by  Law.— No  contract  can  be 
implied  against  a  county  unless  it  is  one 
which  the  county  is  by  law  empowered 
to  make.  Naftel  v.  Montgomery  County, 
127  Ala.  563,  29  So.  29. 

Liability. — A  county  is  liable  in  gen- 
eral assumpsit  on  an  implied  contract 
within  the  range  of  its  contractual  pow- 
ers. Montgomery  County  v.  Pruett,  175 
Ala.  391,  57  So.  823.  See,  also,  Allen  t^.  La. 
Fayette,  89  Ala.  641,  8  So.  30,  9  L.  R.  A. 
497;  Brush  Electric  Light,  etc.,  Co.  v. 
Montgomery,  114  Ala.  433,  21  So.  960; 
Naftel  V.  Montgomery  County,  127  Ala. 
663,  29  So.  29. 

§  56.    Construction  and  Operation. 

Questioning  Authority.— Where  county 
commissioners,  in  letting  a  contract,  act 
within  the  limit  of  their  authority,  and  in 
good  faith,  their  action  can  not  be  as- 
sailed. Hays  V,  Alrichs,  22  So.  465,  115 
Ala.  239;  New  Orleans,  etc.,  R.  Co.  v. 
Dunn,  51  Ala.  128. 

Questioning  Competency.— The  incom- 
petency of  county  commissioners  can  not 
be  inquired  into  in  a  collateral  proceed- 
ing to  enjoin  the  erection  of  a  vault  un- 
der a  contract  let  by  them  within  the 
scope  of  their  authority.  Hays  v.  Al- 
richs,  22   So.   465,   115    Ala.   239. 

§  57.   Rights  and  Remedies  of  Contractor 
and  Sureties. 

Act  Feb.  16,  1867,  authorized  the  board 
for  the  improvement  of  Mobile  harbor  to 
contract  therefor,  and  required  the 
county  to  issue  bonds  for  $1,000,000  to 
the  board  to  pay  for  such  improvements. 
After  a  contract  for  the  work  had  been 
entered  into,  an  act  was  passed  limiting  the 
amount  of  the  bonds  to  $20,000,  which  was 
all  expended,  when  the  contractor  brought 
suit  against  the  board  and  had  his  execu- 
tion returned,  "no  property  found."  Held, 
that  he  could  sue  the  county  at  once. 
Slaughter  v.  Mobile  County,  73  Ala.  134. 
See  the  title  BRIDGES. 


of  counties  at  common  law,  and  what- 
ever may  be  their  liability  in  the  different 
states  of  the  Union,  under  different  stat- 
utes, the  policy  long  adopted  in  this  state 
has  been  and  is,  to  remove  them  from 
any  liability  on  account,  except  as  may 
be  allowed  by  statute.  The  weight  of 
authority,  as  the  court  has  heretofore 
said,  is  opposed  to  subjecting  them  to 
common-law  liabilities.  Naftel  v.  Mont- 
gomery County,  127  Ala.  563,  29  So.  29, 
30;  Barbour  County  v.  Horn,  48  Ala.  649; 
Van  Eppes  v.  Commissioners'  Court,  25 
Ala.  460. 

Counties,    being     governmental      agen- 
cies, can  be  charged  only  with  claims  for 
which  they  have  power  to  contract,  either 
by    express    authorization    or    necessary 
implication.        Walker         v.      Bridgforth 
(Ala.),  62   So.  323;   Board  v,   Drago,   173 
Ala.  155,  54  So.  995;  Speed  v,  Cocke,  57 
Ala.  209;  Simpson  r.  Lauderdale  County, 
56      Ala.     64;     Commissioners*    Court   v, 
Moore,  53  Ala.  25;  Mitchell  v.  Tallapoosa 
County,  30  Ala.   130;   Barbour  County  v, 
Clark,   50   Ala.    416;     Posey     v.     Mobile 
County,  50  Ala.  6;  Jack  v,  Moore,  66  Ala. 
184.    See  ante,  "Implied  Contracts,"  §  55. 
The    Mobile   harbor   board,   created   by 
Act   1867,   is   a  quasi   corporation,  and    a 
creditor  thereof  can  not  enforce  payment 
of  his  claim  from  the  county  of  Mobile. 
Mobile  County  r.   Kimball,  54  Ala.  56. 

§   59.    Expenses  of   County  Government 
in  General 


(C)  COUNTY  EXPENSES  AND 
CHARGES  AND  STATUTORY 
LIABILITIES. 

§  58.   Nature  and  Grounds  of  Liability. 
Whatever  may  have  been  the  liability 


Recopying  Records.  —  Under  Code, 
§  3366,  which  provides  that  the  judge  of 
probate,  deeming  it  necessary  to  recopy 
any  books  in  his  office,  must  submit  them 
to  the  court  of  county  commissioners, 
which,  if  it  deems  such  recopy  necessary, 
must  order  the  same  to  be  made,  and  al- 
low him  a  reasonable  compensation  there- 
for, the  determination  of  the  commission- 
ers is  conclusive  on  the  question  of  neces- 
sity for  recopying  a  record,  in  an  action 
by  the  judge  of  probate  for  compensation 
therefor.  Washington  County  v.  Porter, 
29   So.   185,  128  Ala.  278. 

Services  of  Attorney.— -Under  Act  Feb. 
21,  1899  (Acts  Gen.  Assem.  Sess.  1898-99, 
p.  202),  §  17,  authorizing  the  state  tax 
commissioner,  with  the  consent  of  the 
governor  or  attorney  general,  to  employ 
counsel  where  necessary  to  collect  taxes, 
licenses,  etc.,  or  property  accruing  to  the 
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state  or  any  county  thereof,  and  provid- 
ing that  said  counsel  shall  be  paid  by  the 
commissioner  out  of  the  10  per  cent  fees 
and  penalties  on  the  amount  recovered, 
which  shall  accrue  in  such  cases  to  him 
under  the  provisions  of  the  act,  and  that 
such  to  per  cent  shall  be  paid  to  the  com- 
missioner by  the  officer  collecting  the 
same,  out  of  the  amount  received  in  such 
cases,  a  county  is  not  liable  for  services 
rendered  by  an  attorney  duly  employed 
by  the  state  tax  commissioner  to  repre- 
sent the  state  and  county  on  trial  of  con- 
tests against  assessments.  John  v.  Dal- 
las County,  40  So.  962,  146  Ala.  593. 

Printing. — In  the  absence  of  any  ex- 
press understanding  to  the  contrary,  the 
county  assessor  is  primarily  liable  for 
printing  ordered  by  him  for  the  office. 
White  V.  Williams,  49  Ala.  130.  See  the 
title  BRIDGES. 

§  60.  Expenses  Connected  with  Adminis- 
tration of  Justice. 

§  61. Criminal  Prosecutions. 

Hire  of  Carriages. — The  hire  of  car- 
riages, procured  by  the  sheriff  of  Mobile 
under  the  direction  of  the  circuit  judge, 
to  convey  the  grand  jurors  to  the  county 
jail,  for  the  purpose  of  inspecting  it,  is  no 
charge  against  the  county,  although  the 
commissioners*  court,  for  many  years 
past,  has  been  in  the  habit  of  allowing 
such  items.  Van  Eppes  v.  Commission- 
ers' Court  of  Mobile,  25  Ala.  460,  cited  in 
note  in  21  L.  R.  A.,  N.  S.,  200. 

Physicians  and  Medical  Services^. — 
Code,  §  4573,  declares  that  a  coroner, 
when  the  cause  of  death  is  uncertain,  may 
summon  a  physician  to  make  a  post-mor- 
ten  examination,  and  give  his  opinion  in 
writing,  and  that  the  physician  shall  be 
entitled  to  the  same  fees  as  for  attending 
an  inquest.  Section  4936  provides  that  a 
physician  attending  a  coroner's  inquest 
as  a  witness  shall  be  allowed  a  fee  of  five 
dollars,  to  be  collected  out  of  the  estate 
of  deceased  if  solvent,  and  if  insolvent 
out  of  the  county  treasury.  Held,  that 
where  a  physician,  under  the  direction 
of  a  coroner,  made  a  post-morten  .exam- 
ination, and  was  subsequently  paid  by  the 
administrator  of  deceased  five  dollars, 
he  was  not  entitled  to  further  compensa- 
tion from  the  county.  Naftel  v.  Mont- 
gomery County,  127  Ala.  563,  29   So.  29. 


The  county  is  not  liable  for  medical 
services  rendered,  at  the  request  of  the 
sheriff,  to  prisoners  confined  in  the 
county  jail,  who  are  shown  to  be  insol- 
vent; nor  for  such  services  rendered  to  a 
slave  charged  with  the  murder  of  his 
master,  although  it  is  shown  that  such 
services  were  necessary  to  his  life  and 
health,  and  that  the  relatives  of  his  de- 
ceased master  refused  to  procure  medical 
aid  for  him,  Mitchell  v,  Tallapoosa 
County,  30  Ala.  130.  See  the  title  PRIS- 
ONS. 

Fees  of  Officers— When  Liability  Ac- 
crues.—Under  Code  1907,  §  6889,  provid- 
ing for  the  payment  of  fees  of  officers  in 
the  criminal  cases  out  of  the  county  fine 
and  forfeiture  fund,  held  that  such  fees 
do  not  become  a  charge  until  the  return 
of  an  execution  nulla  bona  against  de- 
fendant. Mims  V.  Stallworth  (Ala.),  61 
So.  811. 

Same— Necessity  of  Surplus  in  Fund 
over  Amount  of  Witness  Fees.— The  ex- 
istence of  a  surplus  in  the  county  fine  and 
forfeiture  fund  over  the  sum  required  to 
pay  the  claims  of  state  witnesses,  out 
of  which  Code  1907,  §  6889,  authorizes 
the  payment  of  fees  in  criminal  cases 
where  the  convicted  defendants  are  in- 
solvent, must  affirmatively  appear  of  rec- 
ord before  the  treasurer  can  be  required 
to  pay  such  fees.  Mims  v,  Stallworth 
(Ala.),  61  So.  811. 

Same— Partial    Pajrment    in    Labor.— 

The  county  being  protected  against  dou- 
ble payment  by  Code  1907,  §§  6890,  6892. 
the  fact  that  claims  of  court  officers  for 
fees  in  cases  where  the  convicted  defend- 
ants were  insolvent  has  been  paid  in 
part  by  the  proceeds  of  the  convicts*  la- 
bor is  no  bar  to  the  assertion  of  the  claim 
against  the  county.  Mims  v.  Stallworth 
(Ala.),  61  So.  811.  See  Gray  v.  Abbott, 
130  Ala.  322,  30  So.  346. 

§    68.    Liabilities     Specially    Imposed    by 
Statute. 

See  post,  "Conditions  and  Use  of  Public 
Buildings,  Places,  and  Property,"  §  65. 

(D)  TORTS. 

§  63.  Nature  and  Grounds  of  Liability. 

The  county,  as  a  corporation,  is  only 
liable  for  damages  arising  from  a  failure 
to  perform  its  duties,  when  the  law  im- 
poses such  a  liability.    Covington  County 
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V,  Kinney,  45  Ala.  176;  Montgomery 
County  V.  Barber,  45  Ala.  237;  Mitchell  v. 
Tallapoosa  County,  30  Ala.  130;  Van 
Eppes  V.  Commissioners'  Court,  25  Ala. 
460,  cited  in  note  in  39  L.  R.  A.  47. 

Counties  are  corporations  established 
for  specific  and  defined  purposes,  and  are 
not  subject  to  any  common-law  liabili- 
ties, but  are  liable  for  wrongs  only  when 
committed  in  the  use  or  misuse  of  the  cor- 
porate powers  conferred  on  them.  Bar- 
bour County  V.  Horn,  48  Ala.  649;  Au- 
tauga County  V.  Davis,  32  Ala.  703;  Bar- 
bour County  V,  Brunson,  36  Ala.  362, 
cited  in  note  in  39  L.  R.  A.  46. 

§  64.  Exercise  of  Governmental  Powers 
in  General. 
Failure  to  Exercise  Power. — "The  au- 
thorities are  uniform,  that  a  county  is 
not  liable  to  an  individual  for  an  injury 
sustained,  because  of  its  failure  to  exer- 
cise a  governmental  power  with  which  it 
is  clothed,  or  because  it  is  not  exercised 
in  the  manner  most  conducive  to  the 
safety  of  the  public."  Askew  v.  Hale 
County,  54  Ala.  639,  642,  cited  in  note  in 
39  L.  R.  A.  47.  See  post,  "Acts  of  Offi- 
cers or  Agents,"  §  67. 

§  65.  Condition  tfid  Use  of  Public  Build- 
ings, Places  and  Property. 

Injury  Caused  by  Bridges.— The  liabil- 
ity for  counties  for  injuries  caused  by  de- 
fective public  bridges  is  purely  statutory; 
for,  in  the  absence  of  statute,  there  is  no 
liability.  Code  of  1886,  §  1456,  and  cita- 
tion; Askew  V.  Hale  County,  54  Ala.  639. 
Lee  County  v.  Yarbrough,  85  Ala.  590,  5 
So.  341,  342,  cited  in  note  in  39  L.  R. 
A.  67. 

It  may  be  regarded  as  settled  by  the 
decisions,  that  counties  are  auxiliary 
political  or  governmental  agencies.  The 
court  of  county  commissioners  exercise 
a  quasi  legislative  authority  in  respect  to 
the  public  highways;  and  the  county,  in- 
dependent and  exclusive  of  statutory  lia- 
bility, is  not  responsible  for  the  manner 
in  which  the  authority  may  be  exercised. 
Barbour  County  v,  Brunson,  36  Ala.  362; 
Greene  County  v,  Eubanks,  80  Ala.  204, 
206,  cited  in  note  in  39  L.  R.  A.  46.  See  the 
title  BRIDGES. 

Code  1896,  §  27,  provides  that  personal 
representatives  may  recover  for  dece- 
dent's death  caused  by  the  wrongful  act, 


omission,  or  negligence  of  any  person  or 
corporation.  Id.,  §  2512,  provides  that, 
where  a  county  fails  to  take  a  guaranty 
of  the  safety  of  a  bridge  from  the  builder, 
it  shall  be  liable  for  injuries  caused  by  de- 
fects therein.  Held,  that  a  county  is  lia- 
ble in  damages  at  the  suit  of  the  personal 
representatives  for  the  death  of  one 
caused  by. the  collapse  of  a  bridge,  a 
guaranty  of  the  safety  of  which  the 
county  had  not  secured  from  the  builder 
thereof.  Shannon  v,  Jefferson  County, 
155  Ala.  384,  27  So.  977. 

Damages  for  injuries  by  a  defective 
bridge  can  not  be  recovered  of  a  county 
where  it  appears  that  the  bridge  was  not 
erected  by  contract  with  the  county  com- 
missioners, as  provided  by  Code,  §  1456, 
under  which  liability  is  sought  to  be  fixed 
on  the  county.  Roberts  v.  Cleburne 
County,  116  Ala.  378,  22  So.  545,  cited  in 
note  in  39  L.  R.  A.  47,  77.  See,  also,  Sims 
V.  Butler  County,  49  Ala.  110,  cited  in  note 
in  39  L.  R.  A.  47. 

§  66.    Construction   and    Maintenance    of 
Public  Improvements  and  Works. 

Const.  1901,  §  235,  providing  that  munic- 
ipal and  other  corporations  invested  with 
the  power  of  eminent  domain  shall  make 
compensation  for  property  taken,  "in- 
jured," or  destroyed  by  the  construction 
of  their  works,  highways,  or  improve- 
ments, includes  within  the  term  "other 
corporations"  counties,  so  as  to  make  a 
county  liable  for  damages  to  premises 
due  to  a  change  in  the  grade  of  a  road, 
whereby  the  premises  were  left  at  a  con- 
siderable distance  above  the  road  on  a 
perpendicular  embankment.  Dallas  County 
V.  Dillard,  156  Ala.  354,  47  So.  135.  Sec, 
also.  Hooper  v.  Savannah,  etc.,  R.  Co.,  69 
Ala.  529;  Commissioners*  Court  v.  Street, 
IIG  Ala.  28,  22  So.  629. 

§  67.  Acts  of  Officers  or  Agents. 
Agent  Must  Act  within  His  Powers. — A 

county  is  an  artificial  person,  "invisible, 
intangible,  and  existing  only  in  contem- 
plation of  the  law."  It  can  only  act 
through  its  agents,  and  these  must  confine 
their  acts  within  the  limits  of  their  powers 
in  order  to  bind  the  county.  Barbour 
County  V,  Horn,  48  Ala.  649,  664. 

Negligence  of  Officers. — ^The  authori- 
ties are  uniform,  that  a  county  is  not  liable 
to  an  individual  for  an  injury  sustained, 
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because  of  the  negligence  or  unskillful- 
ness  of  its  officers  or  agents,  in  the  ab- 
sence of  a  statute  expressly  declaring  the 
liability.  Askew  v.  Hale  County,  54  Ala. 
639. 

In  Performing  Gov^nmcntal  Func- 
tions.— Counties  are  not  endowed  with  all 
of  the  powers  and  functions  of  municipal 
corporations,  but  are  governmental  agen- 
cies, endowed  with  corporate  powers  and 
functions,  and  subject  to  liabilities  only  in 
cases  indicated  by  the  statute.  Conse- 
quently, neither  the  county,  nor  its  board 
of  commissioners,  or  other  officers,  can 
be  made  liable  for  the  negligence  of  said 
officers  or  agencies  in  performing  govern- 
mental functions.  Dallas  County  v.  Dil- 
lard,  156  Ala.  354,  47  So.  135. 
§  68.  Injuries  by  Mobs  or  Other  Wrong- 
doers. 
By  Persons  in  Disguise.— A  person  ly- 
ing in  ambush  or  concealed  behind  bushes 
is  not  "in  disguise,"  within  the  meaning  of 
a  statute  declaring  the  county  liable  in 
damages  to  the  next  of  kin  of  any  one 
murdered  by  persons  "in  disguise."  Dale 
County  V.  Gunter,  46  Ala.  118. 

By  Outlaws.— The  liability  of  counties, 
under  Act  Dec.  28,  1868,  to  pay  damages 
to  the  widow,  etc.,  of  any  person  mur- 
dered by  any  outlaw,  etc.,  is  not  confined 
to  murders  by  persons  who  have  been  ad- 
judged by  a  regular  judicial  proceeding 
to  be  out  of  the  protection  of  the  laws. 
The  word  "outlaw"  includes  the  lawless 
and  disorderly  persons  addicted  to  roving 
through  the  state,  in  disguise,  and  com- 
mitting, habitually,  acts  of  violence  and 
outrage.  Dale  County  v.  Gunter,  46  Ala. 
118. 

IV.  FISCAL  MANAGEMENT,  PUBLIC 
DEBT,     SECURITIES,    AND 

TAXATION. 
§   69.    Power   to    Incur    Indebtedness   in 
GeneraL 

A  county  has  no  power,  unless  conferred 
by  special  legislation,  to  borrow  money  for 
the  purpose  of  erecting  necessary  bridges. 
Simpson  v.  Lauderdale  County,  56  Ala.  64. 

Subject  to  the  constitutional  limitation 
as  to  amount,  counties  have  implied  power 
to  contract  debts,  though  not  to  borrow 
money,  in  the  execution  of  those  purposes 
for  which  they  were  organized.     Gunter 

V,  Hackworth  (Ala.),  62  So.  101. 


§  70.  Limitation  of  Amount  of  Indebted- 
ness. 

Constitutional  Limitations. — Code  1907, 
§  168,  making  it  the  duty  of  county  com- 
missioners to  issue  bonds  when  the  major- 
ity of  the  voters  have  declared  in  favor  of 
the  bond,  must  be  construed  in  connection 
with  Const.  1901,  §  224,  limiting  a  county's 
indebtedness  to  3J4  per  cent  of  the  as- 
sessed value  of  its  property,  and  did  not 
authorize  or  require  the  issuance  of  bonds 
voted  for,  which,  if  issued,  would  be  in 
contravention  of  the  Constitution.  Good- 
son  V.  Dean,  173  Ala.  301.  55  So.  1010. 

The  provision  of  Const.  1901,  §  224,  that 
no  county  shall  become  indebted  in  an 
amount  greater  than  3^  per  centum  of 
the  assessed  value  of  its  property  applies 
to  indebtedness  in  all  forms,  however  in- 
curred or  for  whatever  purposes.  Gunter 
V.  Hackworth  (Ala.),  62  So.  101. 

Const.  1901,  §  224,  limiting  the  amount 
of  county  indebtedness,  related  to  an  ex- 
isting status,  and  was  not  intended,  after 
values  had  greatly  increased,  to  limit  some 
counties  to  3^  per  centum  of  the  assessed 
value,  while  permitting  others  to  incur  in- 
debtedness to  the  extent  of  5  per  centum 
of  future  values.  Gunter  v.  Hackworth 
(Ala.),  62  So.  101. 

Limitations  Not  Retroactive.— Bonds 
authorized  and  required  to  be  issued  by  a 
county  prior  to  the  adoption  of  the  Con- 
stitution, and  issued  after  its  adoption, 
were  not  a  debt  incurred  at  the  date  of 
adoption  within  Const.  1901,  §  224,  author- 
izing a  county,  which  had  already  incurred 
a  debt  exceeding  3J4  per  centum  of  its 
assessed  value  to  incur  an  additional  in- 
debtedness of  iVi  per  centum.  Gunter  v, 
Hackworth  (Ala.),  62  So.  101. 

Const.  1901,  §  224,  prohibiting  a  county 
from  becoming  indebted  in  any  amount, 
including  present  indebtiedness,  greater 
than  3y2  per  cent  of  the  assessed  value  of 
the  property  therein,  provides  that  the 
limitation  shall  not  affect  any  existing  in- 
debtedness in  excess  of  such  3^4  per  cent 
already  created,  or  authorized  by  exist- 
ing laws  to  be  created,  and  that  where 
counties  have  already  incurred  debts  ex- 
ceeding such  limit,  they  shall  be  author- 
ized to  incur  an  indebtedness  of  1^  per 
cent  of  the  assessed  value  of  its  property, 
in  addition  to  the  debt  already  existing; 
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but  that  the  section  shall  not  prevent  any 
county  from  issuing  bonds  or  other  obli- 
gations to  fund  or  refund  any  indebted- 
ness now  existing,  or  authorized  by  the 
existing  laws  to  be  created.  Held,  that  Act 
Feb.  28,  1903,  providing  for  the  payment 
of  certain  road  bonds  issued  and  to  be 
issued  by  a  county,  as  authorized  by  Act 
Dec.  7,  1898,  merely  authorized  the  fund- 
ing of  that  part  of  the  issue  authorized 
by  the  prior  act  which  had  not  been  is- 
sued, and  was  therefore  not  violative  of 
such  section  of  the  Constitution.  Sisk  v. 
Cargile,  35  So.  114,  138  Ala.  ]e:4. 

Code  1896,  §§  1403,  1405,  relative  to  the 
erection  of  county  buildings,  were  not 
existing  laws  authorizing  the  creation  of 
an  indebtedness  within  Const.  1901,  §224, 
excluding  indebtedness  so  authorized 
from  the  debt  limit,  notwithstanding  the 
omission  from  that  section  of  the  proviso 
of  §  225  relative  to  municipal  corporations 
excepting  temporary  loans  in  anticipation 
of  the  collection  of  taxes.  Gunter  v.  Hack- 
worth  (Ala.),  62  So.  101. 

Indebtedness  at  Time  of  Actual  Issu- 
ance, and  Not  at  the  Elections  to  Be  Con- 
sidered.— Code  1907,  §  158,  authorizes  the 
holding  of  elections  to  authorize  the  is- 
suance of  county  bonds,  and  Const.  1901, 
§  224,  provides  that  no  county  shall  be- 
come indebted  in  an  amount,  including 
present  indebtedness,  greater  than  '6y2  per 
cent  of  the  assessed  value  of  the  property 
therein.  Held  that,  the  constitutional 
prohibition  being  against  the  indebted- 
ness and  not  against  the  steps  preliminary 
thereto  to  ascertain  the  wishes  of  the 
voters,  the  validity  of  a  bond  issue  de- 
pends on  the  condition  of  the  county  in- 
debtedness when  the  bonds  are  issued, 
and  not  at  the  date  of  the  election. 
Goodson  v.  Dean,  173  Ala.  301,  55  So. 
1010. 

Aggregate  Amount  of  All  Sums  for  All 
the  Years  to  Be  Considered  in  Determin- 
ing Whether  Amount  Exceeds  Constitu- 
tional Limitations. — In  determining 
whether  a  debt  created  by  a  contract  be- 
tween a  county  and  a  contractor  for  the 
erection  of  a  courthouse,  which  provided 
for  the  levy  of  a  certain  tax  each  year  for 
a  successive  number  of  years  for  that  pur- 
pose, exceeded  the  limitation  fixed  by 
Const.  1901,  §  224,  prohibiting  any  county 
from    becoming    indebted    in    an    amount 


greater  than  3J^  per  cent  of  the  assessed 
valuation  of  its  property,  the  aggregate 
amount  of  the  principal  sums  to  be  levied 
for  all  the  years  should  be  considered. 
Hagan  v.  Commissioners*  Court,  160  Ala. 
544,   49   So.  417. 

Const.    1901,    §    224,    provides    that    no 
county    shall    become     indebted     in     an 
amount,    including   present    indebtedness, 
greater  than  3J4  per  cent  of  the  assessed 
Value    of  ^the   property  therein.     Section 
215  prohibits  any  county  from  levying  a 
greater  rate  of  taxation  in  any  one  year 
than  one-half  of  1  per  cent  on  the  value 
of   taxable     property     therein,     provided 
that,   to  pay  any  debt  thereafter  created 
to  erect  public  buildings,  it  may  levy  spe- 
cial taxes  not  exceeding  one-fourth  of  1 
per  cent,  when  authorized  by  law.    Pur- 
suant to  Code  1907,  §§  133-139,  authoriz- 
ing the  levy  and  collection   of  a  special 
tax  to  erect  public  buildings,    a     county 
adopted     resolutions     levying     a     special 
courthouse    tax    of    one-fourth    of    1    per 
cent  for  the  years  1909-1917,  not  to  exceed 
a    certain    aggregate   sum    with     interest 
thereon,   as   represented   by   county   war- 
rants  provided   for   in   the  contract  with 
the  contractor,  and  provided  that  the  reso- 
lution should  constitute  a  continuing  con- 
tract and  should  not  be  repealed  so  long 
as    any    of    the    warrants    and    interest 
thereon   remained   unpaid.     The   contract 
with  the  contractor  provided  for  the  levy 
of  such  a  special  courthouse  tax  and  for 
the  issue  of  warrants  with  interest  coupons 
attached;   it  being  agreed  that    no     debt 
shall    be    thereby    created   by  the  county 
but,    instead,   an   assignment   of   the   pro- 
ceeds of  the  special  tax  levy  for  the  years 
stated.     The   principal    of   the    aggregate 
amount   agreed   to  be   levied   for   all   the 
years,  added  to  the  existing  indebtedness 
of  the  county,  would  exceed  3J/Lper  cent 
of  the   assessed  valuation  of  the   county 
property.      Held,    that    §    215    could    only 
operate   within    the    limitation    fixed     by 
§  224,  and,  in  view  of  the  purpose  of  the 
latter  section,  which  was  to  prevent   the 
creation    of   unnecessary   debts,   the    con- 
tract  for  the  erection  of  the  courthouse 
created  a  "debt"  within  §  224,  and  hence 
was  void  as  exceeding  the  limitation  con- 
tained therein.    Hagan  v.  Commissioners' 
Court  of  Limestone  County,  49   So.   417, 
160  Ala.  544. 
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§   71.    Aid   to   Corporations  and   Invest- 
ments in  Stock. 
§  71  (1)    In  General 

Act  "Feb.  27,  1889  (Acts  1888-89,  p.  756), 
which  authorizes  Montgomery  and 
Autauga  counties  to  erect  a  bridge,  which 
may  be  either  a  free  foot  and  wagon 
bridge  for  the  traveling  public,  or  a  rail- 
road bridge,  or  both  combined,  violates 
Const.,  art.  4,  §  55,  which  declares  that 
the  legislature  shall  have  no  power  to  au- 
thorize any  county  to  lend  its  credit,  or 
to  grant  public  money  or  a  thing  of  value, 
in  aid  of  or  to  any  individual,  association, 
or  corporation,  and  is  unconstitutional  in 
so  far  as  it  authorizes  the  erection  of  a 
railroad  bridge,  or  a  foot  and  wagon  and 
railroad  bridge  combined.  Garland  v. 
Board  of  Revenue  of  Montgomery  County, 
87  Ala.  223,  6  So.  402. 

§  71  (2)   Submission  of  Question  to  Popu- 
lar Vote.    ' 

Under  Act  Dec.  31,  1868,  authorizing 
counties,  cities,  etc.,  to  subscribe  to  the 
capital  stock  of  railroads,  the  fact  that 
the  proposal  for  a  submission  to  a  vote 
of  the  people  contains  also  a  proposition 
to  build  a  passenger  and -wagon  bridge 
across  a  river  invalidates  the  proposal, 
and  an  election  held  in  pursuance  of  such 
proposal  is  void.  Ex  parte  Selma  &  G.  R. 
Co..  46  Ala.  230. 

Under  Act  Dec.  31,  1868,  authorizing 
the  several  counties  and  towns  of  the 
state  to  subscribe  to  the  capital  stock  of 
such  railroads  as  they  may  consider  con- 
ducive to  their  respective  interests,  and 
providing  that  the  companies,  by  their 
president  and  a  majority  of  their  direct- 
ors, may  propose  to  any  such  county 
that  they  shall  subscribe  for  and  take  an 
amount  of  their  capital  stock,  and  au- 
thorizing the  commissioner's  court  to  or- 
der an  election  upon  such  application,  a 
proposition  made  by  the  original  corpora- 
tors named  in  the  certificate  of  incorpo- 
ration of  such  a  company  is  not  a  propo- 
sition in  compliance  with  the  act,  and 
does  not  confer  on  the  commissioner's 
court  any  jurisdiction  or  authority  to  or- 
der an  election  upon  such  proposition. 
Trammell  ?•.   Pennington,   45   Ala.  673. 

§  72.  General  County  Funds. 

Effect  of  Act  Consolidating  General 
with   Special   Funds. — When,   by   statute. 


the  fines  and  forfeitures  fund  of  a  county 
is  consolidated  with  the  general  fund  of 
the  county,  a  claim  or  a  warrant  subse- 
quently drawn,  which  would  previously 
have  been  paid  out  of  the  fines  and  for- 
feitures fund,  is  payable  out  of  the  con- 
solidated fund.  Michael  v.  Marengo 
County,  52  Ala.  159;  Scruggs  v.  Under- 
wood, 54  Ala.  186;  Mobile  County  v.  Pow- 
ers, 103  Ala.  207.  15  So.  642.  See  post, 
"Special  Funds,"  §  73. 

The  effect  of  the  "act  to  consolidate 
the  funds  of  fines  and  forfeitures  and  gen- 
eral fund  of  the  county  of  Sumpter,"  was 
to  make  claims  which  might  accrue  under 
§  4438  of  the  Revised  Code,  and  were 
formerly  paid  out  of  "the  fine  and  forfei- 
ture fund,"  a  charge  against  the  county, 
payable  out  of  its  general  fund.  Scruggs 
V.  Underwood,  54  Ala.   186. 

Effect  of  Repeal  of  Consolidating  Act. 
— The  repeal  of  the  act  consolidating  the 
different  funds  of  a  county,  can  not  affect 
the  rights  of  a  holder  of  a  warrant  drawn 
on  the  county,  while  the  funds  were  con- 
solidated for  services  which,  prior  to  that 
time,  were  a  charge  against  the  fine  and 
forfeiture  fund  alone.  Scruggs  v.  Un- 
derwood, 54  Ala.  186. 

§  73.  Special  Funds. 

Can  Be  Used  Only  for  the  Payment  of 
Claims   for  Which   It   Is   Set  Aside.— A 

fund  set  apart  under  Code  1886,  §  908, 
making  the  claims  of  jurors,  and  for  cer- 
tain other  expenses  preferred  claims 
against  the  county,  and  requiring  the 
county  treasurer  to  set  apart  a  sufficient 
fund  for  their  payment,  can  be  used  for 
the  payment  of  the  current  claims  of 
those  classes  only,  and  jurors*  certificates 
for  services  previously  rendered  are  not 
entitled  to  payment  out  of  it.  Allen  v. 
Watts,  88  Ala.  497,  7  So.  190. 

Statutory  Provisions. — Act  Dec.  15, 
1868,  p.  414,  providing  that  claims  against 
a  county  for  support  of  paupers  shall  be 
"preferred  claims,"  did  not  repeal  Rev. 
Code,  §  926,  subd.  7a,  requiring  the  county 
treasurer  to  set  apart  a  fund  for  paying 
jurors  and  county  commissioners.  Enloe 
V.  Reike,  56  Ala.  500. 

Definition,  Nature  and  Purpose  of  the 
Fine  and  Forfeiture  Fund,  and  Payment 
of  Claims  Therefrom. — ^The  fine  and  for- 
feiture fund  of  the  counties  of  the  state 
may  be  defined  as  a  fund  accruing  from 
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pecuniary  penalties  and  punitive  imposi- 
tions, incurred  by  defendants  in  the  en- 
forcement of  criminal  prosecutions,  in  the 
nature  of  profits  arising  from  our  system 
of  criminal  procedure.  Greene  County  v. 
Coleman,  73  Ala.  .550,  citing,  Scruggs  v. 
Underwood,   54  Ala.  186. 

Nature  and  Purpose. — The  fine  and  for- 
feiture fund  is  a  special  fund,  created  for 
special  purposes;  not  arising  from  taxa- 
tion, but  from  sources  prescribed  by  spe- 
cial legislation.  Herr  v,  Seymour,  76  Ala. 
270. 

The  purpose  of  a  fine  and  forfeiture 
fund  of  a  county,  is  the  defraying,  as  far 
as  possible,  of  all  the  expenses  arising 
from  the  system  of  criminal  procedure, 
from  which  the  fund  arises,  without  call- 
ing on  the  general  treasury  of  the  state 
or  county,  except  in  cases  where  it  be 
absolutely  necessary.  Greene  County  v. 
Coleman,  73  Ala.  550.  See,  also.  Mobile 
County  V,   Stone,   69   Ala.   206. 

The  Property  of  the  County.— The  fine 
and  forfeiture  fund  is  essentially  a  county 
fund.  Of  it  the  state  divests  itself  of  all 
ownership  and  title,  and  transferes  own- 
ership to  the  county.  Jackson  County  v. 
Derrick,  117  Ala.  348,  23  So.  193. 

Moneys  Belonging  to  the  Fund. — 
Money  received  from  the  hire  of  convicts 
sentenced  to  hard  labor  for  the  counties 
in  felony  cases;  in  misdemeanor  cases,  on 
default  in  payment  of  fines;  and  for  addi- 
tional terms  to  pay  costs  and  officers' 
fees,  belongs  to  the  fine  and  forfeiture 
fund,  rather  than  to  the  general  treasury 
of  the  county.  Greene  County  v.  Cole- 
man, 73   Ala.  550. 

Claims  Chargeable  on  the  Fund. — In 
§  4887,  of  the  Code,  it  is  declared  that  the 
fees  of  witnesses  subpoenaed  for  the  state 
are  made  a  charge  on  the  fine  and  forfei- 
ture fund  when  the  defendant  is  not  con- 
victed. Burgin  v.  Hawkins,  101  Ala.  326, 
14  So.  771. 

Services  rendered  by  the  sheriff  in 
summoning  witnesses  for  a  defendant  who 
had  been  convicted  and  was  insolvent  are 
services  rendered  for  the  defendant,  and 
must  be  paid  for  by  him.  They  are  not 
a  charge  against  the  fine  and  forfeiture 
fund.  Cohen  v.  Coleman,  71  Ala.  496;  Bil- 
bro  V.  Drakeford,  78  Ala.  318;  Burgin  v. 
Hawkins,   101  Ala.  326,  14  So.  771. 

Time  of  Presentment  of  Claims. — Un- 


der the  special  statute  applicable  to  Sump^ 
ter  and  other  counties,  approved  Febru- 
ary 22,  1883,  further  regulating  the 
payment  of  claims  against  the  fine  and  for- 
feiture fund  (Sess.  Acts  1882-3,  p.  523), 
which  was  intended  to  prevent  the  fund 
lying  idle  in  the  county  treasurer,  regis- 
tered claims  not  being  presented  for  pay- 
ment within  one  month  after  advertise- 
ment by  the  clerk,  he  is  required  to  apply 
the  money  on  hand  to  the  payment  of 
succeeding  claims  due  and  registered. 
Herr  v.  Seymour,  76  Ala.  270. 

Legislative  Dominica  Absolute. — ^**From 
the  very  nature  of  the  fine  and  for- 
feiture fund,  because  of  the  sources 
from  which  it  is  derived,  it  is  particularly 
true  that  legislative  dominion  over  it  is 
absolute.  Mobile  County  v.  Stone,  69 
Ala.  206;  Sessions  v,  Boykin,  78  Ala.  328; 
Harold  v.  Herrington,  95  Ala.  395,  11  So. 
131.'*  It  therefore  has  power  to  divest  it- 
self of  all  ownership  and  title,  and  trans- 
fer ownership  to  the  county.  Jackson 
County  V.  Derrick,  117  Ala.  348,  23  So.  193, 
196. 

§  74.    Appropriations. 

Const.,  art.  4,  §  32,  requiring  all  appro- 
priations not  included  in  the  general  ap- 
propriation bill  to  be  made  by  separate 
bills,  each  embracing  one  subject,  applies 
only  to  legislative  appropriation.*^  from 
the  state  treasury,  and  not  to  the  appro- 
priation of  county  taxes.  State  v.  Street, 
23  So.  807,  117  Ala.  203. 

§   75.    Warrants   and   Certificates   of   In- 
debtedness. 

§  76. Power  to  Issue. 

Issuance  by  Agent  or  Ministerial  Of- 
ficer.— When  a  county  board  of  revenue 
is  authorized  and  required,  by  a  special 
statute,  to  audit  and  examine  a  particular 
claim  against  the  county,  and  to  draw 
their  warrant  on  the  county  treasurer  in 
favor  of  the  claimant  for  the  amount  al- 
lowed by  them,  having  audited  and  al- 
lowed the  claim,  they  may  themselves 
draw  their  warrant  on  the  treasurer,  or 
order  it  to  be  drawn  by  their  clerk  or 
ministerial  officer.  Parker  v,  Hubbard, 
64  Ala.  203. 

§  77.  —  Issuance,    Requisites,  and  Va- 
lidity. 
A  warrant  on  a  void  order  of  county 
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commissioners,  allowing  illegal  fees  to 
public  officers,  is  void  and  furnishes  pro- 
tection to  no  one.  Mobile  County  v,  Wil- 
liams (Ala.),  61  So.  963. 

Warrant  Must  Be  for  Allowed  Claim. 
— A  stipulation  in  a  contract  by  the  county 
commissioners'  court,  for  the  support  of 
the  poor,  that  the  probate  judge  shall 
draw  his  warrant  on  the  treasurer  for  the 
amount  accruing  monthly,  without  an  al- 
lowance thereof  by  the  commissioners,  is 
invalid.  Board  of  Revenue  v.  Barber,  53 
Ala.  589. 

Consideration. — Where  a  county  made 
an  illegal  contract  for  the  purchase  of 
corn,  a  part  of  which  was  not  delivered, 
and  subsequently  purchased  and  used  the 
undelivered  portion  for  a  legal  purpose, 
giving  a  warrant  therefor,  the  considera- 
tion of  the  warrant  is  valid,  the  former 
illegality  being  purged  by  the  new  and 
legal  executed  contract.  Grayson  v, 
Latham,  84  Ala.  546,  4  So.  200.  See  post, 
"Evidence,  Trial,  and  Judgment,"  §  81  (2). 

Provisions  purchased  and  used  for  the 
support  of  the  indigent  in  a  confederate 
state  during  the  war,  but  not  being  used 
in  promotion  of  the  confederate  govern- 
ment, constitute  a  valid  consideration  for 
a  county  warrant  issued  for  payment 
therefor.  Grayson  v,  Latham,  84  Ala. 
546,  4  So.  200.  See  Henry  v.  Cohen,  06 
Ala.  382.  See  post,  "Evidence,  Trial,  and 
Judgment,"  §  81  (2). 

The  fact  that  a  county  warrant  for  pay- 
ment of  a  sum  of  money  was  issued  in 
recognition  of  a  debt  contracted  in  the 
purchase  of  provisions  during  the  war, 
for  the  maintenance  of  the  families  of 
soldiers  who  were  serving  or  were  dis- 
abled, or  had  lost  their  lives,  in  the  con- 
federate army,  is  a  valid  defense  to  an 
action  on  the  warrant.  Grayson  r.  La- 
tham, 84  Ala.  546,  4  So.  200,  citing,  Speed 
V.  Cocke,  57  Ala.  209. 

Interest  of  Commissioners  in  Claims 
They  Allow.— Under  Code,  §  90,  provid- 
ing that  the  probate  judge  shall  issue  war- 
rants upon  the  county  treasurer  for 
claims  allowed  by  the  commissioners, 
such  warrants  can  not  be  refused  because 
the  commissioners  allowing  the  claims 
were  interested  therein.  Jeffersonian  Pub. 
Co.  V.  Milliard,  105  Ala.  576,  17  So.  112. 
§  78.  —  Constructioa  and  Operation. 

See   post,   "Evidence,   Trial,   and   Judg- 
ement," §  80  (2). 


§  79.  Assignment  and  Other  Trans- 
fer. 

A  warrant  on  the  county  treasurer  for 
the  amount  of  an  allowed  claim  is  not 
intended  to  circulate  as  commercial  pa- 
per, and  it  is  not  assignable  so  as  to  be 
made  the  foundation  of  an  action  by  the 
transferee.  Savage  v,  Matthews,  98  Ala. 
535,  13  So.  328;  West  v.  Foreman,  21  Ala. 
400.    See  ante,  "Parties,"  §  47  (3). 

A  county  warrant  is  not  negotiable,  and 
an  assignee  stands  in  the  shoes  of  the 
original  holder.  Allen  v,  McCreary,  101 
Ala.  514,  14  So.  320. 


§  SO. 


Pa3rment. 


In  GeneraL — A  purchase  by  a  deputy 
county  treasurer  of  jurors*  and  bailiffs* 
certificates,  when  he  has  county  funds  in 
his  hands  which  he  does  not  account  for 
on  the  expiration  of  his  term,  is  in  law 
a  payment  of  the  certificates  by  the  county 
with  such  unaccounted  funds,  and  a  trans- 
feree of  the  deputy  can  not  again  collect 
them.  Allen  v.  McCreary,  101  Ala.  514, 
14  So.  320. 


§  81. 


Remedies. 


§  81  (1)    Limitations. 

The  statute  of  limitations  against  an 
action  on  a  warrant  issued  by  a  county 
for  the  payment  of  money  begins  to  run 
when  the  county  treasurer,  having  funds 
for  the  purpose,  failed  to  apply  them  to 
the  payment  of  such  claim  after  it  was 
reached  in  the  order  of  registration.  Gray- 
son V.  Latham,  84  Ala.  546,  4  So.  200.  See 
post,  "Evidence,  Trial,  and  Judgment," 
§  81  (2).  See.  also,  the  title  LIMITA- 
TION OF  ACTIONS. 

§  81  (2)   Evidence,  Trial,  and  Judgment. 

Admissibility  of  Evidence. — To  vacate 
a  warrant  issued  for  the  purchase  of  corn, 
evidence  is  not  admissible  to  show  th?t 
no  prior  order  had  been  granted  authoriz- 
ing the  purchase,  as  the  lack  of  such  order 
constitutes  no  defense  if  the  county  com- 
missioners had  allowed  the  claims,  and 
authorized  the  issue  of  the  warrant.  Gray- 
son r.  Latham,  84  Ala.  546,  4  So.  200.  See 
ante,  "Issuance,  Requisites,  and' Validity," 
§  77. 

In  an  action  on  a  warrant  for  the  pur- 
chase of  corn,  whose  validity  is  disputed, 
the  time  and  place  of  purchase  and  the 
persons  by  whom  the  contract  was  made, 
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when  and  how  the  delivery  was  effected, 
whether  or  not  the  claims  were  properly 
audited,  and  all  such  matters  pertaining 
to  the  warrant  and  the  purpose  for  which 
it  was  given,  are  admissible  in  evidence. 
Grayson  v.  Latham,  84  Ala.  546,  4  So. 
200.  See  ante,  "Issuance,  Requisites,  and 
Validity,"  §  77. 

Oral  Proof.— The  fact  that  a  warrant 
sued  on  was  never  authorized  by  the  com- 
missioners may  be  shown  by  oral  proof, 
where  the  records  are  burned.  Grayson 
V.  Latham,  84  Ala.  546,  4  So.  200,  citing 
Smith  V.  Wert,  64  Ala.  34;  Derrett  z'.  Alex- 
ander, 25  Ala.  265. 

Hearsay  Testimony. — Hearsay  testi- 
mony as  to  the  purchase  of  the  corn,  the 
use  of  it,  etc.,  and  as  to  matter  pertaining 
to  the  validity  of  the  warrant,  is  inadmis- 
sible. Grayson  v.  Latham,  84  Ala.  546,  4 
So.  200. 

Burden  of  Proof. — Plaintiff  having 
proved  his  warrant,  that  it  had  been  reg- 
istered, that  the  proper  time  had  come  for 
payment  according  to  its  place  on  the 
register,  and  that  payment  had  been  de- 
manded and  refused,  or  that  a  demand 
was  unnecessary,  the  burden  is  then  on 
defendants  to  overturn  the  presumption 
of  liability.  Grayson  v,  Latham,  84  Ala. 
546,  4  So.  200. 

§  82.   Power  to  Issue  Bonds. 
§  83. In  General. 

The  legislature  has  power  to  authorize 
a  county,  as  a  body  corporate,  to  sub- 
scribe for  stock  in  a  railroad  company,  if 
the  people  choose  to  do  so,  by  a  popular 
vote  to  that  effect;  and  for  the  payment 
for  stock  so  subscribed,  the  county,  as  a 
corporation,  may  be  authorized  and  re- 
quired to  issue  bonds  of  the  county,  and 
deliver  them  to  the  railroad  company  in 
which  the  stock  is  so  subscribed  for,  in 
the  manner  prescribed  by  law.  Ex  parte 
Selma  &  G.  R.  Co.,  45  Ala.  696.  See  ante, 
"In  General,"  §  71  (1);  'Submission  of 
Question  to  Popular  Vote,"  §  71  (2). 

§  84.  Public  Improvements. 

Since  Const,  art.  4,  §  32,  requiring  all 
appropriations  not  included  in  the  gen- 
eral appropriation  bill  to  be  made  by 
separate  bills,  each  embracing  a  single 
subject,  applies  only  to  legislative  appro- 
priations from  the  state  treasury,  such 
section  has  no  application  to,  and  did  not 


limit,  the  legislature's  authority  to  pass 
Acts  1890-91,  p.  359,  authorizing  a  county 
to  issue  and  sell  bonds  for  the  building 
of  a  courthouse  and  county  jail,  and  pro- 
viding for  the  payment  of  the  bonds  and 
interest  by  the  assessment  of  special  taxes. 
Alabama  G.  S.  R.  Co.  v.  Reed,  27  So.  19, 
124  Ala.  253. 

Issuance  of  Warranto  Is  Not  the  "Issu- 
ance of  Bonds." — The  issuance  by  the  au- 
thority of  the  commissioners'  court  of  in- 
terest-bearing warrants  on  the  county 
treasurer,  payable  at  stated  times  in  the 
future,  for  the  amount  of  a  debt  con- 
tracted for  the  building  of  a  courthouse, 
is  not  the  is'suance  of  bonds  within  Const., 
§  222,  declaring  that  no  bonds  shall  be  is- 
sued, except  pursuant  to  a  majority  vote 
of  the  citizens  of  the  county.  Tally  v. 
Commissioners*  Court  of  Jackson  County, 
175  Ala.  644,  39  So.  167,  citing,  Matkin  v. 
Marengo  County,  137  Ala.  155,  34  So. 
171.  See  post.  "Petition  or  Assent  of 
Taxpayers  or  Voters,"  §  87. 

§  85. Refunding. 

A  county  issued  its  bonds  for  the  con- 
struction of  roads,  under  Acts  1888-89,  p. 
577,  requiring  the  bonds  to  be  made  pay- 
able at  the  expiration  of  thirty  years  from 
their  date,  or  at  the  pleasure  of  the 
county  at  any  time  after  twenty  years, 
and  providing  for  the  payment  of  the 
bonds.  Code,  1907,  §  158,  provides  that 
the  county  commissioner  may  order  elec- 
tions to  decide  whether  the  bonds  of  the 
county  shall  be  issued  for  the  purpose  of 
paying  debts  created  for  constructing 
public  roads.  Held,  that  the  general  stat- 
utes afford  an  additional  means  of  dis- 
charging the  county's  bonded  indebted- 
ness without  impairing  the  rights  of  its 
bondholders,  and  therefore,  after  twenty 
years,  the  county  commissioners  may  is- 
sue bonds  for  the  retirement  of  the  first 
bonds  after  having  been  so  directed  by  an 
election  held  in  the  county.  Powell  v. 
Commissioners'  Court  of  Madison  County, 
51  So.  946,  166  Ala.  331.  See  ante,  "Pub- 
lic Improvements,"  §  84. 

§  86.    Proceedings  Preliminary  to   Issue 
of  Bonds. 

§  87. Petition  or  Assent  of  Taxpay- 
ers or  Voters. 
Sufficiency  of  Publication   of  Election. 

— The    weekly    publications    in    a    news- 
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paper  published  in  the  county  are  suffi- 
cient to  authorize  an  election  for  the  is- 
suance of  bonds  under  Code  1907,  §  160, 
providing  that  notice  of  such  election  shall 
be  given  for  thirty  days  in  a  newspaper 
published  in  the  county  once  a  week  for 
three  successive  weeks.  Hearn  v.  Court 
of  Comm'rs   (Ala.),  62  So.  535. 

A  county  bond  election  is  not  void  be- 
cause the  requirements  of  the  statute  as 
to  publication  were  not  fully  complied 
with  unless  the  failure  so  to  do  deprived 
some  portion  of  the  electors  of  their  right 
to  vote,  which  would  have  changed  or 
rendered  the  result  doubtful.  Hearn  v. 
Court  of  Comm'rs  (Ala.),  62  So.  535. 

Notice  of  Election. — Acts  1903,  p.  90, 
authorizes  the  issuance  of  certain  county 
bonds,  and  §§  4,  5  (page  92),  provide  for 
the  appointmefit  of  managers  to  conduct 
an  election  on  the  question,  to  be  held  in 
each  beat  or  polling  place  in  the  county. 
Held  that,  as  the  law  fixes  the  place  at 
which  the  election  shall  be  held,  the 
voters  are  chargeable  with  notice  thereof, 
independent  of  the  special  notice  required 
to  be  given  by  §  2  (page  91)  by  the  pro- 
bate judge.  Wilson  v.  Pike  County,  39 
So.    370,    144   Ala.   397. 

The  provision  of  Acts  1903,  p.  91,  §  2, 
requiring  special  notice  of  an  election  for 
the  authorization  of  an  issue  of  county 
bonds  to  be  given  by  the  probate  judge, 
is  directory  only.  Wilson  v.  Pike  County, 
39  So.  370,  144  Ala.  397,  citing.  Court  of 
Comm'rs  v.  Thurmond,  116  Ala.  209,  22 
So.  558. 

Recording  Order  Directing  Election.— 
An  order  of  the  commissioners*  court  di- 
recting an  election  to  determine  whether 
certain  bonds  of  the  county  should  be 
issued  was  complete  when  passed,  and 
was  not  defective  because  the  probate 
judge  did  not  record  the  order  until  after 
the  commissioners*  court  had  adjourned. 
Goodson  V,  Dean,  173  Ala.  301,  55  So. 
1010. 

What  Majority  of  Concurring  Voters 
Required.— Acts  1868,  pp.  511-520,  au- 
thorized counties  to  subscribe  for  stock 
of  railroads  throughout  the  state,  to  be 
paid  in  bonds,  if  a  majority  of  voters 
voting  favored  the  subscription.  Acts 
1868,  p.  566,  amended  the  charter  of  a 
railroad,  and  provided  that  counties 
through    which    the    road    passed    might 
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subscribe  for  stock  of  the  company,  and 
issue  bonds  in  payment,  if  two-thirds  of 
the  voters  voting  favored  such  action.  A 
county  through  which  this  road  did  not 
run  accepted  the  railroad's  proposition, 
and  subscribed  for  stock,  issuing  bonds 
in  payment,  on  the  vote  of  a  majority,  but 
less  than  two-thirds,  of  the  electors  vot- 
ing at  an  election  for  that  purpose,  under 
Act  1868,  pp.  514-520.  Held,  that  as  the 
road  did  not  pass  through  or  into  the 
county,  and  there  was  no  absolute  repug- 
nance between  the  general  and  special 
acts,  the  general  act  was  not  repealed, 
and  the  county's  subscription  and  bond 
issue  was  binding  on  the  county.  Carpen- 
ter V,  Greene  County,  29  So.  194,  130  Ala. 
613. 

§  88.    Issuance,  Requisites,  and  Validity 
of  Bonds. 

§  88  (1)  Ratification  and  Estoppel  to 
Deny  Validity. 
Where  a  county  had  statutory  authority 
to  execute  a  bond,  and  in  fact  issued  it, 
and  received  the  money  evidenced  by  the 
bond,  and  retained  and  used  it,  it  could 
not  be  heard  to  say,  in  a  suit  on  the  bond, 
that  it  did  not  execute  the  same.  Mobile 
County  f.  Sands,  29  So.  26,  127  Ala.  493. 

§  88  (2)  Curative  Acts. 

Any  irregularity  in  the  conduct  of  the 
election  or  issuance  of  bonds  under  Acts 
1868,  pp.  514-520,  was  cured  by  Acts 
1869-70,  p.  305,  ratifying  and  making  valid 
the  election  in  such  county  for  subscrip- 
tion, in  bonds  of  the  county,  to  the  stock 
of  such  railroad.  Carpenter  v,  Greene 
County,  29  So.  194,  130  Ala.  613. 

§  89.  Pasrment  of  Bonds  and  Coupons. 

Acts  1900-1901,  pp.  1702-1719,  creating  a 
county  sanitary  commission  for  J.  county, 
authorizes  the  issuing  of  "negotiable  bonds 
of  J.  county,"  which  shall  become  due  at  a 
time  nominated  in  them,  not  beyond  fifty 
years.  Section  11  requires  the  levy  of  a 
special  annual  tax,  the  proceeds  to  be  held 
exclusively  as  a  sanitary  fund,  to  be  ap- 
plied exclusively  to  the  payment  of  in- 
terest on  the  bonds,  and  for  keeping  in 
repair  the  sanitary  system  of  the  county 
and  protecting  its  water  supplies,  "and  the 
surplus,  if  any,  to  be  used  ♦  ♦  ♦  for  the 
payment  of  the  principal  of  said  bonds." 
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The  section  also  provides  that  no  levy  in 
excess  of  the  constitutional  rate  shall  be 
made.  Held,  that  the  principal  of  the 
bonds  was  a  general  obligation  of  the 
county,  and  payment  thereof  was  not  re- 
stricted to  the  proceeds  of  the  special 
tax.  Birmingham  Trust  &  Savings  Co.  v, 
Jefferson  County,  34  So.  398,  137  Ala. 
375. 

§  90.  Actions  on  Bonds  or  Coupons. 

Right  of  Agent  to  Sue.— Where  county 
bonds  and  interest  coupons  issued  in  pay- 
ment of  subscription  for  railroad  stock 
were  transferred,  without  indorsement  by 
the  owner,  to  another  person  to  collect 
in  any  manner  he  pleased,  with  the  right 
to  sue  thereon  in  his  own  name,  or  com- 
promise, as  he  saw  fit,  the  balance,  after 
deducting  expenses  and  commissions,  to  be 
paid  to  the  owner,  the  collector  could 
maintain  a  suit  thereon,  since  he  had  the 
right  to  do  with  the  bonds  and  coupons 
as  he  pleased,  and  had  an  interest  in  en- 
forcing payment.  Carpenter  v.  Greene 
County,  29  So.  194,  130  Ala.  613.  See  the 
title  BONDS. 

Allegations  in  a  BiU.-—Under  an  act  re- 
quiring county  bonds  to  be  sold  at  the 
highest  price  obtainable,  allegations  in  a 
bill  in  equity  that  they  were  not  let  to 
the  highest  bidder  are  not  equivalent  to 
allegations  that  the  highest  price  was  not 
obtained.  Williams  v.  Board  of  Revenue 
of  Butler  County,  26  So.  346,  123  Ala.  432. 

§  91.  Taxation. 

§  92.  »—  In  General. 

Constitutionality  of  Statutory  Provi- 
sions— Provisions    for    the     Support    of 

Schools.— The  tax  imposed  by  St.  Clair 
county,  under  authority  of  Acts  1894-95, 
p.  914,  to  provide  for  the  better  support 
of  schools  in  St.  Clair  county,  is  a  purely 
local  tax,  though  imposed  by  authority 
from  the  general  assembly,  and  for  the 
purpose  of  aiding  in  the  maintenance  of 
the  state  system  of  public  education;  and 
hence  is  not  void  as  a  tax  on  local  prop- 
erty for  a  general  purpose.  Southern  R. 
Co.  V,  St.  Clair  County,  124  Ala.  491,  27 
So.  23. 

Acts  1890-91,  p.  440,  permitting  Jeffer- 
son county  to  levy  a  tax  of  5  cents  on  the 
$100  of  taxable  'property  therein  for  the 
support  of  its  schools,  is  not  in  violation 


of  const,  art.  11,  §  5,  forbidding  the  gen- 
eral assembly  to  authorize  any  county  to 
levy  a  larger  rate  of  taxation  in  any  year, 
on  the  value  of  taxable  property  therein, 
than  one-half  of  one  per  centum;  since 
the  act  must  be  construed  as  authorizing 
said  county  to  levy  the  tax,  if  within  the 
rate  prescribed  by  the  constitution.  Francis 
V.  Southern  R.  Co.,  124  Ala.  544,  27  So.  22. 

Provisions  for  the  Building  and  Repair- 
ing of  Bridges. — Pamph.  Acts  1896-97,  pp. 
1228-1236,  providing  that  no  part  of  the 
county  revenues  levied  for  general  pur- 
poses shall  be  used  in  building  bridges, 
and  requiring  the  county  commissioners 
annually  to  levy  a  special  tax  not  ex- 
ceeding one-tenth  of  one  per  centum,  to 
be  used  in  building  and  repairing  bridges, 
and  authorizing  the  setting  apart  of  a 
sum  out  of  the  taxes  levied  for  general 
purposes  to  be  applied  to  the  improve- 
ment of  public  roads,  docfs  not  violate 
const.,  art.  11,  §  5,  providing  that  no 
county  shall  be  authorized  to  levy  a 
greater  rate  of  taxation  in  any  one  year 
than  one-half  of  1  per  cent.  State  v. 
Street,  23  So.  807,  117  Ala.  203. 

Const.  1875,  art.  10,  §  5,  provides  that 
no  county  shall  be  authorized  to  levy  a 
larger  rate  of  taxation  in  any  year  than 
one-half  of  1  per  cent,  except  for  the  pay- 
ment of  any  debt  created  for  the  erec- 
tion of  public  buildings  or  bridges.  Act 
Feb.  21,  1899  (Acts  1898-99,  p.  1212),  au- 
thorized the  county  commissioners',  court 
to  levy  a  special  bridge  tax,  not  to  exceed 
one-tenth  of  1  per  cent,  under  which  such 
coFurt  in  June,  1900,  levied  a  tax  of  one- 
fourth  of  1  per  cent  for  county  buildings 
and  bridge  purposes,  after  which  Act 
Feb.  27,  1901  (Acts  1900-01,  p.  1255),  was 
passed,  repealing  the  act  of  1899  limiting 
the  bridge  tax  rate,  and  Act  March  1,  1901, 
was  passed,  being  an  act  to  ratify  and 
confirm  a  levy  of  taxes  by  the  commis- 
sioners' court  of  T.  county  for  the  pur- 
pose of  building  necessary  public  bridges, 
and  paying  interest  on  bridge  bonds  and 
other  bonded  indebtedness  of  the  county, 
which  attempted  to  validate  such  levy. 
Held,  that  the  constitutional  provision  au- 
thorizing a  special  tax  for  bridge  pur- 
poses was  limited  to  levies  for  the  pay- 
ment of  past  debts  for  public  building^s 
and  bridges,  and  hence  the  curative  act  of 
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March  1st,  purporting  to  validate  an  in- 
creased levy  to  pay  a  contemplated  future 
indebtedness,  was  void.  Birmingham 
Mineral  R.  Co.  v.  Tuscaloosa  County,  34 
So.  951,  137  Ala.  260.  See,  also,  Powell  v. 
State,  69  Ala.  10;  McCreary  v.  State,  73 
Ala.  480;  Randolph  v.  Builders',  etc.,  Sup- 
ply Co.,  10^  Ala.  501,  17  So.  721.  See  the 
title  TAXATION. 

Provisions  for  the  Furnishing  of  a 
Court  House. — Const.,  art.  11,  §  5,  prohib- 
its counties  from  levying  an  amount 
greater  than  one-half  of  1  per  cent  per 
annum  of  the  value  of  its  taxable  property, 
except  that  to  pay  a  liability  for  the  erec- 
tion of  necessary  public  buildings,  etc.,  it 
may  levy  such  special  taxes  as  may  be  au- 
thorized by  law.  Acts  1890-91,  p.  359,  au- 
thorized a  county  to  issue  bonds  for  the 
building  of  a  court  house,  for  furnishing 
the  same  with  suitable  furniture,  and  to 
levy  special  county  taxes  for  the  payment 
of  such  bonds  and  the  interest  thereon. 
Held,  that  the  provision  authorizing  the 
furnishing  of  the  court  house  with  suit- 
able furniture  was  not  in  violation  of  such 
constitutional  provision,  since  the  au- 
thority to  levy  a  tax  to  erect  a  court  house 
conferred  authority  to  provide  for  and 
furnish  it  with  suitable  furniture.  Ala- 
bama G.  S.  R.  Co.  V.  Reed,  27  So.  19,  124 
Ala.  253. 

Special  Tax  to  Build  Jail  When  Limit 
of  Taxation  Is  Already  Reached.— The 
prohibition  in  Act  Feb.  17,  1854,  that  com- 
missioners "must  not  levy  a  county  tax 
*  ♦  ♦  exceeding  50  per  cent  upon  the 
amount  of  the  assessment  of  state  taxes," 
includes  and  prohibits  a  special  tax  to 
build  a  new  jail  when  the  said  limit  of 
taxation  has  already  been  reached.  Mc- 
Daniel  v.  State,  31  Ala.  390.  See  ante, 
"Criminal  Responsibility  ol  Members," 
§  29. 

Validity  of  Special  Tax  Authorized  to 
Be  Levied  as  a  Part  of  Constitutional 
Amount  for  County  Purposes,  and  Which 
Is  in  Excess  of  Such  Amount-  Under  the 
provisions  of  the  act  "To  better  provide 
for  the  working  of  the  public  roads  of 
St.  Clair,  Cherokee,  Franklin  and  Shelby 
counties,"  approved  December  13,  1898 
(Acts  1898-99,  p.  189),  which  authorized 
the  levy  of  a  special  tax  of  not  less  than 
one-tenth  or  more  than  one-fifth  of  1  per 


centum  on  all  the  taxable  property  of 
said  county,  "which  special  tax  shall  be 
be  a  part  of  that  which  is  authorized  by 
the  constitution  for  county  purposes,"  the 
commissioners*  court  of  each  of  said 
counties  is  without  authority  to  levy 
a  special  tax  in  addition  to  the  regular 
county  taxes  for  county  purposes,  if  the 
latter  tax  rate  is  fixed  at  the  rate  of  one-half 
of  1  per  centum,  which  is  the  full  con- 
stitutional limit;  and,  therefore,  where, 
in  one  of  said  counties  the  commissioners* 
court  levied  a  regular  county  tax  rate  for 
county  purposes  of  one-half  of  1  per 
centum  for  the  year  1899,  and  in  addition 
thereto,  for  the  same  year,  levied  a  special 
tax  by  one-tenth  of  1  per  centum  on  the 
value  of  the  taxable  property  in  said 
county,  the  levy  of  the  special  tax  was 
unauthorized  by  the  constitutional  provi- 
sion fixing  the  limit  of  regular  county  tax 
rate  for  county  purposes.  Frederick  v. 
Northern  Alabama  Ry.  Co.,  30  So.  426, 
130  Ala.  407. 
§  93*  —  Levy  for  Special  Purposes. 

Under  Const.,  §  215,  authorizing  counties 
to  levy  special  taxes  to  pay  any  existing 
liability  or  any  liability  that  may  here- 
after be  created  for  the  construction  of 
necessary  roads,  and  Gen.  Acts  1903,  p. 
307,  authorizing  the  court  of  county  com- 
missioners to  levy  special  taxes  for  any 
liability  then  existing  or  that  may  there- 
after be  created  for  the  construction  of 
roads,  the  court  of  county  commissioners 
of  a  county  has  authority  to  make  a  levy 
to  meet  the  expenses  of  contemplated  re- 
pairs on  a  public  road.  Southern  R.  Co. 
V.  Cherokee,  144  Ala.  579,  42  So.  66,  cit- 
ing, State  V.  Street,  177  Ala.  203,  23  So. 
807. 

Const.,  art.  13,  §  11,  allowing  Mobile 
county  special  power  to  tax  for  educa- 
tional purposes,  does  not,  by  implication, 
prohibit  the  legislature  from  granting 
other  counties  the  power  of  local  taxa- 
tion for  such  purpose;  and  hence  Acts 
1894-95,  p.  914,  permitting  St.  Clair  county 
to  levy  a  local  tax  for  the  better  support 
and  maintenance  of  its  public  schools, 
was  valid.  Southern  R.  Co.  v.  St.  Clair 
County,  124  Ala.  491,  27  So.  23. 

§    94.    Disposition    of  Taxes    and  Other 
Revenue. 

The  power  of  taxation  conferred  upon 
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counties,  as  between  the  counties  and 
the  state,  may  at  any  time  be  withdrawn, 
or  modified,  or  altered  at  the  legislative 
will;  hence,  taxes  levied  for  county  pur- 
poses, while  in  process  of  collection,  or 
after  collection,  may  be  withdrawn  from 
the  county  or  from  its  treasury,  and  ap- 
propriated as  the  legislature  may  direct. 
Lott  V.  Brewer,  64  Ala.  287.  See  the  title 
TAXATIOy. 

§  95.   Rights  and  Remedies  of  Taxpayers. 
§  95  (1)    Grounds  for  Injunction  or  Ap- 
pointment of  Receiver. 

Misappropriation. — An  injunction  lies 
at  the  suit  of  a  taxpayer  to  restrain  the 
misappropriation  of  county  funds  by 
county  oflFicers.  Kumpe  v.  Bynum,  48  So. 
55,  158  Ala.  311;  New  Orleans,  etc.,  R.  Co. 
V.  Dunn,  51  Ala.  128;  Allen  v.  La  Fayette, 
89  Ala.  641,  8  So.  30,  9  L.  R.  A.  497. 

Claima  for  Extra  Work. — A  citizen  and 
taxpayer  could  not  enjoin  payment  of 
claims  for  extra  work  by  one  under  con- 
tract with  county  commissioners  provid- 
ing that  no  change  should  be  made  in  the 
contract  except  on  the  order  of  the  com- 
missioners* court,  as  this  provision  was 
for  the  benefit  of  the  contracting  parties. 
Long  V.  Shepherd,  48  So.  675,  159  Ala.  595, 
citing,  Harrison  v.  Yerby,  87  Ala.  185,  6 
So.  3. 

Unconstitutional  Indebtedness. — Since 
county  commissioners  are  charged  with 
the  duty  of  ascertaining,  first,  whether  a 
majority  of  the  electors  have  voted  in 
favor  of  a  proposed  bond  issue,  and, 
second,  whether  their  issue  will  create  an 
unconstitutional  indebtedness,  before  they 
are  authorized  to  issue  the  bonds,  and  it 
will  not  be  presumed  that  they  will  issiie 
them  illegally,  a  taxpayer  could  not  main- 
tain a  suit  to  enjoin  the  county  judge  and 
the  county  commissioners  from  issuing 
bonds  for  which  authority  had  been 
voted,  on  the  ground  that  the  issue  of  the 
bonds  would  create  an  unconstitutional 
indebtedness.  Goodson  v.  Dean,  173  Ala. 
301,  55  So.  1010.  •• 

§  95  (2)    Rights  of  Action,  Defenses,  and 
Conditions  Precedent 

Where  a  medical  society  and  members 
thereof  who  were  practicing  physicians  of 
P.  county  sought  to  restrain  the  commis- 
sioners' court,  the  probate  judge,  and  the 
treasurer  of  such  county  from  paying  out 


the  county's  money  under  a  contract  made 
with  another  defendant  to  vaccinate  per- 
sons in  the  county  to  prevent  a  threatened 
epidemic  of  smallpox,  they  had  no  stand- 
ing as  individuals  in  a  court  of  equity, 
regardless  of  the  validity  of  the  contract, 
to  restrain  a  disbursement  of  the  county's 
funds,  not  shown  to  be  injurious  to  them. 
Commissioners'  Court  of  Perry  County  t'. 
Medical  Society  of  Perry  County,  29  So. 
586,  128  Ala.  257,  citing  Hays  v.  Alrichs, 
115  Ala.  239,  22  So.  465. 

§  95  (3)    Pleading  and  Evidence. 

A  bill  in  an  action  to  enjoin  a  county 
treasurer  from  paying  an  illegal  warrant, 
which  does  not  allege  that  the  treasurer 
had  any  intention  of  paying  the  warrant, 
is  bad  on  demurrer.  Alston  v,  Dunn 
(Ala.),  58  So.  300.  See  ante,  "Grounds  for 
Injunction  or  Appointment  of  Receiver," 
§  95  (1). 

The  conclusion  of  a  complaint  seeking 
to  enjoin  county  officers  from  carrying 
out  the  terms  of  a  contract,  stating  that 
complainant,  a  medical  society,  has  been 
"crippled  and  injured  in  the  performance 
of  its  duties  under  the  laws  of  this  state" 
by  the  action  of  such  officers,  is  not  suffi- 
cient to  show  any  crippling  or  injury,  no 
facts  being  stated.  Commissioners'  Court 
z\  Medical  Soc,  128  Ala.  257,  29  So.  586. 
See  ante,  "Grounds  for  Injunction  or  Ap- 
pointment of  Receiver,"  §  95  (1);  "Rights 
of  Action,  Defenses,  and  Conditions  Pre- 
cedent," §  95  (2). 

Where  a  medical  society  and  the  mem- 
bers thereof  sought  to  enjoin  county  of- 
ficers from  carrying  out  the  terms  of  a 
contract  made  with  another  physician,  the 
bill  not  showing  the  members  to  be  citi- 
zens or  taxpayers  of  such  county,  and  the 
society  being  found  to  have  no  interest 
in  the  premises,  no  relief  can  be  granted 
to  its  individual  members.  Commission- 
ers' Court  V.  Medical  Soc,  128  Ala.  257. 
29  So.  586.  See  ante,  "Grounds  for  In- 
junction or  Appointment  of  Receiver," 
§  95  (1);  "Rights  of  Action,  Defenses,  and 
Conditions  Precedent,"  §  95  (2). 

V.    CLAIMS   AGAINST   COUNTY. 

§  96.    Nature  of  Claims  Required  to  Be 
Presented. 

In  General— It  has  been,  and  still  is, 
the  general  financial  policy  of  the  state 
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that  all  claims  against  a  county  shall  be 
presented  to  the  commissioners  court,  or 
to  the  boards  of  revenue  exercising  the 
powers  and  duties  of  the  commissioner's 
court.  Miller  v.  Paris,  145  Ala.  494,  39 
So.  658. 

It  is  only  claims  for  which  that  court 
is  bound  to  provide  means  of  payment, 
and  which  are  chargeable  on  the  general 
treasury  of  the  county,  that  must  be  pre- 
sented to,  and  allowed  by  the  commis- 
sioners' court,  before  the  county  treas- 
urers can  pay  them.  Palmer  v,  Fitts,  51 
Ala.  489,  492. 

Such  claims  only  are  required  to  be 
presented  to  the  court  of  county  com- 
missioners as  the  said  court  is  competent 
to  allow.  Dale  County  v,  Gunter,  46  Ala. 
118,  135. 

If  a  claim  is  given  against  a  county  by 
statute,  and  no  mode  is  prescribed  for  its 
payment,  then  it  must  be  presented  for 
allowance  like  other  claims.  Dale  County 
V.  Gunter,  46  Ala.  118,  135. 

Bonds. — Bonds  issued  by  a  county  un* 
der  the  authority  of  an  act  of  the  gen- 
eral assembly  create  a  valid  debt  aj'.ainst 
the  county,  and  need  not  be  presented  to 
the  commissioners  for  allowance.  Lime- 
stone County  Corn'rs  v.  Rather,  48  Ala. 
433. 

Claim  of  Witness. — A  claim  of  a  wit- 
ness for  the  state,  in  a  criminal  cause,  for 
his  fees,  is  not  a  claim  against  the  county 
which  must  be  presented  to  the  commis- 
sioners for  allowance  within  one  year,  but 
is  a  charge  against  the  fine  and  forfeiture 
fund.     Briggs  v.  Coleman,  5L  Ala.  561. 

Coroner's  Claim.— Code  1896,  §  958, 
subd.  3,  and  sections  1416,  1417,  1429,  subd. 
4,  require  that  all  claims  against  a  county 
shall  be  presented  to  the  commissioners* 
court  or  the  boards  of  revenue  exercising 
the  powers  of  the  commissioners'  court; 
and  Act  Feb.  18,  1899  (Acts  1898-99,  p. 
ni5),  creating  the  board  of  revenue  of 
Jefferson  county,  continued  such  financial 
policy,  and  gave  to  such  board  all  juris- 
diction vested  in  the  county  commission- 
ers, requiring  the  board  to  perform  all 
duties  required  of  courts  of  county  com- 
missioners, among  which  is  that  of  audit- 
ing all  claims  against  the  county,  allowing 
the  same,  issuing  warrants  to  the  treas- 
urer, and  keeping  a  registry  of  the  same. 
Held,  that  under  such  legislation  a  coro- 


ner was  not  entitled  to  compel  a  treasurer 
of  J.  county  to  pay  his  claims  for  fees  for 
holding  an  inquest,  which  had  not  been 
audited  and  allowed  by  the  board  of  reve- 
nue, notwithstanding  Act  Feb.  10,  1899 
(Acts  1898-99,  p.  815),  providing  for  the 
payment  of  coroner's  fees  without  refer- 
ence to  the  county  board.  Miller  v.  State, 
39  So.  658.  145  Ala.  494. 

Costs  of  a  Suit  by  a  County  Official.— 
When  a  county  official  is  sued  by  the 
county  treasurer  for  the  county,  and  the 
latter  is  defeated,  the  costs  allowed 
against  the  treasurer  form  a  claim  against 
the  county  which  must  be  audited  and 
allowed  before  payment  can  be  enforced. 
Falkner  v.  Randolph  County,  19  Ala.  177. 

Jury  Certificate. — A  jury  certificate  is 
not  such  an  authenticated  claim  against 
the  county  as  may  be  paid  by  the  county 
treasurer  without  the  previous  allowance 
of  the  commissioners'  court.  Jackson  v, 
Dinkins,  46  Ala.  69. 

Pauper's  Claim. — An  order  of  the  courjt 
of  county  commissioners  declaring  a 
person  a  pauper,  and  allowing  her  a  cer- 
tain sum,  "payable  monthly  out  of  any 
money  in  the  treasury  not  otherwise  ap- 
propriated," but  not  contracting  with  any- 
one therefor,  does  not  authorize  the  pro- 
bate judge  to  draw  his  warrant  on  the 
county  treasurer  in  payment  of  a  claim 
for  the  support  of  such  pauper  at  the  rate 
specified  until  the  claim  has  been  audited 
and  allowed  by  the  commissioners. 
Boothe  V.  King,  71  Ala.  497.  Sec  Speed 
V,  Cocke,  57  Ala.  209;  Parker  v.  Hubbard, 
64  Ala.  203. 

Solicitor's  Claim. — It  is  not  necessary 
that  a  claim  in  favor  of  a  county  solicitor, 
payable  out  of  the  fines  and  forfeitures  in 
the  county  treasury,  should  be  presented 
to  the  county  commissioners  for  audit  and 
allowance.  Palmer  v.  Fitts,  51  Ala.  489. 
See  post,  "Presentation  of  Claim,"  §  108. 

§  97.    Interest. 

Audited  claims  against  a  county  bear 
no  interest  either  from  the  day  of  allow- 
ance or  from  the  day  of  their  subsequent 
registration.  Vincent  v.  Gilmer,  51  Ala. 
387,  cited  in  note  in  17  L.  R.  A.,  N.  S., 
553. 

Claims  against  a  county  are  payable 
in  the  order  of  their  presentment  and 
registration,  and  so  default  can  not  be 
made    until    that    time,    consequently    in- 
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terest  could  not  accrue  until  then,  and 
then  only  the  treasurer  and  his  sureties 
are  liable  for  interest,  the  county  never 
being  liable  for  interest.  Vincent  v.  Gil- 
mer, 61  Ala.  387. 

§  98.    Time  for  Presentation. 

In  General — All  claims  against  the 
county  must  be  presented,  to  the  commis- 
sioners' court  for  allowance,  within  twelve 
months  after  they  accrue,  or  become  pay- 
able, or  they  are  barred.  Caldwell  v. 
Dunklin,  65  Ala.  461,  463;  Dale  County 
V.  Gunter,  46  Ala.  118;  Randolph  County 
V.   Hutchins,  46  Ala.  397. 

The  claims  which  must  be  audited  by 
the  court  of  county  commissioners,  and 
are  barred  if  not  presented  within  twelve 
months  after  the  time  they  accrue,  or  be- 
come payable,  are  claims  against  the 
county.  R.  C,  §§  907,  909.  Briggs  v.  Cole- 
man, 51  Ala.  561,  563. 

Claims  Not  Required  to  Be  Presented 
within  Statutory  Period. — Where  a  new 
county  has  been  created  out  of  an  exist- 
ing county,  the  debts  of  the  old  county 
being  apportioned  between  the  two,  it  is 
not  necessary  that  such  debt  shall  be  pre- 
sented within  twelve  months,  as  required 
in  the  case  of  other  claims  against  the 
county.  Chambers  County  v.  Lee  County, 
55  Ala.  534.  See  ante,  "Enforcement  of 
Rights  and  Liabilities,*'  §  8  (3). 

Claims  of  Minors  and  Lunatics. — When 
claims  against  a  county  are  held  by 
minors  or  lunatics  they  are  allo^ved 
twelve  months  after  the  removal  of  their 
disability  to  present  the  claim.  Dale 
County  V.  Gunter,  46  Ala.  118,  135;  Ran- 
dolph County  V.  Hutchins,  46  Ala.  397. 

When  Claim  Exists  at  Time  Statute  Is 
Passed.— Under  Act  Feb.  13,  1871,  "to 
consolidate  the  fund  of  fines  and  forfei- 
tures and  the  general  fund  of  the  county 
of  Marengo,"  claims  against  the  county 
not  presented  within  twelve  months  are 
barred  by  Rev.  Code,  §  909,  but  claims  ex- 
isting at  the  passage  of  the  act  were  not 
barred,  if  so  presented  in  twelve  months 
thereafter;  the  time  for  such  presentation 
being  further  extended  to  January  1,  1874, 
by  Act  March  4,  1873.  Michael  v.  Ma- 
rengo  County,  52  Ala.  159. 

Suspension  of  Statute  Requiring  Claim 
to  Be  Presented  in  Specified  Time.— Act 
March  4,  1873,  suspending  the  operation 
of    Rev.    Code,    §    909,     which      required 


claims  against  counties  to  be  presented 
for  allowance  within  twelve  months  after 
they  had  accrued,  does  not  violate  any 
provision  of  the  constitution  of  1868.  Ma- 
rengo County  V.  Coleman,  55  Ala.  605. 

§  99.    Verification  and  Proof. 

It  is  not  necessary  that  a  verification 
of  a  claim  agrainst  a  county  when  made 
by  the  claimant  should  recite  that  he  had 
personal  knowledge  of  its  correctness. 
Mobile  County  v.  Sands,  29  So.  26,  127 
Ala.  493. 

Code  1907,  §§  147,  150,  relative  to 
itemizing,  verifying,  and  presenting  claims 
against  counties,  apply  to  all  such  claims, 
except  where  special  laws  provide  a  dif- 
ferent mode  of  dealing  therewith  or  de- 
termine the  fact  and  amount  of  a  claim, 
leaving  nothing  for  determination  by  the 
county  board.  Mobile  r.  Board  (Ala.), 
61  So.  814. 

By  City  against  County  for  Expendi- 
tures.—Statutes  providing  for  payment  by 
a  county  of  a  certain  portion  of  certain 
expenditures  by  a  city  held  not  to  pro- 
vide any  special  and  exceptional  mode  of 
procedure,  rendering  inapplicable  Code 
1907,  §§  147,  150,  relative  to  itemizing, 
swearing  to,  and  presenting  claims  against 
counties.  Mobile  v.  Board  (Ala.),  61  So. 
814. 

§  100.    Presentation  and  Filing. 

Under  the  provisions  of  the  statute  it 
is  the  duty  of  a  county  treasurer  to  file 
and  register  state's  witness  certificates 
when  they  are  duly  authenticated  (Code, 
§  1429,  subd.  5);  and  the  fact  that  such 
witness  certificates  had  been  paid  in  part 
by  the  state  out  of  the  convict  fund,  as 
provided  by  statute,  constitutes  no  ex- 
cuse for  the  treasurer's  refusal  to  file  and 
register  such  certificate  as  a  claim  for  the 
balance  due  thereon,  and  upon  his  failure 
to  so  file  and  regrister  the  certificate  he 
can  be  compelled  thereto  by  mandamus. 
Gray  v,  Abbott,  30  So.  346,  130  Ala.  322. 

§  101.   Audit  and  Allowance  or  Disallow- 
ance. 

§  101   (1)    Nature  and  Extent  of  Power 
and  Duty  to  Audit  and  Allow  Claims 
in  General. 
Duty  and  Power  of  County  Commis- 
sioners in  General. — The  court  of  county 
commissioners   is   required   to    audit     all 
claims   against   their   respective   counties, 
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and  to  register  every  claim,  or  such  part 
thereof  as  is  allowed.  Vincent  v,  Gilmer, 
51  Ala.  387,  389. 

A  contract,  entered  into  by  a  commis- 
sioners' court  for  the  erection  of  a  court- 
house according  to  certain  plans  and 
specifications,  under  the  direction  of  a 
competent  architect,  and  to  be  paid  for 
only  after  final  inspection,  was  not  ob- 
jectionable as  an  abdication  of  the  power 
of  the  board  to  audit  claims  against  the 
county.  Tally  v,  Comniissioners'  Court 
of  Jackson  County,  175  Ala.  644,  39  So. 
167. 

The  commissioners  appointed,  under 
Act  1843,  to  inquire  into  the  debts  of  Mo- 
bile county,  had  authority  to  conclusively 
allow  claims  against  the  county.  Cuth- 
bert  V.  Lewis,  6  Ala.  262. 

Act  1868,  empowering  the  commission- 
ers' court  to  issue  bonds  for  the  liquida- 
tion of  claims,  imposes  the  duty  of  de- 
termining the  validity  of  all  claims  which 
may  be  registered.  Speed  v,  Cocke,  57 
Ala.  209.  See  Commissioners'  Court  v» 
Moore,  53  Ala.  25. 

Must  Be  an  Existing  Claim.— The  court 
of  county  commissioners  can  not  audit 
any  claim  unless  it  be  an  existing  claim — 
one  for  services  or  other  consideration 
previously  rendered.  Parker  v,  Hubbard, 
64   Ala.   203. 

Claim  Must  Be  Itemized  and  Sworn  to. 
—The  statute  (Code  1896,  §  1417),  pro- 
vides that  no  claim  against  the  county 
shall  be  passed  upon  or  allowed  by  the 
county  commissioners,  unless  it  is  item- 
ized and  sworn  to.  Smith  v.  McCutchen, 
146  Ala.  455,  41  So.  619,  620. 

Coroner's  and  Coroner's  Jurors*  Claims. 
—Act  Feb.  10,  1899  (Acts  1898-99,  p.  815) 
§  2,  requiring  a  coroner  to  itemize  and 
verify  his  accounts  of  claims  for  fees  and 
holding  inquests,  does  not  create  any 
irreconcilable  conflict  between  such  act 
and  the  general  law  requiring  auditing 
and  allowance  by  the  board  of  revenue  of 
all  claims  against  the  county.  Miller  v. 
State,  39  So.  658,  145  Ala.  494. 

Cr.  Code,  §  4883,  provides  that  the  com- 
pensation of  petit  and  grand  jurors  shall 
be  preferred  claims,  and  payable  on  the 
certificate  of  the  clerk  of  the  court  with- 
out being  subject  to  audit  and  allowance 
by  the  county  commissioners;  §  4885  pro- 
vides that  jurors  on  a  coroner's  inquest 


are  entitled  to  the  same  compensation  al- 
lowed grand  and  petit  jurors,  "to  be  paid 
in  the  same  manner;"  §  4876  provides  that 
fees  for  the  holding  of  an  inquest  shall 
be  paid  out  of  the  county  treasury,  when, 
in  the  opinion  of  the  court  of  county  com- 
missioners, the  inquest  should  have  been 
held.  Held,  that  coroners'  certificates  for 
jurors'  fees  are  not  payable  without  their 
first  being  audited  and  allowed  by  the 
court  of  county  commissioners.  Haw- 
kins V,  Duncan,  103  Ala.  398,  15  So.  828. 

Claims  of  Attorney.— Where  the  com- 
missioners charged  with  the  duty  of  lo- 
cating a  county  site,  as  the  result  of  a 
special  election,  were  involved  in  litiga- 
tion arising  out  of  their  official  duties, 
and  employed  counsel,  held,  that  the  com- 
missioners could  allow  the  claim  of  the 
attorneys  as  a  claim  against  the  county. 
Jack  r.  Moore,  66  Ala.  184. 

Audit  and  Allowance  Not  a  Judicial 
Power. — ^The  audit  and  allowance  of 
claims  against  a  county  is  the  exercise  of 
administrative  or  executive,  not  of  ju- 
dicial, power.  State  v.  Goldsmith,  50  So. 
394,  162  Ala.  171;  Jeffersonian  Pub.  Co.  v, 
Hilliard,  105  Ala.  576,  17  So.  112;  Bragg 
V,  Rogers.  107  Ala.  444,  19  So.  909,  32  L. 
R.  A.  520;  Commissioners*  Court  v,  Moore, 
53  Ala.  25. 

§  101  (2)    Hearing. 

Code  1907.  §  3313,  subd.  11.  held  not  to 
authorize  the  commissioners'  court  of  a 
county  to  compromise  a  claim  to  recover 
fees  allowed  to  a  county  officer,  which 
allowance  the  commissioners  had  no 
power  to  make.  Mobile  County  v,  Wil- 
liams  (Ala.),  61   So.  963. 

It  would,  in  the  absence  of  statutes, 
rest  in  the  discretion  of  the  board  of 
county  commissioners,  whether  in  the 
audit  of  claims,  its  deliberations  should 
be  public  or  private.  Bragg  v,  Rogers, 
107  Ala.  444,  19  So.  909,  913. 
•  Act  Dec.  17,  1894,  providing  that  no 
claim  against  the  county  shall  be  passed 
on  and  no  contract  awarded  by  the  board 
of  revenue  of  a  certain  county,  save  when 
the  board  and  their  clerk  are  in  private, 
is  not  repugnant  to  Const.,  art.  1,  §  14,  pro- 
viding that  all  courts  shall  be  open;  the 
duties  of  the  board  in  passing  upon  claims 
and  in  awarding  contracts  being  adminis- 
trative, and  not  judicial.  Bragg  v,  Rogers, 
107  Ala.  444,  19  So.  909. 
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§  101  (3)   Decision. 

What  Constitutes  Proper  Audit  and  Al- 
lowance of  Claim. — The  entering  into  a 
contract  between  an  architect  and  county 
commissioners  for  services  of  the  archi- 
tect and  the  entry  of  such  contract  on  the 
minutes  of  the  court  did  not  constitute  an 
audit  or  allowance  of  the  claim  of  the 
architect  for  services  rendered  under  the 
contract,  within  Code  1896,  §  141.  so  as 
to  charge  the  probate  judge  with  the  duty 
of  issuing  a  warrant  under  §  1416,  declar- 
ing that  after  audit  the  judge  of  probate 
shall  give  the  claimant  a  warrant  on  the 
treasury.  Smith  v,  McCutchen,  41  So.  619, 
146   Ala.   455. 

A  claimant  against  a  county  filed  a  veri- 
fied petition,  showing  the  amount  of  its 
claim,  etc.,  requesting  its  allowance,  or,  if 
it  be  disallowed,  that  an  order  of  disallow- 
ance be  entered  on  the  minutes.  The 
commissioners'  court  thereupon  entered 
on  the  minutes  an  order  reciting  that  on 
consideration  of  claimant's  petition,  on  a 
date  specified,  the  court  was  of  the  opin- 
ion that  petitioner  was  not  entitled  to  the 
relief  sought,  and  it  was  therefore  or- 
dered and  adjudged  by  the  court  that  the 
petition  be,  and  was  thereby,  denied. 
Held,  that  such  order  amounted  to  a 
proper  audit  and  disallowance  of  the 
claim.  Commissioners'  Court  of  Chilton 
County  V.  State,  41  So.  463,  146  Ala.  439; 
S.  C,  41   So.  465,  148  Ala.  662. 

Where  a  claim  against  a  county  was 
disallowed  by  the  county  commissioners, 
but  the  disallowance  was  not  entered  on 
the  minutes  of  the  court,  the  action  of 
the  commissioners  was  ineffectual  as  an 
audit  of  the  claim.  Commissioners'  Court 
of  Chilton  County  v.  State,  41  So.  463,  146 
Ala.  439;  S.  C,  41  So.  465,  148  Ala.  662, 
citing  Crenshaw  County  v.  Sikes,  113  Ala. 
626,  21   So.   135. 

Amoimt  a  Matter  of  Record,  Certain 
and  Complete. — The  amount  allowed  by 
the  commissioner's  court  must  be  a  sum- 
certain,  and  must  be  a  matter  of  record, 
and  the  record  or  decree,  to  be  operative, 
must  be  certain  and  complete  in  itself, 
without  reference  to  anything  else  by 
which  to  ascertain  its  meaning.  Cren- 
shaw County  V.  Sikes,  113  Ala.  626,  21  So. 
335;  Smith  v.  McCutchen,  146  Ala.  455,  41 
So.  619,  620;  Speed  v.  Cocke,  57  Ala.  209. 

Authority  to  Decree  What  Fund 
Amount     Shall     Be    Derived    from.— The 


county  commissioners  of  Alabama  have 
no  authority  to  determine  out  of  what 
fund  a  claim  against  the  county  is  to  be 
paid,  and  any  such  judgment  is  a  nullity. 
Cuthbert  v.  Lewis,  6  Ala.  262. 

Effect  of  Division  at  Unauthorized 
Term. — A  claim  against  a  county,  audited 
and  allowed  at  an  unauthorized  term  of 
the  commissioners'  court,  creates  no  lia- 
bility on  the  county,  and  the  county  treas- 
urer may  rightfully  refuse  tc  pay  it. 
Wightman  v.  Karsner,  20  Ala.  446. 

§  102.   Review  of  Decision. 

§  102  (1)    Nature  and  Form  of  Remedy. 

Under  the  Code  an  action  can  not  be 
maintained  against  a  county  to  recover  a 
claim  which  has  been  allowed  by  the 
court  of  county  commissioners.  Marshall 
County  V.  Jackson  County,  36  Ala.  613. 
See  post,  "Effect  as  to  Other  Remedies 
for  Collection,"  §   103    (2). 

§  102  (2)  Review  and  Determination  in 
Appellate  TribunaL 
A  county  bridge  was  repaired  under  a 
contract  made  pursuant  to  an  order  at  a 
special  term  of  court.  The  court  disal- 
lowed the  claim  solely  on  the  ground 
that  the  work  was  not  performed  in  a 
workmanlike  manner,  and  this  was  the 
only  issue  tried.  Held,  that  the  objec- 
tion that  the  record  did  not  show  that  the 
special  term  at  which  the  order  for  the 
work  was  made  was  properly  convened 
would  not  be  considered  on  appeal. 
Crenshaw  County  v.  Fleming,  109  Ala. 
554,   19   So.   906. 

§  103.    Effect  of  Allowance  or  Disallow- 
ance. 

§   108   (1)    Conclusiveness  and  Effect  of 
Adjudication  in  General 

Allowance  Creates  a  Prima  Facie  Lia- 
bility. — "When  the  claim  is  of  the  char- 
acter with  which  the  county  is,  by  law, 
chargeable,  the  adult  and  allowance  cre- 
ate a  prima  facie  liability  on  the  county; 
the  power  of  the  commissioners'  court  is 
exhausted;  and  the  prima  facie  liability  of 
the  county  imposes  on  the  judge  of  pro- 
bate the  duty  of  giving  the  claimant  a 
warrant  on  the  county  treasury  for  the 
amount  allowed.  He  is  without  authority 
to  revise  the  action  of  the  commission- 
ers' court  in  the  allowance  of  the  claim, 
as  he  would  be  without  authority  to  re- 
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vise  its  action  in  the  disallowance  of  a 
claim."  Jeffersonian  Pub.  Co.  v.  Hilliard, 
105  Ala.   576,  17   So.   112,   113. 

Audit  and  Allowance  Not  Conclusive 
against  County. — A  decision  by  a  com- 
missioners' court  on  the  audit  and  allow- 
ance of  claims  against  a  county  is  in  the 
exercise  of  administrative  or  executive, 
not  of  judicial  power,  and  is  not  conclusive 
against  the  county.  Converse  Bridge  Co. 
z\  Geneva  County,  53  So.  196,  168  Ala.  432, 
citing,  Commissioners*  Court  v,  Moore, 
53  Ala.  25;  Jeffersonian  Pub.  Co.  v.  Hil- 
liard, 105  Ala.  576,  17   So.  112. 

Allowance  by  Disqualified  Commis- 
sioner Not  Subject  to  Collateral  Attack. 
— The  allowance  of  a  claim  against  the 
county  by  commissioners  disqualified  to 
make  such  allowance  is  not  subject  to 
collateral  attack.  Jeffersonian  Pub.  Co. 
v,  Hilliard,  105  Ala.  576,  17  So.  112. 

Allowance  as  a  Bar  to  Further  Proceed- 
ings.— The  allowance  by  the  county  com- 
missioners of  a  claim  upon  which  suit  is 
pending  bars  further  proceedings  in  such 
suit.  Jeffersonian  Pub.  Co.  v.  Hilliard, 
105  Ala.  576,  17  So.  112. 

County  Not  Estopped  to  Dispute  Its 
Liability  on  Allowance  of  Void  Claim.— 
As  the  allowance  by  the  county  commis- 
sioners' court  of  a  claim  not  properly 
chargeable  against  the  county  is  void,  the 
county  is  not  estopped  from  disputing 
its  liability  by  annulling  the  order  of  al- 
lowance. Commissioners'  Court  v. 
Moore,  53  Ala.  25. 

Same— Recovery  of  Amoimt  Paid.— 
Allowance  of  a  claim  by  county  commis- 
sioners, which  is  not  properly  chargeable 
to  the  county,  is  in  excess  of  jurisdiction, 
void,  and  does  not  estop  the  county  from 
disputing  liability  or  recovering  the 
amount  in  case  the  claim  is  paid.  Mobile 
County  V,  Williams   (Ala.),  61  So.  963. 

Power  of  Court  to  Annul  Their  Order 
of  Allowance.— The  acts  of  the  court  of 
county  commissioners,  in  the  exercise  of 
the  power  given  it  by  Rev.  Code,  §  832, 
to  audit  and  allow  claims  against  the 
county,  are  executive,  and  not  judicial, 
in  their  nature;  hence  they  can  not  annul 
the  order  of  allowance.  Commissioners' 
Court  V,  Moore,  53  Ala.  25. 

Illegality,  Invalidity,  or  Fraud  as  a  De- 
fense to  the  Payment  of  an  Allowed 
ClainL — In  a  proceeding  by  mandamus  to 


compel  the  levy  of  a  tax  for  the  payment 
of  a  claim  against  the  county  which  has 
been  allowed  by  the  commissioners'  court, 
or  in  a  suit  against  the  county  treasurer  to 
compel  payment  of  such  claim,  the  de- 
fendants may  set  up  the  illegality  or  in- 
validity of  the  claim,  or  fraud  in  obtain- 
ing it.  Commissioners'  Court  v,  Moore, 
53    Ala.    25. 

Duty  to  Make  Orders  for  Payment 
upon  Allowance. — ^When  a  claim  against 
a  county  has  been  declared  valid  by  the 
commissioners,  it  is  the  duty  of  the  court 
of  roads  and  revenue  to  make  the  neces- 
sary order  for  its  payment.  Cuthbert  v. 
Lewis,  6  Ala.  262. 

Acceptance  of  Amount  Allowed  as  a 
Bar  to  Subsequent  Suit. — Under  Code, 
§  2574,  providing  that  a  county  must  not 
be  sued  until  the  claim  has  been  presented 
to  the  county  commissioners,  and  disal- 
lowed or  refused  by  them,  and  "the  re- 
duction refused  by  the  claimant,"  an  ac- 
ceptance of  the  amount  allowed  by  the 
commissioners  is  a  bar  to  a  suit  to  re- 
cover all  that  may  have  been  due.  Looney 
V.  Jackson  County,  105  Ala.  597,  17  So. 
105. 

§  103  (2)  Effect  as  to  Other  Remedies  for 
Collection. 

In  General. — If  the  claim  has  not  been 
disallowed  by  the  court  of  county  com- 
missioners, it  can  not  become  the  subject 
of  judicial  contestation,  unless,  having  al- 
lowed it,  the  court  should  fail  to  exercise 
the  power  of  taxation  with  which  it  is 
clothed,  so  that  the  treasury  may  be  sup- 
plied with  funds  for  its  payment;  or  the 
allowance  was  induced  by  fraud  or  mis- 
take, or  the  consideration  of  the  claim 
subsequently  failed.  Speed  v,  Cocke,  57 
Ala.  209. 

Right  to  Sue  County,  On  Claim  Al- 
lowed without  Reduction.— Suit  can  not 
be  maintained  against  a  county  on  a  claim 
which  has  been  audited  and  allowed  with- 
out reduction.  Covington  County  v, 
Dunklin,  52  Ala.  28;  Elmore  v.  Long,  52 
Ala.  277;  Marshall  County  r.  Jackson 
County,  36  Ala.  613;  Norwood  v.  Gold- 
smith,  168  Ala.  224,  53   So.  84. 

On  Disallowed  ClainL— Where  a  claim 
against  a  county  is  disallowed  by  the 
commissioners'  court,  the  claimant's  rem- 
edy is  by  action  at  law,  as  provided  by 
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Code  1896,  §  13.  Commissioners'  Court 
of  Chilton  County  v.  State,  41  So.  463,  140 
Ala.  439;  S.  C,  41  So.  465,  148  Ala.  662, 
citing  Scarbrough  v.  Watson,  140  Ala.  349, 
37  So.  281. 

Mandamus  to  Compel  Levy.— The 
holder  of  a  claim  against  a  county  which 
has  been  allowed  by  the  court  of  county 
commissioners  can  not  sue  the  county,  but 
must  proceed  by  mandamus  to  compel  the 
levy  of  a  tax,  or  against  the  treasurer,  if 
he  fails  without  sufficient  excuse  to  make 
pa>ment.  Commissioners'  Court  v, 
Moore,  53  Ala.  25;  Marshall  County  v, 
Jackson  County,  36  Ala.  613.  See  the  title 
MANDAMUS. 

§  104.   Payment 
In      General — Order      of      Payment — 

"County  claims  are  payable  in  the  order 
in  which  they  have  been  presented  to, 
numbered,  and  registered  by  the  county 
treasurer.  R.  C,  §  926."  Caldwell  v. 
Guinn,  54  Ala.  64,  66. 

It  is  the  legal  right  of  persons  holding 
claims  against  a  county  to  have  them  paid 
in  the  order  in  which  they  are  presented 
and  recorded.  Edmondson  r.  DeKalb 
County,  51  Ala.  103.  See  ante,  "Interest" 
§  97. 

Effect  of  Payment  of  Illegal  Fees.— 
Payment  of  illegal  fees  to  a  county  officer 
is  without  consideration  and  an  illegal 
act  and  not  the  payment  of  a  claim 
against  the  county  within  Code  1907, 
§  3313,  subd.  3,  authorizing  the  commis- 
sioners' court  to  allow  accounts  and 
claims  chargeable  against  the  county.  Mo- 
bile County  V.  Williams  (Ala.),  61  So. 
963. 

Mandamus  to  Compel  Pajrment. — ^The 
commissioners'  court  can  not  be  com- 
pelled, by  mandamus  from  the  circuit  court, 
to  make  an  appropriation  for  the  pay- 
ment of  claims  against  the  county,  before 
they  have  been  audited  and  allowed. 
Falkner  v.  Randolph  County,  19  Ala.  177. 
See  ante,  "Nature  of  Claims  Required  to 
Be  Presented,"  §  96. 

VI.  ACTIONS. 
§  106.  Capacity  to  Sue  or  Be  Sued  in  Gen- 
eral. 
The  Code  of  1852,  as  have  all  statutory 
revisions  since,  declared  that  a  county  is 
a  body  corporate,  and  may  be  sued  in  any 
court  of  record  in  the  same  manner  as  a 


natural  person,  by  one  who  has  claims 
against  it  if  no  other  provision  is  made 
for  the  payment  of  such  claims.  Ran- 
dolph County  V.  Hutchins,  46  Ala.  397; 
Barbour  County  v,  Horn,  48  Ala.  649; 
Covington  County  v,  Kinney,  45  Ala.  176. 
See,  also,  Montgomery  County  v.  Barber, 
45  Ala.  237;  Dover  v.  State,  45  Ala.  244; 
State  V.  Earnest,  123  Ala.  631,  26  So.  948; 
Looney  v.  Jackson  County,  105  Ala.  597. 
17  So.  105;  Southern  Exp.  Co.  v,  Hess,  53 
Ala.  19,  25;  Askew  v.  Hale  County,  54  Ala. 
639,  642;  Lowndes  County  v.  Hunter,  49 
Ala.  507;  Chambers  County  v.  Lee 
County,  55  Ala.  634. 

Liability  to  Suit  on  Statutory  Claims. 
— Since  Rev.  Code,  §  897,  making  coun- 
ties corporations,  they  may  be  sued  like 
an  individual  on  a  statutory  claim. 
Lowndes  County  v.  Hunter,  49  Ala.  507; 
Autauga  County  v.  Davis,  32  Ala.  703; 
Montgomery  County  v.  Barber,  45  Ala. 
237. 

Liabilities  to  Suit  Strictly  Statutory.— 
"The  liability  of  counties  to  suit  is 
strictly  statutory.  Prior  to  the  Code  of 
1852,  there  was  no  statute  subjecting  them 
to  suit,  and  the  only  remedy  for  the  en- 
forcement of  claims  against  them  was 
by  mandamus  to  the  court  of  county  com- 
missioners. Tarver  v.  Commissioners' 
Court  17  Ala.  527."  Looney  v,  Jackson 
County,  105  Ala.  597,  17  So.  105. 

County  Not  Subject  to  Suit  Prior  to 
1352. — Prior  to  the  Code  of  1852,  counties 
were  not  subject  to  suit.  If  debts  were 
contracted  by  the  authorities  of  the 
county,  they  were  payable  from  the  treas- 
ury of  the  county;  and  the  treasury  was 
supplied,  by  taxation  levied  by  the  com- 
missioners'* court.  The  court  could  by 
mandamus,  be  compelled  to  levy  the  tax; 
and  ample  remedies  were  provided  and 
are  yet  in  force,  to  compel  the  treasurer 
to  pay  claims  when  in  funds,  in  the  order 
of  payment  prescribed  by  law.  Shinbone 
V.  Randolph  County,  56  Ala.  183,  185; 
Tarver  v.  Commissioners'  Court,  17  Ala. 
527. 
§  106.   Rights  of  Action. 

On  Claims  Audited  and  Allowed. — 
Claims,  which  have  been  audited  by  the 
court  of  county  commissioners,  have  been 
allowed  by  the  court  and  a  warrant  for 
the  payment  drawn  on  the  county  treas- 
urer, are  not  the  subject  of  suit  against 
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the  county.  They  have  been  audited  and 
allowed,  in  obedience  to  law;  and,  if,  in  the 
payment,  there  is  default,  it  is  the  de- 
fault of  the  county  officers,  and  not  of 
the  county.  Caldwell  v.  Dunklin,  65  Ala. 
461;  Marshall  County  v.  Jackson  County, 
36  Ala.  613;  Covington  County  v,  Dunklin, 
52  Ala.  28;  Shinbone  v,  Randolph  County, 
56  Ala.  183. 

On  Refusal  to  Audit  and  Allow  or  Levy 
Taxes  for  the  Pasrment  of  ClaimSw— "The 
county  is  not  in  default,  unless  the  court 
of  county  commissioners  refuses  to  audit 
and  allow  the  claim,  or,  having  audited 
and  allowed  it,  fails  to  exercise  the  pow- 
ers with  which  he  is  clothed,  to  assess 
and  collect  taxes  for  its  payment."  Tar- 
ver  V,  Commissioners'  Court,  17  Ala.  527; 
Falkner  v.  Randolph  County,  19  Ala.  177. 

On  Claims  of  Destitute  Sick.— Act  Feb. 
10,  1852,  provides  that  destitute  sick  per- 
sons shall  be  a  charge  on  the  county,  and 
that  the  commissioners  of  revenues  and 
roads  of  the  county  shall  order  the  county 
treasurer  to  pay  reasonable  expenses  in- 
curred for  such  sickness.  Held  that,  as 
no  remedy  is  prescribed  by  the  act  for 
enforcing  a  claim  for  such  expenses,  an 
action  for  the  same  will  lie  against  the 
county,  although  the  plaintiff  might  have 
had  a  mandamus.  Autauga  County  v. 
Davis,  32  Ala.  703.  See  Tarver  v.  Com- 
missioners' Court,  17  Ala.  527;  Garnett  v. 
Roper,   10  Ala.   842. 

Expenses  of  Employee. — Action  at  law 
does  not  lie  against  a  county  for  services 
and  expenses  of  an  employee.  Marengo 
County  V,  Lyles,  101  Ala.  423,  12  So.  412. 

§  107.   Conditions  Precedent 

§  108. Presentation  of  Claim. 

In  GeneraL — Counties  are  by  the  Code 
made  bodies  corporate,  with  capacity  to 
sue  and  be  sued;  but  upon  the  liability  to 
be  sued  there  is  this  restriction,  that  no 
suit  shall  be  brought  against  a  county  un- 
til the  claim  or  demand  which  is  required 
to  be  presented  to  the  commissioners' 
court  has  been  presented,  within  a  pre- 
scribed time,  to  the  court  of  county  com- 
missioners, and  has  been  by  such  court 
either  disallowed,  or  reduced  and  refused 
by  the  party.  Code,  §§  763,  775,  2141, 
2574.  Marshall  County  v.  Jackson  County,  I 
36  Ala.  613,  615;  Dale  County  v,  Gunter, 
46  Ala.  118,  135;  Jefferson  Pub.  Co.  v.  Mil- 


liard, 105  Ala.  576,  17  So.  112;  Schroeder 
V,  Colbert  County,  66  Ala.  137,  139;  Scar- 
brough  r.  Watson,  140  Ala.  349,  37  So. 
281;  Shinbone  v,  Randolph  County,  56 
Ala.  183. 

Specific  Claims — Damages  Caused  by 
Falling  of  Defective  Bridge.— A  claim 
against  a  county  for  damages  sustained 
from  the  falling  of  a  public  bridge  must 
be  presented  to  the  commissioners'  court, 
under  Code  1876,  §  2903,  for  allowance, 
before  an  action  on  it  can  be  maintained 
against  the  county.  Schroeder  v,  Colbert 
County,  66  Ala.  137;  Barbour  County  v. 
Horn,  41  Ala.  114;  Roberts  v.  Cleburne 
County,  116  Ala.  378.  22  So.  545,  cited  in 
note  in  39  L.  R.  A.  77.  See  the  title 
BRIDGES. 

Code,  §§  775,  2141,  providing  that  no 
suit  can  be  brought  against  a  county  un- 
til the  claim  or  demand  has  been  pre- 
sented within  twelve  months  after  it  ac- 
crues, or  becomes  payable,  apply  to  suits 
against  counties  for  damages  caused  by 
defective  highway  bridges.  Barbour 
County  V.  Horn,  41  Ala.  114,  cited  in  note 
in  39  L.  R.  A.  47,  77.  See  the  title 
BRIDGES. 

Bonds. — Code,  §  13,  declares  that  no 
suit  shall  be  brought  against  a  county  un- 
til the  claim  has  been  presented  to  the 
court  of  county  commissioners;  and  §  1417 
provides  that  no  claim  shall  be  allowed 
by  the  court  of  county  commissioners  un- 
less itemized  and  sworn  to  by  the  claim- 
ant, or  some  one  in  his  behalf  having 
knowledge  of  the  facts.  In  a  suit  by  a 
residuary  legatee  and  the  administrator 
of  another  legatee,  it  appeared  that  tes- 
tator, under  whom  each  legatee  claimed 
a  bond  which  had  been  lost,  had  pe- 
titioned the  board  of  county  commission- 
ers for  a  duplicate  of  such  bond;  and 
there  was  introduced  a  similar  petition 
filed  by  his  executor,  and  a  petition  filed 
by  his  attorney,  seeking  to  have  the  com- 
missioners recede  from  their  refusal  to 
issue  a  duplicate,  and  it  was  shown  that 
there  was  filed  by  the  board  of  commis- 
sioners of  road  and  revenue  a  verified  and 
itemized  claim  for  the  bond.  Held,  that 
a  sufficient  compliance  with  §  1417 
was  shown  to  authorize  suit  on  the  bond. 
Mobile  County  v.  Sands,  29  So.  26,  127 
Ala.  493. 

Claims  Not  Required  to  Be  Presented. 
— The  penalty  given  in  favor  of  the  rela- 
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tives  of  a  deceased  against  the  county, 
under  Act  Dec.  28,  1868,  entitled  "An  act 
to  suppress  murder,  lynchings,  assaults, 
and  assaults  and  batteries,"  is  not  a  claim 
required  to  be  presented  to  the  county 
commissioners  before  suit  may  be 
brought,  but  must  be  recovered  by  action 
as  provided  in  such  act.  Dale  County  v. 
Gunter,  46  Ala.  118;  De  Kalb  County  v. 
Smith,  47  Ala.  407.  See  ante,  ''Nature  of 
Claims  Required  to  Be  Presented,"  §  96. 
Contracts. — The  principle  is  definitely 
settled  that  an  action  at  law  does  not  lie 
against  a  county,  on  a  contract  which  has 
not  been  presented  to  the  commission- 
ers' court,  and  by  it  disallowed  in  whole 
or  in  part.  Shinbone  v,  Randolph  County, 
56  Ala.  183. 

§  109.   Defenses. 

Where  the  commissioners'  court  dis- 
allows a  claim  against  the  county  for 
work  performed,  on  the  specific  ground 
that  the  work  was  not  done  in  a  work- 
manlike manner,  the  county  can  not  de- 
fend an  action  therefor  on  the  ground 
that  the  claim  presented  for  allowance 
was  not  sufficiently  specific.  Crenshaw 
County  V.  Fleming,  109  Ala.  554,  19  So. 
906.  See  ante,  "Presentation  of  Claim," 
§  108. 

§  110.    Jurisdiction  and  Venue. 

The  general  rule  that  an  action  against 
a  county  shall  be  brought  in  the  courts 
thereof  is  not  changed  by  Act  Feb.  27, 
1907  (Loc.  Acts  1907,  p.  291),  §  4,  em- 
powering the  county  of  B.  to  maintain 
proper  actions  **in  any  of  the  courts  of 
this  state"  against  the  county  of  C.  or 
its  officers  necessary  or  proper  to  enforce 
the  provisions  of  the  act;  the  act  merely 
authorizing  action  in  any  of  the  courts 
of  C.  county  having  jurisdiction.  Cullman 
County  V.  Blount  County,  49  So.  315,  160 
Ala.  319. 

§  111.    Authority  to  Sue    in     Name     of 
County. 

A  judge  of  probate  holding,  as  agent  of 
the  county,  funds  from  taxes  collected, 
which  are  to  be  appropriated  in  com- 
promise of  certain  county  bonds,  can  not 
file  a  bill  of  interpleader,  either  officially, 
personally,  or  as  agent  of  the  county, 
against    the    several     claimants      of      the 


bonds,  but  it  must  be  filed  in  the  name 
of  the  county.  Patrick  v.  Robinson,  83 
Ala.  575.  3   So.   694. 

§  112.   Parties. 

In  Proceedings  to  Collect  Purchase 
Money  for  County  Property. — Where  the 
legislature  repealed  a  statute  authorizing 
the  judge  of  the  county  court  and  com- 
missioners of  roads  and  revenue  to  es- 
tablish a  poor  house,  and  required  them 
to  make  sale  of  property  purchased  for 
that  purpose,  it  was  held  that  the  judge 
and  commissioners  alone  could  maintain 
an  action  for  the  purchase  money,  and 
that  the  county  treasurer  could  not,  al- 
though authorized  to  collect  such  money. 
Harbin  v.  Stewart,  4  Port.  370. 

In  Actions  On  Bonds. — A  county  is  the 
proper  party  plaintiff  in  an  action  on  a 
bond  given  to  it  for  the  performance  of 
a  contract  for  the  hire  of  a  convict  from 
it,  not  only  because  it  is  the  interested 
party,  within  Civ.  Code  1886,  §  2594,  but  be- 
cause the  bond  runs  to  it.  Pike  County 
V.  Hanchey,  119  Ala.  36,  24  So.  751. 

To  Enforce  Forfeiture  On  Appearance 
Bond. — "The  prccoediTio  to  enforce  a  for- 
feiture on  an  appearance  bond  is  a  civil 
action,  in  which  the  county  is  the  ex- 
clusive beneficiary.  Peck  v.  State,  63  Ala. 
201;  Hunt  v.  State,  63  Ala.  196;  Hatch  v. 
State,  40  Ala.  718;  Governor  v.  Knight,  S 
Ala.  297;  State  r.  Hinson,  4  Ala.  671; 
Howie  V,  State,  1  Ala.  113;  Code.  §  4714, 
et  seq.  Herr  r.  Seymour,  76  Ala.  270.*' 
State  V,  Earnest,  123  Ala.  631,  26  So.  048. 

"The  appearance  bond  being  ptij'nble  to 
the  state,  proceedings  to  enforce  the  for- 
feiture thereof  must  be  in  the  name  of 
the  state,  for  the  use  of  the  county  bene- 
ficially interested.  Code,  §§  4375,  4376. 
And  the  county,  being  the  beneficiary, 
must  be  considered  the  sole  party  plain- 
tiff on  the  record.  Code,  §  29;  Lehman 
V.  Clark,  85  Ala.  109,  4  So.  651;  Gardner 
V.  Mobile,  etc.,  R.  Co.,  102  Ala.  635,  15 
So.  271."  5tate  v.  Earnest,  123  Ala.  631. 
26  So.  948. 

In  Proceedings  to  Locate  County  Site.— 
In  a  litigation  commenced  by  the  county 
commissioners,  concerning  the  location 
of  a  county  site  for  a  given  county,  the 
county  is  the  real  party  in  interest,  the 
commissioners  being  parties  in  name 
only.  Jack  v,  Moore,  66  Ala.  184. 
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§  113.  Pleading. 

Necessary  Averments  or  Allegations 
in  Complaint  or  Petition — Presentment 
for  Allowance  and  Refusal — Under  Code 
1896,  §  13,  providing  that  suit  can  not  be 
brought  against  a  county  until  the  claim 
has  been  presented  to  the  court  of  county 
commissioners  and  disallowed,  a  com- 
plaint against  a  county  on  a  claim  must 
aver  such  presentation  and  disallowance. 
Scarbrough  v.  Watson,  37  So.  281,  140 
Ala.  349.  See  also,  Marengo  County  v. 
Lyles,  101  Ala.  423,  12  So.  412;  Shinbone 
V.  Randolph  County,  56  Ala.  183;  Autauga 
County  7\  Davis,  32  Ala.  703;  Marshall 
County  V.  Jackson  County,  36  Ala.  613; 
Covington  County  v.  Dunlclin,  52  Ala.  28. 

Though,  under  Code  1896,  §  13,  provid- 
ing a  county  may  not  be  sued  until  the 
claim  has  been  presented  to  the  county 
commissioner  and  disallowed  or  reduced, 
and  the  reduction  refused  by  claimant,  a 
complaint  by  a  circuit  court  clerk  to  re- 
cover from  the  county  for  ex  officio  ser- 
vices may  be  bad  for  failing  to  aver  that 
the  reduction  had  been  refused,  it  w-as  not 
error  to  overrule  a  demurrer  complaining 
of  a  failure  to  allege  what  amount  was 
allowed  and  refused,  where  the  complaint 
averred  the  amount  allowed.  Calhoun 
County  V.  Watson,  44  So.  702,  152  Ala. 
554.  See  Looney  v.  Jackson  County,  105 
Ala.  597,  17  So.  105. 

Claim  Itemized  and  Verified. — A  claim 
against  the  county,  presented  to  the  com- 
missioners* court  for  allowance,  is  re- 
quired to  be  itemized  and  verified  by  af- 
fidavit as  required  by  Code  1876,  §  827, 
and,  in  an  action  on  such  a  claim,  the 
complaint  must  show  that  it  was  so  item- 
ized and  verified.  Schroeder  v.  Colbert 
County,  66  Ala.  137. 

In  an  action  by  a  judge  of  probate 
against  a  county  to  recover  compensation 
for  recopying  records,  the  complaint  al- 
leged that  the  claim  was  "itemized  and 
verified  as  required  by  law,"  and  that  the 
claims  were  "duly  itemized  and  verified." 
Code.  §*1417,  provides  that  no  claim 
against  the  county  shall  be  allowed  un- 
less it  is  itemized  and  sworn  to  by  the 
claimant  or  some  person  having  knowl- 
edge of  the  facts.  Held,  that  the  allega- 
tions were  sufficient  to  show  a  compliance 
with  the  Code,  and  that  the  claims  were 
sworn  to,  since,  though  a  claim  may  be 


verified  without  being  sworn  to,  an  alle- 
gation that  it  was  "duly  verified,"  and 
"verified  according  to  law,"  is  equivalent 
to  an  allegation  that  it  was  sworn  to, 
where  the  law  so  requires.  Washington 
County  V.  Porter,  29  So.  185,  128  Ala.  278. 

Necessity  of  Alleging  "Political  Opin- 
ion"   in   an  Action   Given  by   Statute  for 

Death  from  That  Cause Under  Act  Dec. 

28,  1868,  providing  that  when  any  person 
shall  be  assassinated  by  any  outlaw,  or 
person  or  persons  in  disguise,  or  by  a 
mob,  for  past  or  present  party  affiliation 
or  political  opinion,  the  widow  or  hus- 
band may  recover  of  the  county  in  which 
the  homicide  took  place  $5,000,  a  com- 
plaint for  the  penalty  need  not  allege  that 
the  murder  or  assassination  was  on  ac- 
count of  past  or  present  party  affiliation 
or  political  opinion.  Gunter  v.  Dale 
County,  44  Ala.  639.  See,  also,  Randolph 
V.  Sharpe,  42  Ala.  265;  Letondal  v.  Hugue- 
nin,  26  Ala.  552. 

Right  to  Plead  to  the  Merits  After 
Judgment  by  Default. — Where,  in  an  ac- 
tion by  a  judge  of  probate  against  a 
county  to  recover  compensation  for  re- 
copying  records,  judgment  by  default  is 
entered,  the  defendant  has  not  thereafter 
a  legal  right  to  plead  to  the  merits, 
though  it  is  necessary  to  issue  a  writ  of 
inquiry,  and  on  such  writ  the  only  ques- 
tion involved  is  the  amount  of  damages 
plaintiff  is  entitled  to  recover.  Washing- 
ton County  V.  Porter,  128  Ala.  278,  29  So. 
185. 

§  114.  Evidence. 

Admissibility  of  Commissioners*  Min- 
utes.— In  an  action  by  a  county  on  a  bond 
for  the  performance  of  a  contract  for  the 
hire  of  a  convict  let  by  H.  in  1894,  the 
county  offered  in  evidence  minutes  of  the 
commissioners'  court  at  its  term  in  Nov- 
ember, 1893,  showing  an  order  making  H. 
hard-labor  agent  for  the  county,  and  also 
minutes  of  a  term  held  in  November,  1894, 
after  the  term  of  hire  ended.  Held,  that 
as  the  last  minutes  were  irrelevant,  and 
both  were  offered  as  a  whole,  they  were 
properly  rejected,  though  the  first  showed 
the  agent's  authority.  Pike  County  v, 
Hanchey,  119  Ala.  36,  24  So.  751. 

Admissibility  under  "Best  Evidence*' 
Rule. — Under  Code,  §  827,  requiring  the 
county  commissioners'  court  to  keep  a 
record    of    its  proceedings,    and    §    2574, 
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providing  that  no  suit  shall  be  brought 
against  a  county  until  the  claim  has  been 
presented  to  the  court  of  county  commis- 
sioners, presentation  of  a  claim  can  not 
be  proved  by  oral  testimony  of  one  of  the 
commissioners,  the  records  of  the  court 
being  the  best  evidence.  Crenshaw  County 
V,  Sikes,  113  Ala.  620,  21  So.  135,  citing 
Schroeder  v,  Colbert  County,  66  Ala.  137; 
Barbour  County  v.  Horn,  41  Ala.  114. 
§  116.  TriaL 

In  an  action  against  a  county  for  a  per- 
sonal injury,  the  jury  can  not  look  either 
to  the  wealth  of  the  county  or  the  pov- 
erty of  the  plaintiff,  in  making  up  the 
amount  of  their  verdict.  Barbour  County 
V.  Horn,  48  Ala.  566. 

§  116.  Judgment 

Where,  in  an  action  by  a  judge  of  pro- 
bate against  a  county  for  compensation 
for  recopying  a  record,  the  complaint  al- 
leges that  the  claim  has  been  presented 
to  the  court  of  county  commissioners, 
and  disallowed,  as  required  by  Code,  § 
13,  and  judgement  is  entered  on  default, 
it  is  not  necessary  that  the  judgment  re- 
cite that  proof  was  made  of  such  presen- 
tation and  refusal,  as  by  its  default  the 
county  admitted  the  truth  of  the  allega- 
tions. Washington  County  v.  Porter,  123 
Ala.  278,  29  So.  185.  See,  also,  Shinbone  v. 
Randolph  County,  56  Ala.  183;  Schroeder 
V,  Colbert  County,  66  Ala.  137;  McGehee 
V.  Childress,  2  Stew.  506;  Cater  v.  Hunter, 
3  Ala.  30;  Drake  v,  Johnston,  50  Ala.  1. 

Judgment  by  Default. — Judgment  may 
be  taken  by  default  in  a  suit  against  a 
county  if  it  is  not  defended.  Randolph 
County  V,  Hutchins,  46  Ala.  397. 

§  117.    Execution   and    Enforcement    of 
Judgment. 
On  a  judgment  against  a  county,  neither  I 


an  execution  nor  other  process  for  its 
satisfaction  can  be  sued  out.  Edmondson 
V.  De  Kalb  County,  51  Ala.  103. 

§  118.  Costs. 

In  General — A  county,  having  the  right 
to  become  a  party  to  a  civil  action,  is  en- 
titled to  recover  costs,  if  successful,  and 
is  liable,  if  unsuccessful,  to  the  successful 
party  for  costs.  State  v.  Earnest,  123  Ala. 
631,  26  So.  948. 

In  Suits  upon  Forfeited  Recognizance. — 

In  a  suit  instituted  for  the  enforcement  of 
a  judgment  upon  a  forfeited  recognizance, 
in  which  the  state  has  no  possible  interest, 
under  the  code,  the  county  would  be  liable 
for  the  cost  in  the  event  of  an  unsuccess- 
ful termination  of  the  cause,  and  the  nom- 
inal plaintiff  is  in  no  wise  responsible 
therefor.     Dover  v.  State,  45  Ala.  244. 

An  action,  in  the  name  of  the  state  for 
the  use  of  a  county,  on  a  forfeited  bail 
bond,  is  a  civil  action  and,  on  judgment 
against  plaintiff,  costs  may  be  taxed  against 
the  county,  under  Code  1886,  §2837  (3128). 
which  provides  for  the  taxation  of  costs 
in  favor  of  the  successful  party  in  all  civil 
actions.  State  v,  Parker,  83  Ala.  269,  3 
So.  552;  Hatch  v.  State,  40  Ala.  718;  State 
V,  Hinson,  4  Ala.  671-  Governor  v.  Knight, 
8  Ala.  297. 

In  Action  by  Circuit  Clerk  to  Recover 
An  Allowance^— The  commissioners  re- 
fused a  certain  allowance  to  the  circuit 
clerk.  The  case  was  brought  up  by  cer- 
tiorari, and  also  by  a  motion  for  a  manda- 
mus ordering  them  to  pay.  Held,  that  it 
was  proper,  upon  judgment  in  favor  of  the 
clerk,  to  order  the  commissioners  to  pay 
the  costs  out  of  the  county  treasury.  Pike 
County  Com'rs  Court  v,  Goldthwaite,  35 
Ala.  704;  Commissioners'  Court  v.  Bowie, 
34  Ala.  461. 


County  Attorney. 

See  the  title  DISTRICT  AND  PROSECUTING  ATTORNEYS. 

County  Board. 

See  the  title  COUNTIES. 

County  Clerks. 

See  the  titles  CLERKS  OF  COURTS;  COUNTIES. 
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County  Commissioners. 

See   the   title   COUNTIES. 

County  Courts. 

See  the  title  COURTS. 

County  Judge. 

See  the  title  JUDGES. 

County  Road. 

See  the  title  HIGHWAYS. 
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County  Seat. 

See  the  title  COUNTIES. 

County  Treasurer. 

See  the  title  COUNTIES. 

Coupled  with  Interest. 

See  the  title  POWERS. 

Coupling  Cars. 

See  the  title  MASTER  AND   SERVANT. 

Coupons. 

See  the  titles  BONDS;  COUNTIES;  MUNICIPAL  CORPORATIONS. 

Courses. 

See  the  title  BOUNDARIES. 

Courthouse. 

See  the  title  COURTS. 

Court  of  Inquiry. 

See  the  title  JUSTICES  OF  THE  PEACE.    See,  also,  the  title  CORONERS. 

Court  Rooms. 

See  the  title  COURTS. 
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Analysis. 
I.  Nature,  Extent,  and  Exercise  of  Jurisdiction  in  General. 

§  1.  Nature  and  Source  of  Judicial  Authority. 
§  2.  Grounds  and  Essentials  of  Jurisdiction. 
§  3.  Jurisdiction  of  Cause  of  Action. 

§  4.  Nature  and  Grounds  of  Action. 

§  5.  Place  of  Accrual  of  Cause  of  Action — Local  or  Transitory 

Actions. 
§  6.  Jurisdiction  of  the  Person. 
§  7.  Domicile  or  Residence  of  Party. 

§  7  (1)  In  General. 

§  7  (2)  Actions  by  or  against  Nonresidents  or  Foreign  Corpora- 
tions. 

§  7  (3)  Actions  between  Nonresidents. 
§    8.  Jurisdiction  of  Property  or  Other  Subject  Matter  Involved. 
§     9.  Mode  of  Acquiring  or  Exercising  Jurisdiction  in  General. 
§  10.  Consent  of  Parties  as  to  Jurisdiction. 

§  11.  In  General. 

§  12.  Of  Cause  of  Action  or  Subject  Matter. 

§  13.  Of  the  Person. 

§  14.  Scope  and  Extent  of  Jurisdiction  in  General. 
§  15.  Ancillary  and  Incidental  Jurisdiction. 
§  16.  Loss  or  Divestiture  of  Jurisdiction. 
§  17.  Jurisdiction  to  Be  Shown  by  Record. 

§  18.  In  General. 

§  19.  Special,  Limited,  or  Inferior  Jurisdiction. 

§  20.  Presumptions  as  to  Jurisdiction. 

§  21.  In  General. 

§  22.  Special,  Limited,  or  Inferior  Jurisdiction. 

§  23.  Waiver  of  Objections. 

§  23  (1)  In  General. 

§  23  (2)  Time  of  Making  Objection. 

^23  (3)  Estoppel  Arising  from  Submitting  to  or  Invoking  Juris- 
diction. 
§  24.  Determination  of  Questions  of  Jurisdiction  in  General. 

II.  Establishment,  Organization,  and  Procedure  in  General. 

(A)  Creation  and  Constitution,  and  Court  Officers. 
§  25.  Creation  and  Abolition  in  General. 
§  26.  Powers  of  Legislature. 

§  27.  Judicial  Departments,  Circuits,  and  Districts. 
§  28.  Organization  and  Incidents  of  Existence. 
§  29.  Divisions  and  Parts  of  Courts. 
§  30.  Transfer  or  Change  of  Jurisdiction. 
§  31.  Ministerial  Officers  in  General. 
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§  32.  Interpreters. 

§  33,  Criers,  Bailiffs,  and  Attendants. 

§  34.  Unauthorized  or  Illegal  Courts  or  Tribunals. 

(B)  Terms,  Vacations,  Place  and  Time  of  Holding  Court,  Courthouses, 

and  Accommodations. 
§  35.  Terms  in  General  and  Regular  or  Stated  Terms. 
§  36.  Special  or  Extraordinary  Terms. 

§  36  (1)   Power  to  Hold  or  Appoint  in  General. 

§  36  (2)  Validity. 

§  36  (3)  Orders  Appointing  Special  Term. 

§  36  (4)  Jurisdiction  and  Power  at  Special  Term. 
§  37.  Duration  of  Terms. 
§  38.  Extension  or  Adjournment  of  Terms. 

§  38  (1)  Adjournment  of  Term  in  General. 

§  38  (2)  Order    for   Adjournment   and   Notice   and   Record 
Thereof. 

§  38  (3)   Nature  of  Adjourned  Term. 

§  38  (4)   Power  of  Court  at  Adjourned  Term. 

§  38  (5)  Duration  of  Adjourned  Term. 

§  38  (6)  Extension  of  Term. 
§  39.  Simultaneous  Terms  of  Same  Court. 
§  40.  Continuance  of  Proceeding  after  Term. 
§  41.  Designation  or  Assignment  of  Judges. 
§  42.  Place  for  Holding  Sessions. 
§  43.  Time  for  Sessions. 
§  44.  Adjournment  of*  Sessions. 
§  45.  Failure  to  Hold  Term  or  Session. 

(C)  Rules  of  Court  and  Conduct  of  Business. 
§  46.  Matters  Subject  to  Regulation. 

§  47.  Validity  of  Rules. 

(D)  Rules  of  Decision,  Adjudications,  Opinions,  and  Records. 
§  48.  Previous  Decisions  as  Controlling  or  as  Precedents. 
§  49.  -- —  In  General. 

§  50.  Decisions  of  Same  Court  or  Co-Ordinate  Court. 

§  51.  Decisions  of  Higher  Court  or  Court  of  Last  Resort. 

§  52.  Dicta. 

§  53.  Rules  of  Property. 

§  53  (1)  In  General. 

§  53  (2)  Constitutional  Questions. 

§  53  (3)  Construction  and  Operation  of  Statutes. 

§  53  (4)  Erroneous  Decisions. 

§  54.  Decisions  of  Courts  of  Other  State. 

§  55.  Decisions  of  United  States  Courts  as  Authority  in  State 

Courts. 

§  55  (1)  In  General. 

§  55  (2)  Validity  of  State  Statutes  under  Federal  Constitution. 
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§  55  (3)  Construction  of  Federal  Constitution,  Statutes,  and 
Treaties. 
§  56.  Previous  Decisions  in  Same  Case  as  Law  of  the  Case. 
§  57.  Effect  of  Reversal  or  Overruling  of  Previous  Decision. 
§  58.  Quorum  or  Number  of  Judges  Necessary  to  Adjudication. 
§  59.  Opinions. 
§  60.  Records. 

§  61.  Necessity  in  General. 

§  62.  What  Constitutes. 

§  63.  Making  and  Custody. 

§  64.  Entries  Nunc  Pro  Tunc. 

§  65.  Amendment  and  Correction. 

§  65  (1)  Power  to  Amend  in  General. 

§  65  (2)  Authority  of  Clerk. 

§  65  (3)  Errors  or  Omissions  Which  May  Be  Corrected. 

§  65  (4)  Time  of  Amendment. 

m.  Courts  of  General  Original  Jurisdiction. 

§  66.  Courts  Invested  with  General  Jurisdiction. 
§  67.  Amount  or  Value  in  Controversy. 

§  68.  Requisite  Amount  or  Value. 

§  69.  Matter  in  Dispute,  or  Amount  or  Value  Claimed  or  Involved. 

§  69  (1)  In  General. 

§  69  (2)  Amount  Claimed  or  Sum  Recoverable  or  in  Dispute. 

§  69  (3)  Amount  Claimed  or  Value  of  Property. 

§  69  (4)  Aggregate  of  Principal  and  Interest,  Costs,  or  Attorney's 
Fee. 

§  69  (5)  Fictitious  or  Fraudulent  Demand. 
§  70.  Allegations  and  Prayers  in  Pleadings. 

IV.  Courts  of  Limited  or  Inferior  Jurisdiction. 

§  71.  Courts  Limited  as  to  Jurisdiction. 

§  72.  Limitations  as  to  Amount  or  Value  in  Controversy. 

§  7i,  In  General. 

§  74.  Amount  or  Value  Claimed  or  Involved. 

§  75.  Civil  Jurisdiction  of  Criminal  Courts. 
§  76.  County  Courts  and  Other  Local  Courts. 
§  77.  Municipal  Courts. 
§  78.  Jurisdiction. 

§  78  (1)  Actions  for  Torts. 

§  78  (2)  Prohibition. 

§  78  (3)  Summary  Proceedings. 
§  79.  Procedure. 

§  79  (1)  Pleading. 

§  79  (2)  Dismissal  and  Nonsuit. 

§  79  (3)  Judgment. 
§  80.  Review  of  Proceedings. 

§  80  (1)  Right  of  Review. 
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§  80  (2)  Return,  Statement,  Record,  or  Transcript. 

§  80  (3)  Review. 

§  80  (4)  Determination  and  Disposition  of  Cause. 

V.  Courts  of  Probate  Jurisdiction. 

§  81.  Nature  and  Scope  of  Jurisdiction  in  General. 

§  82.  Constitutional  and  Statutory  Provisions. 

§  83.  Equitable  Powers  in  General. 

§  84.  Ancillary  and  Incidental  Jurisdiction. 

§  85.  Procedure  in  General. 

§  85  (1)  Trial. 

§  85  (2)  Judgment,  Orders,  and  Records. 

§  85  (3)  Review  and  Vacation  of  Proceedings. 

VI.  Courts  of  Appellate  Jurisdiction. 

§  86.  Supervisory  Jurisdiction. 

§  87.  Original  Jurisdiction  in  General. 

§  88.  Issuance  of  Prerogative  or  Remedial  Writs. 

§  88  (1)  In  General. 

§  88  (2)  Certiorari. 

§  88  (3)  Injunction. 

§  88  (4)  Mandamus. 

§  88  (5)  Prohibition. 

§  88  (6)  Quo  Warranto. 

Vn.  United  States  Courts. 

(A)  Jurisdiction  and  Powers  in  General. 

§  89.  Power  of  Congress  to  Create  Courts  and  Confer  Jurisdiction. 
§  ^.  Presumptions  as  to  Jurisdiction. 

(B)  Jurisdiction  Dependent  on  Citizenship,  Residence,  or  Character  of 

Parties. 
§  91.  Controversies  between  Citizens  of  Different  States. 
§  92.  Allegations  in  Pleadings. 

(C)  Jurisdiction  Dependent  on  Amount  or  Value  in  Controversy. 

§  93.  Matter  in  Dispute  and  Amount  or  Value  Claimed  or  Involved. 

(D)  Procedure,  and  Adoption  of  Practice  of  State  Courts. 

(E)  Supreme  Court. 

(F)  Territorial  and  Provisional  Courts. 

Vin.  Concurrent  and  Conflicting  Jurisdiction,  and  Comity. 

(A)  Courts  of  Same  State,  and  Transfer  of  Causes. 
§  94.  Exclusive  or  Concurrent  Jurisdiction. 

§  94  (1)  In  General. 

§  94  (2)  County  Courts. 

§  94  (3)  Municipal  or  Other  City  Courts. 

§  94  (4)  Justices  of  the  Peace. 
§  95.  Election  of  Tribunal. 
§  96.  Priority  of  Jurisdiction. 
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§  97.  Pendency  and  Scope  of  Prior  Proceeding. 

§  97  (1)   Probate    Proceedings,  Administration,    Distribution, 
and  Settlement  of  Estates. 

§  97  (2)   Proceedings   for  Partition. 
§    98.  Assumption  and  Exercise  of  Conflicting  Jurisdiction  in  Gen- 
eral. 
§    99.  Suspension  of  Proceedings. 
§  100.  Injunction  or  Prohibition  against  Proceedings. 
§  101.  Transfer  of  Causes. 

§  102.  Courts  from  and  to  Which  Transfer  May  Be  Made. 

§  103.  Causes  Which  May  Be  Transferred — Grounds. 

§  104.  Proceedings. 

§  104  (1)   In  General. 

§  104  (2)  On  Whose  Application  Cause  Removed. 

§  104  (3)  Time  of  Making  Application  for  Transfer. 

§  104  (4)   Petition  for  Removal. 

§  104  (5)  Effect  of  Application  for  Transfer. 
§  105.  Effect  of  Transfer  and  Proceeding  Had  Thereafter. 

(B)  State  Courts  and  United  States  Courts. 

§  106.  Exclusive  or  Concurrent  Jurisdiction. 

§  106  (1)   Suits  Brought  under  Interstate  Commerce  Act. 

§  106  (2)   Suits  on  Bonds. 

§  106 '(3)  Actions  Affecting  Consuls  and  Ambassadors. 
§  107.  Election  of  Tribunal. 
§  108.  Pendency  and  Scope  of  Prior  Proceeding. 

§  108  (1)   In  General. 

§  108  (2)   Scope  and  Effect  of  Proceedings  Pending  in  Fed- 
eral Court. 
§  109.  Prisoners  under  Arrest,  Commitment,  or  Sentence. 
§  110.  Property  in  Custody  of  the  Law. 

§  111.  Possession  of  Receiver. 

§  112.  Assignments  for  Benefit  of  Creditors,  and  Insolvency 

and  Bankruptcy  Proceedings. 
§  113.  Injunction  by   State  Court  against  Proceedings  in  United 
States  Court. 

(C)  Courts  of  Different  States  or  Countries. 

§  114.  Comity  between  Courts  of  Different  States. 
§  115.  Pendency  and  Scope  of  Prior  Proceeding. 
§  116.  Injunction  against  Proceedings. 
§  202. 
§  203. 

Cross  References. 

See  the  titles  ABATEMENT  AND  REVIVAL;  ACTION;  APPEAL  AND  ER- 
ROR; CERTIORARI;  CONSTITUTIONAL  LAW;  COSTS;  DISMISSAL  AND 
NONSUIT;  EQUITY;  EXECUTION;  EXECUTORS  AND  ADMINISTRA- 
TORS; JUDGES;  JUDGMENT;  JUSTICES  OF  THE  PEACE;  PLEADING; 
RECEIVERS;  RECORDS;  REMOVAL  OF  CAUSES;  VENUE. 

As  to  finality  of  decision  of  probate  court,  see  the  title  APPEAL  AND  ERROR. 
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1.   NATURE,   EXTENT    AND    EXER- 
CISE    OF    JURISDICTION 
IN  GENERAL. 

§   1.  Nature  and  Source  of  Judicial  Au- 
thority. 

Jurisdiction  is  the  power  to  hear  and 
determine  a  cause.  Whenever  such  a  case 
is  presented  by  plaintiff  that,  on  de- 
murrer, the  court  will  render  judgment 
in  his  favor,  an  undoubted  case  of  ju- 
risdiction is  shown,  and  where  the  court 
has  power  to  decide  on  the  cause  of  ac- 
tion as  presented,  though  the  complaint 
be  defective  and  demurrable,  jurisdic- 
tion is  also  shown.  The  line  which  sepa- 
rates jurisdiction  and  want  of  jurisdic- 
tion is  that  which  separates  error  of 
judgment  from  usurpation  of  power. 
Goodman   v.   Winter,    64    Ala.    410. 

St.  1824,  1836,  aut'horizing  the  county 
courts  to  exercise  jurisdiction  in  proceed- 
ings in  the  nature  of  admiralty  process  to 
enforce  liens  on  vessels,  are  not  repug- 
nant to  Const.,  art.  5,  §  1,  vesting  the  ju- 
dicial power  of  the  state  in  one  supreme 
court  and  circuit  courts  and  inferior 
courts  established  by  the  general  as- 
sembly, and  §  8,  authorizing  the  general 
assembly  to  establish  courts  of  chancery. 
Richardson  v.  Cleaveland,  5  Port.  251. 

Under  the  constitution,  providing  that 
the  general  assembly  s?hall  have  power 
to  establish,  within  each  county  of  the 
state,  a  court  of  probate  "with  general 
jurisdiction  for  the  granting  of  letters 
testamentary  and  of  administration  and 
for  orphans'  business,  and  that  the  gen- 
eral assembly  may  confer  on  the  said 
courts  jurisdiction  of  contracts  for  labor, 
and  order  frequent  sessions  for  that  pur- 
pose," a  statute  conferring  upon  such 
courts  jurisdiction  of  proceedings  to  con- 
demn property  for  public  use  is  valid. 
New  Orleans,  M.  &  T.  R.  Co.  v.  South- 
ern &  A.  Tel.  Co.,  53  Ala.  211. 

A  state  legislature  has  no  power  to 
grant  to  the  state  courts  jurisdiction  over 
proceedings  to  supply  evidence  of  a  lost 
note,  directed  against  a  nonresident  of 
the  state,  and  conducted  ex  parte.  Foster 
V.  Glazener,  27  Ala.  391. 

Act  Feb.  3,  1846,  chartering  a  turnpike 
company,  and  providing  that  the  judge 
and  commissioner  of  roads  and  revenue 
may,    for    cause,    declare    a    forfeiture    of 


the  charter,  does  not  take  away  the  ju- 
risdiction of  the  circuit  court  to  declare 
a  forfeiture,  since  the  jurisdiction  of  the 
superior  courts  can  not  be  taken  away  by 
mere  implication.  State  v,  Moore,  19  Ala. 
514. 

§  3.   Grounds  and  Essentials  of  Jurisdic- 
tion. 

Jurisdiction  in  personal  actions  depends 
upon  t*he  subject  matter  to  be  adjudged, 
and  the  presence  in  court  of  the  parties 
whose  rights  are  to  be  affected  by  the 
judgment.  Wolff  v.  McGaugh,  175  Ala. 
299,   57   So.  754. 

Real  parties  and  a  real  subject  matter 
are  essential  to  jurisdiction,  and  certainty 
in  their  designation  in  the  pleadings, 
which  go  in  material  part  to  make  up 
the  record,  is  also  essential.  Milbra  v. 
Sloss-Sheffield,  etc.,  Iron  Co.  (Ala.),  62 
So.  176. 

"Excess  of  jurisdiction,"  as  distinguished 
from  absence  of  jurisdiction,  means  that 
an  act,  though  within  the  general  power 
of  the  judge,  is  not  authorized  and  is 
void,  with  respect  to  the  particular  case, 
because  the  conditions  which  alone  au- 
thorize the  exercise  of  'his  general  power 
in  the  case  are  wanting.  Broom  v.  Doug- 
lass, 175  Ala.  268,  57  So.  860. 

A  "colorable  cause"  or  a  "colorable  in- 
vocation of  jurisdiction,"  as  applied  to 
the  jurisdiction  of  an  inferior  court,  means 
that  some  person  apparently  qualified  to 
do  so  has  appeared  before  the  judge  and 
made  complaint  under  oath,  stating  some 
fact  which  may,  with  other  facts  unstated, 
constitute  a  criminal  offense,  or  stating 
some  fact  which  bears  some  general  si- 
militude to  a  fact  designated  by  law  as 
an  offense,  calling  on  the  judge  to  pass 
on  the  sufficiency  of  the  affidavit  to  elicit 
the  process  issued.  Broom  v.  Douglass, 
175  Ala.  268,  57  So.  860. 

§  3.  Jurisdiction  of  Cause  of  Action. 

§  4. Nature  and  Grounds  of  Action. 

In  an  action  in  Alabama  to  recover 
damages  for  trespass  to  realty,  the  title 
to  land  can  not  be  adjudicated  and  is 
only  for  damages,  to  be  coerced  by  proc- 
ess against  effects  of  defendant  to  be 
found  within  the  state,  and  hence  is  per- 
sonal, and  its  inherent  character  as  such 
determines    the  jurisdiction    of  the    court 
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as  to    the  subject  matter.      WolflF  i\  Mc- 
Gaugh,   175  Ala.  299,   57   So.  754. 

§   5.   Place   of  Accrual  of   Cause  of 

Action— Local  or  Transitory  Actions. 

It  is  the  general  rule  that  actions  for 
injuries  to  realty  must  be  brought  in  the 
forum  rei  sitae.  Wolff  v,  McGaugh,  175 
Ala.  299,   57   So.   754.* 

"Originally,  venue  entered  into  the 
question  of  jurisdiction  in  all  cases,  and 
all  actions  were  local.  This  arose  out  of 
the  nature  of  trial  by  jury  in  which  t'he 
jurors,  who  were  but  witnesses,  were 
taken  from  the  vicinage  because  they 
were  presumed  to  know  the  parties  and 
the  facts.  Later,  when  it  became  neces- 
sary to  meet  the  case  of  debtors  who  had 
learned  to  run  away,  transitory  actions 
were  invented.  The  courts  finally  settled 
upon  thig  distinction:  If  the  cause  of  ac- 
tion was  one  that  might  have  arisen  any- 
where, then  the  action  was  transitory; 
but,  if  the  cause  of  action  could  arise  in 
one  place  only,  then  the  action  was  local." 
Wolff  V.  McGaugh,  175  Ala.  299,  57  So. 
754,  755. 

The  law  is  well  settled,  that  all  actions 
or  suits  to  recover  land,  or  to  recover 
damages  for  injuries  done  to  land  or  real 
property,  must  be  brought  in  the  courts 
of  the  country  or  state  where  the  land  is 
situated.  Story's  Con.  Laws,  §  554,  and 
cases  there  cited.  Howard  v.  Ingersoll, 
23  Ala.  673,  675. 

An  action  for  damages  for  overflowing 
a  mill  is  local,  and  must  be  instituted  in 
a.  court  of  the  state  in  which  the  prop- 
erty is  situated.  Howard  v.  Ingersoll,  17 
Ala.  780,  cited  in  note  in  26  L.  R.  A.,  N. 
S.,  937. 

Where  an  Alabama  corporation  oper- 
ated a  sawmill  in  Florida,  it  was  suable 
for  injuries  to  a  servant  in  the  mill  in 
the  Alabama  courts.  Watford  v.  Ala- 
bama &  Florida  Lumber  Co.,  44  So.  567, 
152  Ala.  178. 

A  railroad  company  is  suable  in  the 
state  of  its  domicile  for  a  tort  causing  an 
injury  to  an  employee  committed  in  an- 
otlher  state.  Helton  v.  Alabama  Midland 
Ry.  Co.,  97  Ala.  275,  12  So.  276. 

The  courts  of  Alabama  have  jurisdic- 
tion of  a  suit  in  tort  against  a  domestic 
railway  corporation  for  the  breach  in  an- 
other state  of  a  duty  imposed  by  a  con- 


tract of  shipment  made  in  Alabama.  Ala- 
bama G.  S.  R.  Co.  V.  Thomas,  89  Ala.  294, 
7  So.  762,  distinguishing  Central  Railroad 
&  Banking  Co.  r.  Carr,  76  Ala.  388. 

An  action  may  be  brought  in  Alabama 
against  a  foreign  corporation  for  breach 
of  a  contract  made  with  defendant's 
agents  in  Alabama  for  the  carriage  of 
live  stock  from  Alabama  to  Georgia,  de- 
fendant operating  a  railroad  over  which 
the  transportation  was  effected.  Rich- 
mond &  D.  R.  Co.  V.  Trousdale  &  Sons, 
99   Ala.  389,   13   So.  23. 

§  6.  Jurisdiction  of  the  Person. 

§  7. Donudle  or  Residence  of  Party. 

§  7  (1)  In  General 

The  provision  of  Act  Feb.  28,  1901 
(Acts  1900-01,  p.  1854),  creating  the  city 
court  of  Bessemer  giving  such  court  ju- 
risdiction of  personal  actions,  the  causes 
of  which  arise  within  certain  designated 
limits,  whether  fhe  parties  reside  there 
or  not,  did  not  limit  the  jurisdiction  of 
such  court  to  causes  of  action  arising 
within  such  limits,  but  it  also  had  juris- 
diction when  either  of  the  parties  re- 
sided therein.  Harris  v,  Alabama  Great 
Southern  R.  Co.,  40  So.  267,  146  Ala.  340. 

Acts  1888-89,  pp.  564,  565,  give  the 
city  court  of  Anniston  jurisdiction  in 
the  county  of  Calhoun,  and  provide  that 
it  shall  have  jurisdiction  of  causes  of  ac- 
tion ''arising  within  said  designated  limits 
whether  the  parties  reside  therein  or  not." 
Held,  that  the  court  had  jurisdiction  of 
all  persons  in  said  county,  whether  the 
cause  of  action  arose  therein  or  not. 
Smith    V.  State,    103  Ala.   57,    15  So.  866. 

§   7    (%)   Actions   by  or  against   Nonresi- 
dents or  Foreign  Corporations. 

See  ante,  "Place  of  Accrual  of  Cause 
of  Action — Local  or  Transitory  Actions," 
§  5. 

"The  whole  subject  of  jurisdiction  of 
nonresidents  is  one  of  statutory  creation 
and  reg^ulation.  Our  statutes  make  no 
distinction  in  this  particular  between  non- 
resident natural  persons  and  foreign  cor- 
porations. There  are  but  two  general 
classes  of  cases  where  they  are  allowed 
to  be  sued  in  the  courts  of  Alabama. 
The  first  is  by  process  of  attachment  at 
law   under  like  circumstances    and  in  like 
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manner  as  against  natural  persons  resid- 
ing within  the  state.  Code  1876,  §  3253. 
The  other  is  in  any  case  in  equity  arising 
under  subdivision  2  of  §  3753  of  the  Code 
of  1876,  designated  as  §  3414  of  the  pres- 
ent Code  of  1886,  which  confers  jurisdic- 
tion on  courts  of  dhancery  against  non- 
residents, in  four  particular  classes  of 
cases:  (1)  when  the  object  of  the  suit 
concerns  an  estate  of,  or  a  lien  or  charge 
upon,  lands  within  this  state,  or  the  dis- 
position thereof;  (2)  any  interest  in  title 
to  or  incumbrance  on  personal  property 
within  this  state;  or  (3)  where  the  cause 
of  action  arose  in  this  state;  or  (4)  wlien 
the  act  on  which  the  suit  is  founded  was 
to  have  been  performed  in  this  state. 
The  jurisdiction,  as  thus  conferred,  is 
plainly  statutory  and  limited,  and  the 
general  rule  being  that  a  foreign  corpo- 
ration can  not  be  sued  unless  it  volun- 
tarily appears  to  defend,  being  impossi- 
ble for  the  court  to  extend  the  arm  of 
its  process  into  a  foreign  state  or  terri- 
tory for  the  purpose  of  reaching  it,  it 
follows  that  the  bill  can  not  be  retained 
unless  the  case  made  by  it  falls  within 
the  statute,  or  else  it  is  made  to  appear 
that  this  objection  has  been  obviated  by 
an  actual  appearance  of  the  defendant,  so 
as  to  confer  jurisdiction  of  its  person. 
Sayre  v,  Elyton  Land  Co.,  73  Ala.  85; 
Galpin  v.  Page,  18  Wall.  350;  Field,  Corp. 
(Wood's  Ed.),  §  329,  note  3;  Camden  v. 
Iron  Co.,  32  N.  J.  Law,  15;  Freem. 
Judgm.  (3d  Ed.),  §§  567,  568."  Iron  Age 
Pub.  Co.  V.  Western  Union  Tel.  Co.,  83 
Ala.  498,  3   So.  449,  451. 

The  chancery  courts  have  no  jurisdic- 
tion of  a  bill  filed  against  a  nonresident 
defendant,  unless  "the  ground  or  cause  of 
action  or  transaction"  on  w^hich  the  bill 
is  founded  occurred  within  its  limits. 
Glover   v.    Glover,    16    Ala.    440. 

Where  a  bill  for  specific  performance, 
and  an  injunction  against  breach  of  con- 
tract, show  prima  facie  that  the  contract 
was  made  by  a  nonresident  corporation, 
a  necessary  party,  and  fail  to  aver  that 
the  contract  arose,  or  was  to  be  per- 
formed, in  the  state,  the  nonresident  not 
having  appeared,  the  court  has  no  juris- 
diction under  Code  1886,  §  3414,  giving 
chancery  jurisdiction  of  nonresidents  in 
suits  concerning  lands  or  chattels  in  the 
state,  or  where  the  cause  of  action  arose. 


or  the  act  on  which  suit  is  founded  was 
to  have  been  performed,  in  the  state. 
Iron  Age  Pub.  Co.  v.  Western  Union  Tel. 
Co.,  83  Ala.  498,  3  So.  449. 

Where  the  acknowledged  residence  of 
a  party  is  in  Alabama,  and  the  princi- 
pal part  of  his  property  is  there,  his  pre- 
tended removal  to  another  state,  with 
the  fraudulent  intent  of  evading  the  ju- 
risdiction of  the  chancery  court,  will  not 
oust  that  court  of  jurisdiction  of  a  bill 
filed  against  him  by  a  nonresident  com- 
plainant, but  it  may  proceed  to  make  him 
a  party  in  the  mode  prescribed  by  the 
statute.  Clay's  Dig.,  p.  352,  §  44.  Glover 
V,  Glover,  18  Ala.  367. 

§  7  (3)  Actions  between   Nonresidents. 

Where  defendant,  a  nonresident,  was 
personally  served  with  process  while 
within  the  jurisdiction  of  the  trial  court, 
and  he  was  not  induced  by  fraud  or  other- 
wise to  come  within  such  jurisdiction,  he 
was  subject  to  suit  therein  on  a  transi- 
tory cause  of  action  by  plaintiff,  who  was 
also  a  nonresident.  Lee  v,  Baird,  36  So. 
720,  139  Ala.  526. 

§   8.  Jurisdiction   of   Property   or   Other 
Subject  Bdatter  Involved. 

As  to  jurisdiction  of  actions  for  inju- 
ries to  realty,  see  ante,  "Place  of  Accrual 
of  Cause  of  Action — Local  or  Transitory 
Actions,"  §  5. 

In  respect  to  jurisdiction  over  the  sub- 
ject matter,  by  which  is  meant  the  nature 
of  the  cause  of  action  and  of  the  relief 
sought,  a  court  acquires  jurisdiction  by 
the  act  of  its  creation.  Wolff  v.  Mc- 
Gaugh,  175  Ala.  299,  57  So.  754. 

Where  a  husband  is  within  the  juris- 
diction of  a  court  of  dhancery,  it  is  no 
objection  to  the  exercise  of  its  powerg, 
as  to  him,  that  the  equitable  estate  of  the 
wife,  out  of  which  she  seeks  a  settle- 
ment, is  within  a  foreign  jurisdiction. 
Guild  V,  Guild,   16  Ala.   121. 

"In  Toller  v.  Carteret,  2  Ver.  494,  the 
bill  was  that  the  defendant  might  re- 
deem a  mortgage,  executed  by  Sir  Philip 
Carteret,  on  the  Island  of  Sarke,  or  be 
foreclosed.  The  defendant  pleaded  to  the 
jurisdiction  of  the  court,  that  the  Island 
was  part  of  the  Dutchy  of  Normandy, 
and  had  laws  of  its  own,  and  was  under 
the  jurisdiction  of  the  courts  of  Guern- 
sey.     T-he    Lord     Keeper     (Sir    Nathan 
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Wright),  overruled  the  plea,  observing 
that  as  the  defendant  was  served  with 
process,  the  court  had  jurisdiction  upon 
the  maxim,  'aequitas  agit  in  personam/ 
In  Penn  r.  Lord  Baltimore,  1  Ves.  440, 
it  was  held,  that  the  court  of  chancery  in 
England,  having  jurisdiction  of  the  par- 
ties, could  decree  the  specific  execution 
of  a  contract  entered  into  in  respect  to 
the  boundaries  of  Pennsylvania  and  Mary- 
land. 1  Story's  Eq.  Jurisp.,  §§  473,  899; 
1  Ver.  77.  Indeed,  it  is  well  settled  that 
the  court  of  chancery  has  jurisdiction  to 
decree  the  specific  execution  of  contracts 
in  respect  to  the  sale  of  lands,  or  incor- 
poreal hereditaments  savouring  of  the 
realty  in  another  state,  where  the  court 
has  jurisdiction  of  the  person  of  the  de- 
fendants. 1  Story's  Eq.  58,  note  2  (4th 
Ed.);  6  Cran.  148;  Sutphen  v.  Fowler,  9 
Paige,  280-282.  The  decrees  of  a  court 
of  equity,  being  in  personam,  and  not  in 
rem,  it  is  no  valid  objection  to  the  juris- 
diction, that  the  decree  can  not  be  en- 
forced in  rem."  Guild  v.  Guild,  16  Ala. 
121,   124. 

The  power  of  a  court  of  equity  to  com- 
pel the  performance  of  its  decrees  in  per- 
sonam, although  the  lands  involved  in 
the  litigation  may  not  be  within  its  ju- 
risdiction, does  not  extend  to  a  case  in 
which  a  foreign  simple-contract  creditor 
attempts  to  make  the  voluntary  grantees 
of  his  d«*ceased  debtor  account  to  him. 
Lide  z\  Parker,  60  Ala.  165. 

The  orphans*  court  of  a  county,  as  a 
court  of  probate,  can  not  confer  author- 
ity on  an  administrator  or  a  guardian  to 
lease,  or  collect  rents  from,  land  situated 
in  another  state.  Smith  v.  Wiley,  22  Ala. 
396. 

The  orphans'  court  has  no  jurisdiction 
of  personal  property  which  was  at  the 
testator's  domicile  in  another  state,  at  the 
time  of  his  death,  and  afterwards  re- 
moved by  his  executor  into  this  state. 
Varner  v.   Bevil,  17  Ala.  286. 

Under  Code  1876,  §  3886,  readopted 
into  the  Code  of  1896,  authorizing  a 
creditor  without  a  lien  to  file  a  bill  in 
chancery  to  subject  to  the  payment  of 
his  debts  any  property  fraudulently  con- 
veyed by  the  debtor,  a  creditor  can  not 
sue  in  Alabama  to  set  aside  an  alleged 
fraudulent  conveyance  of  assets  located 
in    another    state.      West    Point    Min.    & 


Mfg.    Co.  V,  Allen,    39  So.  351,    143  Ala. 
547. 

§  9.  Mode  of  Acquiring  or  Exercising  Ju- 
risdiction in  General. 

The  jurisdiction  of  the  person  is  ac- 
quired by  the  court's  own  act,  by  its 
process  properly  issued  and  served,  or  by 
voluntary  appearance  of  the  defendant. 
Wolff  V,  McGaugh,  175  Ala.  299,  57  So. 
754. 

§   10.   Consent   of  Parties   as  to  Jurisdic- 
tion. 

§  11. In  General. 

Consent  can  not  give  jurisdiction, 
where  it  is  not  authorized  by  law. 
Humphrey  v.  State,  Minor  64;  Winn  v, 
Freele,  19  Ala.  171;  Raggett  v.  Mason, 
145   Ala.  664,   39   So.   728. 

Consent  can  not  give  jurisdiction, 
where  the  record  not  only  faiU  to 
show  everything  necessary  to  confer  ju- 
risdiction, but  actually  shows  a  nonex- 
istence of  one  or  more  of  the  jurisdic- 
tional facts.  Dunham  v.  Hatcher,  31  Ala. 
483. 

When  a  special  term  of  the  court  is 
appointed  by  consent  for  the  trial  of  an 
issue  devisavit  vel  non,  the  contestant  is 
estopped  from  raising  the  objection  that 
the  court  could  not  hear  and  render  judg- 
ment in  the  cause  at  any  other  than  a 
regular  term.  Walker  v.  Jones,  23  Ala. 
448. 

§  12. Of  Cause  of  Action  or  Subject 

Matter. 

"When  a  court  has  no  jurisdiction  over 
the  subject  matter  of  a  suit,  neither  the 
express  nor  implied  consent  of  the  par- 
ties will  confer  it."  Savary  v,  Caroline, 
20  Ala.  19,  23;  Wyatt  v.  Judge,  7  Port. 
37;  Harrison  v,  Harrison,  20  Ala.  629, 
644;   Fields  v.  Walker,  23  Ala.   155. 

Consent  can  not  confer  jurisdiction  of 
the  subject  matter,  for  that  is  derived 
from  the  law.  Wolff  v.  McGaugh,  175 
Ala.  299,  57  So.  754. 

Where  the  subject  matter  of  the  suit  is 
without  the  jurisdiction  of  the  court,  con- 
sent of  parties  can  not  confer  such  juris- 
diction, and  much  less  can  it  be  conferred 
by  mispleading.  Jeffries  v.  Harbin,  20 
Ala.  387. 

Consent  of  parties  can  not  give  to  the 
courts  of  another  state  jurisdiction  to  an- 
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nul  or  impair  the  marriage  contract  be- 
tween residents  of  Alabama.  Harrison  v. 
Harrison,  20  Ala.  629. 

"No  independent  state  could  for  a  mo- 
ment tolerate  any  interference  on  the  part 
of  a  foreign  tribunal  with  this,  the  most 
sacred  and  important  of  all  the  domestic 
relations  which  obtain  among  its  citizens. 
It  is  a  relation,  the  intermeddling  with 
which  involves  consequences  most  usually 
reaching  far  beyond  the  immediate  par- 
ties to  it,  as  it  lies  at  the  very  basis  of 
civilized  society,  and  becomes  so  inter- 
woven with  its  very  framework,  as  to 
render  it  the  peculiar  object  of  exclusive 
control,  by  the  laws  and  tribunals  where 
it  exists."  Harrison  v.  Harrison,  20  Ala. 
629,  644. 

A  justice  of  the  peace,  before  whom  an 
attachment  is  returnable,  has  no  jurisdic- 
tion to  try  the  right  or  title  to  property 
levied  on,  at  the  instance  of  a  third  per- 
son who  claims  it,  unless  a  claim  is  inter- 
posed under  oath,  and  proceedings  con- 
ducted in  the  manner  prescribed  by  the 
statute;  and  consent  of  the  parties  can 
not  confer  jurisdiction  of  the  subject  mat- 
ter of  a  contest  so  initiated  and  con- 
ducted. Walker  v.  Ivey,  74  Ala.  475.  See 
the  title  ATTACHMENT. 

§  13. Of  the  Person. 

Where  a  court  has  jurisdiction  of  the 
subject  matter,  parties  may  confer  juris- 
diction of  their  persons  by  submitting 
themselves  to  its  judgment.  Wolff  v, 
McGaugh,   175  Ala.  299,  57  So.  754, 

In  a  real  action,  the  circuit  court  of 
the  county  in  which  the  lands  lie  has  ju- 
risdiction of  the  subject  matter,  and  it  is 
competent,  after  a  change  of  venue  has 
been  ordered,  to  come  into  court  by  con- 
sent, have  the  order  rescinded,  and  give 
the  court  jurisdiction  of  their  persons. 
Gager  r.  Gordon,  29  Ala.  341. 

§  14.  Scope  and  Extent  of  Jurisdiction  in 
General 

A  statute  expressly  conferring  a  cer- 
tain jurisdiction  on  a  court  by  necessary 
implication  also  confers  all  power  neces- 
sary to  carry  such  jurisdiction  into  eflfect. 
Ex  parte  State,  71  Ala.  371. 

§   15.   Ancillary    and    Incidental  Jurisdic- 
tion. 

"Every   court   has   the   inherent   power 


to  control  the  execution  of  its  orders  or 
processes,  to  the  end  of  preventing  an 
abuse  of  them.  Hoffman  v,  Sewell,  148 
Ala.  278,  42  So.  556;  Larkin  f.  Mason,  71 
Ala.  227."  Ex  parte  State,  150  Ala.  489, 
43    So.   490,   492. 

§   16.   Loss  or  Divestiture  of  Jurisdiction. 

When  an  orphans'  court  takes  rightful 
jurisdiction  of  a  minor  and  his  estate,  it 
can  not  be  devested  of  it,  except  in  cases 
and  under  proceedings  provided  for  by 
Act  Feb.  13,  1843,  and  the  act  of  which 
that  is  amendatory.  Dorman  v,  Og- 
bourne,    16    Ala.    759. 

§   17.  Jurisdiction  to  Be   Shown  by  Rec- 
ord. 

§  18. In  General. 

In  a  summary  proceeding  on  a  bank 
notice,  everything  necessary  to  give  the 
court  jurisdiction,  and  to  sustain  its 
judgment,  must  appear  on  the  record. 
Bates  V.  Planters'  &  Merchants'  Bank,  8 
Port.  99. 

A  bank  undertaking  to  collect  a  note 
by  the  summary  remedy  provided  by  Act 
June  13,  1837,  applying  to  the  future  ac- 
quisitions of  the  bank,  must  affirmatively 
show  that  the  note  was  acquired  after 
the  passage  of  the  act,  as  the  remedy, 
being  in  derogation  of  the  common  law, 
can  not  be  enforced,  unless  the  party 
claiming  the  benefit  of  it  shows  affirma- 
tively on  the  record  that  he  is  entitled  to 
it.  Levert  v.  Merchants'  Bank,  8  Port. 
104. 

§   19.  Special,    Limited,    or  Inferior 

Jurisdiction. 

Where  a  special  and  limited  jurisdic- 
tion is  conferred,  by  statute,  on  either 
an  individual  or  a  court,  the  record  must 
affirmatively  show  a  compliance  with  all 
the  requisitions  of  the  statute.  Owen  v. 
Jordan,  27  Ala.   608. 

"No  principle  is  better  settled,  than 
that  the  jurisdiction  of  every  court  of 
special,  and  limited  jurisdiction,  must  ap- 
pear on  the  face  of  the  proceedings. 
Taliferro  v,  Bassett,  3  Ala.  670,  and  cases 
there  cited."  McCartney  v.  Calhoun,  11 
Ala.  110,  119. 

"The  record  of  a  court  of  limited  juris- 
diction should  contain  every  fact  essen- 
tial to  confer  the  jurisdiction.  Commis- 
sioners V.  Thompson,  15  Ala.  134;  Molett 
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V.  Keenan,  22  Ala.  484."  State  v.  Ely,  43 
Ala.  568,  575;  Commissioners'  Court  v, 
Thompson,  18  Ala.  694;  Chamblee  r.  Cole, 
128   Ala.   649,  30   So.   630. 

The  records  of  a  court  of  limited  juris- 
diction should  discover  every  fact  essen- 
tial to  the  validity  of  its  sentences.  Lis- 
ter V,  Vivian,  8  Port.  375. 

The  record,  of  a  court  of  limited  juris- 
diction, must  contain  every  fact,  essen- 
tial to  the  validity  of  its  judgments. 
Barnett  v.  State,  15  Ala.  829;  Commis- 
sioners V.  Thompson,   15   Ala.   134. 

"With  respect  to  the  judicial  acts  of 
courts  exercising  special  and  limited  ju- 
risdiction, the  existence  of  jurisdictional 
facts  is  not  inferred  from  the  mere  ex- 
ercise of  jurisdiction,  but  must  affirma- 
tively appear  from  the  record.  Good- 
water  Warehouse  Co.  r.  Street,  137  Ala. 
621,  34  So.  903,  and  authorities  there 
cited.  In  such  cases  *a  compliance  with 
the  requisitions  of  the  statute  is  neces- 
sary to  its  jurisdiction,  and  must  appear 
on  the  face  of  its  proceedings.'  State  z\ 
Mobile,  etc.,  R.  Co.,  108  Ala.  29,  18  So. 
801."  Martin  v.  Martin,  173  Ala.  106,  55 
So.  632,  633. 

In  a  proceeding  before  a  judge  of  the 
county  court,  by  a  surety  of  the  sheriff, 
to  compel  him  to  "give  a  new  bond," 
every  fact  must  appear  upon  the  record 
necessary  to  give  the  court  jurisdiction. 
Caskey  v.  State.  6  Ala.  193. 

It  is  therefore  necessary  that  the  name 
of  the  surety,  requiring  another  bond  to 
be  executed,  should  be  stated  in  the  cita- 
tion— that  a  particular  day  should  be  set 
for  the  execution  of  such  "new  bond" — 
and  that  the  judgment  of  the  county 
court,  vacating  the  office  of  the  sheriff, 
should  state  that  the  sheriff  neglected  or 
refused  to  give  such  new  bond  with  good 
and  sufficient  surety.  Caskey  v.  State,  6 
Ala.  193. 

The  probate  court,  in  granting  letters 
of  administration,  is  regarded  as  a  court 
of  general  jurisdiction,  whose  records  are 
not  required  to  show  affirmatively  every 
fact  in  which  the  exercise  of  jurisdiction 
depends,  as  it  derives  such  jurisdiction 
from  the  constitution;  but  the  rule  is 
otherwise  in  the  matter  of  settlement  of 
administrations,  where  it  derives  such  ju- 
risdiction from  the  statutes.  Sims  v.  Wat- 
ers, 65  Ala.  442. 


A  judgment    of   the    orphans    court  is 

not  valid,  where  it  does  not  appear  on 
its  record  that  the  court  "had  jurisdiction. 
Taliferro  v.  Bassett,  3  Ala.  670. 

The  commissioners'  court,  in  the  exer- 
cise of  the  statutory  powers  with  which 
it  is  clothed,  whether  judicial  or  quasi 
legislative,  is  esteemed  an  inferior  tribu- 
nal of  limited  jurisdiction;  to  uphold  its 
acts  or  sentences,  its  records  must  af- 
firmatively show  the  existence  of  the 
facts  upon  which  its  authority  depends; 
and  the  existence  of  a  jurisdictional  fact, 
or  its  determination  of  the  existence  of 
such  fact,  will  not  be  presumed  from  the 
exercise  of  jurisdiction,  nor  can  it  be  in- 
ferred by  argument  from  other  recitals. 
Joiner  v.  Winston,  68  Ala.   129. 

The  commissioner's  court  being  a  court 
of  special  and  limited  jurisdiction,  noth- 
ing will  be  presumed  in  its  favor,  but 
everything  necessary  to  sustain  the  juris- 
diction of  the  court  must  appear  affirma- 
tively on  the  face  of  the  record.  Tram- 
mel V,  Pennington,  45  Ala.  673. 

The  records  of  the  court  of  county 
conunissioners  must  affirmatively  show  ju- 
risdiction to  support  its  proceedings,  when 
assailed  on  certiorari,  as  it  is  a  court  of 
limited  statutory  authority.  Commis- 
sioners* Court  of  Lowndes  County  z\ 
Hearne,    59    Ala.    371. 

The  commissioners*  court  of  roads  and 
revenue  is  a  court  of  limited  jurisdic- 
tion, and  its  proceedings,  like  those  of 
all  courts  of  limited  jurisdiction,  must 
show,  on  their  face,  sufficient  to  support 
their  jurisdiction,  or  its  judgment  are 
not  merely  voidable,  but  void.  Lamar 
V.  Commissioners*  Court  of  Marshall 
County,    21    Ala.    772. 

The  commissioners'  court  being  a  court 
of  limited  jurisdiction,  and  having  no  ju- 
risdiction to  declare  the  office  of  tax  col- 
lector vacant,  where  it  appoints  a  person 
to  fill  such  office,  the  proceedings  for  ap- 
pointment must  show  how  or  why  there 
was  a  vacancy.  State  v.  Falconer,  44  Ala. 
696. 

The'  record  of  the  commissioner's 
court,  in  proceedings  to  establish  a  road, 
must  affirmatively  show  the  jurisdiction 
of  the  court  over  the  proposed  road,  as 
nothing  will  be  intended  in  favor  of  its 
jurisdiction.  Molett  v,  Keenan,  22  Ala. 
484;  Commissioners*  Court  of  Russell  z\ 
Tarver,  25   Ala.  480. 
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A  recital  in  the  record,  that  "notice  in 
all  respects  according  to  the  statute  was 
proven,  by  advertisement  at  the  court- 
house door  and  three  other  public  places 
in  the  county,"  does  not  show  that  the 
notice  was  given  for  thirty  days,  as  re- 
quired by  the  statute.  Molett  v,  Keenan, 
22  Ala.  484. 

The  proceedings  of  the  commissioners* 
court,  in  the  establishment  of  a  road, 
must  show  affirmatively  that  the  road 
established  lies  within  the  limits  of  the 
county,  otherwise  its  jurisdiction  can 
not  be  sustained.  Commissioners' 
Court  V.  Thompson,  18  Ala.  694. 

When,  in  the  record  of  proceedings 
of  the  commissioners'  court  of  roads  and 
revenue,  in  altering  and  changing  a  pub- 
lic road,  it  does  not  appear,  that  thirty 
days*  notice  of  the  application  had 
been  given,  a  decree,  altering  and  chang- 
ing such  road,  is  erroneous,  and  is  prop- 
erly quashed.  Barnett  v.  State,  15  Ala. 
829;  Commissioners  v,  Thompson,  15  Ala. 
134. 

The  courts  of  ordinary  of  the  state  of 
Georgia,  being  courts  of  limited,  and 
special  jurisdiction,  have  no  power  to 
order  the  sale  of  the  slaves  of  an  intes- 
tate, unless  the  administrator  make  the 
representation,  which  the  statute  requires, 
and  this  must  appear  from  the  record; 
and  if  it  does  not,  the  court  was  with- 
out jurisdiction  and  the  sale  void.  Mc- 
Cartney V.  Calhoun,  11  Ala.  110. 

§  20.  Presumptions  as  to  Jurisdiction. 
§  21. In  General. 

"The  general  rule  in  respect  to  the 
jurisdiction  of  courts  seems  to  be,  *that 
nothing  shall  be  intended  to  be  out  of 
the  jurisdiction  of  a  superior  court,  but 
that  which  specially  appears  to  be  so; 
and  on  the  contrary,  nothing  will  be  in- 
tended to  be  within  the  jurisdiction  of 
an  inferior  court  but  that  which  is  so  ex- 
pressly alleged.'  Peacock  v.  Bell  & 
Kendall,  1  Stra.  Rep.  74;  Archb.  Civil 
PI.,  290;  Rex  Mayor,  &c.,  of  Liverpool, 
4  Burr.  2244."  Commissioners'  Court  v. 
Thompson,  18  Ala.  694,  696.  See  post, 
"Special,  Limited  or  Inferior  Jurisdic- 
tion," §  22. 

§  33. Special,    Limited,  or    Inferior 

Jurisdiction. 

It  is  a  general  rule,  in  respect  to  the 


jurisdiction  of  courts,  that  nothing  will 
be  intended  in  favor  of  the  jurisdiction 
of  an  inferior  court,  but  every  thing 
necessary  to  sustain  its  jurisdiction  must 
appear  on  the  face  of  the  record.  Com- 
missioners' Court  V,  Thompson,  18  Ala. 
694.  See  ante,  "Special,  Limited  or  In- 
ferior   Jurisdiction,"    §    19. 

Although  every  reasonable  intendment 
is  to  be  made  in  favor  of  the  regularity 
of  the  proceedings  of  courts  of  general 
jurisdiction,  yet  this  rule  does  not  apply 
to  their  summary:  proceedings  .under 
special  statutory  pov/ers,  in  derogation 
of  the  common  law,  as  to  which  they 
are  placed  on  the  same  footing  as  courts 
of  limited  and  special  jurisdiction,  and 
must  strictly  pursue  the  statute.  Foster 
V.  Glazener,  27  Ala.  391. 

No  presumption  of  the  existence  of 
the  jurisdictional  facts  arises  from  the 
mere  exercise  of  jurisdiction  by  a  court 
of  inferior  or  limited  jurisdiction;  yet, 
when  its  record  declares  the  ascertain- 
ment of  such  jurisdictional  facts,  its  de- 
termination is  conclusive  until  reversed 
on  appeal.  Pettus  v.  McClannahan,  52 
Ala.  55. 

"In  the  probate  of  wills,  and  in  grant- 
ing letters  testamentary  and  of  adminis- 
tration, the  probate  court  has  not  only 
exclusive  jurisdiction,  but  has  all  the 
powers  and  attributes  of  a  court  of  gen- 
eral jurisdiction.  Every  intendment  will 
be  indulged  in  favor  of  its  rightful  ex- 
ercise of  the  power,  and  nothing  will  be 
presumed  against  the  regularity  or  le- 
gality of  its  action,  which  the  record 
does  not  affirmatively  show  to  be  so. 
2  Brick.  Dig.  530,  §  83;  McGrews  v.  Mc- 
Grews,  1  Stew.  &  P.  30;  Hardy  v.  Hardy, 
26  Ala.  524;  Deslonde  v.  Darrington,  29 
Ala.  92;  Hall  v.  Hall,  47  Ala.  290;  Good- 
man V,  Winter,  64  Ala.  410;  Matthews 
V,  McDade,  72  Ala.  377."  Acklen  v,  Good- 
man, 77  Ala.  521,  522. 

As  to  all  matters  of  administration 
the  probate  court  is,  under  Const.,  art. 
7,  §  9,  a  court  of  general  jurisdiction, 
and  all  proper  intendments  will  be  in- 
dulged to  sustain  its  exercise  of  the 
powers  conferred  in  reference  to  such 
matters,  and  this  principle  will  be  ap- 
plied to  the  issue  of  a  summary  execu- 
tion against  the  surety  on  an  administra- 
tor's bond.  Steele  v,  Tutwiler,  68  Ala.  107. 
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Probate  courts  have  no  general  au- 
thority to  dispose  of  an  estate  in  process 
of  administration,  their  powers  of  dis- 
position being  special  and  limited;  and, 
in  the  absence  of  an  affirmative  showing 
of  a  substantial  compliance  with  statu- 
tory provisions  defining  the  grounds  of 
its  jurisdiction,  such  proceedings  in  the 
probate  court  are  coram  non  judice  and 
void.  Rucker  v.  Tennessee  Coal,  etc.,  R. 
Co.   (Ala.),  58  So.  465. 

§  23.  Waiver  of  Objections. 

§  23  (1)  In  General 

See  ante,  "Consent  of  Parties  as  to 
Jurisdiction,"  §  10. 

"Territorial  jurisdiction,  or  venue,  may 
be  waived,  at  least  in  personal  actions. 
In  Sentenis  v.  Ladew,  140  N.  Y.  463,  35 
N.  E.  650,  37  Am.  St.'^Rep.  569."  Wolff  v, 
McGaug-h,  175  Ala.  299,  57  So.  754. 

The  failure  of  a  party  to  appear  and 
object  to  the  jurisdiction  of  the  court  is 
not  a  waiver  of  the  objection.  Commis- 
sioners* Court  V,  Thompson,  18  Ala.  694. 
See,  also,  Taliferro  v,  Bassett,  3  Ala.  670, 
674. 

As  demurrer  would  not  lie  where  the 
lands  to  which  injury  was  alleged  were 
averred  to  be  located  in  "the  state  of 
Georgia,  to  wit,  in  the  county  aforesaid," 
and  the  suit  was  brought  in  the  courts  of 
Alabama,  a  joinder  in  issue  by  defendant 
will  not  amount  to  a  waiver  of  the  juris- 
dictional question  which  would  arise  if 
the  evidence  showed  that  the  land  was 
located  in  Georgia.  Howard  v,  IngersoU, 
23  Ala.  673. 
§  23  (2)  Time  of  Making  Objection. 

"It  has  often  been  held  by  this  court 
that  the  statutory  provisions  fixing  the 
local  jurisdiction  in  both  law  and  equity 
courts  might  be  waived  by  a  failure  to 
make  timely  objection.  In  Freeman  z\ 
McBroom,  11  Ala.  943,  the  defendants 
had  answered  without  objecting  that  the 
bill  was  filed  in  an  improper  chancery 
district;  but  on  that  fact  the  chancellor 
based  his  decree  that  the  court  could  not 
exercise  jurisdiction  in  the  cause.  The 
decree  was  reversed;  this  court  saying: 
*The  objection  at  most  is  only  in  abate- 
ment of  the  suit,  without  denying  to  the 
complainant  a  right  to  the  redress  which 
he  seeks.    It  applies  to  the  locality  of  the 


jurisdiction    whose    powers    are    invoked, 
and  not  to  the  case  itself,  as  one  to  which 
chancery  should  lend  its  aid.     *     *     *  It 
has  frequently  been  held,  in  suits  at  law, 
that   w^hen   the   court  has   no  jurisdiction 
of    the    subject    matter    in    dispute,    such 
want  of  jurisdiction  can  not  be  waived  by 
appearance,  plea,  consent,  or  in  any  other 
manner,  and  a  judgment  rendered  in  such 
case  in  favor  of  the  plaintiff  will  be  void. 
Yet   where   the   court   has  jurisdiction   of 
the  subject  matter,  but  not  of  the  person, 
such   want   of  jurisdiction   of   the   person 
may  be  waived  by  consent,  or  by  plea  to 
the  merits,  and  can  not  afterwards  be  as- 
serted.'   This  was  a  case  in  chancery;  but 
like  distinctions  prevail  in  courts  of  law 
and  equity,  and  there  can  be  no  sufficient 
reason  why  the  statute  fixing  the  venue 
of  equity  cases  and  requiring  bills  to  be 
filed  in  the  district  in  which  the  defend- 
ants or  a  material  defendant  resides,  etc. 
(Code,  §  3093),  should  be  construed  to  be 
a    venue    statute    merely,  and    a  different 
construction    placed    upon    §    6110    fixing 
the    venue    of    action    in    courts    of    law. 
We  cite  some  cases  at  law  and  in  equity: 
Freeman     v,     McBroom,    11     Ala.     943; 
Branch    Bank   v.    Rutledge,    13    Ala.    196; 
Joihnston  v.   Shaw,   31    Ala.   592;   Thomp- 
son   V,    Clopton,    31    Ala.    647;    Noles    v, 
Marable,  50  Ala.  366;  Glaze  v,  Blake,  56 
Ala.  379,  387;   Home   Protection  v.   Rich- 
ards   &   Sons,   74   Ala.   466.     This   is   the 
rule  of  the  courts  generally.     'It  may  be 
stated  as  a  general  rule  that  the  bringing 
of   an    action    in    an    improper    county    is 
not    a    jurisdictional    defect,    where    the 
court  has  general  jurisdiction  of  the  sub- 
ject   matter,   and    the    statutes    fixing   the 
venue    in    certain   actions   confer   a    mere 
personal  privilege  which   may  be  waived 
by  a  failure  to  claim  it  in  a  proper  man- 
ner and  at  the  proper  time.'     22  Encyc. 
of   PI.   &   Pr.   815,   816,   and   notes,  where 
many  cases,   including  some   of  our  own 
to    which    we    have    referred,    are  cited." 
Wolff  V.   McGaugh,    175   Ala.   299,   57   So. 
754,   756.     See   ante,   "Consent   of   Parties 
as  to  Jurisdiction,"  §  10. 

§  23  (3)   Estoppel  Arising  from  Submit- 
ting to  or  Invoking  Jurisdiction. 

As  to  estoppel  by  consent  to  jurisdic- 
tion, see  ante,  "In  General,"  §  11. 
Where  a  bill  has  been  filed  in  the  chan- 
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eery  court  invoking  its  jurisdiction  in 
the  administration  of  an  estate,  and  a 
cross  bill  is  filed  asking  affirmative  relief, 
cross  complainants,  on  afterwards  seek- 
ing relief  as  to  the  estate  in  the  probate 
court,  are  not  in  a  position  to  deny  the 
general  jurisdiction  of  the  chancery 
court,  and  to  claim  that  the  probate 
court  has  jurisdiction.  Tygh  z\  Dolan, 
95  Ala.  269,  10  So.  837. 

Where,  after  an  action  of  ejectment 
had  been  transferred  from  the  law  and 
equity  court  of  a  county  to  the  circuit 
court  pursuant  to  an  invalid  act,  defendant 
took  no  exception  to  the  denial  of  the  mo- 
tion to  discontinue  the  cause  and  strike  it 
from  the  docket,  but  filed  a  plea  of  not 
guilty  after  the  overruling  of  a  demurrer 
to  the  complaint  and  proceeded  to  trial, 
the  circuit  court  had  jurisdiction  of  sub- 
ject matter;  and  defendant  submitting 
himself  to  its  jurisdiction.  Pelham  v. 
Miller,  41  So.  418,  148  Ala.  660. 

Where  one  comes  into  an  administra- 
tion in  right  of  his  wife,  he  can  not  urge 
against  the  claim  of  a  distributee,  the  in- 
validity of  the  grant  of  administration,  or 
the  jurisdiction  of  the  court  making  the 
grant,  which  the  wife  had  sought,  and 
which  both  had  exercised.  By  the  accept- 
ance and  exercise  of  the  trust,  the  juris- 
diction is  admitted,  and  can  not  after- 
wards be  controverted.  Williamson  v. 
Hill,  6  Port.  184. 

§  34.   Determination  of   Questions  of  Ju- 
risdiction in  General. 

Where  it  appears  to  a  court  that 
its  judgment  is  asked  in  a  case  which  it 
has  no  power  to  decide  under  any  circum- 
stances, the  court  should  repudiate  the 
cause  ex  mero;  no  plea  being  necessary 
in  order  to  prevent  the  court  proceeding 
to  the  rendition  of  a  void  judgment.  Wolff 
V.  McGaugh,  175  Ala.  299,  57  So.  754. 

Under  Code  1907,  §  3312,  providing 
that  commissioners'  courts,  in  the  estab- 
lishment of  stock  law  districts,  shall  be 
courts  of  general  jurisdiction,  a  finding 
that  all  the  jurisdictional  facts  existed 
when  such  a  court  ordered  a  stock  law 
district  election  was  conclusive  as  to  ju- 
risdiction on  certiorari,  notwithstanding 
the  petition  did  not  conform  to  Acts  Sp. 
Sess.  1909,  pp.  124,  125.  Stephens  i\  Court 
of  County  Comm'rs  (Ala.),  61  So.  917. 


II.    ESTABLISHMENT,     ORGANIZA- 

TION,  AlND  PROCEDURE 

IN  GENERAL. 

(A)     CREATION     AND     CONSTITU- 
TION AND  OOURT  OFFICERS. 

§  35.  Creation  and  Abolition  in  General 

See  post,  'Towers  of  Legislature,"  §  26. 

The  statute  creating  the  city  court  of 
Selma,  approved  December  9,  1864,  was 
a  valid  act  of  legislation,  by  a  legal  legis- 
lature of  Alabama.  Waddill  v.  John,  57 
Ala.  93. 

Loc.  Acts  1911,  p.  274,  establishing  an 
inferior  civil  court  in  lieu  of  justices  of 
the  peace  for  the  city  of  Mobile,  does  not 
create  two  inferior  courts  in^lieu  of  the 
justices'  courts  of  the  city,  and  the  fact 
that  other  courts  have  been  created  for 
Mobile  county  and  invested  with  jurisdic- 
tion of  justices*  courts  does  not  render 
the  act  violative  of  Const.  1901,  §  168,  au- 
thorizing the  creation  of  an  inferior  court 
in  lieu  of  justices*  courts,  though  it  be 
assumed  that  the  constitution  prohibits 
the  establishment  of  two  courts  of  in- 
ferior jurisdiction.  Clarke  v.  Carter,  174 
Ala.  266,  56  So.  974. 

The  act  creating  the  Geneva  county 
court  is  valid,  and  not  repugnant  to  the 
constitution.  Holman  v.  State,  39  So. 
646,  144  Ala.  95;  Ex  parte  Black,  144  Ala. 
1,  40  So.  133. 

An  inferior  court,  established  by  leg- 
islative enactment,  may  be  legally  abol- 
ished by  the  repeal  of  the  law  creating  it. 
Perkins  v.  Corbin,  45  Ala.  103.  See  ante, 
"Powers  of  Legislature,**  §  26. 

§  86.  Powers  of  Legislature. 

A  city  court,  authorized  but  not  created 
by  the  constitution,  can  be  established  or 
abolished  at  the  legislature's  will.  State 
V.  Gunter,  170  Ala.  165,  54  So.  283. 

An  "inferior  court,"  which  the  general 
assembly  is  authorized  to  establish,  is  a 
court  whose  judgments  or  decrees  can  be 
reviewed  by  an  appellate  tribunal,  whether 
that  tribunal  be  the  circuit  or  the  su- 
preme court,  and  not  necessarily  a  court 
whose  jurisdiction  is  "inferior  or  limited," 
within  the  meaning  of  that  term  at  com- 
mon law.  Ex  parte  Roundtree,  51  Ala. 
42;  Nugent  v.  State,  18  Ala.  521. 

An   "inferior   court,"   such   as   the   con- 
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stitution  authorizes  the  legislature  to 
establish  (Art.  VI,  §  1),  having  been  con- 
strued by  the  supreme  court,  twenty- 
seven  years  ago,  in  the  case  of  Nugent  v. 
State,  18  Ala.  521,  to  mean  a  court  whose 
judgments  or  decrees  are  revisable  by  a 
higher  tribunal  on  error  or  appeal;  and 
that  construction  having  been  recognized 
and  acted  on  ever  since,  not  only  by  the 
supreme  court,  but  by  the  general  as- 
sembly, and  by  constitutional  conventions; 
the  court  of  quarter  sessions  of  Perry 
county,  as  established  by  the  act  approved 
February  23,  1876  (Sess.  Acts  1875-6,  p. 
371),  although  its  jurisdiction  is  made 
coextensive  with  that  of  the  circuit  court, 
is  an  "inferior  court"  within  the  mean- 
ing of  that  constitutional  provision.  San- 
ders V.  State,  55  Ala.  42. 

The  judgments  of  the  city  court  at 
Mobile  being  subject  to  the  revision  of 
the  supreme  court  in  the  same  manner 
that  those  of  the  circuit  courts  are,  the 
act  creating  it  does  not  violate  Const., 
art.  5,  providing  that  the  judicial  power 
of  the  state  shall  be  vested  in  the  supreme 
court  and  circuit  courts  and  "such  in- 
ferior courts  of  law  *  *  *  as  the  general 
assembly  may  establish."  Nugent  v.  State, 
18  Ala.  521. 

A  statute  creating  county  courts  with 
common-law  jurisdiction,  and  making  the 
judges  of  probate  ex  officio  judges  of 
such  courts,  is  not  violative  of  Const.,  art. 
6,  §  11,  requiring  judges  of  the  inferior 
courts  to  be  elected  by  the  people. 
Balkum  v.  State,  40  Ala.  671. 

Const.  1901,  §  168,  authorizing  the 
establishment  of  an  inferior  court  in  lieu 
of  justices*  courts,  does  not  prevent  the 
legislature  from  establishing  two  courts 
of  inferior  jurisdiction  in  lieu  of  justices' 
courts,  and  Loc.  Acts  1911,  p.  274,  estab- 
lishing an  inferior  civil  court  in  lieu  of 
justices  of  the  peace  within  the  city  of 
Mobile,  is  not  invalid  merely  because 
other  courts  have  been  created  for  Mobile 
county,  and  invested  with  the  jurisdiction 
of  justices*  courts.  Clarke  v.  Carter,  174 
Ala.  266,  56  So.  974. 

Const.,  §  143,  giving  the  circuit  court 
original  jurisdiction  in  criminal  cases,  does 
not  confer  exclusive  jurisdiction;  but  the 
legislature  may,  under  §  139,  authorizing 
the   establishment   of  inferior   courts,   es- 


tablish courts  of  concurrent  jurisdiction 
with  the  circuit  court  in  designated  ter- 
ritorial limits  to  try  criminal  cases. 
Murphy  v.  State,  4  Ala.  App.  14,  58  So. 
671. 

Under  Const.  1901,  §§  143,  144  provid- 
ing that  the  circuit  court  shall  have  ju- 
risdiction in  all  criminal  and  civil  matters 
"not  otherwise  excepted"  in  the  con- 
stitution, and  providing  that  a  circuit 
court  or  a  court  having  the  jurisdiction 
of  the  circuit  court  shall  be  held  in  each 
county,  and  bill  of  rights,  §  8,  authoriz- 
ing the  legislature  to  provide  for  prosecu- 
tions in  cases  of  misdemeanor  before 
justices  of  the  peace  and  inferior  courts 
that  may  be  established,  Loc.  Acts  1907, 
p.  329,  creating  an  inferior  court  and  con- 
ferring on  it  original  and  exclusive  juris- 
diction of  all  misdemeanors  committed 
in  the  county,  is  not  invalid.  Ex  parte 
O'Neal,  45  So.  712,  154  Ala.  237. 

Acts  1896-97,  p.  802,  creating  the  county 
court  of  Cleburne  county,  are  not  un- 
constitutional for  conferring  on  the  county 
court  the  same  jurisdiction  and  powers 
as  the  circuit  court.  State  v.  Fuller,  41 
So.  990,  147  Ala.  164. 

The  county  court  is  a  creation  of 
statutory  law,  and  it  is  competent  for 
the  general  assembly  to  abolish  it.  Larkin 
v.  Simmons,  46  So.  451,  155  Ala,  273. 

Const.  1901,  §  171,  provides  that  the  leg- 
islature may  abolish  any  court  except  the 
supreme  court  and  the  probate  courts, 
whenever  its  jurisdiction  and  functions 
have  been  conferred  upon  some  other 
court.  Section  139  provides  that  the  judi- 
cial power  of  the  state  shall  be  vested  in 
the  Senate  sitting  as  a  court  of  impeach- 
ment, supreme  court,  circuit  courts,  courts 
of  probate,  and  such  courts  of  law  and 
equity  inferior  to  the  supreme  court  as  the 
legislature  may  establish.  Section  144  pro- 
vides for  the  holding  of  a  circuit  court  or 
a  court  having  the  jurisdiction  of  the  cir- 
cuit court  in  each  county  in  the  state  at 
least  twice  a  year.  Section  146  provides 
for  the  holding  of  a  chancery  court  era 
court  having  the  jurisdiction  thereof  in 
each  county  in  the  state  at  least  twice 
yearly.  'Section  147  provides  that  any 
county  with  a  population  of  20,000  or  more 
and  taxable  property  to  a  certain  amount 
need    not   be   included    in   any   circuit    or 
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chancery  division.  Section  148  provides 
that  the  legislature  may  confer  upon  the 
circuit  court  or  the  chancery  court  the 
jurisdiction  of  both.  Held,  that  the  in- 
hibition that  the  legislature  may  not  de- 
prive a  court  of  jurisdiction  without  at 
the  same  time  lodging  it  in  some  other 
tribunal  was  directed  to  the  courts  created 
by  the  constitution  alone,  and  would  not 
prevent  it  from  abolishing  a  court  which 
it  had  itself  created,  so  that  the  act  of 
the  legislature  approved  February  28, 
1911  (Loc.  Acts  1911,  p.  30),  which  pur- 
ports to  repeal  an  act  entitled,  "An  act 
to  establish  the  county  court  of  Coffee 
county,"  etc.,  without  conferring  hs  func- 
tions and  jurisdiction  on  some  other  court, 
is  not  invalid  under  the  provisions  of  § 
171.  Lee  V.  Elba  Drug  Co.,  3  Ala.  App. 
570,  58  So.  58.  See,  also,  Perkins  v.  Cor- 
bin,  45  Ala.  103. 

§  37.  Judicial  Departments,  Circuits,  and 
Districts. 

The  judicial  circuits  were  not  created 
by  the  constitution,  but  are  the  creatures 
of  the  legislature.  State  v.  Porter,  1  Ala. 
688. 

§  38.  Organization  and  Incidents  of  Ex- 
istence. 

It  is  not  essential  to  the  regularity  of 
the  organization  of  the  circuit  court  by 
the  supernumerary  judge  that  the  minute 
entry  showing  it  should  give  any  reason 
why  the  circuit  judge  was  not  present  to 
organize  it.  Peel  v.  State,  39  So.  251,  144 
Ala.  125. 

Where  a  court  was  organized  by  the 
supernumerary  judge,  who  was  directed 
by  the  governor  to  hold  the  first  week 
of  the  term,  it  will  be  presumed  that  the 
circuit  judge  had  notified  the  governor 
that  he  could  not  attend  the  term  during 
the  first  week,  in  which  case  the  gover- 
nor was  authorized  by  Act  Feb,  20,  1899 
(Acts  1898-99,  p.  237),  §  3,  to  give  the 
direction  that  he  gave  to  the  super- 
numerary judge.  Peel  v.  State,  39  So.  251, 
144    Ala.    125. 

§  38.  Divisions  and  Parts  of  Courts. 

Acts  1890-91,  p.  592,  establishing  an  ad- 
ditional circuit  court  in  the  county  of 
Blount,  does  not  create  a  new  court,  but 
merely  divides  the  territorial  jurisdiction 
of  the  court  already  established  into  two 


divisions   and   is   constitutional.     Lowery 
V,  State,  103  Ala.  50,  15  So.  641. 

§  30.  Transfer  or  Change  of  Jurisdiction. 

The  provision  in  Loc.  Acts  1911,  p.  102, 
§  10,  creating  the  Monroe  county  law  and 
equity  court,  with  concurrent  jurisdiction 
with  the  circuit  court  to  try  criminal 
cases,  for  the  transfer  of  cases  from  the 
circuit  court  to  the  county  law  and  equity 
court  and  the  retransfer  of  cases  not  dis- 
posed of  to  the  circuit  court,  is  a  valid 
exercise  of  the  power  to  regulate  courts 
to  secure  a  speedy  trial,  and  does  not  au- 
thorize a  change  of  venue,  which  can  not 
be  effected  without  the  consent  of  accused. 
Murphy  v.  State,  4  Ala.  App.  14,  58  So. 
671. 

Under  Act  Fed.  11,  1850  (Pamph.  Acts, 
p.  34),  abolishing  county  courts,  the  cir- 
cuit courts  have  jurisdiction  of  a  motion 
against  a  sheriff  failing  to  pay  over  money 
collected  on  an  execution  issued  from 
the  county  court  before  its  abolition. 
Kavanaugh  v.  State  Bank,  21  Ala.  564. 

Pamph.  Acts  1841,  pp.  5,  6,  give  the 
county  court  power  to  grant  writs  ad 
quod  damnum.  Act  February  11,  1850, 
establishes  probate  courts  in  lieu  of 
county  courts,  which  are  abolished,  and 
provides  that  the  probate  courts  shall 
perform  the  duties  theretofore  required  or 
authorized  to  be  performed  by  the  judge 
of  the  county  court.  Held,  that  the  judge 
of  probate  has  jurisdiction  to  grant  writs 
of  ad  quod  damnum.  Stein  v.  Burden,  19 
Ala.  715. 

§  31.  Ministerial  Officers  in  General. 

A  clause  of  reference,  in  a  statute 
creating  a  court,  and  prescribing  the 
jurisdiction  and  powers  of  its  officers,  con- 
fers upon  its  ministerial  officers  only  the 
general  powers  of  the  other  officers  re- 
ferred to,  and  does  not  eipbrace  such 
powers  as  are  special  and  quasi  judicial; 
such,  for  instance,  as  the  power  to  issue 
original  attachments.  Matthews,  etc.,  Co. 
V,  Sands  &  Co..  29  Ala.  136.  See  the  title 
ATTACHMENT. 

Code  1876,  §  4461,  providing  that  fees 
of  the  officers  of  courts  must  be  paid 
"whenever  there  shall  be  a  surplus  of  the 
fund  arising  from  fines  and  forfeitures  in 
the  county  treasury  of  any  county,  over 
and  above  the  sum  required  to  pay  the 
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registered  claims  of  state  witnesses,"  was 
not  repealed  by  Sess.  Acts  1880-81,  p. 
280,  making  the  latter  claims  a  charge 
on  such  fund,  and  receivable  in  payment 
of  any  debt  due  the  county,  "the  same 
as  state  witnesses*  certificates  are  now 
received."     Herr  v.  Seymour,  76  Ala.  270. 

§  33.  Interpreters. 

Where  a  witness  for  the  state  can  not 
speak  English  well  enough  to  be  under- 
stood by  all  of  the  jurors,  the  court  may 
employ  a  sworn  interpreter.  Horn  v. 
State,  98  Ala.  23,  13  So.  329. 

One  who  can  speak  English  and  the  lan- 
guage of  witness  is  competent  as  an  in- 
terpreter, though  he  can  not  read  English. 
Central  of  Georgia  Ry.  Co.  v.  Joseph,  125 
Ala.  313,  28  So.  35. 

§  33.  Criers,  Bailiffs,  and  Attendants. 

An  order  by  the  presiding  judge  of  the 
circuit  court  "that  hereafter  no  more  than 
two  bailiffs,  with  the  sheriff,  are  necessary 
to  be  employed  to  attend  upon  the  ses- 
sions of  this  court,  and  that  the  commis- 
sioners* court  of  said  county  be  handed  a 
copy  of  this  order  for  their  information," 
is  extrajudicial,  and  an  improper  interfer- 
ence with  the  sheriff's  discretion.  Ex 
parte  Strobach,  49  Ala.  443. 

§  34.  Unauthorized  or  Illegal  Courts  or 
Tribunals. 

The  state  courts  of  Alabama  during  the 
Civil  War  were  legal  courts,  and  their 
judgments  valid.  Parks  v.  Coffey,  52  Ala. 
32;  Hill  V.  Huckabee,  52  Ala.  155;  Mc- 
Queen V.  McQueen,  55  Ala.  433. 

The  decisions  holding  that  the  acts  and 
judgments  of  the  courts  established  in 
Alabama  by  the  Confederate  Government 
during  the  war,  were  of  no  more  force 
than  the  acts  and  judgments  of  foreign 
courts.  Martin  v.  Hewitt,  44  Ala.  418; 
Griffin  V.  Ryland,  45  Ala.  688;  Mosely  v, 
Tuthill,  45  Ala.  621;  Bibb  r.  Avery,  45 
Ala.  691;  Troy  v.  Ellerbe,  48  Ala.  624, 
have  been  overruled.  Hill  v.  Huckabee, 
52  Ala.  155. 

The  city  court  of  Selma,  established  by 
an  act  of  the  general  assembly  of  the  in- 
surgent government  of  Alabama,  during 
the  war  of  1861-65,  was  not  established  by 
any  lawful  legislature.  And  as  the  act 
establishing  it  has  never  been  ratified  by 
the  lawful  government,  but  has  been  re- 


pudiated (Pamph.  Acts,  1869-70,  p.  6,  No. 
6;  Id.,  p.  170,  No.  165),  it  can  not  be 
deemed  ever  to  have  been  a  lawful  court, 
and  its  judges  can  not  maintain  a  claim 
for  salaries.  Perkins  v,  Corbin,  45  Ala. 
103.  But  see  Hill  v.  Huckabee,  52  Ala.  32. 

(B)  TERMS,  VACATIONS,  PLACE 
AND  TIME  OF  HOLDING  COURT, 
COURTHOUSES,  AND        AC- 

COMMODATIONS. 

§  35.  Terms  in  General  and  Regular  or 
Stated  Terms. 

Statute  Relating  to  Terms  Held  Con- 
stitutionaU-Code,  §  2661,  relating  to 
terms  of  court  for  return  of  process,  ap- 
pearance, and  trial,  is  constitutional.  Curry 
r.  Reynolds.  44  Ala.  349. 

Act  Not  Fixing  Term  to  Begin  Prior 
to  Its  Passage.— Act  March  6,  1903  (Acts 
1903,  p.  88),  fixing  the  terms  of  the  cir- 
cuit court  for  W.  county,  the  first  begin- 
ning on  the  first  Monday  in  January, 
which  may  continue  until  the  30th  day  of 
June,  except  the  two  weeks  beginning  the 
third  Monday  in  F'ebruary,  and  the  second 
to  be  held  on  the  first  Monday  in  Septem- 
ber, which  may  continue  until  the  31st  day 
of  December,  did  not  fix  a  term  of  court 
to  begin  on  the  first  Monday  of  January 
1903,  prior,  to  the  passage  of  the  act,  so 
that  a  term  of  court  which  was  convened 
on  March  16,  1903,  was  illegal.  Walker  t/. 
State,  35  So.  1011,  139  Ala.  56. 

Term  Held  to  Be  Audiorized  by  Stat- 
ute.— The  act  fixing  the  time  when  the 
courts  composing  the  ninth  judicial  cir- 
cuit should  be  held  declares,  "in  the  county 
of  Cherokee  on  the  second  Monday  in 
January  and  July,"  and,  after  fixing  the 
time  for  each  county,  provides  "that  this 
act  shall  not  take  eflFect  until  after  the 
spring  terms  of  said  courts  are  held  for 
the  year  1891.  Approved  February  14, 
1891."  Held,  that  the  term  of  the  circuit 
court  in  Cherokee  county  which  began 
the  second  Monday  in  July,  1891,  was  au- 
thorized by  the  act  of  February  14th,  as 
the  spring  term  of  the  court  had  expired 
in  April  following  the  adoption  of  such 
act.  Johnston  v.  State,  94  Ala.  35,  10  So. 
667. 

By  the  statute  of  February,  1843,  it  was 
provided  that  the  county  court  of  Tuska- 
loosa  county  should  be  held  on  the  second 
Monday  of  July  then  next,  as  theretofore, 
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but  that  afterwards  it  should  be  held  on 
the  second  Monday  of  May  and  Decem- 
ber in  each  year.  Held,  that  the  statute 
authorized  a  term  of  the  court  to  be  held 
on  the  second  Monday  of  December,  1843. 
Ex  parte  State  Bank,  6  Ala.  498. 

Act  Converting  Court  from  One  of 
Three  Terms  Into  One  of  Two. — Act  Dec. 
6,  1900  ^( Acts  1900-01,  p.  122),  providing 
that  the  city  court  of  Montgomery  shall 
hold  three  terms  each  year,  in  February, 
July,  and  October,  was  repealed  by  Act 
Feb.  28,  1907,  providing  that  the  October 
term  of  such  court  should  be  held  on  the 
first  Monday  in  October  ♦and  continue 
until  the  Saturday  before  the  second  Mon- 
day in  July  following,  and  that  the  July 
term  should  begin  on  the  second  Monday 
in  July,  and  continue  until  the  Saturday 
before  the  first  Monday  in  October  follow- 
ing, since  the  latter  act  converted  the 
court  from  one  of  three  terms  into  one  of 
two.  Montgomery  Traction  Co.  v,  Knabe, 
48  So.  501,  158  Ala.  458. 

Jurisdiction  of  Court  Must  Be  Exer- 
cised within  Time  Prescribed.— When 
a  time  is  prescribed  by  law  within  which 
a  court  shall  be  held,  it  is  essential  to  the 
validity  of  the  proceedings  of  the  court 
that  its  jurisdiction  should  be  exercised 
within  the  time  prescribed;  and,  if  it  trans- 
acts business  at  another  and  a  different 
time,  its  acts  done  within  that  time  arc 
absolutely  void.  Garlickv.  Dunn,  42  Ala. 
404. 

Where  accused  was  tried  and  convicted 
at  a  term  of  court  not  authorized  by  law, 
the  proceedings  were  void.  Rawlinson  v. 
State,  45  So.  891^  154  Ala.  64;  Gordy  v. 
State,  45  So.  901,  154  Ala.  52. 

Although  a  circuit  court,  by  misunder- 
standing, was  held  the  week  before  the 
time  appointed  by  law  for  holding  the 
same,  and  the  first  week  of  the  term  proper 
was  regarded  as  the  second,  this  will  not 
affect  the  validity  of  a  judgment  rendered 
on  the  second  day  of  the  second  week. 
Garlick  v.  Dunn,  42  Ala.  404. 

Requirement  as  to  Time  Intervening 
Between  Return  and  Judgment  Terms.— 
A  statutory  provision  that  in  a  court, 
whose  terms  are  held  oftener  than  twice 
a  year,  a  space  of  at  least  twelve  months 
must  intervene  between  the  return  and 
judgment  terms,  held  to  have  been  com- 
plied with  in  a  case  where  the  summons 
3  Ala  Dig— 47 


was  returned  to  a  term  commencing  Feb- 
ruary 11,  1867,  and  the  judgment  was  ren- 
dened  at  a  term  commencing  February  10, 
1868.  Manning  v,  Kohn,  44  Ala.  343. 

Plaintiff  Excused  for  Failure  to  Bring 
Suit  at  Unauthorized  Term.— An  ordi- 
nance of  the  state  convention  having  re- 
vived the  acts  passed  by  the  legislature 
subsequent  to  January  11,  1861,  which  had 
been  suspended  by  order  of  the  provi- 
sional governor,  and  a  circuit  court  hav- 
ing been  held,  without  knowledge  of  the 
adoption  of  the  ordinance  and  a  conse- 
quent change  in  the  law  regulating  the 
time  of  holding  court,  at  a  time  not  au- 
thorized by  law,  held,  that  a  plaintiff,  no- 
tified to  bring  suit  at  the  first  term  to 
which  suit  could  be  brought,  was  excused 
for  failure  to  bring  it  at  such  unauthor- 
ized term.  Simpson  v.  McDaniel,  42  Ala. 
458. 

§  36.  Special  or  Extraordinary  Terms. 

§  86  (1)  Power  to  Hold  or  Appoint  in 
General 
Circuit     Courts.— Under  Code    1896,    § 

914,  giving  the  judge  of  a  circuit  court  au- 
thority to  convene  a  special  term  when  he 
deemed  it  necessary,  and  §  915,  re- 
quiring notice  of  the  term,  the  judge  has 
no  authority  to  order  a  special  term  with* 
out  the  required  notice.  McMillan  v.  City 
of  Gadsden  (Ala.),  39  So.  569. 

But  no  notice  or  publication  of  the  or- 
der or  time  of  holding  a  special  term  is 
required  under  Code  1907,  §  3294  et  seq. 
as  was  the  case  under  Code  1896,  §§  914, 

915.  Mason  v.  State,  53  So.  153,  168 
Ala.  48. 

Probate  Courts.— Under  Code  1907,  § 
5429,  the  probate  judge  may  call  special 
terms  of  the  probate  court  whenever,  in 
his  discretion,  he  deems  it  necessary,  with- 
out notice  or  any  particular  form.  In  re 
Griffin  (Ala.),  59  So.  303. 

City  Court  of  Mobile.— Under  Pamph. 
Acts  1845-46,  p.  29,  §  53,  authorizing  the 
city  court  of  Mobile  to  hold  certain  stated 
terms,  and  by  special  adjournment  such 
other  terms  as  may  be  necessary  for  the 
dispatch  of  business,  as  many  additional 
terms  as  the  court  deems  necessary  for 
the  transaction  of  its  business  may  be 
held,  if  the  order  therefor  be  made  in 
term  time.    Wilson  v.  State,  52  Ala.  299. 

The  city  court  of  Mobile  has  jurisdic- 
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tion  "to  deliver  the  jail  of  all  persons 
charged  with  crimes  and  offenses"  (Acts 
1857-58,  p.  56,  §  3),  and,  at  the  discretion 
of  the  judge,  may  hold  special  terms  for 
that  purpose.  Levy  v.  State,  48  Ala.  171; 
Taylor  v.  State,  48  Ala.  180. 

The  court  of  commissioners  of  roads 
and  revenue,  has  no  power  to  hold  special 
terms,  except  in  cases  expressly  author- 
ized by  law;  and  all  orders  made  at  such 
unauthorized  terms  are  coram  non  judice, 
and  void.  Wightman  v,  Karsner,  20  Ala. 
446. 

Special  Court  for  Trial  of  Proceeding 
against  Collector  of  County  Taxes. — ^Act 
1839,  which  requires  the  judge  of  the 
county  court  to  hold  a  special  court  for 
the  trial  of  a  proceeding  against  the  col- 
lector of  the  county  taxes,  who  has  failed 
to  collect  and  pay  over  the  same  to  the 
county  treasurer  within  the  time  pre- 
scribed by  law,  in  requiring  the  court  to 
be  holden  within  20  days  after  the  de- 
fault, is  directory  merely.  It  is  competent 
to  hold  it  at  a  more  distant  day,  and  even 
a  second  term,  to  try  again  a  cause  in 
which  the  first  judgment  was  reversed  and 
remanded.  Stickney  v.  Huggins,  10  Ala. 
106. 

§  36  (2)  Validity. 

Code  1896,  §  915,  requires  thirty  days' 
notice  of  the  calling  of  a  special  term  of 
the  circuit  court  by  advertisement  in  a 
newspaper;  §  11  provides  that  in  comput- 
ing time  the  first  day  shall  be  excluded 
and  the  last  day  included;  and  §  3043  de- 
clares that,  when  time  is  specified  in  days, 
4  weeks'  notice  is  equal  to  thirty  days. 
Held,  that  where  a  notice  of  a  special 
term  was  published  in  a  newspaper  is- 
sued on  January  4,  1908,  calling  the  court 
to  meet  on  February  3d  following,  and 
said  issue,  dated  on  January  3d,  was  in 
fact  distributed  on  January  4th,  and  the 
notice  was  kept  up  in  consecutive  issues 
of  the  paper  on  the  3d,  10th,  17th,  24th, 
and  31st  days  of  January,  1908,  the  notice 
was  sufficient.  Richter  v.  State,  47  So. 
163,    156   Ala.    127. 

An  error  in  the  organization  of  a  spe- 
cial term  of  the  circuit  court,  in  inserting 
January  in  the  place  of  February,  when 
taken  in  connection  with  the  date  of  the 
order  calling  the  court  and  the  date  given 
in  making  the  order  for  summoning  the 
venire,   was    self-correcting,     and     could 


therefore  be  corrected  nunc  pro  tunc. 
Ritcher  v.  State,  126  Ala.  127,  47  So. 
163. 

The  organization  of  a  special  term  of 
court  at  a  time  covered  by  the  regular 
term  does  not  necessarily  render  the  spe- 
cial term  invalid,  in  view  of  Code  1907, 
§  3249,  authorizing  them  at  any  time. 
Young  V.  State,  170  Ala.  71,  54  So.  166. 

§  36  (3)  Orders  Appointing  Special  Term. 
The  order  for  a  special  term,  made  by 
the  judge  in  vacation,  need  not  be  entered 
upon  the  minutes  until  the  court  con- 
venes; and  a  recital  on  its  records  that 
the  special  term  was  held  at  the  place  ap- 
pointed by  law,  pursuant  to  an  order 
made  by  the  presiding  judge  after  notice 
given  as  required  by  law  by  advertise- 
ment, in  a  named  paper  published  in  the 
county,  for  more  than  thirty  days,  suffi- 
ciently shows  that  the  special  term  was 
called  according  to  law.  Grant  v.  State, 
62  Ala.  233. 

Order  Need  Not  Recite  That  Special 
Term  Is  Necessary. — It  is  not  necessary 
that  an  order  for  holding  a  special  term 
of  court  should  recite  that  the  special 
term  is  necessary  in  the  opinion  of  the 
presiding  judge;  his  order  for  the  special 
term  is,  in  itself,  an  affirmation  that  the 
special  term  is  necessary.  Grant  v.  State, 
62  Ala.  233. 

Published  Order  Held  Legal  and  Suffi- 
dent— Under  Code  1886,  §§  752,  753,  pro- 
viding that  a  special  term  may  be  held 
whenever,  in  the  opinion  of  the  circuit 
judge,  it  is  necessary,  and  a  thirty-days 
notice  thereof  shall  be  given,  and  of  the 
order  in  which  the  business  will  be  trans- 
acted, by  advertisement,  a  published  or- 
der calling  a  special  term  to  commence 
on  a  fixed  date  for  the  trial  of  certain  per- 
sons named  was  legal  and  sufficient 
Knight  V.  State,  22  So.  902,  116  Ala. 
486. 

Order  Properly  Entered  on  Minutes  of 
Special  Term. — An  order  for  a  special 
term  of  the  circuit  court,  authorized  by 
Code,  §  752,  to  be  made  by  the  judge  of 
the  circuit,  is  not  an  act  of  the  court  but 
of  the  judge,  and,  when  made  during  an- 
other term,  need  not  be  entered  on  the 
minutes,  but  is  properly  entered  on  the 
minutes  of  the  special  term.  Daughdrill 
V.  State,  21  So.  378,  113  Ala.  7. 
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§  36  (4)  Jurisdiction  and  Power  at  Special 
Term. 

Jurisdiction  and  Authority  as  Full  as  at 
a  Regular  Term. — ^The  jurisdiction  and 
authority  of  the  circuit  court  at  a  special 
term,  convened  in  pursuance  of  Code 
1876,  §§  652,  653,  are  as  full  as  at  a  regu- 
lar term.     Bales  v.  State.  63  Ala.  30. 

Power  to  Organize  Grand  Jury. — The 
circuit  court  has  same  power  to  organize 
a  grand  jury  at  a  special  term  as  at  a 
regular  term.     Floyd  v.  State,  55  Ala.  61. 

The  city  court  of  Mobile  has  the  power 
to  organize  a  grand  jury  at  a  special  term 
held  under  Act  Feb.  5,  1858.  Harrington 
v.  State,  36  Ala.  236. 

Power  to  Exercise  Full  Criminal  Juris- 
diction.— Under  Pamph.  Acts,  1845-46,  p. 
29,  establishing  the  city  court  of  Mobile, 
and  providing  that  in  addition  to  the 
terms  fixed  by  the  act  it  may,  by  special 
adjournment,  hold  such  other  terms  as 
may  be  necessary  for  the  dispatch  of 
business,  the  court  has  power  to  exercise 
its  full  criminal  jurisdiction  at  a  special 
term  held  under  an  order  made  in  term 
time.     Wilson  v.  State,  52  Ala.  299. 

Power  to  Make  Orders. — ^Under  pro- 
visions of  statute  authorizing  judges  of 
probate  to  make,  at  special  terms,  all 
necessary  orders  which  are  "grantable  as 
a  matter  of  course,"  all  orders  which  are 
authorized  to  be  made  without  notice  are 
to  be  deemed  grantable  as  matters  of 
course.  Arrington  v.  Roach,  42  Ala.  155; 
Roach  V.  Gunter,  42  Ala,  239. 
§  37.    Duration  of  Terms. 

A  general  order  of  continuance  of  all 
causes  not  otherwise  disposed  of,  if  made 
at  the  suggestion  or  with  the  consent  of 
the  parties,  or  their  counsel,  would  operate 
as  a  continuance  entered  in  each  case  by 
consent,  and  would  be  a  completion  of 
the  business  of  the  court,  justifying  its 
adjournment.  Ex  parte  Croom,  19  Ala. 
561. 

The  word  "until,"  in  Acts  1900-01,  p. 
1291,  declaring  that  one  of  the  terms  of 
the  city  court  of  Gadsden  shall  continue 
"until"  the  third  Saturday  in  December, 
is  exclusive  of  that  day.  Johnson  v.  State, 
37  So.  421,  141  Ala.  7. 
§  38.  Extension  or  Adjournment  of  Terms. 
§  38  (1)  Adjournment  of  Term  in  Gen- 
eraL 

The   statute   which   provides   that,   if  a 


judge  of  the  circuit  court  shall  not  appear 
at  a  regular  term  within  the  first  three 
days,  all  cases  therein  shall  be  continued, 
and  the  court  adjourned  to  the  next  suc- 
ceeding regular  term,  applies  to  the  chan- 
cery court  subsequently  established  by 
Act  1839,  the  circuit  courts  before  that 
time  exercising  chancery  jurisdiction.  Cul- 
lum  V.  Casey,  1  Ala.  351. 

Acts  1898,  p.  236,  creating  the  office  of 
supernumerary  judge,  provides  that  such 
judge  may  hold  a  regular  term  when  the 
regular  judge  fails  to  attend,  and  gives 
him  the  right  to  exercise  all  the  powers  of 
a  regular  circuit  judge.  Code  1896,  §  917, 
authorizes  the  presiding  judge  during  the 
regular  term  to  adjourn  the  court  for 
certain  purposes  until  some  future  day  to 
be  designated  by  him.  Held,  that  a  su- 
pernumerary judge  holding  a  regular  term 
of  the  circuit  court  may  designate  a  day 
for  holding  an  adjourned  term  of  court 
and  may  preside  at  the  adjourned  term  so 
fixed  by  him.  Whatley  v.  State,  39  So. 
1014.  144  Ala.  68. 

§  38  (2)   Order  for  Adjournment  and  No- 
tice and  Record  Thereof. 

Under  Code  1896,  §  917,  relative  to  ad- 
journed terms  of  the  circuit  court,  pro- 
viding that  in  the  entry  of  such  adjourn- 
ment all  necessary  orders  for  summoning 
jurors  to  serve  at  the  adjourned  term 
may  be  made,  the  fact  that  the  order  of 
adjournment  of  the  court  till  Thursday, 
December  8th,  made  no  provision  for 
jurors  to  serve  for  the  remainder  of  the 
week  commencing  on  said  Thursday,  but 
only  provided  for  jurors  to  be  summoned 
for  the  week  beginning  Monday,  Decem- 
ber 12th,  does  not  affect  the  validity  of 
the  venire  served  on  defendant;  the  court 
on  said  Thursday,  defendant  being  pres- 
ent, having  made  an  order  setting  said 
Monday  as  the  day  for  defendant's  trial, 
so  that,  if  jurors  had  been  ordered  sum- 
moned for  the  first  week  of  the  adjourned 
term,  they  could  have  formed  no  part  of 
the  venire  in  defendant's  case.  Peel  v. 
State,  39  So.  251,  144  Ala.  125. 

§  38  (Z)    Nature  of  Adjourned  Term. 

An  adjourned  term  of  court  is  for  all 
purposes  a  mere  continuation  of  the  regu- 
lar term.  Emrich  v.  Gilbert  Mfg.  Co.,  35 
So.  322,  138  Ala.  316;  Ashford  v.  McKee 
(Ala.),  62  So.  879. 
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An  adjournment  from  August  19th  to 
September  2d  of  the  county  court  of  El- 
more county,  the  regular  term  of  which 
convened  on  the  former  date,  does  not 
render  the  court  held  on  the  latter  date  a 
special  session,  at  which  jury  trials  are 
unwarranted,  but  is  a  mere  adjournment 
from  one  day  of  the  term  to  another,  the 
court  being  authorized  by  Local  Acts 
1898-99,  p.  257,  to  continue  till  the  busi- 
ness is  disposed  of.  Walkley  v.  State,  31 
So.  854,   133  Ala.  183. 

§  38  (4)    Power  of  Court  at  Adjourned 
Temi. 

An  adjourned  term  of  the  circuit  court 
is  to  be  deemed  a  part  of  the  regular  term, 
and  every  step  may  be  taken  thereat  which 
might  have  been  taken  at  the  regular 
term.  Ashford  v.  McKee  (Ala.),  62  So. 
879. 

Under  Code,  §  755,  authorizing  a  circuit 
court  judge,  under  certain  circumstances, 
to  adjourn  a  regular  term  until  such  time 
as  he  can  return  and  attend  to  unfinished 
business,  the  court  at  the  adjourned  term 
has  the  same  power  to  make  amendments 
in  the  record  that  it  bad  before  the  ad- 
journment. Keith  V.  State,  91  Ala.  2,  8 
So.  353,  10  L.  R.  A.  430;  Rion  r.  State,  91 
Ala.  2,  8  So.  353,  10  L.  R.  A.  430. 

§  38  (5)    Duration  of  Adjourned  Term. 

Where  an  order  adjourning  court  pro- 
vides that  it  be  reconvened  on  Monday, 
December  4th,  and  held  for  two  weeks, 
and  nothing  appears  to  the  contrary,  the 
term  will  be  presumed  to  have  ended  on 
Saturday,  December  16th.  Richter  v, 
Koopman,  31  So.  32,  131  Ala.  399. 

§  38  (6)    Extension  of  Term. 

The  power  of  the  probate  judge  to 
keep  a  term  open  can  not,  in  the  nature 
of  things,  extend  beyond  the  next  regular 
term,  since,  otherwise,  two  terms  of  the 
same  court  would  be  held  at  the  same 
time.     Blake  v.  Harlan,  75  Ala.  205. 

§  39.  Simultanebus  Terms  of  Same  Court. 
Under  Code,  1896.  §§  928,  930,  authoriz- 
ing the  holding  of  regular  terms  of  court 
by  the  supernumerary  judge  and  by  spe- 
cial judges  appointed  by  the  governor,  the 
regular  circuit  judge  may  hold  special 
terms  during  the  session  of  a  regular  term 
of  the  court.  Williams  v.  State,  41  So. 
992,  147  Ala.  10.  ' 


§   40.    Continuance   of   Proceeding   after 
Term. 

Where  the  term  of  a  circuit  court  is 
limited  to  six  days,  and  the  court  is  au- 
thorized to  continue  in  session  beyond  six 
days  "until  the  business  before  it  shall  be 
disposed  of,"  a  judgment  by  default  for 
want  of  a  plea,  taken  at  the  return  of  the 
writ,  will  be  held  regular  where  the  rec- 
ord does  not  show  when  the  judgment  was 
rendered  or  when  court  adjourned.  Nap- 
per  V.  Noland,  9  Port.  218. 

§   41.    Designation    or     Assignment     of 
Judges. 

A  special  term  ordered  by  a  judge  of 
the  circuit  may  be  held  by  a  judge  of  an- 
other circuit.  Const.,  act.  6.  §  6.  Grant 
V.  State,  62  Ala.  233. 

§  48.   Place  for  Holding  Sessions. 

Act  Aug.  18,  1909  (Acts  Sp.  Scss.  1909, 
pp.  14-17),  providing,  without  sanction  of 
the  ballot,  for  the  holding  each  year  of 
two  terms  of  the  circuit  court  of  a  certain 
county  at  a  certain  place,  other  than  the 
county  seat,  is  not  unconstitutional;  the 
terips  "courthouse,"  "county  site,"  and 
"county  seat,"  in  Const.  1901,  §  41,  pro- 
viding that  no  courthouse  or  county  site 
shall  be  removed,  except  by  vote  of  the 
electors  of  the  county;  and  §  104  pro- 
hibiting the  changing  of  a  county  seat  by 
special  or  local  law,  not  embracing  the 
seat  of  justice  for  the  county;  circuit 
courts  of  several  counties  being,  at  the 
adoption  of  the  constitution,  held  in 
places  other  than  county  sites,  under  au- 
thority of  statute,  and  it  not  being  reason- 
ably conceivable  that  such  status  was  in- 
tended to  be  disturbed,  or  its  extension 
inhibited,  by  implication  or  equivocal  in- 
ference; and  the  only  express  provision  as 
to  place  of  holding  circuit  courts  being  in 
§  144,  providing  that  a  circuit  court  shall 
be  held  "in  each  county"  in  the  state  at 
least  twice  a  year,  while  §  141  provides 
that  the  supreme  court  shall  be  held  at 
the  seat  of  government.  Merchants*  Nat. 
Bank  of  La  Fayette,  Ind.,  r.  McNaron, 
172  Ala.  469,  55  So.  242;  Graydon  v,  Bn- 
ford,  1  Ala.  App.  668,  56  So.  77. 

Under  Code,  §  898,  providing  that  the 
circuit  court  shall  be  held  at  the  court- 
house, there  is  no  error  in  holding  it  in 
the  sheriffs  office  therein.  Scott  v.  State, 
32  So.  623,  133  Ala.  112. 
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Thou^  the  supreme  court  must  be 
held  at  the  seat  of  government,  except 
that  if  it  shall  become  dangerous  it  may- 
adjourn  to  a  different  place  (Const.,  art.  6, 
§  3),  in  proceedings  to  impeach  a  circuit 
judge  in  the  supreme  court  the  judges  of 
such  court  may,  to  subserve  the  conven- 
ience of  witnesses,  and  in  pursuance  of  an 
agreement  between  the  state  and  respond- 
ent, take  the  evidence  and  hear  the  argu- 
ments of  counsel  at  a  place  other  than 
the  seat  of  government.  State  v.  Tally, 
102  Ala.  25,  15  So.  722. 

A  conviction  before  a  court  held  at  a 
place  not  authorized  by  law  is  void.  Pat- 
ton  V.  State,  49  So.  809,  160  Ala.  111. 

§  43.    Time  for  Sessions. 

After  the  passage  of  Act  March  2,  1907 
(Acts  1907,  p.  255),  creating  the  fifteenth 
judicial  circuit  and  fixing  the  times  for 
holding  the  courts  therein,  an  act  was 
passed  and  approved  March  6,  1907  (Acts 
1907,  p.  367),  fixing  other  times  for  hold- 
ing courts  therein,  which  later  act  was 
subsequently  declared  to  be  unconstitu- 
tional. In  the  meantime,  on  August  9, 
1907,  an  act  to  amend  the  act  of  March  6, 
1907,  was  passed  (Acts  1907,  p.  780).  Held 
that,  in  determining  the  times  for  holding 
the  courts  in  such  circuit,  it  was  not  neces- 
sary to  pass  on  the  validity  of  such 
amendatory  act,  as  the  times  for  holding 
the  courts  were  placed  by  Code  1907, 
§  3245,  on  the  same  dates  as  stated 
therein,  and  that  this  section  was  the  lav/ 
which  must  be  observed,  and  not  Act 
March  2,  1907.  State  v,  Pearson,  49  So. 
236,  160  Ala.  131;  Oliver  v.  Veazey,  168 
Ala.  672,  52  So.  590. 

Act  March  2,  1907  (Gen.  Acts  1907,  p. 
367),  creating  the  fifteenth  judicial  circuit, 
prescribes  the  times  for  holding  the  cir- 
cuit court  in  Chilton  county  in  that  cir- 
cuit; and  the  subsequent  provision  of 
Act  March  6,  1907,  fixing  such  times,  that 
act  being  invalid,  must  be  disregarded. 
Harris  v.  State,  45  So.  216,  155  Ala.  673; 
Louisville  &  N.  R.  Co.  v.  Grant,  45  So. 

226,  153  Ala.  112;  Wilson  v.  State,  45  So. 

227,  155  Ala,  674;  Ex  parte  Smith,  45  So. 

228,  155  Ala.  675. 

Acts  1890,  p.  68,  entitled  "An  act  to 
amend"  Code  1886,  §  750,  so  far  as  apply- 
ing to  the  counties  of  L.,  Fa.,  M.,  and  Fr., 
though  attempting  in  its  body  to  re-enact 
the  section,  as  applied  to  the  entire  state, 


except  as  to  said  four  counties,  and  so 
providing  that  the  courts  of  the  several 
circuits  shall  not  be  opened  before  noon, 
except  that  in  those  counties  they  may  be 
opened  any  time  after  10  o'clock  a.  m., 
only  repeals  said  section  so  far  as  it  ap- 
plies to  said  counties,  and  does  not  revise 
and  extend  the  section,  so  as  to  make  it 
extend  to  counties  previously  removed 
from  its  influence,  and  so  does  not  re- 
peal Acts  1888-89,  p.  64,  authorizing  the 
opening  of  courts  in  the  third  and  fifth 
circuits  at  10  a.  m.  Letcher  v.  State,  48 
So.  805,  159  Ala.  59. 

Act  Nov.  23,  1907  (Loc.  Laws,  Sp.  Sess, 
1907,  p.  32),  amending  Code  1896,  §  909, 
so  far  as  the  same  related  to  the  times  ol 
holding  circuit  court  of  Franklin  county, 
was  not  affected  by  the  adoption  of  the 
Code  of  1907,  and  is  valid.  Northern 
Alabama  Ry.  Co.  v,  Lowery,  3  Ala.  App. 
511,  57  So.  260;  Farmers'  Union  Ware* 
house  Co.  V.  Mcintosh,  1  Ala.  App.  407, 
56  So.  102. 

Under  Code  1907,  §  3245,  authorizing  a 
term  of  circuit  court  in  a  particular  county 
on  the  third  Monday  after  the  third  Mon- 
day in  September,  continuing  two  weeks, 
a  judgment  rendered  October  15,  1909,  is 
not  void,  as  rendered  at  a  time  not  au- 
thorized by  law.  Oliver  v.  Veazey,  52 
So.  590,  168  Ala.  672. 

Under  the  express  provisions  of  Acts 
1900-01,  p.  646,  September  23,  1903,  was  a 
proper  time  for  the  holding  of  the  cir- 
cuit court  of  Walker  county.  Kansas 
City,  M.  &  B.  R.  Co.  v.  Randolph  (Ala.), 
39  So.  920. 

§  44.   Adjournment  of  Sessions. 

A   court   having    regular    terms,     with 
power  to  take  a  recess  from  time  to  tini^ 
during  any  term,  can  not  take  a  recess, 
unless  it  is  organized  at  a  fixed  term.  For-  • 
bus  V.  State,  48  So.  592,  158  Ala.  41. 

Under  Laws  1877,  p.  170,  the  city  court 
of  Mobile  may  adjourn  for  a  week  and 
organize  a  grand  jury,  when  again  in  ses- 
sion, on  the  day  to  which  it  was  adjourned. 
Williams  v.  State,  67  Ala.  183. 

§  45.   Failure  to  Hold  Term  or  Session. 

"At  common  law,  if  the  judge  fails  to 
appear  on  the  date  fixed  by  law  tor  the 
opening  of  the  term,  it  results  in  a  lapse 
of  the  term,  11  Cyc.  736;  21  Hncy.  PI.  & 
Pr.  637;  People  v.  Bradwell,  2  Cow.   (N. 
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Y.)  445:  People  v,  Sanchez,  24  Cal.  17; 
Loesnitz  v,  Seellinger,  127  Ind.  422,  427, 
25  N.  E.  1037,  26  N.  E.  887;  In  re  Terrill, 
52  Kan.  29,  34  Pac.  457,  39  Am.  St.  Rep. 
327."  Forbus  V,  State,  158  Ala.  41,  48  So. 
592,  593. 

Code  1896,  §  982,  providing  that,  when 
any  judge  fails  to  attend,  the  court  stands 
adjourned  from  day  to  day  until  3  o'clock 
in  the  afternoon  of  the  third  day.  when  it 
is  adjourned  to  the  next  term,  if  appli- 
cable to  the  county  court  of  a  county, 
operates,  on  the  failure  of  the  judge 
thereof  to  attend,  to  adjourn  the  court 
for  the  term  on  the  third  day.  Forbus  v. 
State,  158  Ala.  41,  48  So.  592. 

Loc.  Acts  1898-99,  p.  176,  as  amended 
by  Acts  1900-01,  p.  2085,  establishes  a 
court  with  terms,  one  on  the  first  Mon- 
day in  September,  continuing  until  the 
last  Saturday  in  January,  and  provides 
that  grand  juries  shall  be  summoned  on 
the  second  Monday  in  December.  The 
court  organized  on  September  17th, 
though  the  first  Monday  in  September 
came  on  the  3d,  and  the  grand  jury  was 
organized  in  December  following.  Held, 
that  the  delay  in  the  organization  operated 
to  adjourn  the  court  for  the  term,  and  the 
grand  jury  was  an  unauthorized  body,  and 
an  indictment  returned  by  it  was  void. 
Forbus  V.  State,  158  Ala.  41,  48  So.  592. 

The  failure  of  a  circuit  judge  to  attend 
a  regular  or  special  term  of  his  court,  and 
his  consequent  omission  to  enter  on  the 
minutes  an  order  continuing  all  causes 
not  otherwise  disposed  of,  do  not  operate 
a  discontinuance;  but  all  causes,  both  civil 
and  criminal,  stand  continued  by  opera- 
tion of  law.     Ex  parte  Driver,  51  Ala.  41. 

Where  the  chancellor  did  not  appear 
until  after  the  three  da3rs  had  elapsed,  and 
then  held  his  court,  it  was  held  that  a  de- 
cree rendered  by  him  at  such  court  was 
void,  and  that  it  made  no  difference  that 
the  parties  to  the  suit  appeared  therein. 
Cullum  V.   Casey,   1   Ala.  351. 

Evidence  Showing  That  Court  Was 
Never  Convened. — Evidence  in  regard  to 
the  opening  and  adjournment  of  a  term 
of  court,  to  the  effect  that,  on  the  day 
fixed  by  law  for  opening  the  term,  the 
shtriflF  called  court,  and  made  public  an- 
nouncement of  the  opening  of  court;  that 
the  presiding  judge  was  present,  and,  im- 
mediately after  taking  his  seat,  announced 
that  no  term  of  court  would  be  held;  and 


that  no  orders  or  entries  were  lAade  on 
the  records — shows  that  the  eourt  was 
never  convened.  Farr  v.  State,  33  So. 
660,  135  Ala.  71. 

(C)     RULES   OF  COURT   AND   CON- 
DUCT OF  BUSINESS. 

§  46.   Mattes  Subject  to  Regulation. 

Code,  §  2639,  subd.  1,  provides  that 
every  court  has  power  to  preserve  and 
enforce  order  as  near  its  immediate  pres- 
ence as  is  necessary  to  prevent  interrup- 
tion, disturbance,  or  hindrance  of  its  pro- 
ceedings. Held  that,  both  under  the  stat- 
ute and  the  general  principles  of  the  com- 
mon law,  a  court  has  power,  in  order  to 
prevent  a  disturbance  in  the  courtroom,  to 
stop  traffic,  so  far  as  necessary,  on  a  paved 
street  running  by  the  room  in  the  court- 
house long  before  dedicated  to  court  pur- 
poses, and  the  only  one  available  for  that 
purpose.  Ex  parte  City  of  Birmingham, 
33  So.  13,  134  Ala.  609,  59  L.  R.  A.  572. 

§  47.   Validity  of  Rules. 

Loc.  Acts  1900-01,  p.  1298,  §  14,  provid- 
ing for  the  trial  of  misdemeanor  cases  in 
the  Gadsden  city  court,  declares  that  the 
judge  shall  try  both  the  law  and  the  fact, 
except  when  trial  by  jury  is  demanded  by 
the  defendant  in  writing  at  the  first  sound- 
ing of  the  cause  after  arrest.  Held,  that 
the  court,  under  such  section,  properly 
adopted  a  rule  providing  for  the  call  of 
the  criminal  docket  every  Monday  morn- 
ing during  term  time,  and  that  misde- 
meanor cases  shall  be  called  on  the  first 
Monday  after  arrest  at  9  a.  m..  when  de- 
mand for  a  jury  must  be  made.  Stafford 
V.  State,  45  So.  673,  154  Ala.  71. 

Under  Code  1907,  §  3227,  recognizing 
rules  of  the  supreme  court  not  contrary 
to  the  Code,  rules  for  the  practice  of  cir- 
cuit and  inferior  courts  32,  33,  providing 
for  bills  of  exceptions,  are  a  part  of  the 
law  of  the  state  because  there  is  ^K)thing 
in  the  Code  contrary  to  them,  tee  r. 
Paiford,  171  Ala.  124,  54  So.  543. 

(D)  RULES  OF  DECISION,  ADJUDI- 
CATIONS, OPINIONS,  AND  REC- 
ORDS. 

§  48.  Previous  Decisions  as  Controlling 
or  as  Precedents. 

§  49. In  General 

"A  rule  that  has  become  settled  law,  is 
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binding  upon  the  courts,  and  is  to  be  f^- 
lowed.  1  W.  Bl.  R.  181;  1  Eden,  250;  7 
Bing.  279;  3  Ves.  529;  7  lb.  199;  Ram  on 
Judgt.  33,  and  cases  cited."  Martin  v. 
Martin,  25  Ala.  201,  210. 

But  the  authority  of  precedents  must 
yield  to  the  force  of  reason  and  to  the 
paramount  demands  of  justice  and  the 
decencies  of  civilized  society.  Norton  v, 
Randolph   (Ala.),  58  So.  283. 

"The  rule  of  stare  decisis  is  founded  on 
principles  of  conservatism;  not  intended 
to  prevent  progress  in  the  science  of  the 
law,  and  such  modifications  and  adapta- 
tions of  judicial  decisions  as  may  be  re- 
quired by  the  varying  and  advancing  con- 
ditions of  society  and  industries;  but  most 
beneficial,  when  applied  in  the  exercise  of 
a  sound  and  wise  discretion.  The  rule 
does  not  rest  on  a  disaffirmance  of  ju- 
dicial fallibility.  Its  invocation  implies, 
that  former  decisions  may  be  erroneous, 
adherence  to  which,  though  erroneous, 
will  be  productive  of  much  less  evil  than 
a  departure  therefrom.  Neither  does  the 
rule  disregard  the  importance  and  neces- 
sity of  correct  determinations  of  the  law; 
nor  require  its  perpetuated  subversion, 
unless  acquiescence  in  such  subversion  is 
requisite  to  the  maintenance  of  social  or- 
der, public  peace,  and  confidence.  Though 
a  decision  may  involve  private  or  public 
rights,  when  it  can  not  be  truly  said  to 
have  been  acquiesced  in,  or  to  have  be- 
come a  rule  of  property,  it  is  both  the 
right  and  the  duty  of  the  court  to  re- 
examine the  questions,  when  again  prop- 
erly presented.  Pratt  v.  Brown,  3  Wis. 
609."  Bibb  V.  Bibb,  79  Ala.  437.  443.  See 
post,  "Rules  of  Property,"  §  53. 

§  50.  Decisions  of  Same  Court  or 

Co-Ordinate  Court 

Former  decisions  construing  a  statute 
should  not  be  disturbed,  unless  there  are 
cogent  reasons  for  holding  that  the  former 
construction  was  erroneous;  but  the  mag- 
nitude of  the  interests  involved  and  the 
fact  that  the  last  decision  was  by  divided 
court  are  sufficient  reason  for  re-examina- 
tion of  the  question.  Hand  v,  Stapleton, 
39  So.  651,  145  Ala.  118. 

§  51.  Decisions  of  Higher  Court  or 

Court  of  Last  Resort. 

The  court  of  appeals  has  no  authority 

to  overrule  a  decision  of    the  supreme 


court.  Davis  v,  Clausen  (Ala.),  62  So. 
267. 

Where  the  question  of  the  constitution- 
ality of  a  statute  is  duly  certified  to  the 
supreme  court,  the  court  of  appeals  is 
bound  to  follow  its  determination.  Wil- 
liams %\  State  (Ala.),  62  So.  294. 

The  question  of  Acts  Sp.  Sess.  1909,  p. 
64,  §  4,  being  in  violation  of  Const.  1901, 
§  6.  and  Const.  U.*S.  Amend.  14,  §  1,  hav- 
ing been  decided  in  the  negative  in  the 
supreme  court,  is  not  open  in  the  court 
of  appeals,  required  by  statute  to  follow 
the  opinions  of  that  court.  Woodward 
f.  State,  5  Ala.  App.  202,  59  So.  688. 

§  52. Dicta. 

A  decision  by  a  court  that  statutory 
proceedings  for  the  setting  aside  of  a 
homestead  exemption  were  necessary  to 
perfect  the  title  is  not  dictum,  where  the 
question  involved  was  the  sufficiency  of 
the  petition  in  proceedings  to  set  aside 
the  exemption.  Waters  v,  Gadsden-Ala- 
bama,  etc..  Land  Co.  (Ala.),  62  So.  75. 

Expressions  of  opinion  arguendo  in  a 
decided  case  do  not  bind  the  court  under 
the  rule  of  stare  decisis.  Realty  Inv.  Co. 
V,  Mobile  (Ala.),  61   So.  248. 

§  53. Rules  of  Property. 

§  53  (1)    In  General 

When  a  rule  of  property  has  been  set 
tied  by  judicial  decision,  and  may  reason- 
ably be  supposed  to  have  entered  into  the 
business  transactions  of  the  country,  it 
is  the  duty  of  the  courts  to  adhere  to  it, 
and  leave  the  corrective  to  the  legisla- 
ture.    McVay  v,  Ijams,  27  Ala.  238. 

"When  even  a  single  decision,  and  es- 
pecially repeated  decisions,  have  stood 
for  such  length  of  time,  that  the  rule 
thereby  established  may  have  become  a 
rule  entering  into,  and  acted  upon  in  the 
execution  of  contracts  and  the  transac- 
tions of  business,  or  may  have  consti- 
tuted a  rule  of  property,  or  a  muniment 
of  title,  it  is  the  imperative  duty  of  the 
court  to  suffer  it  to  remain  undisturbed. 
The  quieting  of  litigati^on;  the  public) 
peace  and  repose;  respect  for  the  judicial 
administration  of  the  law,  and  confidence 
in  its  reasonable  certainty,  stability,  and 
consistency,  and  all  considerations  of  pub- 
lic policy  call  for  permanently  upholding 
acts  done,  contracts  executed,  rights 
vested,  and  titles  to  property  acquired  on 
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the  faith  of  decisions  of  the  court  of  last 
resort."     Bibb  v,  Bibb,  79  Ala.  437,  444. 

Where  judicial  decisions  may  fairly  be 
presumed  to  have  been  acted  on  as  a  rule 
of  property,  they  should  be  upheld,  not 
only  as  to  points  necessarily  involved  and 
decided,  but  also  as  to  the  principles  de- 
clared to  have  been  established  by  them, 
in  subsequent  cases.  Matheson  v.  Hearin, 
29  Ala.  210. 

The  court  refused  to  examine  a  rule  of 
property  regulating  descent,  etc.,  estab- 
lished by  a  judicial  decision  six  years 
previously,  and  followed  the  old  decision. 
Bennett  v,  Bennett,  34  Ala.  53. 

§  53  (2)    Constitutional  Questions. 

A  solemn  adjudication  by  a  state  court 
of  last  resort,  upon  a  question  of  con- 
stitutional law  supporting  the  action  of 
the  co-ordinate  departments  of  the  gov- 
ernment, and  involving  matters  of  gen- 
eral importance  and  interest  tc  the  entire 
people  of  the  state,  upon  which  credit 
may  have  been  extended  and  contracts 
made,  can  not  be  disturbed  unless  for 
cogent  reasons,  and  upon  the  clearest 
conviction  of  error.  Hart  v,  Floyd,  54 
Ala.  34. 


u^rious  interest  from  paying  more  than 
the  principal  borrowed,  is  valid,  though 
operative  in  favor  of  debtors  whose 
usurious  obligations  were  incurred  prior 
to  the  adoption  of  the  amendment,  will 
be  adhered  to,  under  the  rule  of  stare 
decisis.  Reynolds  v.  Lee  (Ala.),  60  So. 
101. 


§  53  (3)    Construction  and  Operation  of 
Statutes. 

Even  where  cases  are  overruled,  they 
should  control  contracts  entered  into  or 
purchases  made  on  the  strength  of  them, 
but  in  an  action  to  redeem  by  the  mort- 
gagor's assignee,  under  Code  1907,  §  5746, 
giving  such  right  which  did  not  exist 
when  the  mortgage  was  executed,  cases 
then  in  full  force,  holding  that  amend- 
ments extending  the  right  of  redemption 
to  those  not  entitled  to  redeem  when  the 
mortgage  was  executed,  could  not  apply 
to  existing  mortgages,  notwithstanding 
the  right  existed  when  the  sale  was  made, 
which  did  not  pass  upon  a  statute  identi- 
cal in  form,  and  which  were  forced  by 
a  decision  of  the  United  States  supreme 
court  reversing  a  state  case  from  which 
the  supreme  court  has  receded,  which 
facts  may  have  been  known  to  the  legis- 
lature, do  not  stand  as  rules  of  property, 
Cowley  V,  Shields  (Ala.),  60  So.  267. 

A  decision  that  the  amendment  of  Code 
1896,  §  2630,  by  Act  March  4,  1901  (Acts 
1901,  p.  164),  as  embodied  in  Code  1907, 
§  4623,  relieving  a  borrower  of  money  at 


§  53  (4)   Erroneous  Decisions. 

A  decision  of  the  supreme  court  which 
has  probably  become  a  rule  of  property 
should  be  adhered  to,  even  when  its  cor- 
rectness might  be  doubted  if  the  question 
were  res  integra.  Bennett  v,  Bennett,  34 
Ala.  53. 

The  supreme  court  will  not  depart  from 
a  decision  which  has  been  recognized  by 
subsequent  cases,  and  which  has  probably 
been  acted  upon  as  a  practical  rule  of 
property,  although,  if  the  question  pre- 
sented were  an  open  one,  a  different  con- 
clusion might  be  attained.  Field  v, 
Goldsby,  28  Ala.  218. 

The  decision  of  the  supreme  court  of 
the  state  settling  the  descent  and  owner- 
ship of  property  is  a  rule  of  property,  and 
where  such  decision  has  stood  for  many 
years  that  court  will  follow  it,  though  it 
may  conceive  it  to  be  erroneous.  Brown 
V,  Finley,  47  So.  577,   157  Ala.  424. 

Where  defendants  bought  on  the  faith 
of  decisions  establishing  the  title  to  lands, 
and  paid  full  value  therefor,  in  a  subse- 
quent action  involving  the  same  lands, 
the  court  will  adhere  to  those  decisions 
as  a  rule  of  property  for  that  particular 
case,  though  plaintiff  is  not  concluded  by 
the  previous  decisions  as  res  judicata,  and 
the  decisions  themselves  are  overruled. 
Bibb  V,  Bibb,  79  Ala.  437. 

§  54.  Decisions  of  Courts  of  Other 

State. 

The  decisions  of  the  courts  of  another 
state  are  persuasive,  but  not  conclusive  as 
to  the  construction  of  the  statutes  of  that 
state,  where  those  statutes,  but  not  the 
decisions  are  put  in  evidence.  J^elson  v. 
Goree,  34  Ala.  565. 

§  55.  Decisions    of     United     States 

Courts  as  Authority  in  State  Courts. 
§  55  (1)    In  Genial 

The  courts  of  a  state  will  follow  the 
decisions  of  the  federal  supreme  court  on 
federal  questions;  but,  as  to  other  ques- 
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tions,  they  will  depart  therefrom  when 
contrary  to  the  great  weight  of  authority 
or  to  logic  and  reason.  Alford  v.  State, 
170  Ala.  178,  54  So.  213. 

The  decision  of  the  federal  supreme 
court  on  a  question  of  federal  constitu- 
tional law  is  conclusive  on  the  state 
courts.  Williams  v.  City  of  Talladega,  51 
So.  330,  164  Ala.  633. 

The  decisions  of  the  United  States  su- 
preme court  are  conclusive  upon  a  ques- 
tion of  due  process  of  law.  Hudson  v. 
Wright,  51  So.  389,  164  Ala.  298. 

§  55  (8)  Validity  of  State  Statutes  under 
Federal  Constitution. 

A  decision  of  the  supreme  court  of  the 
United  States  that  a  state  statute  is  an 
interference  with  interstate  commerce  is 
binding  on  the  state  courts.  Central  of 
Georgia  Ry.  Co.  v,  Groesbeck  &  Arm- 
strong, 175  Ala.  189,  57  So.  380. 

§  56  (3)    Construction  of  Federal  Consti- 
tution.  Statutes,  and  Treaties. 

The  final  arbiter  in  all  matters  of  con- 
stitutional interpretation  is  the  supreme 
court  of  the  United  States.  Carpigiani  v. 
Hall,  172  Ala.  287,  55  So.  248. 

A  state  court  is  bound  by  the  construc- 
tion placed  by  the  federal  supreme  court 
on  a  federal  statute.  Merchants*  Laclede 
Nat.  Bank  v.  Troy  Grocery  Co.,  144  Ala. 
605,  39  So.  476. 

On  a  bill  by  a  creditor  to  condemn 
property  of  a  debtor  to  the  satisfaction  of 
a  judgment  obtained  by  the  creditor, 
where  the  defendant  relied  on  his  dis- 
charge in  bankruptcy,  it  was  held  that  the 
state  court  had  jurisdiction  of  the  case  as 
established  by  the  bill,  answers,  and  evi- 
dence, and  that  the  rules  of  interpretation 
which  obtained  in  the  federal  courts  as  to 
the  construction  of  the  bankrupt  act 
would  be  applied  by  the  state  courts. 
Rugely  V.  Robinson,  19  Ala.  404. 

§  56.    Previous  Decisions  in  Same  Case 
as  Law  of  the  Case. 

Where,  in  an  action  against  a  foreign 
corporation  on  a  cause  of  action  arising 
in  another  state,  the  court  overruled  a 
motion  to  set  aside  the  service,  because 
the  person  served  was  not  an  officer  or 
agent  of  the  corporation,  and  because  the 
cause  of  action  arose  out  of  the  state, 
but   thereafter   granted   a   motion    to   set 


aside  a  judgment  by  default,  it  was  not  an 
abuse  of  the  trial  court's  discretion  to 
permit  defendant  to  file  a  plea  in  abate- 
ment based  on  the  same  grounds.  Dozier 
Lumber  Co.  v.  Smith-Isburgh  Lumber 
Co.,  39  So.  714,  145  Ala.  317. 

§  57.   Effect  of  Reversal  or  Overruling  of 
Previous  Decision. 

The  overruling  of  a  decision  relates 
back  to  the  date  of  the  overruled  decision, 
and  that  decision  stands  as  though  it  had 
never  been  made.  Boyd  v.  State,  53  Ala. 
601. 

§  58.  Quorum  or  Number  of  Judges  Neces- 
sary to  Adjudication. 

A  cause  was  certified  to  the  governor 
for  a  special  court,  under  §  573  of  the 
Code,  and  two  circuit  judges  and  one 
judge  of  the  supreme  court  were  com- 
missioned to  sit  and  hear  the  cause. 
Judgment  was  pronounced  reversing  the 
judgment  of  the  circuit  court,  and  remand- 
ing the  cause.  On  a  subsequent  day  a 
rehearing  was  granted,  in  absence  of  one 
of  the  circuit  judges,  by  the  other  mem- 
bers of  the  special  court.  Held,  that  the 
order  was  regular,  and  could  not  be  as- 
sailed on  the  ground  of  want  of  jurisdic- 
tion.    Goodman  v.  Walker,  29  Ala.  444. 

When  two  of  the  judges  of  the  supreme 
court  are  incompetent  to  sit  in  a  cause, 
and  the  remaining  judge,  being  of  opinion 
that  the  judgment  of  the  court  below 
ought  to  be  reversed,  certifies  the  facts  to 
the  governor  for  the  appointment  of  a 
special  court,  under  Code,  §  573,  and  then 
goes  out  of  office  before  the  cause  is  de- 
cided by  the  special  court,  the  authority 
of  such  special  court  is  at  an  end,  and 
if  the  succeeding  judge  is  competent  to 
sit  in  the  cause  it  must  be  heard  before 
him,  and  if  he  is  of  the  opinion  that  the 
judgment  should  be  affirmed  his  judgment 
is  of  the  same  force  and  eflFect  as  if  it  were 
the  judgment  of  a  majority  of  the  su- 
preme court.  Goodman  v.  Walker,  38  Ala. 
142. 

§  59.    Opinions. 

A  discussion  by  an  appellate  court  of 
the  facts  of  the  case  should  not  be  in- 
dulged in  unless  it  tends  to  illuminate 
some  legal  principle  involved  in  the  case. 
Rittenberry  t/.  Wharton  (Ala.),  62  So.  67. 
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Where,  after  the  assignment  of  a  judge 
of  the  supreme  court  who  had  not  heard 
the  oral  argument  to  prepare  the  opinion, 
appellee's  counsel  addressed  such  judge  as 
a  member  of  the  court  with  a  request  for 
an  early  decision,  and  stating  the  reasons 
therefor,  appellee  thereby  waived  his  right 
to  have  the  opinion  written  by  a  mem- 
ber of  the  court  who  heard  the  oral  argu- 
ment, as  provided  by  Code  1907,  §  4628, 
even  if  such  section  was  valid.  Alabama 
Western  R.  Co.  v,  Talley-Bates  Const. 
Co.,  162  Ala.  396,  50  So.  341. 

§  60.   Records. 

§  61. Necessity  in  General 

The  notice  conferred  by  service  by  pub- 
lication being  only  constructive,  the  facts 
constituting  a  compliance  with  the  statute 
permitting  it! must  be  found  by  the  court, 
and  must  appear  of  record.  Diston  v. 
Hood,  83   Ala.  331,  3   So.  746. 

§  62.  What  Constitutes. 

A  "subpoena  docket,"  in  which  clerks  of 
circuit  courts  are  required  by  Code  1896, 
§  934,  subd.  6,  to  enter  subpoenas  issued, 
etc.,  is  not  a  part  of  the  final  record  in  a 
cause,  but  a  memorial,  more  permanent 
than  the  writs  themselves,  of  the  steps 
taken  to  procure  testimony.  Jackson  v. 
Mobley,  47   So.  590,  157  Ala.  408. 

The  "file"  in  a  cause  includes  original 
subpoenas  issued  for  witnesses  and  all  pa- 
pers belonging  to  the  cause.  Jackson  v, 
Mobley,   157  Ala.  408,   47   So.  590. 

The  records  of  the  excise  commission 
are  not  judicial  records  kept  by  a  court, 
within  the  common-law  rule  that  judicial 
court  records  are  open  to  the  inspection 
of  any  citizen,  as  a  matter  of  right.  Excise 
Comm.  V,  State   (Ala.),  60  So.  812. 

§  63.  ^—  Making  and  Custody. 

The  duty  imposed  on  clerks  of  courts 
by  Code  1896,  §  934,  subd.  6,  to  keep  a 
separate  subpoena  docket  for  civil  and 
criminal  cases,  and  enter  therein  sub- 
poenas issued,  with  the  names  of  the  wit- 
nesses, the  time  of  issue,  and  the  sheriffs 
return,  is  not  performed  by  entries  made 
after  final  disposition  of  the  cause;  the 
clerk  being  required  to  make  the  required 
entries  within  a  reasonable  time  after  the 
issuance  and  return  of  the  subpoena.  Jack- 
son V.  Mobley,  47  So.  590,  157  Ala.  408. 


§  64.  — ^  Entries  Nunc  Pro  Tunc. 

Where  a  motion  for  a  new  trial  is  duly 
entered  upon  the  motion  docket  of  the 
court  during  the  term,  and  an  order  is  en- 
tered on  said  docket  at  such  term  for  a 
continuance  of  the  motion,  and  the  clerk 
fails  to  enter  the  order  in  the  minutes  of 
the  court,  it  is  within  the  power  of  the 
court  at  a  subsequent  term  to  amend  the 
minutes  nunc  pro  tunc  so  as  to  show  the 
continuance  of  the  motion,  and  the  order 
of  the  judge  on  such  motion  docket  is 
sufficient  evidence  to  authorize  the  entry 
of  such  order.  Ex  parte  Humes,  30  So. 
732.   130   Ala.   201. 

§  65. Amendment  and  Correction. 

§  65  (1)    Power  to  Amend  in  Gen^aL 

H  there  should  be  reason  to  suppose 
that  mistakes  or  omissions  have  been 
made  in  completing  any  record,  it  is  within 
the  power  of  the  court  to  rectify  them, 
and  place  the  record  in  the  proper  condi- 
tion. Barlett  v.  Lang's  AdmVs,  2  Ala. 
161. 

§  65  (2)   Authority  of  Clerk. 

Under  the  inherent  power  of  the  court 
to  correct  clerical  errors  and  misprisions, 
it  was  proper  to  permit  the  clerk  to  cor- 
rect the  date  of  filing  or  issuance  of  a  pa- 
per so  as  to  speak  the  truth.  Newman  v. 
State,  39  So.  648. 

§  65  (3)   Errors  or  Omissions  Which  May 
Be  Corrected. 

Code  1896,  §  3365,  subd.  2,  makes  it  the 
duty  of  the  probate  judge  to  keep  minutes 
of  all  his  official  acts  and  proceedings,  and 
within  three  months  thereafter  to  record- 
the  same;  and  §  3372,  subd.  7,  gives  him 
authority  to  complete  the  minutes  entries 
and  decrees  of  the  court,  when  the  same 
are  incomplete  for  failure  to  make  the 
necessary  entries,  on  application  and 
proof.  Held,  that  proceedings  under  the 
latter  subdivision  for  the  record  of  a  pro- 
bate decree  appointing  an  administrator 
would  be  improper,  where  the  decree  was 
entered  within  the  three  months  speci- 
fied. Louisville  &  N.  R.  Co.  v.  Perkins, 
44  So.  602.  152  Ala.  133. 
§  65  (4)    Time  of  Amendment 

After  the  final  adjournment  of  the  su- 
preme court,  it  ceases  to  have  any. power 
over  its  records,  other  than  that  incident 
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to  all  courts  of  general  jurisdiction,  oi 
correcting  clerical  errors,  where  the  rec- 
ord affords  matters  upon  which  to  base 
such  correction.  Van  Dyke  z\  State,  22 
Ala.  57. 

III.    COURTS  OF  GENERAL  ORIGI- 
NAL  JURISDICTION. 

§  66.   Courts  Invested  with  General  Juris- 
diction. 

Const.  1875,  art.  5,  §  6,  conferred  on  the 
circuit  courts  jurisdiction  in  all  matters 
civil  and  criminal  not  otherwise  excepted, 
and  §  7  declared  that  the  general  assembly 
should  have  power  to  establish  courts  of 
chancery  and  directed  the  state  to  be  di- 
vided into  chancery  divisions  and  districts. 
Const.  1901,  §  148,  declares  that  the  legis- 
lature may  confer  upon  the  circuit  court 
or  the  chancery  court  the  jurisdiction  of 
both  of  such  courts.  Held  that,  in  view 
of  the  history  of  the  constitutional  pro- 
visions as  shown  by  Const.  1819,  art.  5, 
§§  1,  6,  8;  Const.  1861,  art.  5,  §§  1,  5,  7; 
Consts.  1865,  1868,  art.  6,  §  1;  Acts  1894-95, 
p.  881,  conferring  chancery  jurisdiction  on 
the  circuit  court  of  JeflFerson  county,  is 
not  unconstitutional.  Ensley  Develop- 
ment Co.  V.  Powell,  40  So.  137,  147  Ala. 
300. 

Any  act  seeking  to  confer  original  ju- 
risdiction on  the  circuit  court  in  matters, 
civil  or  criminal,  outside  of  the  limitations 
fixed  by  Const.  1901,  §§  8,  143,  limiting 
the  original  jurisdiction  of  the  circuit 
court  in  criminal  and  civil  cases,  is  void. 
Larkin  v.  Simmons,  46  So.  451,  155  Ala. 
273. 

The  statute  of  1820,  extending  the  ju- 
risdiction of  the  circuit  court  of  Cotaco 
county  to  all  the  tract  of  country  belong- 
ing to  the  Cherokee  Indians,  gave  that 
court  jurisdiction  only  of  crimes  and  mis- 
demeanors committed  within  that  tract 
of  Indian  country,  and  did  not  confer  the 
civil  jurisdiction  of  justices  of  the  peace 
in  cases  of  forcible  entry  and  detainer. 
Thomas  v.  Adams,  2  Port.  188. 

Where  the  legislature,  under  the  pro- 
visions of  the  constitution  therefor,  has 
organized  courts  of  local  jurisdiction,  and 
conferred  upon  them  within  their  terri- 
torial jurisdiction  the  power  and  au- 
thority of  courts  of  original  general  ju- 
risdiction, such  local  courts  take  and  have 
all  the  powers  of  superintending  control 


over  inferior  tribunals  within  their  terri- 
torial jurisdiction  possessed  by  the  courts 
of  original  jurisdiction.  Pinney  v.  Wil- 
liams, 69  Ala.  311,  cited  in  note  in  51  L. 
R.  A.  37,  38,  111;  Knight  v.  Farrell,  113 
Ala.  258,  21  So.  974,  cited  in  note  in  51 
L.  R.  A.  37,  111;  Wilson  v.  Duncan.  114 
Ala.  659,  21  So.  1017,  cited  in  note  in  51 
L.  R.  A.  37,  38,  111. 

Cases  may  arise,  in  which  an  improper 
action  of  the  court  of  commissioners  of 
roads  and  revenue,  if  an  injury  was  about 
to  result  to  an  individual,  might  be  con- 
trolled by  the  court  of  chancery.  Hill  7/. 
Bridges,  6  Port.  197,  cited  in  note  in  51 
L.  R.  A.  108. 

§  67.  Amount  or  Value  in  Controversy. 
§  68. Requisite  Amount  or  Value. 

In  a  civil  action  commenced  in  the  cir- 
cuit court,  and  founded  on  a  money  de- 
mand, if  the  plaintiff  recovers  only  $50  or 
less,  and  the  amount  of  his  recovery  is 
not  reduced  by  a  set-off  successfully  made, 
the  court  should  dismiss  the  suit  on  mo- 
tion, unless  the  statutory  affidavit  is  made. 
McClure  v.  Lay,  30  Ala.  208. 

Under  Const.,  art.  5,  §  6,  the  circuit 
court  has  no  original  jurisdiction  of  an 
action  ex  contractu,  where  the  amount  in 
controversy  is  less  than  $50,  and  hence 
where  plaintiff  in  assumpsit  recovers  a 
verdict  for  less  than  $50,  but  does  not  file 
his  affidavit  as  required  by  statute,  he  can 
not  have  judgment.  Carter  v.  Dade,  l 
Stew.  18. 

Under  the  provisions  of  Code  1896, 
§  3315,  where  the  recovery  on  a 
"moneyed  demand"  is  for  a  less  amount 
than  that  of  which  the  court  has  juris- 
diction, which  was  not  reduced  by  a  set- 
off, and  plaintiff  did  not  file  an  affidavit 
that  the  amount  sued  for  was  actually  due, 
but  recovery  was  prevented  by  some  speci- 
fied and  sufficient  cause,  the  judgment  will 
be  set  aside,  and  the  suit  dismissed.  Smith 
V.  Allen,  37  So.  933,  142  Ala.  14b. 

Under  Code  1907,  §  5355,  a  judgment  for 
an  amount  of  which  the  trial  court  has 
no  jurisdiction  must  be  reversed,  and  the 
cause  dismissed,  unless  the  amount  is  re- 
duced by  set-off,  and  unless  affidavit  is 
filed  that  an  amount  of  which  the  court 
has  jurisdiction  is  actually  due,  and  that 
recovery  of  the  true  amount  due  was  pre- 
vented by  failure  of  proof,  limitations,  or 
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some  other  sufficient  cause.  Buckner  v, 
Vaught,  4  Ala.  App.  593,  58  So.  813. 

An  action  under  Code  1907,  §  6035,  for 
a  penalty  for  destroying,  injuring,  or  re- 
moving trees,  is  governed  by  §  5355, 
which  requires  that  if  a  suit  be  brought 
on  a  moneyed  demand  for  an  amount  of 
which  the  court  has  jurisdiction  and  a  less 
sum  be  recovered,  unless  the  amount  is 
reduced  by  a  set-off,  the  judgment  must 
be  set  aside  and  the  suit  dismissed,  unless 
the  plaintiff,  or  some  one  for  him,  make 
affidavit  that  an  amount  of  which  the 
court  has  jurisdiction,  stating  the  same, 
is  actually  due,  and  that  a  recovery  for 
the  true  amount  was  prevented  by  failure 
of  proof,  the  statute  of  limitations,  or 
some  other  sufficient  cause,  to  be  judged 
of  by  the  court.  O'Reilly  v,  Masterson, 
3  Ala.  App.  666,  57  So.  1013. 

Twenty  dollars  being  regarded  as  the 
minimum  of  chancery  jurisdiction,  a  bill 
will  be  entertained  though  the  amount 
involved  is  only  $27.  Campbell  v.  Con- 
ner, 78  Ala.  211. 

A  court  of  chancery  will  not  entertain  a 
bill  where  the  amount  in  controversy  is 
so  inconsiderable  as  $17.50.  Wood  v. 
Wood,  3  Ala.  756. 

Const.,  art.  6,  §  5,  gives  the  circuit 
courts  jurisdiction  in  civil  cases  only 
when  the  sum  in  controversy  exceeds 
$50,  and  Code,  §  886,  providing  that 
"every  county  is  a  body  corporate,  with 
power  to  sue  and  be  sued  in  any  court  of 
record,"  does  not  give  a  county  the  right 
to  sue  in  the  circuit  court  for  less  than  the 
jurisdictional  amount.  Camp  v.  Marion 
County,  91  Ala.  240,  8  So.  786. 

Revenue  Law  1868,  §  53,  provided  for 
the  collection  of  taxes  from  insolvent  tax- 
payers by  summary  proceedings  in  gar- 
nishment at  the  suit  of  the  collector,  but 
this  action  could  be  instituted  only  be- 
fore a  justice  of  the  peace.  Held  that, 
though  the  tax  to  be  collected  exceeded 
the  jurisdictional  amount  of  the  justice, 
the  circuit  court  had  no  jurisdiction  of 
such  a  proceeding.  State  v,  McAllister, 
60  Ala.  105. 

§  69.  Matter  in  Dispute,  or  Amount 

or  Value  Claimed  or  Involved. 

§  69  (1)   In  General. 

The  circuit  court  has  cognizance  of  all 
breaches    of   contract    sounding   in    dam- 


ages merely,  although  the  damages  re- 
covered do  not  exceed  $50.  Cavender  v, 
Funderberg,  9  Port.  460. 

The  circuit  court  has  jurisdiction  to 
render  judgment,  under  the  act  of  1840. 
against  an  officer,  for  a  failure  to  return 
an  execution  to  the  supreme  court,  al- 
though the  amount  of  the  judgment  may 
be  less  than  $50,  as  such  proceeding  is 
not  a  "civil  case,"  within  the  constitution 
limiting  the  jurisdiction  of  said  court  in 
civil  cases.     Huggins  v.  Ball,  19  Ala.  587. 

§  69   (2)    Amount  Claimed  or  Sum  Re- 
coverable or  in  Dispute. 
Amount  Claimed  Test  of  Jurisdiction. 

— ^The  amount  claimed  by  the  plaintiff  in 
a  suit  is  the  test  of  the  jurisdiction  of  the 
court,  and  not  the  amount  found  due  by 
the  court  or  jury.  Crossthwaite  v,  Cald- 
well, 106  Ala.  295,  18  So.  47. 

The  jurisdiction  of  a  court,  where  it  de- 
pends on  the  amount  involved  in  a  case, 
is  not  determined  by  the  verdict,  but  by 
the  amount  claimed  in  the  complaint,  if 
the  claim  is  a  bona  fide  one.  Sharpe  v. 
Barney,  21   So.  490,   114  Ala.  361. 

Complaint  Asserting  Valid  Cause  of  Ac- 
tion for  Only  Nominal  Suhl — In  an  ac- 
tion on  a  contract  commenced  in  the  cir- 
cuit court,  if  the  complaint  asserts  a  valid 
cause  of  action  for  only  a  nomiital  sum, 
it  is  not  sufficient  to  sustain  the  jurisdic- 
tion of  the  court.  Cahuzac  v,  Samini,  29 
Ala.  288. 

Suit  for  Enforcement  of  Lien. — Under 
the  constitution,  giving  to  the  circuit 
court  jurisdiction  in  civil  cases  only  when 
the  sum  in  controversy  exceeds  $50,  and 
Code  1896,  §  2733,  providing  for  the  en- 
forcement of  a  lien  in  the  circuit  court 
only  when  the  amount  exceeds  $50,  a  city 
court  possessing  the  same  jurisdiction  in 
civil  cases  as  is  exercised  by  the  circuit 
court  has  no  jurisdiction  of  a  suit  tor  the 
enforcement  of  a  lien  for  $50.  Reese  v, 
Bessemer  Plumbing  &  Mfg.  Co.  (Ala.), 
42  So.  56. 

Complaint  for  Fifty  Dollars  Due  on  A& 
count. — Under  the  constitution,  providing 
that  the  circuit  court  has  jurisdiction  in 
civil  cases  only  when  the  matter  in  con- 
troversy exceeds  $50,  a  complaint  for  $50 
due  on  account,  without  claiming  mterest, 
states  no  cause  of  action  within  the  ju- 
risdiction of  a  city  court  possessing  the 
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same  jurisdiction  in  civil  cases  as  is  ex- 
ercised by  the  circuit  court.  Reese  v. 
Bessemer  Plumbing,  etc.,  Co.  (Ala.),  42 
So.  56. 

Action  against  Carrier  for  Damage  to 
Shipment.— Under  Code  1907,  §  5355, 
which  provides  for  dismissal  of  an  action 
where  the  amount  recovered  is  less  than 
the  amount  of  the  circuit  court's  jurisdic- 
tion, not  having  been  reduced  by  set-oflF, 
an  action  against  a  carrier  for  damage  to 
a  shipment  should  be  dismissed,  where  it 
appears  that  the  carrier  is  exempted  from 
liability  for  the  principal  part  of  the  loss, 
and  the  amount  which  plaintiff  is  entitled 
to  recover  is  reduced  to  $29.  Louisville, 
etc.,  R.  Co.  V.  McKenzie,  5  Ala.  App.  605, 
59  So.  345. 

Suit  for  Negligent  Personal  Injury 
Where  Complaint  Demands  Fifty  Dol- 
lars.—Under  Const.  1901,  §  143,  provid- 
ing that  the  circuit  court,  in  civil  cases 
other  than  suits  for  libel,  slander,  assault 
and  battery,  and  ejectment,  shall  have  no 
original  jurisdiction,  except  where  the 
amount  in  controversy  exceeds  $50,  the 
court  has  no  original  jurisdiction  of  a 
suit  for  negligent  personal  injury,  where 
the  complaint  demands  exactly  $50.  Mo- 
bile, etc.,  R.  Co.  V,  George,  2  Ala.  App. 
545,  57  So.  50. 

Where  the  amount  received  by  a  jus- 
tice of  the  peace  in  virtue  of  his  office,  to- 
gether with  the  damages  given  by  statute 
for  failing  to  pay  it  over,  exceeds  $50,  the 
circuit  court  may  entertain  jurisdiction  of 
a  motion  against  him.  Ledbetter  v.  Cast- 
les, 11  Ala.  149. 

§  69  (3)  Amount  Claimed  or  Value  of 
Property. 
The  circuit  court  has  power  to  render 
a  judgment  in  an  action  for  the  conversion 
or  detention  of  personal  property,  where 
the  value  as  alleged  is  more  than  $50, 
though  a  verdict  for  less  than  that  amount 
is  returned.  Haws  v,  Morgan,  59  Ala.  508. 
A  chancery  court  has  jurisdiction  of  a 
bill  by  a  stockholder  for  the  redress  of 
corporate  wrongs  where  the  value  of  his 
stock  is  alleged  to  be  $100,  although  the 
nominal  face  value  is  only  $8.  Bell  v, 
Montgomery  Light  Co.,  103  Ala.  275,  15 
So.  669. 

§  69  (4)    Aggregate  of  Prindpal  and  In- 
tercst,  Costs,  or  Attorney's  Fee. 
Where  a  debt  is  under  fifty  dollars,  but 


with  the  addition  of  interest,  it  amounts 
to  more  than  fifty  dollars,  the  circuit  court 
has  jurisdiction  of  the  demand.  Hogan 
V.  Odam,  3  Stew.  58. 

§  69   (5)    Fictitious  or    Fraudulent    De- 
mand. 

The  court  does  not  infer,  from  the  fact 
that  the  amount  of  the  verdict  is  less  than 
$50,  that  the  plaintiff  intended  to  evade 
the  law.  Curtis  v,  Gary,  Minor  118. 

§  70.  Allegations    and     Prayers     in 

Pleadings. 

See  ante,  "Amount  Claimed  or  Sum  Re- 
coverable or  in  Dispute,"  §  69  (2). 

IV.  COURTS   OF  LIMITED   OR  IN- 
FERIOR JURISDICTION. 

§  71.   Courts  Limited  as  to  Jurisdiction. 

The  commissioners'  court  is  a  court  of 
limited  -jurisdiction.  Commissioners  v. 
Thompson,  15  Ala.  134;  Commissioners' 
Court  V.  Tarver,  25  Ala.  480;  State  v. 
Falconer,  44  Ala.  696. 

The  court  of  county  commissioners  is 
of  limited  statutory  authority,  and  to  sup- 
port its  proceedings  when  assailed  on  cer- 
tiorari, its  records  must  affirmatively 
show  jurisdiction.     Commissioners'  Court 

V.  Hearne,  59  Ala.  371. 
The  commissioners'  court  in  the  exer- 
cise of  the  judicial  powers  with  which  it 
is  clothed  by  statute  is  a  court  of  limited 
jurisdiction,  and  the  validity  of  its  pro- 
ceedings must  be  tested  by  the  principles 
which  appertain  to  such  courts.  Henry  v, 
Cohen,  66  Ala.  382. 

"The  court  of  county  commissioners  is 
clothed  with  judicial  and  quasi-legislative 
power,  by  the  general  statutes  relating 
to  it.  Whether  it  is  in  the  exercise  of  the 
one  or  the  other  power,  when  it  affects 
the  rights  of  individuals,  it  is  esteemed  as 
an  inferior  tribunal,  of  statutory  and 
limited  jurisdiction."  Joiner  v,  Winston, 
68  Ala.  129,  133. 

The  commissioners'  court  is  a  court  of 
special  and  limited  jurisdiction,  and,  as 
a  general  rule,  nothing  will  be  presumed 
in  favor  of  the  jurisdiction  of  such  a  court; 
but  everything  necessary  to  sustain  it 
must  show  affirmatively  on  the  face  of 
the  record.  Trammel  v.  Pennington,  45 
Ala.  673. 

The  commissioners'  court  of  roads  and 
revenue  in  this  state  is  a  court  of  limited 
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jurisdiction;  and  its  proceedings,  like 
those  of  all  courts  of  limited  jurisdiction, 
must  show  upon  their  face  sufficient  to 
support  its  jurisdiction,  or  its  judgments 
are  not  merely  voidable,  but  void.  Lamar 
V.   Commissioners'  Court,  21  Ala.  772. 

The  commissioners'  court  has  no  juris- 
diction to  declare  the  office  of  tax  col- 
lector vacant.    State  v.  Ely,  43  Ala.  5C8. 

§  72.  Limitations  as  to  Amount  or  Value 
in  Controversy. 

§  73. In  General. 

Const,  §  168,  authorizing  the  general 
assembly  to  provide  inferior  courts  in 
cities  and  towns  in  lieu  of  justices  of  the 
peace,  and  providing  that  the  courts  shall 
have  jurisdiction  where  the  amount  in 
controversy  does  not  exceed  $100,  is  a 
limitation  of  power  on  the  legislature  to 
confer  jurisdiction  in  excess  of  $100.  Al- 
ford  V.  Hicks,  38  So.  752,  142  Ala.  355. 

§  74.  -^  Amount  or  Value  Claimed  or 
Involved. 

Remission  of  Part  of  Claim. — A  party 
has  a  right  to  remit  a  part  of  his  claim, 
to  bring  it  within  the  jurisdiction  of  the 
court,  but  by  so  doing  he  destroys  that 
part.  Wharton  v.  King,  69  Ala.  365,  cited 
in  note  in  28  L.  R.  A.  222. 

The  law  of  remission  of  enough  of  a 
claim  to  bring  it  within  the  jurisdiction  of 
the  court  is  common,*  and  not  statutory. 
Central  of  Georgia  Ry.  Co.  s).  Williams, 
50  So.  328,  163  Ala.  119. 

§  75.  Civil  Jurisdiction  of  Criminal 
Courts. 

The  criminal  .court  of  Pike  county  has 
no  civil  jurisdiction,  save  that  conferred 
by  Acts  1890-91,  p.  391,  granting  authority 
to  issue  writs  of  injunction  r^nd  ne  exeat 
returnable  to  the  courts  of  chancery,  and 
writs  of  certiorari,  mandamus,  supersedeas, 
and  all  other  writs  which  are  granted  by 
judges  at  common  law,  and  therefore  can 
not  try  the  statutory  action  (Code,  §  3004, 
et  seq.)  to  determine  the  right  to  personal 
property  levied  on  under  execution.  Las- 
siter  V.  State,  106  Ala.  292,  17  So.  725. 

§  76.  County  Courts  and  Other  Local 
Courts. 
Procedure. — Loc.  Acts  1903,  p.  40,  §  1, 
requires  that  the  terms  of  the  county  court 
of  G.  county  be  held  on  the  first  Monday 
in  each  month,  and  "shall  continue  until 


the  causes  therein  pending  are  disposed 
of."  Section  10  (page  46)  provides  that 
summonses  and  other  civil  process,  pre- 
ceding the  trial,  shall  be  made  returnable 
to  the  term  of  court  next  thereafter,  and, 
when  the  summons  has  been  executed 
fifteen  days  or  more  before  the  first  day 
of  the  term  at  which  it  is  returnable,  it 
shall  stand  for  trial  at  such  term.  A 
summons  was  issued  October  8th,  return- 
able to  the  November  term,  which  con- 
vened on  the  7th  of  that  month,  and  was 
served  on  the  defendant  on  the  day  it  was 
issued.  On  Tuesday,  the  day  following 
the  convening  of  the  court,  a  judgment 
by  default  was  entered  against  defendant. 
Held,  that  the  case  stood  for  trial  and 
was  triable  on  the  day  the  default  judg- 
ment was  rendered.  Smith  v.  Chapman 
&  Co.,  42   So.  817,   149  Ala.  191. 

Under  Acts  1896-97,  p.  267,  §  11,  re- 
lating to  the  Tuscaloosa  county  law  and 
equity  court,  and  providing  that  defend- 
ants shall  plead  to  the  complaint  within 
thirty  daj's  after  service,  and  authorizing 
judgment  by  default  on  plaintiff's  motion 
at  any  time  thereafter,  it  was  not  error  to 
refuse  to  strike  pleas  filed  after  the 
thirty-day  period,  no  motion  having  been 
made  for  judgment  by  default.  Scales  v. 
Central  Iron  &  Coal  Co.,  173  Ala.  639,  55 
So.  821. 

§  77.    Municipal  Courts. 

§  78.  _  Jurisdiction. 

§  78  (1)   Actions  for  Torts. 

By  Act  Feb.  11,  1848  (Pamph.  Acts. 
36),  the  city  court  of  Mobile  was  invested 
with  the  same  jurisdiction  as  the  county 
court,  as  to  civil  actions.  By  the  act  of 
1807  (Clay's  Dig.,  p.  297,  §  5),  jurisdiction 
was  given  to  the  county  court  of  all  ac- 
tions, of  a  civil  nature,  except  real  ac- 
tions, actions  of  ejectment,  and  tres- 
pass quare  clausum  f regit;  and  by  the 
act  of  1819  it  was  provided  that  the 
county  court  should  have  concurrent 
jurisdiction  was  the  circuit  court 
in  all  actions  of  assumpsit,  case,  etc. 
(Clay's  Dig.,  p.  297,  §  7).  Held,  that 
the  city  court  of  Mobile  has  jurisdic- 
tion of  an  action  on  the  case  to  recover 
damages  for  the  diversion  of  the  water  of 
a  running  stream  to  the  injury  of  plain- 
tiff's mill  privilege,  though  the  title  may 
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be  incidentally  involved.     Stein  v,  Ashby, 
24  Ala.  521. 

§  78  (2)    Prohibition. 

The  judge  of  the  city  court  of  Talladega 
having,  by  the  express  terms  of  the  stat- 
ute creating  said  court,  "the  authority  to 
issue  writs  of  injunction,  prohibition,  ne 
exeat  and  all  other  writs  which  now  or 
may  hereafter  be  lawfully  issued  by  judges 
of  the  circuit  courts  and  chancellors  of 
this  state,"  has  the  authority  to  issue  a 
writ  of  prohibition  or  a  rule  nisi  on  ap- 
plication for  a  writ  of  prohibition  return- 
able to  any  court  of  the  state  having  ju- 
risdiction of  such  writ.  Ex  parte  Camp- 
bell, 30  So.  385,  130  Ala.  171. 
§  78  (3)    Summary  Proceedings. 

Code  1896,  §§  3767,  3810,  provide  that 
the  motion  for  summary  judgment  must 
be  made  in  the  circuit  court  of  the  county 
in  which  the  person  moved  against  re- 
sides. Section  944  provides  that  the  city 
courts,  unless  otherwise  provided,  shall 
exercise  the  jurisdiction  and  powers  of 
the  circuit  court.  Acts  1863,  pp.  122,  123, 
creating  a  city  court,  provides  tho.t  it  shall 
have  concurrent  jurisdiction  with  the  cir- 
cuit courts,  and  that  all  laws  of  a  general 
nature  shall  apply  to  the  city  court.  Held, 
that  the  city  court  had  jurisdiction  of 
summary  proceedings  authorized  by 
chapter  106,  Code  1896,  authorizing  the 
entry  of  summary  judgments  where  the 
person  moved  against  is  within  the  terri- 
torial jurisdiction  of  the  court.  McDon- 
ald V.  State,  39  So.  257,  143  Ala.  101. 

The  issuance  of  an  attachment  is  a 
"power  of  a  civil  nature,"  and  within  the 
jurisdiction  of  the  judge  of  the  city  court 
of  Mobile,  under  Acts  1871-72,  p.  109 
(Acts  1888-89,  p.  210),  §  2,  conferring 
upon  such  court  jurisdiction  in  civil  causes, 
and  all  powers  of  a  civil  nature  exercised 
by  the  circuit  court  and  judges  thereof. 
Lowenstein  v.  Martin,  105  Ala.  668,  17 
So.  97. 

Under  Acts  1875-76,  p.  386,  as  amended 
by  Acts  1876-77,  p.  266,  which  provides 
that  the  judge  of  the  city  court  of  Selma 
shall  have  "all  the  powers  and  jurisdiction 
which  are  now  or  may  hereafter  be  law- 
fully exercised  by  the  judges  of  the  cir- 
cuit court  and  chancellors  of  this  state, 
including  the  authority  to  issue  writs  of 
injunction,  mandamus,  certiorari,  prohibi- 


tion, ne  exeat,  and  all  other  remedial 
writs;"  and  under  Code  1886,  §  2931,  which 
provides  that  a  writ  of  attachment  may  be 
issued  by  any  judge  of  the  circuit  court, 
returnable  to  any  county  in  the  state — 
the  judge  of  the  city  court  of  Selma  has 
authority  to  issue  a  writ  of  attachment  re- 
turnable to  any  county  in  the  state.  Bled- 
soe V.  Gary,  95  Ala.  70,  10  So.  502. 

Acts  1851-52,  pp.  75,  76,  vesting  the  city 
court  of  Mobile  with  all  the  powers  of 
the  several  circuit  courts,  except  as  to 
actions  to  try  titles  to  land,  do  not  con- 
fer authority  on  its  clerk  to  issue  original 
attachments,  such  process  being  a  sum- 
mary remedy  in  derogation  of  the  com- 
mon law  which  must  be  specially  con- 
ferred by  statute,  or  it  does  not  exist. 
Stevenson  v,  O'Hara,  27  Ala.  362. 

Code  1907,  §  5455,  provides  that  quo 
warranto  must  be  brought  in  the  circuit 
court  of  the  county  in  which  the  acts  are 
done  or  suffered.  Acts  1871-72,  p.  109,  § 
2  confers  on  the  city  court  of  Mobile  ju- 
risdiction in  civil  cases  (except  actions  to 
try  title  to  land),  as  well  as  all  powers  of 
a  civil  nature  exercised  by  circuit  courts 
and  the  judges  thereof.  Code  1907,  § 
3296,  declares  that  unless  otherwise  pro- 
vided by  law,  city  courts  and  the  judges 
thereof  have  and  exercise  all  the  jurisdic- 
tion and  powers  of  circuit  courts  and 
judges  thereof,  and  §  3259  authorizes  cir- 
cuit judges  to  grant  writs  of  quo  warranto 
and  other  remedial  and  original  writs 
grantable  by  judges  at  common  law.  Held, 
that  the  Mobile  city  court  had  jurisdiction 
to  grant  a  writ  of  quo  warranto  to  deter- 
mine the  title  to  the  office  of  jury  com- 
missioner of  Mobile  county.  Oberhaus 
V.  State,  173  Ala.  483,  55  So.  898. 

§  79. Procedure. 

§  79  (1)  Pleading. 

Act  Feb.  28,  1889  (Acts  1888-89,  p.  992), 
amending  the  act  establishing  the  city 
court  of  Birmingham,  requires  the  defend- 
ant to  appear  and  demur  or  plead  within 
thirty  days  after  service,  and  declares  that 
defendant,  on  failure  to  do  so,  is  subject 
to  judgment  by  default  on  plaintiffs  mo- 
tion. Circuit  court  rule  12  (Code  1896,  p. 
1197),  applicable  to  the  city  of  Birming- 
ham, provides  that  no  plea  in  abatement 
shall  be  received  if  objected  to,  unless, 
by  the  indorsement  of  the  clerk,  it  appears 


Digitized  by 


Google 


752 


Courts 


§§  79  (l)-80  (2) 


to  have  been  filed  within  the  time  for 
pleading.  Held,  that  where  defendant  rail- 
road company,  in  an  action  for  injuries 
to  a  servant  more  than  thirty  days  after 
service,  filed  a  plea  of  personal  privilege, 
that  it  was  not  subject  to  suit  in  such 
county,  such  plea  was  a  plea  in  abate- 
ment, and,  not  having  been  filed  within 
thirty  days,  was  properly  stricken  on 
plaintiflf's  motion,  in  the  exercise  of  dis- 
cretion. St.  Louis  &  S.  F.  R.  Co.  v,  Sut- 
ton, 55  So.  989,  169  Ala.  389. 

§  79  (2)  Dismissal  and  Nonsuit. 

Under  Code  1907,  §  5355,  authorizing  a 
dismissal  where  an  action  is  brought  for 
an  amount  of  which  the  court  has  juris- 
diction, and  a  less  sum  is  recovered,  a 
verdict  for  nominal  damages,  in  an  action 
in  the  Birmingham  city  court  for  breach 
of  covenant  of  warranty  in  a  deed,  is 
properly  set  aside  and  the  action  dismissed. 
Turkegee  Land,  etc.,  Co.  v.  Birmingham 
Realty   Co.,  5   Ala.   App.   499,   59   So.  557. 

Under  the  practice  act  of  the  city  court 
of  Birmingham  (Acts  1888-89,  p.  992),  that 
court  can  not  reinstate  a  suit  dismissed, 
on  motion  made  more  than  thirty  days 
after  the  final  judgment  of  dismissal.  Ex 
parte  Smith,  52  So.  895,  168  Ala.  179. 

§  79  (3)  Judgment 

Under  Act  Feb.  28,  1889  (Acts  1888-89, 
p.  1000),  §  20,  providing  that  final  judg- 
ments in  the  city  court  of  Birmingham 
shall  be  beyond  the  control  of  the  court 
after  thirty  days  from  rendition,  an  order 
made  by  that  court  on  June  24th,  setting 
aside  a  judgment  rendered  January  11th, 
was  unauthorized.  Southern  R.  Co.  v, 
Griffith  (Ala.),  58  So.  425. 

§  80.  Review  of  Proceedings. 

§  80  (1)  Right  of  Review. 

Loc.  Acts  1911,  p.  274,  creating  an  infe- 
rior civil  court  for  the  city  of  Mobile,  and 
authorizing  defendant  to  appeal  from  a 
judgment  of  the  court,  and  declaring  that 
the  general  laws  regulating  the  practice 
of  courts  of  justices  of  the  peace  shall  be 
applicable,  etc.,  gives  to  plaintiffs  the  right 
of  appeal  from  the  court  under  the  con- 
ditions governing  appeals  from  justices* 
courts.  Clarke  v.  Carter,  174  Ala.  266,  56 
So.  974. 

Under  Loc.  Acts  1911,  p.  375,  and  Code 
1907,  §  4713,  plaintiff,  who  filed  suit  in  the 


Birmingham  court  of  common  pleas  for 
$68.40,  and  recovered  judgment  for  only 
$21.80,  was  entitled  to  an  appeal,  though 
the  judgment  was  not  "against"  him.' 
First  Ave.  Coal,  etc.,  Co.  v,  Hite  (Ala.), 
62  So.  1018. 

§  80    (2)    Return,    Statement,  Record,  or 
Transcript. 

City  Court  of  Birmingham. — Under 
Acts  1888-89,  p.  800,  §  7,  and  Id.  p.  998,  § 
11,  relating  to  appeals  from  the  circuit 
court  of  Jefferson  county  and  the  city 
court  of  Birmingham,  and  providing  that 
either  party  may  by  bill  of  exceptions  pre- 
sent on  appeal  the  conclusion  and  judg- 
ment of  the  court  on  the  evidence,  where 
no  exception  was  reserved  to  the  conclu- 
sion and  judgment  of  the  court  on  the 
evidence,  the  court  of  appeals  could  not 
review  such  conclusion  and  judgment. 
Greek  American  Produce  Co.  v,  Louis- 
ville &  N.  R.  Co.,  55  So.  455,  1  Ala.  App. 
272. 

Code  1907,  §  5361,  passed  subsequent  to 
the  act  regulating  the  practice  and  proce- 
dure of  the  city  court  of  Birmingham,  and 
authorizing  a  review  of  the  findings  of 
trial  courts  on  the  facts  without  an  ex- 
ception taken  thereto,  does  not  repeal, 
and  is  in  no  way  amendatory  of,  the  act 
specifically  regulating  the  procedure  in 
such  city  court  and  on  appeal.  Greek 
American  Produce  Co.  v.  Louisville,  etc., 
R.  Co.,  1  Ala.  App.  272,  55  So.  455. 

Under  §  11  of  Acts  1888-89,  p.  998, 
amending  the  act  establishing  the  city 
court  of  Birmingham,  providing  that  ei- 
ther party  may,  by  bill  of  exceptions,  pre- 
sent for  review  on  appeal,  the  conclusions 
and  judgment  of  the  court  on  the  evidence, 
and  that  the  supreme  court  shall  review 
the  same  without  any  presumption  in 
favor  of  the  court  below  on  the  evidence, 
and,  if  they  find  error,  shall  render  judg- 
ment which  the  court  below  should  have 
rendered  or  reverse  and  remand  for  fur- 
ther proceedings,  the  -conclusions  and 
judgment  of  the  city  court  on  the  evi- 
dence can  not  be  reviewed,  where  the  bill 
of  exceptions  does  not  disclose  any  find- 
ing by  the  trial  court  on  the  evidence. 
Nixon  V.  Woodward,  6  Ala.  App.  151,  60 
So.  480. 

City  Court  of  Anniston. — Section  1  of 
the  act  declaring  the  power  and  jurisdic- 
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tion  of  the  city  court  of  Anniston  (Acts 
1896-97,  p.  324)  provides  that  when  exer- 
cising the  jurisdiction  and  powers  of 
courts  of  law  such  court  shall  conform 
to  the  rules  of  procedure  and  practice  in 
the  circuit  courts  of  the  state,  and  when 
exercising  the  powers  and  jurisdictions  of 
courts  of  equity  it  shall  conform  to  the 
rules  of  procedure  and  practice  in  the 
chancery  courts  of  the  state,  except  where 
the  rules  of  practice  and  procedure  are 
changed  by  the  act.  Section  15  provides 
that  all  bills  of  exceptions  shall  be 
presented  to  and  signed  by  the  judge 
of  the  city  court  within  thirty  days 
after  trial,  unless  such  time  be  ex- 
tended by  order  of  the  court  entered 
in  the  cause  or  by  agreement  of  counsel 
in  writing  filed  therein.  Section  5  pro- 
vides that  there  shall  be  two  regular  terms 
of  court,  and  specifies  their  time  and  du- 
ration. Held,  that  it  was  competent  for 
the  trial  court,  within  thirty  days  after  the 
trial,  to  extend  the  time  for  such  a  period 
as  it  in  its  discretion  saw  fit,  even  though 
such  time  extended  into  another  term. 
Murphy  v.  St  Louis  Coffin  Co.,  43  So. 
212.  150  Ala.  143. 

Section  15  of  the  act  declaring  the 
power  and  jurisdiction  of  the  city  court  of 
Anniston  (Acts  1896-97,  p.  331)  provides 
that  all  bills  of  exceptions  shall  be  pre- 
sented to  the  judge  within  thirty  days 
after  trial,  unless  such  time  be  extended 
by  order  of  court  entered  in  the  cause  or 
by  agreement  of  counsel  in  writing  filed 
therein.  Held,  that  authority  to  grantor 
agree  to  such  extension  was  not  limited 
to  one  extension,  and  hence,  where  the 
court  granted  an  extension  within  thirty 
days  and  subsequent  ones  were  agreed  to 
by  counsel,  a  bill  of  exceptions  signed 
within  the  time  limited  in  the  last  exten- 
sion was  within  the  time  prescribed.  Mur- 
phy V.  St.  Louis  Coffin  Co.,  150  Ala.  143, 
43  So.  212. 

City  Court  of  Montgomery. — ^Under  the 
practice  act  for  the  city  court  of  Mont- 
gomery (Acts  1900-01,  p.  830,  §  10),  re- 
quiring bills  of  exceptions  to  be  signed 
within  thirty  days  after  trial  unless  the 
time  is  extended  by  order,  a  bill  of  ex- 
ceptions, not  signed  within  that  time  or 
within  the  time  fixed  by  any  order  of  court, 
can  not  be  considered  to  show  the  rulings 
at  trial,  and  will  be  stricken.  Central  of 
3  Ala  Dig— 48 


Georgia  Ry.  Co.  v.  Ashley,  49  So.  388,  160 
Ala.  580. 

Under  such  act,  a  bill  of  exceptions, 
signed  within  the  time  fixed  by  an  order 
made  within  thirty  days  of  the  ruling  on 
the  motion  for  new  trial,  will  be  consid- 
ered on  appeal  in  determining  the  pro- 
priety of  overruling  the  motion  for  new 
trial.  Central,  etc.,  R.  Co.  v.  Ashley,  160 
Ala.  580,  49  So.  388. 

Under  such  act  attorneys  may  not 
agree  to  extend  the  time  for  signing  after 
the  time  previously  extended  by  law  or 
otherwise  has  expired.  Montgomery 
Tract.  Co.  v.  Bozeman,  152  Ala.  145,  44 
So.  559. 

City  Court  of  Selnuu — Under  Acts 
1875-76,  p.  390,  §  14,  concerning  the  city 
court  of  Selma;  providing  that,  in  the 
trial  of  any  cause  at  law  without  a  jury, 
either  party  may  by  a  bill  of  exceptions 
present  for  review  the  conclusions  and 
judgment  of  the  court  on  the  evidence, 
and  that  the  supreme  court  shall  review 
the  same,  a  judgment  can  not  be  reviewed 
where  the  bill  of  exceptions  discloses  no 
exception  to  the  judgment  and  fails  to 
show  what  the  judgment  was.  Morey  v. 
Monk,  38  So.  265,  142  Ala.  175. 

But  the  rulings  of  the  court  on  the  ad- 
missibility of  evidence  arc  nevertheless 
reviewable.  Morey  v.  Monk,  38  So.  265, 
142  Ala.  175. 

City  Court  of  Bessemer.— Under 'Acts 
1900-01,  p.  1862,  establishing  the  city 
court  of  Bessemer  (section  14),  the  con- 
clusion and  judgment  of  the  trial  court 
will  not  be  reviewed  by  the  court  of  ap- 
peals, where  no  exception  is  reserved  to 
the  primary  court's  action.  Rarden  v. 
Salter,  55  So.  456,  1  Ala.  App.  569. 

§  80  (3)  Review. 

Under  Acts  1900-01,  p.  826,  the  supreme 
court  is  required,  on  appeal  from  the  city 
court  of  Montgomery,  to  review  the  con- 
clusions and  judgments  of  the  trial  court, 
when  rendered  without  the  intervention 
of  a  jury,  without  any  presumption  in  fa- 
vor of  the  trial  court.  Tisdale  v.  Troy, 
152  Ala.  566,  44  So.  601. 

While  under  the  practice  act  of  the 
Birmingham  city  court  (Acts  1888-89,  p. 
998,  §  11),  the  conclusions  of  the  trial 
court  upon  evidence  may  be  reviewed 
without  any  presumption  in  favor  of  the 


Digitized  by 


Google 


754 


Courts 


§§  80  (3)-82 


ruling  below,  the  supreme  court  should 
not  disregard  the  fact  that  the  trial  court, 
in  having  the  witnesses  in  person  before 
it,  had  better  opportunity  to  determine 
what  weight  should  be  accorded  to  the 
testimony.  Ponder  v,  D.  W.  Morris  & 
Bro.,  44  So.  651,  152  Ala.  531. 

§  80  (4)  Determination  and  Disposition 
of  Cause. 

Under  Acts  1900-01,  p.  826,  the  supreme 
court  is  required,  on  appeal  from  the  city 
court  of  Montgomery,  in  causes  tried 
without  the  intervention  of  a  jury,  to  ren- 
der such  judgment  as  the  city  court  should 
have  rendered,  or  reverse  and  remand  for 
further  proceedings,  as  may  seem  right. 
Tisdale  v.  Troy,  44  So.  601,  152  Ala.  560. 

V.    COURTS    OF     PROBATE    JURIS- 
DICTION. 

§  81.  Nature  and  Scope  of  Jurisdiction  in 
General. 

Original,  General  and  Unlimited  Ju- 
risdiction.— Under  Const,  art.  5,  §  9,  in- 
vesting the  general  assembly  with  power 
to  establish  courts  of  probate,  etc.,  the 
jurisdiction  of  the  probate  court  in  mat- 
ters of  grant  of  letters  testamentary,  and 
of  administration  and  of  orphans'  busi- 
ness, is  original,  general,  and  unlimited. 
Ikelheimer  v.  Chapman,  32  Ala.  676. 

Courts  of  probate  have  original,  gen- 
eral, and  unlimited  jurisdiction  of  the 
probate  of  wills.  Hall  v.  Hall,  47  Ala. 
290. 

A  court  of  probate  is  a  court  of  gen- 
eral jurisdiction  in  the  matter  of  grant- 
ing letters  of  administration.  Milbra  v. 
Sloss-Sheffield,  etc..  Iron  Co.  (Ala.),  62 
So.  176. 

In  the  probate  of  wills  as  well  as  in 
the  grant  of  letters  testamentary  or  of 
administration,  the  probate  court  has  not 
only  exclusive  jurisdiction,  but  possesses 
all  the  powers  and  attributes  of  a  court  of 
general  jurisdiction.  Acklen  v,  Goodman, 
77  Ala.  521.  See  ante,  "Special,  Limited 
or  Inferior  Jurisdiction/*  §  22. 

As  to  all  matters  of  administration,  the 
probate  court  is,  under  constitutional 
provisions  (Art.  7,  §  9),  a  court  of  gen- 
eral jurisdiction.  Steele  v.  Tutwiler,  68 
Ala.  107. 

The  orphans'  court  has  peculiar  and 
original  jurisdiction   over   the   subject   of 


probate  of  wills,  and  its  decree  in  rela- 
tion to  the  establishment  of  a  will  must 
be  taken  as  properly  entered  upon  legal 
testimony,  unless  the  contrary  appears. 
McGrews  r.  McGrews,  1  Stew.  &  P.  30. 

As  to  the  settlement  of  accounts  of  an 
executor  the  jurisdiction  of  the  court  of 
probate  is  purely  statutory,  and  in  its 
exercise  the  court  is  regarded  as  an  in- 
ferior court  of  limited  and  statutory,  not 
of  general,  jurisdiction.  Whorton  r. 
Moragne,  62  Ala.  201. 

Property  Left  to  Executors  in  Trust — 
The  probate  court  held  to  have  no  juris- 
diction to  inquire  into  the  conduct  of  a 
testamentary  trust  by  executors;  their 
duties  in  connection  with  the  trust  falling 
outside  the  scope  of  the  ordinary  duties 
of  executors.  Burch  v,  Gaston  (Ala.), 
62  So.  508.- 

Where  testatrix  gave  property  to  exec- 
utors in  trust  for  minors  during  minor- 
ity or  until  marriage,  when  they  were  to 
have  the  balance  of  the  trust  fund,  the 
executors*  judgment  and  account  to  be 
final,  held  that  under  Code  1907,  §  2666, 
the  probate  court  could  require  a  settle- 
ment at  the  instance  of  creditors  or  of  a 
grandchild  whose  interest  had  survived 
the  trust,  and  would  not  be  restrained 
where  it  did  not  appear  at  whose  instance 
the  court  acted.  Burch  v.  Gaston  (Ala.), 
62  So.  508. 

The  jurisdiction  of  the  county  court,  in 
the  adjustment  of  the  estate  of  a  dece- 
dent, is  limited.  Leavens  v.  Butler,  8 
Port.  380. 

Territorial  JuriscKction  of  Probate 
Judges. — In  the  absence  of  a  statute  pro- 
viding otherwise,  the  judicial  powers  of 
probate  judges  are  confined  to  the  terri- 
torial limits  of  the  county  in  which  they 
are  elected.  Rainey  v,  Ridgway,  43  So. 
843,  151  Ala.  532. 

§   82.   Constitutional  and   Statutory   Pro- 
visions. 

The  constitution,  by  granting  to  the 
general  assembly  power  to  establish 
courts  of  probate,  with  general  jurisdic- 
tion for  the  grant  of  letters  testamentary, 
etc.,  did  not  deny  to  it  the  power  of  in- 
vesting probate  courts  with  original  juris- 
diction in  matters  pertaining  to  persons 
of  unsound  mind.  Craft  v,  Simon,  24  So. 
380,  118  Ala.  625. 
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§  83.  Equitable  Powers  in  General. 

Probate  courts  have  no  equitable  ju- 
risdiction. Moore  v.  Winston,  66  Ala. 
296. 

§  84.  Ancillary  and  Incidental  Jurisdic- 
tion. 

As  incident  to  the  jurisdiction  given  the 
probate  court  by  statute  to  order  the  dis- 
tribution of  estates  and  the  payment  of 
legacies,  it  has  power  to  decree  the  ademp- 
tion of  legacies.    May  v.  May,  28  Ala.  141. 

The  power  given  the  orphans'  court, 
under  Clay's  Dig.,  p.  191,  §  1;  Id.  p.  197, 
§  24,  to  compel  the  distribution  of  per- 
sonal property,  and  to  determine  whether 
the  same  has  been  bequeathed  or  not — 
necessarily  includes  the  power  to  inquire 
into  the  validity  and  legal  effect  of  an 
instrument  asserted  as  a  will.  Harrison 
V.   Harrison,  9  Ala.  470. 

§  85.  Procedure  in  General. 

§  85  (1)  Trial. 

The  orphans'  court,  except  in  cases  of 
contested  wills  and  insolvent  estates,  has 
no  authority  to  summon  a  jury,  unless  it 
becomes  necessary,  in  the  progress  of  a 
cause,  to  ascertain  the  truth  as  to  some 
disputed  question  of  fact,  in  reference  to 
which  the  testimony  is  so  conflicting  that 
the  court  is  left  in  doubt  as  to  what 
should  be  its  decision.  Savage  v.  Dick- 
son, 16  Ala.  256. 

In  proceedings  on  a  petition  by  the 
vendee  of  real  estate  to  compel  the  per- 
sonal representative  of  a  deceased  vendor 
to  make  him  a  title,  the  orphans'  court 
has  no  power  to  impanel  a  jury,  unless  a 
real  doubt  arises  as  to  some  disputed 
fact.      Driver   v.    Hudspeth,    16    Ala.   348. 

§  8^  (2)  Judgment,  Orders,  and  Records. 

Petitioner  filed  a  petition  in  a  probate 
court  for  the  probate  of  a  lost  will,  which 
the  court  set  for  hearing  on  September 
29,  1911.  On  that  day  an  attempt  was 
made  to  contest  the  will,  and,  this  being 
eliminated,  the  court  proceeded  to  take 
testimony,  and  announced  that  he  would 
render  judgment  at  a  later  date.  On 
October  13th  following  he  filed  a  decree, 
denying  the  petition,  specifying  that  it 
had  been  rendered  at  a  special  term  held 
on  that  day,  and  declaring  that  it  was  the 
day  to  'hear  and  pass  on  the  petition,  etc. 
Held,  that  such  recital  imported  absolute 


verity;  and  that  the  decree  was  therefore 
not  void  as  rendered  at  a  time  when  the 
court  was  not  legally  in  session.  In  re 
Griffin    (Ala.),   59   So.  303. 

The  probate  court  is  a  continuation  of 
the  old  orphans'  court,  with  some  modi- 
fications, and  must  have  the  power  of  sup- 
plying the  lost  records  of  that  court.  Tay- 
lor V.   McElrath,  35  Ala.  330. 

§  85  (3)  Review  and  Vacation  of  Proceed- 
ings. 
When  a  probate  court  renders  a  void 
decree,  the  proper  mode  of  reaching  the 
defect  is  by  petition  to  the  probate  judge 
to  set  it  aside,  and  declare  it  vacated. 
Vaughn  v.  Sugg,  82  Ala.  357,  2  So.  32. 

VI.     COURTS     OF   APPELLATE    JU- 
RISDICTION. 

§  86.  Supervisory  Jurisdiction. 

An  appeal  may  be  taken  directly  to 
the  court  of  last  resort  from  any  inferior 
tribunal  which  has  original,  general,  and 
unlimited  jurisdiction  of  the  cause  of  ac- 
tion. Ex  parte  Boynton,  44  Ala.  261,  cited 
in  note  in  51  L.  R.  A.  38,  107. 

"By  the  common  law  tihe  power  is 
vested  in  the  supreme  court  to  review 
the  orders,  proceedings,  and  judgments 
of  all  inferior  courts  and  tribunals,  and 
pass  upon  the  question  of  their  jurisdic- 
tion and  decisions  on  questions  of  law." 
Ex  parte  Dickens,  162  Ala.  272,  50  So. 
218,    219. 

Under  Const.,  art.  8,  §§  1,  2,  declaring 
that  the  judicial  power  shall  be  vested 
in  "one"  supreme  court,  which  shall  have 
appellate  jurisdiction,  etc.,  such  court  has 
appellate  jurisdiction  in  chancery  cases. 
Lewis  V.  Lewis,  Minor  35. 

Under  Const,  art.  5,  §  2, •providing  that 
the  supreme  court  shall  have  appellate 
jurisdiction  only,  provided  that  it  may 
"issue  writs  of  injunction  *  *  *  and 
such  other  ♦  ♦  *  original  writs  as 
may  be  necessary"  to  give  a  general  su- 
perintendence and  control  of  inferior  ju- 
risdictions, the  supreme  court  has  no  ju- 
risdiction to  review  the  proceedings  of  a 
court  of  revenue  and  roads,  where  the 
circuit  court  'having  such  jurisdiction 
does  not  refuse  to  exercise  it.  Ex  parte 
Tarlton,  2  Ala.  35,  cited  in  note  in  1  L. 
R.  A.  38,  107. 

Const.   1901,  §  140,  giving  the  supreme 
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court  appellate  jurisdiction,  except  where 
such  jurisdiction  is  vested  in  some  infe- 
rior court  and  made  final,  and  providing 
that  the  supreme  court  may  issue  preroga- 
tive writs  in  its  exercise  of  superintendence 
and  control  of  inferior  courts,  authorizes 
the  creation  of  an  inferior  appellate  court 
with  final  jurisdiction,  but  retains  in  the 
supreme  court  power  of  superintendence 
and  control.  Williams  v.  Louisville  &  N. 
R.  Co.  (Ala.),  58  So.  315. 

The  supreme  court  will  exercise  its 
power  of  superintendence  and  control 
over  the  court  of  appeals  so  as  to  compel 
action  within  its  jurisdiction,  and  to  pre- 
serve uniformity  between  its  decisions 
and  those  of  the  supreme  court.  Wil- 
liams V.  Louisville,  etc.,  R.  Co.  (Ala.),  58 
So.  315. 

In  the  observance  of  the  duty  of  super- 
vision over  other  courts  laid  on  the  su- 
preme court  by  Const.  1901,  §  140,  it 
will  not  review  or  revise  the  findings  or 
conclusions  of  the  court  of  appeals  on 
the  matters  or  issues  of  fact  alone,  even 
for  a  determination  of  whether  legal 
principles  applied  by  that  court  to  the  de- 
cision of  an  appeal  should  =have  been  ap- 
plied to  it.  Ex  parte  Stevenson  (Ala.), 
58  So.  992. 

Under  the  express  provisions  of  Acts 
1888-89,  p.  998,  amending  the  act  estab- 
lishing the  city  court  of  Birmingham,  it 
is  the  duty  of  the  supreme  court  on  ap- 
peal to  review  the  conclusions  and  judg- 
ment of  the  court  on  the  evidence,  and, 
if  error  intervenes,  to  render  such  judg- 
ment as  should  have  been  rendered.  Mc- 
Geever  v.  S.  H.  Harris  &  Sons.  41  So. 
930.  148  Ala.  503. 

The  circuit  court  of  a  county,  has  a 
general  jurisdiction  and  superintending 
power  over  all  inferior  tribunals,  and  offi- 
cers exercising  ministerial  power  within 
its  territorial  limits.  Jack  v.  Moore,  66 
Ala.  184,  187,  cited  in  note  in  51  L.  R. 
A.  38. 

The  county  court  has  no  jurisdiction 
by  appeal,  in  cases  of  forcible  entry  and 
detainer.     Dunham  v.  Carter,  2  Stew.  496. 

§  87.  Original  Jurisdiction  in  General. 

The  supreme  court,  being  a  court  of 
appellate  jurisdiction  only,  has  no  juris- 
diction, in  the  first  instance,  to  issue  an 
order  to  the  clerk  of  the  circuit  court 
requiring    him    to    supersede    a    writ    of 


restitution  in  a  case  in  which  an  appeal 
has  been  taken  from  a  judgment  of  the 
circuit  court  Ex  parte  Floyd,  40  Ala. 
116. 

The  supreme  court  has  no  original  ju- 
risdiction to  consider  a  motion  to  quash 
an  information  impeaching  an  officer  on 
the  ground  that  the  information  was  not 
concurred  in  by  twelve  jurors,  and  was 
not  based  on  the  evidence  of  witnesses 
examined  or  on  legal  documentary  evi- 
dence, but  such  objections  must  be  first 
raised  in  the  court  to  which  the  report 
is  presented.  State  v.  Savage,  89  Ala.  1, 
7  So.  7. 

Acts  1819,  directing  an  original  motion 
in  the  supreme  court  against  a  delinquent 
tax  collector,  is  repugnant  to  Const.,  art. 
5,  §  2,  providing  that  "the  supreme  court 
except  in  cases  otherwise  directed  by  this 
constitution,  shall  have  appellate  juris- 
diction  only."     State  r.   Flinn,    Minor   8. 

The  supreme  court  will  dismiss  a  pe- 
tition for  a  rule  nisi  to  the  judge  of  a 
county  court  to  show  cause  why  he 
should  not  reinstate  and  try  criminal 
cases  nol.  pross'd  by  him,  since  original 
jurisdiction  to  control  such  judge  is  in 
the  circuit  court.  Ex  parte  State  (Ala.), 
47  So.  742. 

The  exercise  of  the  power  by  the  su- 
preme court  of  giving  summary  judg- 
ment on  motion  against  the  securities  in 
writ  of  error  bonds  is  not  an  assumption 
of  original  jurisdiction  by  it.  Johnston 
V.  Atwood,  2  Stew.  225. 

§  88.  Issuance  of  Prerogative  or  Remedial 

Writs. 
§  88  (1)  In  General 

Under  Const.,  art.  6,  §  2,  giving  the  su- 
preme court  general  supervisory  jurisdic- 
tion over  inferior  courts,  under  sudh  re- 
strictions not  repugnant  to  the  constitu- 
tion as  may  be  prescribed  by  law,  with 
"power  to  issue  writs  of  injunction,  man- 
damus, *  *  *  and  such  other  remedial 
writs  as  may  be  necessary  to  give  it  a 
general  superintendence  of  inferior  juris- 
dictions," the  legislature  has  no  power 
to  prescribe  the  manner  in  which  said 
court  must  exercise  its  powers  to  issue 
writs  of  injunction,  mandamus,  etc.,  and 
such  other  writs  as  may  be  necessary  in 
the  exercise  of  its  supervisory  jurisdic- 
tion. Ex  parte  Candee,  48  Ala.  386,  cited 
in  note  in  51  L.  R.  A.  38,  111. 
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Under  the  provisions  of  the  constitution 
and  Code,  the  jurisdiction  of  the  supreme 
court  to  issue  writs  of  injunction,  man- 
damus, etc.,  is  revisory,  and  can  only  be 
exercised  when  it  is  necessary  to  give  it 
a  general  superintendence  and  control  of 
inferior  jurisdictions.  This  necessity  can 
not  be  said  to  exist  if  there  be  any  other 
court  or  judge  in  the  state  who  has  the 
power  to  issue  writs.  If  refused  by  such 
courts,  or  the  judges  thereof,  then  their 
decisions  may  be  reviewed  in  the  su- 
preme court  on  appeal.  Ex  parte  Croom, 
19  Ala.  561,  cited  in  note  in  51  L.  R.  A. 
38,  107;  Ex  parte  Henderson,  43  Ala.  392, 
cited  in  note  in  51  L.  R.  A.  38,  107,  cited 
in  note  in  51  L.  R.  A.  38,  107. 

A  probate  court  is  an  inferior  jurisdic- 
tion within  the  meaning  of  Code  1896,  § 
918,  which  provides  that  the  circuit  court 
shall  exercise  a  general  superintendence 
over  all  inferior  jurisdictions,  and  the  su- 
preme court  will  not  award  a  writ  against 
it  in  the  first  instance  when  there  has  been 
no  prior  application  to  the  circuit  court. 
Ex  parte  Town  of  Roanoke,  23  So.  524, 
117  Ala.  547,  cited  in  note  in  51  L.  R.  A. 
107. 

The  supreme  court  of  Alabama  does 
not  possess  original  power  to  award  a 
writ  of  habeas  corpus.  Ex  parte  Simon- 
ton,  9  Port.  383,  cited  in  note  in  51  L.  R. 
A.  38. 

A  person  in  confinement  for  the  viola- 
tion of  a  municipal  ordinance,  whose  ap- 
plication for  a  discharge  on  habeas  cor- 
pus has  been  refused  by  a  probate  judge, 
may  apply  directly  to  the  supreme  court 
for  relief,  without  first  making  applica- 
tion to  a  circuit  judge  or  chancellor.  Ex 
parte  Burnett,  30  Ala.  461,  cited  in  note 
in  51  L.  R.  A.  38,  107. 

§  88  (2)  Certiorari. 

See  the  title  CERTIORARI. 

Certiorari  is  an  appropriate  remedy  to 
review  the  decisions  of  the  court  of  ap- 
peals by  the  supreme  court  under  its 
constitutional  power  to  superintend  and 
control  inferior  jurisdictions.  Williams 
V.  Louisville  &  N.  R.  Co.  (Ala.),  58  So. 
315. 

Where  the  court  of  appeals  found  that 
a  swindler  and  not  plaintiff  paid  to  de- 
fendant in  discharge  of  defendant's  mort- 
gage money  which  the  swindler  obtained 


from  plaintiff,  a  decision  that  plaintiff 
could  not  recover  from  defendant  under 
the  rule  that  the  money  was  paid  under 
a  mistake  held  not  to  conflict  with 
a  prior  decision  of  the  supreme 
court,  so  that  certiorari  did  not  lie  to 
review  the  judgment  of  the  court  of  ap- 
peals. Ex  parte  Richard  (Ala.),  61  So. 
819. 

A  petition  for  certiorari,  to  bring  up 
an  order  of  the  probate  court  revoking 
the  appointment  of  petitioner  as  adminis- 
trator of  a  decedent's  estate,  should  be 
to  the  circuit  court,  and  not  to  the  Su- 
preme Court  in  the  first  instance.  Ex 
parte  Davis,  170  Ala.  114,  54  So.  164. 

The  county  court  has  no  jurisdiction 
by  certiorari,  in  cases  of  forcible  entry 
and  detainer.  Dunham  v.  Carter,  2  Stew. 
496. 

§  88  (3)  Injunction. 

See  the  title  INJUNCTION. 

The,  supreme »  court  has  authority  to 
issue  writs  of  injunction  when  a  case  call- 
ing for  the  exercise  of  such  authority  is 
presented.  Davis  v,  Tuscumbia,  C.  &  D. 
R.  Co.  4  Stew.  &  P.  421. 

§  88  (4)  Mandamus. 

See  the  title  MANDAMUS. 

Limitation  of  Power  of  Supreme  Court 
to  Award  Mandamus. — Under  Code, 
§  3826,  giving  the  supreme  court  origi- 
nal jurisdiction  to  issue  and  determine 
writs  of  mandamus  in  relation  to  matters 
of  which  no  other  court  has  jurisdiction, 
the  supreme  court  can  not  award  a  man- 
damus to  an  inferior  court,  commanding 
it  to  set  aside  a  judgment,  where  there 
are  other  courts  having  jurisdiction  of 
appeals  from  such  court.  State  v.  Hew- 
lett, 27  So.   18,   124  Ala.  471. 

Mandamus  Can  Not  Issue  from  Su- 
preme  to  Probate  Court— Under  Code, 
§  3826,  providing  that  the  supreme  court 
has  original  jurisdiction  in  the  issue  of 
writs  of  mandamus  as  to  matters  in  which 
no  other  court  has  jurisdiction,  manda- 
mus can  not  issue  from  the  supreme  to 
the  probate  court,  the  latter  being  sub- 
ject to  the  writ  from  the  circuit  and  other 
courts.  Christopher  r.  Stewart,  32  So.  11, 
133  Ala.  348. 

Const,  art.  6,  §  2,  invests  the  supreme 
court  with  appellate  jurisdiction  only,  ex- 
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cept  in  cases  otherwise  directed  therein, 
under  such  restrictions  and  regulations, 
not  repugnant  to  the  constitution,  as  may 
from  time  to  time  be  prescribed  by  law, 
and  with  power  to  issue  such  remedial 
and  original  writs  as  may  be  necessary 
to  give  it  general  superintendence  and 
control  of  inferior  courts.  Code  1876, 
§  571,  impliedly  prohibits  the  supreme 
court  from  exercising  original  jurisdic- 
tion in  the  issue  and  determination  of 
writs  of  mandamus,  in  relation  to  mat- 
ters of  which  any  other  court  has  juris- 
diction, and  from  issuing  remedial  and 
original  writs,  in  the  exercise  of  appel- 
late jurisdiction,  except  when  necessary 
to  give  it  superintendence  and  control  of 
inferior  courts.  Section  657  authorizes 
the  circuit  court  to  exercise  a  general 
superintendence  over  all  inferior  jurisdic- 
tions. Held,  that  the  supreme  court  has 
no  jurisdiction  to  issue  a  writ  of  manda- 
mus directly  to  the  probate  court  or  to 
the  judge  of  such  court,  requiring  and 
commanding  a  vacation  of  an  order.  Ex 
parte  Pearson,  76  Ala.  521,  cited  in  note 
in  51  L.  R.  A.  38,  107. 

Supreme  Court  Can  Not  Issue  Manda- 
mus to  Board  of  Registrars  of  a  County. 
— Const.  1901,  §  140,  gives  the  supreme 
court  original  jurisdiction  to  issue  writs 
of  injunction,  quo  warranto,  and  such 
other  remedial  and  original  writs  as  may 
be  necessary  to  give  it  general  superin- 
tendence and  control  of  inferior  jurisdic- 
tions. Code,  §  2825.  relative  to  manda- 
mus and  remedial  writs,  provides  that  all 
applications  for  mandamus  shall  be  by 
verified  petition,  etc.,  and  §  2827  provides 
that  from  the  judgment  of  any  court  in 
such  proceeding  an  appeal  lies  to  the  su- 
preme court.  Held,  that  the  supreme 
court  has  no  jurisdiction  to  entertain  a 
petition  for  mandamus  to  compel  the 
board  of  registrars  of  a  county  to  reg- 
ister the  relator  as  an  elector;  the  board 
not  being  a  "jurisdiction**  which  the  su- 
preme court  may  control  by  cfriginal  writ, 
and  mandamus  and  other  superintending 
writs  for  the  control  of  such  boards  be- 
ing issuable  only  by  the  circuit  court,  or 
other  courts  of  like  jurisdiction.  In  re 
Giles,  32  So.  167,  133  Ala.  211,  cited  in 
note  in  20  L.  R.  A.,  N.  S.,  947. 

Circuit  Court  Has  No  Jurisdiction  to 
Issue  Mandamus  to  Probate  Judge  in  An- 


other Circuit.— Under  Code,  §  657,  au- 
thorizing the  circuit  court  to  exercise  a 
general  superintendence  over  all  inferior 
jurisdictions,  a  circuit  court  of  one  county 
has  no  jurisdictiofi  to  issue  a  mandamus 
to  the  probate  judge  of  a  county  in  an- 
other judicial  circuit.  Dunbar  r.  Frazer. 
78  Ala.  529,  cited  in  note  in  51  L.  R.  A. 
107. 

Mandamus  against  Speaker  of  House 
of  Representatives.— The  supreme  court 
will  take  original  jurisdiction  of  an  ap- 
plication by  a  member  of  the  house  of 
representatives  for  a  mandamus  against 
the  speaker  of  said  house,  to  compel  him 
to  certify  to  the  comptroller  of  public  ac- 
counts the  amount  to  which  the  petitioner 
is  entitled,  as  a  member  of  said  house, 
for  mileage  or  per  diem  compensation. 
Ex   parte   Pickett,  24   Ala.  91. 

§  88  (5)  Prohibition. 

See  the  title  PROHIBITION. 

The  supreme  court  has  no  constitu- 
tional power  to  award  a  writ  of  prohibi- 
tion to  the  probate  court,  in  the  absence 
of  any  application  to  the  circuit  court, 
which  is  invested  with  authority  to  exer- 
cise a  general  superintendence  over  that 
court.  Ex  parte  Russell,  29  Ala.  717,  cited 
in  note  in  51   L.  R.  A.  38,   107. 

The  supreme  court  will  not  grant  a 
prohibition  to  restrain  proceedings,  un- 
der a  rule  nisi,  for  a  mandamus  issued 
by  circuit  judge  to  a  probate  judge,  be- 
cause Code,  §  629,  authorizes  circuit 
judges,  to  grant  writs  of  mandamus,  but 
the  writ  will  be  awarded  to  vacate  and 
annul  an  order  for  a  supersedeas  granted 
by  such  circuit  judge  to  restrain  proceed- 
ings under  an  execution  issued  on  a  de- 
cree of  the  probate  court,  until  such  ap- 
plication for  a  mandamus  could  be  heard 
in  the  circuit  court.  Ex  parte  Peterson, 
33  Ala.  74. 

§  88  (6)  Quo  Warranto. 

See  the  title  QUO  WARRANTO. 

The  supreme  court  will  not  entertain 
an  information  in  the  nature  of  a  quo 
warranto,  to  try  the  right  of  an  individ- 
ual to  the  office  of  judge  of  the  county 
court,  unless  an  application  has  been  first 
made  to,  and  refused  by,  the  circuit  court. 
State  V.  Williams,  1  Ala.  342,  cited  in  note 
in.  51  L.  R.  A.  38,  107. 
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VII.  UNITED  STATES  COURTS. 

(A)  JURISDICTION  AND  POWERS 
IN  GENERAL. 

§  88.  Power  of  Congress  to  Create  Courts 
and  Confer  Jurisdiction. 

The  thirty-third  section  of  the  judiciary 
act  of  1789  (U.  S.  Statutes  at  Large,  vol. 
1,  p.  91),  which  empowers  justices  of  the 
peace  and  other  officers  therein  named 
to  arrest  and  commit  (or  bail,  as  the 
case  may  require)  persons  charged  with 
a  violation  of  the  criminal  law  of  the 
United  States,  is  not  unconstitutional; 
the  authority  thus  conferred  on  justices 
of  the  peace  is  not  "judicial  power" 
within  the  third  article  of  the  federal 
constitution,  nor  does  the  exercise  of  it 
make  them  federal  officers  within  the  sec- 
ond clause  of  the  second  section  of  the 
second  article.  Ex  parte  Gist,  26  Ala. 
156. 

§  90.  Presumptions  as  to  Jurisdiction. 

In  an  action  on  an  attachment  bond 
given  in  a  federal  court,  in  the  absence 
of  a  showing  to  the  contrary,  it  will  be 
presumed  that  the  federal  court  acquired 
jurisdiction  of  the  person  of  the  attach- 
ment defendant.  Hundley  v,  Chadick,  109 
Ala.  575,  19  So.  845. 

(B)  JURISDICTION  DEPENDENT 
ON  CITIZENSHIP,  RESIDENCE, 
OR    CHARACTER    OF    PARTIES. 

§  91.  Controversies  between  Citizens  of 
Different  States. 
Change  of  Citizenship  Pending  Suit- 
Where  a  suit  has  been  instituted  in  a  fed- 
eral court  between  citizens  of  different 
states,  the  jurisdiction  of  that  court  is 
not  ousted  by  a  subsequent  change  of 
domicile,  by  which  such  parties  become 
citizens  of  the  same  state.  Ex  parte 
Jones,    66    Ala.    202. 

§  92.  Allegations  in  Pleadings. 

Sufficiency  of  Allegations. — A  complaint 
describing  plaintiffs  as  partners,  who  are 
residents  and  citizens  of  one  state,  and 
defendants  as  C.  &  Co.,  residents  and  citi- 
zens of  another  state,  sufficiently  shows 
the  adverse  citizenship  of  the  parties. 
Hundley  v.  Chadick,  109  Ala.  575,  19  So. 
845. 


(C)  JURISDICTION  DEPENDENT 
ON  AMOUNT  OR  VALUE  IN 
CONTROVERSY. 

§  93.  Matter  in  Dispute  and  Amount  or 
Value  Claimed  or  Involved. 
Determination  of  Amount. — In  a  suit 
by  a  part  of  the  distributees  and  heirs 
at  law  of  an  intestate  against  his  admin- 
istrator, whether  the  amount  involved 
was  sufficient  to  give  jurisdiction  to  the 
United  States  circuit  court  should  be  de- 
termined by  the  amount  of  the  fund  in 
the  hands  of  the  administrator  for  dis- 
tribution, and  not  by  the  separate  sums 
decreed  to  the  several  distributees.  Thorn- 
ton V,  Tyson,  95  Ala.  589,  10  So.  639. 

(D)  PROCEDURE,  AND  ADOPTION 
OF  PRACTICE  OF  STATE 
COURTS. 

Garnishment. — The  proceeding  by  gar- 
nisl.ment  being  authorized  by  law  in  Ala- 
bama in  1828,  the  district  court  of  the 
United  States  in  that  state  could  legiti- 
mately adopt  such  mode  of  proceeding, 
under  the  act  of  congress  of  that  year. 
Pearce  z\  Winter  Iron  Works,  32  Ala.  68. 

(E)  SUPREME  COURT. 

Review  of  Decisions  of  State  Courts.— 

A  certificate  from  the  clerk  of  the  su- 
preme court  of  the  United  States,  stating 
that  a  judgment  of  the  supreme  court  of 
Alabama  had  been  reversed  there,  and 
thence  remanded,  that  such  further  pro- 
ceedings might  be  had  therein,  in  con- 
formity to  the  judgment  and  decree  of 
that  court,  "as  according  to  right  and 
justice,  and  the  constitution  and  laws  of 
the  United  States,  ought  to  be  had,"  does 
not  inhibit  the  supreme  court  of  Alabama 
from  looking  into  the  record,  and  decid- 
ing the  case  upon  some  point  which  did 
not  arise  in  judgment  before  the  supreme 
court  of  the  United  States,  the  decision 
of  that  court  being  conclusive  only  upon 
the  points  there  adjudged.  Goodtitle  v. 
Kibbe,   1   Ala.   403. 

(F)  TERRITORIAL  AND  PROVI- 
SIONAL   COURTS. 

Transfer  of  Causes.— Under  the  act  of 
congress  establishing  the  territory  of  Ala- 
bama, the  constitution  of  Alabama,  and 
the    Acts    of    1819    (Laws    190,    s.    5-476, 
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s.  4),  the  record  need  not  show  that  an 
action  instituted  in  the  superior  court  of 
a  county  in  the  Mississippi  territory  was 
transferred  to  the  circuit  corrt  of  Ala- 
bama in  the  same  county.  Harrison  v, 
Cassity,  Minor  291. 

VIII.   CONCURRENT   AND   CON- 
FLICTING JURISDICTION,  AND 
COMITY. 

(A)  COURTS  OF  SAME  STATE,  AND 
TRANSFER  OF  CAUSES. 

§   94.   BxcluAive    or    Concurrent  Jurisdic- 
tion. 

§  94  (1)  In  GreneraL 

The  circuit  court  has  exclusive  juris- 
diction as  to  the  sale  of  fixtures  insepa 
rable  from  real  estate,  levied  upon  by 
virtue  of  executions  issued  by  justices  of 
the  peace.  McDaniel  v.  Moody,  3  Stew. 
314. 
§  94  (2)  County  Courts. 

Wihere  the  county  court  had  taken  ju- 
risdiction of  a  proceeding  of  garnishment, 
of  which  the  chancery  court  had  concur- 
rent jurisdiction,  and  the  garnishees  an- 
swered charging  themselves  as  such,  it 
was  held  that  assignees  of  the  indebted- 
ness of  the  garnishees  to  the  defendant 
might  proceed  in  the  chancery  court  to 
prevent  the  rendition  of  judgment  against 
the  garnishees,  as  the  county  court  had 
not  jurisdiction  of  a  proceeding  for  that 
purpose.  Eaton  v,  Patterson,  2  Stew.  & 
P.  9. 

§  94  (S)  Municipal  or  Other  City  Courts. 
In  civil  causes,  where  the  amount  in 
controversy  is  between  $50  and  $100,  the 
city  court  of  Montgomery,  like  the  cir- 
cuit court,  has  concurrent  jurisdiction 
with  justices  of  the  peace,  which  juris- 
diction is  derived  from  constitutional  pro- 
visions, and  is  not  affected  by  any  incon- 
sistent statutory  provisions  contained  in 
the  Revised  Code.  Carew  v,  Lillienthall, 
60  Ala.  44. 

§  94  (4)  Justices  of  the  Peace. 

Code,  §  1149,  giving  justices  jurisdic- 
tion of  actions  for  injuries  to  stock  by 
a  railroad,  where  the  sum  does  not  ex- 
ceed $100,  is  not  exclusive;  the  circuit 
court  having  general  jurisdiction  of  all 
actions    in   which    the    sum    involved    ex- 


ceeds $50.     Kansas  City,  M.  &  B.  R.  Co. 
V,  Whitehead,  109  Ala.  495,  19  So.  705. 

§  95.  Election  of  Tribunal 

Where  a  court  of  law  in  which  an  ac- 
tion is  pending,  upon  an  allegation  that  a 
suit  is  pending  in  equity  for  the  same 
identical  cause,  makes  an  order  that  the 
plaintiff  elect  whether  he  will  proceed  at 
law  or  in  chancery,  such  order  will  not 
conclude  the  chancery  court,  although  a 
forced  election  has  been  made  at  law, 
and  entered  upon  the  record.  Planters' 
&  Merchants'  Bank  v.  Walker,  7  Ala. 
926. 

§  96.  Priority  of  Jurisdiction. 

Court  First  Assuming  Jurisdiction  Ac- 
quires Exclusive  Jurisdiction. — "The  court 
first  assuming  jurisdiction  of  a  cause,  the 
subject  matter  being  within  the  general 
competency  of  such  court,  must  be  al- 
lowed to  pursue  and  exercise  its  jurisdic- 
tion to  the  exclusion  of  all  co-ordinate 
tribunals.  Beasley  v.*  Howell,  117  Ala. 
499,  22  So.  989."  McDonnell  v.  Farrow, 
132  Ala.  227,  31  So.  475,  476. 

Where  suits  are  brought  between  the 
same  parties,  and  to  test  the  same  rights, 
in  two  different  courts  having  concur- 
rent jurisdiction,  the  court  first  having 
possession  of  the  case,  its  power  being 
adequate  to  the  administration  of  com- 
plete justice,  should  retain  its  jurisdic- 
tion and  confine  the  litigation  to  that 
forum.     Gould  v,  Hayes,  19  Ala.  438. 

Where  two  courts  have  an  equal  and 
concurrent  jurisdiction,  the  one  that  com- 
mences the  exercise  of  its  jurisdiction 
first  has  the  preference,  and  is  not  to  be 
obstructed  in  the  legitimate  exercise  of 
its  powers,  by  a  court  of  only  co-ordinate 
jurisdiction  in  respect  to  the  subject  mat- 
ter.    Eaton  V,  Patterson,  2  Stew.  &  P.  9. 

"  'Where  the  jurisdiction  of  a  court  and 
the  right  of  a  plaintiff  to  prosecute  in  it 
has  once  attached,  that  right  can  not  be 
arrested  or  taken  away  by  proceedings  in 
any  other  court.'  Troy  Fertilizer  Co.  v, 
Prestwood,  116  Ala.  119,  22  So.  262." 
Southern  Hardware,  etc.,  Co.  v,  Lester, 
166  Ala.  86,  52  So.  328,  332. 

Court  First  Assuming  Jurisdiction  Must 
Have  Power  to  Grant  Relief.— "But  this 
rule,  as  generally  stated,  depends  for  ef- 
fective application  upon  one  condition, 
among   others,  viz,    that  such  court,    first 
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taking  cognizance  of  the  matter,  must  be 
adequately  jurisdictioned  to  grant  the  re- 
lief to  which  the  parties  are  entitled,  or 
conversely,  that  the  rule  indicated  does 
not  apply  where  the  court  first  taking 
cognizance  of  the  case  is  too  limited  in 
power  to  afford  the  relief  to  which  the 
parties  are  entitled.  8  Am.  &  Eng.  Ency. 
Law,  p.  33;  11  Cyc.  pp.  983-986;  Eaton  v. 
Patterson,  2  Stew.  &  P.  9,  15;  Dwyer  v, 
Garlough,  31  O.  St.  158,  160/'  Southern 
Hardware,  etc.,  Co.  v,  Lester,  166  Ala.  86, 
52  So.  328,  332. 

Probate  and  chanceiy  courts  being 
given  concurrent  jurisdiction  of  the  set- 
tlement of  estates  of  decedents,  the  court 
first  acquiring  jurisdiction  should  be  al- 
lowed to  continue  in  the  settlement,  un- 
less some  special  reason  arises  for  equi- 
table interference.  Swpope  v,  Swoope, 
173  Ala.  157,  55  So.  418;  Moore  v.  Le- 
sueur.  33  Ala.  237. 

Where  the  probate  court  has  first  ac- 
quired jurisdiction  of  the  administration 
of  an  estate,  it  can  not  be  deprived 
thereof  by  the  chancery  court  except  on 
some  special  equitable  ground  disclosed 
in  the  bill  of  an  administrator  seeking 
to  remove  the  administration  to  the  chan- 
cery court.  Kirkbride  v.  Kelly,  52  So. 
660,  167  Ala.  570. 

Though  the  statutory  jurisdiction  of 
the  probate  and  chancery  courts  to  par- 
tition property  is  concurrent,  the  tribu- 
nal first  acquiring  jurisdiction  is  entitled 
to  exercise  the  same  exclusive  of  the 
other.  Finch  v.  Smith,  41  So.  819,  146 
Ala.  644. 

While  a  proceeding  is  pending  in  the 
probate  court  for  the  assignment  of 
dower,  the  chancery  court  will  not  in- 
terfere where  nothing  intervenes  to  ren- 
der the  jurisdiction  of  the  probate  court 
inadequate.     Hause  v.  Hause,  57  Ala.  262. 

Chanceiy  and  Orphans'  Courts. — The 
rule  that,  where  two  courts  have  con- 
current jurisdiction,  the  one  first  taking 
cognizance  of  a  cause  has  the  right  to 
retain  it  to  the  exclusion  of  the  other, 
does  not  apply  to  a  suit  in  chancery  by 
heirs  and  distributees  to  compel  an  ex- 
ecutor to  account,  where  the  will  created 
executory  trusts  which  the  orphans'  court 
had  no  power  to  enforce.  Gould  v,  Hayes, 
19  Ala.  438. 


Probate    Courts  of    Different  Counties. 

— Intestate  left  no  property  in  the  county 
of  his  residence,  but  left  property  in  an- 
other county,  and  an  administrator  of  his 
estate  was  duly  appointed  by  the  pro- 
bate court  of  the  latter  county,  under  the 
direct  provisions  of  Code  1886,  §  2013, 
subd.  5.  Subsequently  the  administrator 
resigned  and  was  discharged.  Held,  that 
under  Code  1886,  §  2064,  providing  that, 
if  the  executor  or  administrator  resign, 
the  probate  court  having  jurisdiction 
must  grant  letters,  with  the  will  an- 
nexed, as  in  cases  of  intestacy,  the  pro- 
bate court  first  granting  letters  still  re- 
tained exclusive  jurisdiction  of  the  estate, 
and  the  court  of  the  county  of  his  resi- 
dence had  no  jurisdiction  to  thereafter 
grant  letters.  Beasley  v.  Howell,  22  So. 
989,  117  Ala.  499. 

Under  Code,  §  45,  providing  that,  when- 
ever a  will  has  been  admitted  to  probate, 
the  judge  of  the  court  in  which  it  was 
probated  may  issue  letters  testamentary, 
a  probate  court  of  one  county,  on  de- 
termining that  testatrix  is  an  inhabitant 
thereof,  and  that  the  paper  propounded 
for  probate  is  her  last  will,  has  the  ex- 
clusive power  to  issue  letters  testamen- 
tary; and  a  subsequent  petition,  filed  in 
a  probate  court  of  another  county,  aver- 
ring that  testatrix  died  an  inhabitant  of 
that  county,  and  -praying  the  appoint- 
ment of  an  administrator  there,  can  give 
the  latter  court  no  jurisdiction  to  make 
the  appointment.  McDonnell  v.  Farrow, 
31   So.  475,  132  Ala.   227. 

Where  a  suit  had  been  instituted  by 
the  directors  of  a  railroad  on  the  demand 
of  a  stockholder  for  an  accounting  against 
a  lessee  of  the  road,  etc.,  and  the  court 
in  which  such  suit  was  instituted  ac- 
quired jurisdiction  of  the  subject  matter 
and  proper  parties  necessary  to  the  relief 
demanded,  the  stockholder,  though  not  a 
party  to  such  suit,  was  not  entitled  to 
maintain  a  bill  for  similar  relief  and  the 
appointment  of  a  receiver  in  another 
court  of  concvurent  jurisdiction.  Gray 
V,  South  &  N.  R.  Co.,  43  So.  859,  151 
Ala.    215. 

The  mere  creation  of  a  court  for  the 
trial  of  a  particular  class  of  cases  does 
not  oust  a  superior  court  previously  hav- 
ing jurisdiction.  State  v,  Abram,  4  Ala. 
272. 
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§  97.  Pendency  and  Scope  of  Prior  Pro- 
ceeding. 

§  97  (1)  Probate  Proceedings,  Adminis- 
tration, Distribution,  and  Settlement 
of   Estates. 

Where,  on  a  bill  filed  for  that  purpose, 
the  chancery  court  assumes  jurisdiction 
of  the  administration  of  an  estate,  all  in- 
cidental questions  must  be  there  settled, 
and  nothing  can  thereafter  be  done  in 
the  probate  court.  Hamby  v.  Hamby,  51 
So.  732,  165  Ala.  171. 

But  the  probate  court,  having  inherent 
jurisdiction  to  make  its  records  speak  the 
truth,  has  a  right  to  hear  and  determine 
a  petition  for  the  revocation  of  letters 
testamentary  previously  granted  by  it» 
notwithstanding  that  a  city  court  has 
assumed  jurisdiction  of  the  administra- 
tion of  the  estate.  Pruett  r.  Pruett,  32 
So.   638,   131   Ala.   578. 

The  mere  ascertainment  by  the  county 
court  of  the  sum  remaining  in  the  hands 
of  administrators,  etc.,  even  though  the 
settlement  be  final,  does  not  devest  chan- 
cery of  jurisdiction,  when  applied  to  by 
a  distributee  to  compel  payment  of  a  por- 
tion to  which  he  is  entitled.  Cherry  v. 
Belcher,   5   Stew.   &  P.   133. 

The  assignment  of  dower  and  the  allot- 
ment of  homestead  are  steps  incident  to 
the  administration  in  the  probate  court 
of  estates  of  decedents,  but  a  decree  of 
the  probate  court  allotting  homestead 
does  not  oust  the  chancery  court  of  its 
jurisdiction  to  assume  the  administration 
of  estates.  Hamby  v.  Hamby,  51  So.  732, 
165  Ala.  171. 

§  97  (2)  Proceedings  for  Partition. 

A  bill  for  partition  among  heirs,  which 
proceeds  on  the  theory  that  an  adminis- 
tration of  the  decedent's  estate  is  unnec- 
essary, does  not  draw  to  the  chancery 
court  jurisdiction  to  administer  the  es- 
tate; and  in  the  absence  of  an  amendment 
setting  up  subsequent  proceedings  in  the 
probate  court  undertaking  to  assume  ju- 
risdiction and  appoint  an  administrator 
and  allow  the  homestead  exemption,  and 
praying  for  a  removal  of  the  administra- 
tion into  the  chancery  court,  the  probate 
court  may  proceed  in  due  course  to  the 
settlement  of  the  estate.  Hamby  v, 
Hamby,    165    Ala.    171,    51    So.    732. 


§   99.   Assumption   and  Exercise   of  Con- 
flicting Jurisdiction  in  General 

Wrhen  the  orphans*  court,  in  a  matter 
of  concurrent  jurisdiction,  has  taken  cog- 
nizance and  proceeded  to  a  final  decree, 
a  court  of  chancery  will  not  interfere, 
unless  the  bill  alleges  some  special  rea- 
son for  its  interposition.  King  v.  Smith, 
15  Ala.  264. 

The  circuit  court  can  not  compel  the 
production  of  a  deposition  in  the  hands 
of  a  commissioner  tal^n  by  him  under 
a  commission  from  the  chancery  court, 
without  an  order  authorizing  it  from  thQ 
court  from  which  the  commission  issued. 
Smith  V.   Collins,  94  Ala.  394,   10  So.  334. 

§  99.  Suspension  of  Proceedings. 

The  act  conferring  on  judges  of  the 
county  courts  power  concifrrent  with  the 
judges  of  the  circuit  courts  to  issue  writs 
of  certiorari  and  supersedeas  does  not 
authorize  a  judge  of  the  former  court  to 
supersede  an  execution  issued  by  a  jus- 
tice of  the  peace,  unless  the  supersedeas 
issue  as  ancillary  to  a  certiorari  to  re- 
move the  cause  from  the  justice  for  a 
trial  de  novo.  Gray  v,  Dennis,  3  Ala. 
716. 

§    100.   Injunction  or    Prohibition  against 
Proceedings. 

A  court  of  equity  will  not  issue  an  in- 
junction to  restrain  the  action  of  the  pro- 
bate court  where  it  involves  the  determi- 
nation of  the  question  of  the  jurisdiction 
of  the  probate  court  over  any  proceeding 
pending  therein.  Birmingham  Railway  & 
Electric  Co.  v,  Birmingham  Traction  Co., 
25  So.  777,  121  Ala.  475. 

A  court  of  equity  can  not  by  injunction 
restrain  a  party  to  a  cause  in  another  ju- 
risdiction, at  the  instance  of  the  opposing 
party,  from  having  the  court  proceed  to 
a  final  adjudication,  in  the  absence  of 
some  special  equity  not  cognizable  by 
the  court  trying  the  cause.  Birmingham 
Railway  &  Electric  Co.  v.  Birmingham 
Traction  Co.,  25   So.   777,   121   Ala.   475. 

The  rule  that,  where  two  courts  have 
equal  and  concurrent  jurisdiction,  the  one 
which  first  assumes  the  exercise  of  its 
jurisdiction  will  be  given  the  preference, 
and  not  be  obstructed  by  the  other  court, 
does  not  prevent  a  court  of  equity  from 
enjoining  the  county  court  from  proceed- 
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ing  with  a  garnishment  suit  in  which  the 
garnishee  is  alleged  to  be  a  judgment 
debtor  of  the  defendant,  on  the  petition 
of  one  claiming  to  be  the  equitable  owner 
of  the  judgment  in  question,  though  the 
defendant  be  the  owner  of  record,  be- 
carce.  complainrnt's  t't'e  1  e'r.g  merely 
equitable,  the  county  court  can  not  in 
the  garnishment  suit  adjudicate  complain- 
ant's rights.  Eaton  r.  Patterson,  2  Stew. 
&  P.  9. 

§  101.  Transfer  of  Causes. 

§    102.   Courts    from  and    to  Which 

Transfer  May  Be  Made. 

Where  the  assistance  of  a  court  of 
chancery  is  necessary  in  construing  a 
will  and  administering  trusts  therein  pro- 
vided for,  the  settlement  and  administra- 
*tion  of  the  estate  may  be  removed  from 
the  probate  court  to  the  court  of  equity. 
Ashurst  V.  Ashurst,  175  Ala.  667,  57  So. 
442. 

The  administration  of  an  estate,  begun 
in  the  probate  court  of  a  county  in  which 
the  deceased  was  an  inhabitant  at  the 
time  of  his  death,  can  not  be  removed 
into  a  court  of  equity  in  any  other 
district  than  that  containing  the  county 
where  the  administration  was  begun. 
Patton  V.  Monroe.  36  So.  512,  139  Ala. 
482. 

There  is  no  authority  given  to  the  or- 
phans' court  to  make  an  order  transfer- 
ring a  cause  from  it  to  the  circuit  court; 
and,  if  the  successor  of  the  judge  making 
such  order  decline  to  entertain  jurisdic- 
tion of  the  cause  by  reason  thereof,  it  is 
error.     King  v.  Shackleford,   13  Ala.  435. 

§  108.  Causes  Which  May  Be  Trans- 

ferred — Grounds. 
Removal   of   Administration    of    Estate 
from  Probate  into  Chancery  Court — The 

settlement  of  an  estate,  which  had  been 
commenced  in  the  probate  court,  may  be 
removed  into  chancery  by  the  administra- 
tor, whenever  the  powers  of  the  former 
court  are  inadequate  to  do  complete  jus- 
tice between  the  parties,  as  where  the 
distributees  seek  to  charge  the  adminis- 
trator with  the  payment  of  money,  against 
which  he  has  a  complete  equitable  de- 
fense, not  available  before  the  probate 
court.  Stewart's  Ex'r  v.  Stewart's  Heirs, 
31  Ala.  207. 


A  bill  may  be  filed  in  the  chancery 
court  by  legatees  or  distributees  for  re- 
moval to  such  court  of  the  administra- 
tion of  an  estate,  without  alleging  any 
cause  for  equitable  interposition,  where 
the  fact  that  the  probate  court  has  as- 
sumed jurisdiction  for  final  settlement  is 
negative.  Colquitt  v.  Gill,  41  So.  784,  147 
Ala.  554. 

Where  an  administratrix  had  filed  her 
accounts  for  a  settlement,  and  the  time 
had  been  set  for  the  hearing,  and  a  bill 
had  been  filed  against  her,  setting  up  the 
necessity  of  a  discovery  as  an  independ- 
ent equity,  it  was  sufficient  ground  for 
removing  the  estate  into  the  chancery 
court.  Townsend  v.  Miles,  52  So.  651, 
167  Ala.  514. 

There  can  be  no  removal  into  the  chan- 
cery court  from  the  probate  court  of  the 
settlement  of  a  decedent's  estate,  on  a 
bill,  filed  by  some  of  the  distributees, 
seeking  to  set  aside,  on  the  ground  of 
fraud,  assignments  of  their  respective  dis- 
tributive interests,  made  to  different  per- 
sons and  at  different  times,  but  which 
does  not  complain  of  the  management  of 
the  estate  by  the  administrator,  or  of  any 
action  of  the  probate  court  in  reference 
thereto,  and  contains  no  showing  of  any 
reason  why  the  probate  court  can  not  do 
full  justice  to  all  the  parties.  Marsh's 
Adm'r  v.  Richardson's  AdmV,  49  Ala.  430. 

An  administratrix,  a  widow,  filed  a  pe- 
tition in  the  probate  court  to  have  the 
estate  declared  insolvent.  The  heirs  con- 
tested the  application  and  pending  the 
issue  of  insolvency  filed  a  bill  in  chan- 
cery praying  that  the  administration  be 
removed  into  that  court.  The  bill  alleged 
that  the  administratrix  was  proceeding  to 
"have  her  dower  set  aside,  and  that  the 
property  could  not  be  divided  by  metes 
and  bounds,  in  which  case  the  probate 
court  had  no  jurisdiction  under  Code 
1886,  §  1910;  that  the  administratrix  had 
failed  to  inventory  some  of  the  assets; 
and  that  decedent  was  seised  of  other 
realty  at  the  time  of  his  death  besides  his 
homestead.  Held,  that  the  probate  court 
has  jurisdiction  to  determine  whether  the 
widow  was  entitled  to  dower,  and  that 
the  bill  disclosed  no  equitable  reason  for 
removing  the  administration  from  the 
probate  court.  Espalla  v,  Dolan,  91  Ala. 
152,  8  So.  491. 
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A  settlement  of  an  administrator's  ac- 
count may  be  removed  from  the  probate 
to  the  chancery  court,  on  the  application 
of  either  party,  where  any  question  arises 
in  the  account  or  settlement  which  the 
probate  court,  by  reason  of  its  limited 
powers,  is  incompetent  to  try.  Glenn  v, 
Billingslea,  64  Ala.  345. 

§  104, Proceedings. 

§  104  (1)  In  General 

When  a  cause  is  by  consent  entered  of 
record,  transferred  from  a  city  court  to 
the  circuit  court,  which  has  concurrent 
jurisdiction,  and  the  parties  appear  in  the 
circuit  court  for  two  terms,  without  ob- 
jection, and  continuances  arc  granted,  such 
transfer  is  binding,  though  the  statute 
provides  another  manner  for  procuring 
such  transfer.  Ex  parte  Rice,  102  Ala. 
671,  15  So.  450. 

A  surviving  partner  is  not  a  proper  party 
to  a  bill  to  remove  the  administration 
of  the  deceased  partner's  estate  from  the 
probate  to  the  chancery  court,  as  such 
surviving  partner  has  no  interest  in  the 
administration  of  the  estate  of  the  de- 
ceased partner,  nor  has  the  administra- 
tion of  such  estate  any  connection  with 
the  settlement  of  the  partnership  affairs, 
except  the  right  of  the  administrator  to 
call  on  the  surviving  partner  for  a  set- 
tlement..  Tillery  r.  Tillery,  46  So.  582, 
155  Ala.  495. 

Act  March  1,  1881,  authorizes  the  par- 
ties, by  written  agreement  filed  with  the 
clerk  of  the  city  court  of  Montgomery, 
to  transfer  their  case  to  the  circuit  court 
of  the  county,  and  provides  that  the  clerk 
of  the  city  court  shall  make  a  transcript, 
etc.,  and  deliver  the  same,  and  all  the 
original  papers,  to  the  clerk  of  the  circuit 
court;  but  that  no  cause  shall  be  trans- 
ferred until  the  costs,  including  the  costs 
of  transcript,  shall  be  paid  to  the  clerk 
of  the  city  court.  Held  that,  where  par- 
ties agreed  to  so  transfer  their  case,  and 
that  "defendants  pay  the  costs"  of  cer- 
tain witnesses  named,  plaintiff  was  not 
entitled  to  have  the  case  docketed  in  the 
circuit  court  without  first  paying  the 
costs  other  than  the  costs  of  such  wit- 
nesses. Ex  parte  Burton,  100  Ala.  391,  14 
So.  651. 

§  104   (2)   On  Whose  Application  Cause 
Removed. 

The  heirs  at  law  of  a  decedent  whose 


personal  property  is  amply  sufficient  to 
pay  debts  are  interested  in  the  adminis- 
tration of  the  estate  so  long  as  the 
widow's  dower  remains  unassigrned,  since 
the  personal  representative  is,  under  the 
statute,  invested  with  important  powers 
as  to  the  realty  and  may  apply  to  the 
probate  court  for  the  assignment  of 
dower;  and  hence  an  heir  at  law  may 
maintain  a  bill  for  the  removal  of  the 
administration  from  the  probate  into  the 
chancery  court  and  for  the  allotment  of 
dower.  Snodgrass  v.  Snodgrass  (Ala.),  57 
So.  474. 

The  right  of  an  heir,  legatee,  or  dis- 
tributee to  have  the  administration  of  the 
estate  removed  to  the  chancery  court 
without  assigrning  any  reasons  therefor 
does  not  extend  to  the  administrator, 
and  is  not  conferred  by  the  fact  that  the 
administrator  in  such  an  attempt  joins 
with  him  one  of  the  heirs  as  a  complain- 
ant Kirkbride  v,  Kelly,  52  So.  660,  167 
Ala.  570. 

§  104  (3)  Time  of  Bftaking  Af^tication  for 
Transfer. 

An  act  establishing  a  new  county  gave 
defendants  residing  in  such  n^w  county  a 
right,  not  depending  on  the  discretion  of 
courts,  to  have  suits  pending  in  any  of 
the  courts  of  the  counties  out  of  which 
the  new  county  was  formed  transferred 
for  trial  to  the  court  having  jurisdiction 
thereof  in  the  new  county,  upon  the  ap- 
plication of  such  defendants.  Held,  that 
the  application  must  be  made  within  a 
reasonable  time  or  the  right  would  be 
held  to  be  waived  and  an  application 
made  more  than  ten  years  after  the  pas- 
sage of  the  act  was  not  within  a  reason- 
able time,  and  might,  for  that  reason,  be 
denied.     Ex  parte  Rhodes,  43  Ala.  373. 

§  104  (4)  Petition  for  RemovaL 

A  bill  for  removal  of  an  administration 
from  the  probate  to  the  chancery  court 
need  not  allege  that  decedent  died,  or 
that  the  estate  had  assets  in  the  county 
in  which  the  administration  is  pending; 
those  facts  being  referable  to  the  is- 
suance of  letters  of  administration  by 
the  probate  court,  to  which  alone  Code 
1896,  §  55,  applies.  Colquitt  v.  Gill,  41 
So.  784,  147  Ala.  554. 

Under  Code,  §  2000,  permitting  any 
one    interested    in    a    will,    who    has    not 
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contested  as  therein  provided,  at  any  time 
within  five  years  after  probate  to  con- 
test by  bill  in  chancery,  a  bill  by  next  of 
kin  to  remove  administration  into  chan- 
cery, and  claiming  property  as  belonging 
to  the  estate,  which  is  not  mentioned  in 
the  will,  is  not  demurrable  for  uncer- 
tainty in  "neither  affirming  nor  denying" 
the  validity  of  the  will,  such  validity  be- 
ing immaterial  to  the  relief  prayed. 
Bromberg  v.  Bates,  98  Ala.  621,  13  So. 
557. 

A  bill  to  remove  administration  to  the 
chancery  court  is  not  demurrable  for 
averments  that  the  executor's  inventory 
is  not  "full  and  complete,"  as  required 
by  statute,  and  setting  forth  the  items 
complainants  believe  to  have  been  omit- 
ted, though  a  petition  to  correct  the  in- 
ventory might  be  made  after  the  removal. 
Bromberg  v.  Bates,  98  Ala.  621,  13  So. 
557. 

§  104  (5)  Effect  of  Application  for  Trans- 
fer. 
Where  a  bill  is  filed  to  remove  the  set- 
tlement and  administration  of  an  estate 
from  the  probate  to  the  chancery  court 
on  the  ground  that  the  assistance  of  the 
chancellor  in  construing  a  will  and  ad- 
ministering the  trusts  is  necessary,  the 
chancellor  could  not  on  hearing  a  de- 
murrer to  the  bill  construe  the  will,  for 
he  was  not  entitled  to  construe  it  until 
he  acquired  jurisdiction  thereof,  and  the 
mere  filing  of  the  bill  did  not  remove 
the  proceedings  from  the  probate  to  the 
chancery  court,  but  only  authorized  the 
chancellor,  if  the  bill  was  sufficient,  to 
order  the  removal  of  such  proceedings. 
Ashurst  V,  Ashurst,  175  Ala.  667,  57  So. 
442. 

§   106.  Effect  of  Transfer  and  Pro- 

ceedings  Had  Thereafter. 

Where  a  cause  is  transferred  from  the 
orphans'  to  the  chancery  court,  the  latter 
will  take  it  in  the  plight  and  condition 
it  is  then  in,  and  proceed  with  it  like 
other  chancery  causes,  applying  the  law 
regulating  such  estates  in  the  orphans' 
court.  Taliaferro  v.  Brown,  11  Ala.  702; 
Hall  V.  Wilson,  14  Ala.  295. 

Where  a  contest  of  the  widow's  claim 
for  homestead  exemption  is  removed  to 
the  circuit  court,  an  appeal  will  not  lie 
from  the  judgment  of  that  court,  but  only 


from  the  judgment  of  the  probate  court 
thereon.    Coffey  v,  Joseph,  74  Ala.  271. 

(B)   STATE    COURTS    AND  UNITED 
STATES  COURTS. 

§  106.  Exclusive  or  Concurrent  Jurisdic- 
tion. 

§  106  (1)  Suits  Brought  under  IntersUte 
Commerce  Act 

"When  federal  statutes  have  been  en- 
acted governing  and  regulating  inter- 
state commerce,  they  will  be  recognized 
and  enforced  by  the  courts  of  this  and 
other  states.  Southern  R.  Co.  v.  Harri- 
son, 119  Ala.  539,  24  So  552;  Mobile,  etc., 
R.  Co.  V.  Dismukes,  94  Ala.  131,  10  So. 
289;  Southern  Pac.  Co.  v,  Crenshaw,  5 
Ga.  App.  675,  63  S.  E.  865."  Central,  etc., 
R.  Co.  V,  Sims,  169  Ala.  295,  53  So.  826. 

Interstate  Commerce  Law  (Act  Feb.  4, 
1887,  c.  104,  24  Stat.  386  [U.  S.  Comp.  St. 
1901,  p.  3169]),  §  20,  as  amended  by  Act 
June  29,  1906,  c.  3591,  §  7,  34  Stat.  593  (U. 
S.  Comp.  St.  Supp.  1909,  p.  1163),  making 
the  initial  carrier  of  an  interstate  ship- 
ment liable  for  loss  of  or  injury  thereto, 
caused  by  any  connecting  carrier,  will  be 
enforced  in  a  state  court.  Central,  etc., 
R.  Co.  V,  Sims,  169  Ala    295,  53  So.  826. 

§  106  (2)  Suits  on  Bonds. 

Where  the  plaintiff  in  detinue  in  a 
Utiited  States  district  court  suffers  a  non- 
suit, the  defendant  may  sue  on  the  bond 
in  a  state  court.  Wood  v,  Coman,  56  Ala. 
283. 

§  106  (S)  Actions  Affecting  Consuls  and 
Ambassadors. 

"Prior  to  the  act  of  congress  of  date 
February  18,  1875  (18  Stat.  316,  c.  80), 
the  district  court  of  the  United  States 
had  exclusive  jurisdiction  in  suits  against 
consuls  of  a  foreign  power  by  a  citizen 
of  the  United  States.  Such  was  repeat- 
edly decided  in  such  cases,  and  such,  in- 
deed, was  the  language  oi  the  statute. 
Rev.  St.  U.  S.,  §  711;  Davis  v.  Packard,  7 
Pet.  276,  8  L.  Ed.  684;  McKay  v,  Garcia, 
6  Ben.  556,  Fed.  Cas.  No.  8,844;  Miller 
V,  Van  Loben,  66  Cal.  341,  5.  Pac.  512; 
Sartiori  v,  Hamilton,  13  N.  J.  Law  107; 
Valarino  v,  Thompson,  7  N.  Y.  576,  and 
others.  By  the  said  act  of  February  18, 
1875,  the  former  statute  was  repealed,  and 
said   act   did   not  give  exclusive  jurisdic- 
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tion  in  such  cases  to  the  United  States 
district  court,  and  the  state  courts  now 
have  jurisdiction  to  hear  and  determine 
cases,  in  civil  matters,  although  the  de- 
fendant may  be  a  consul  general  of  a 
foreign  power.  Rev.  St.  U.  S.  (2d  Ed.),  § 
563  (U.  S.  Comp.  St.  1901,  p.  455);  Fro- 
ment  z\  Duclos  (D.  C),  30  Fed.  386;  Bors 
V,  Preston,  111  U.  S.  261,  4  S.  Ct.  407,  28 
L.  Ed.  419;  De  Give  v.  Grand  Rapids 
Furniture  Co.,  94  Ga.  605,  21  S.  E.  582." 
Deleon  v.  Walter,  163  Ala.  499,  50  So. 
934,  935. 
§  107.  Election  of  Tribunal 

Whenever  a  legal  right  arises,  and  the 
state  court  is  competent  to  administer 
justice,  the  right  may  be  asserted  in  such 
court,  although  the  federal  court  may 
have  concurrent  jurisdiction,  unless  the 
jurisdiction  is  limited  by  law  to  the  fed- 
eral courts.  Raisler  v.  Oliver,  97  Ala. 
710,  12  So.  238. 

A  claimant  of  property  taken  posses- 
sion of  by  a  receiver  appointed  by  a  fed- 
eral court,  in  a  suit  to  which  such  claim- 
ant was  not  a  party,  who  files  a  petition 
in  such  suit  claiming  the  property,  sub- 
mits himself  to  the  jurisdiction  of  that 
court,  and  can  not  maintain  an  action  tq 
recover  the  property  in  a  state  court. 
Steele  z\  Walker,  21  So.  942,  115  Ala.  485. 
§  108.  Pendency  and  Scope  of  Prior  Pro- 
ceeding. 
§  108  (1)  In  General. 

Where  matters  are  within  the  concur- 
rent jurisdiction  of  both  the  state  and 
federal  courts,  and  have  been  subjected 
to  the  control  of  one  of  them,  there  can 
not  be  any  unnecessary  interference 
therewith  by  the  other.  City  of  Opelika 
r.  Daniel.  59  Ala.  211. 
§  108  (2)  Scope  and  EfiFect  of  Proceed- 
ings Pending  in  Federal  Court 

The  mere  fact  that  a  suit  to  foreclose 
a  mortgage  given  by  a  corporation  in 
trust  to  secure  bonds  issued  without  con- 
sideration to  its  stockholders  has  been 
commenced  in  a  federal  court,  and  a  fore- 
closure and  sale  decreed,  but  not  yet  ex- 
ecuted, does  not  prevent  a  state  court  of 
competent  jurisdiction  entertaining  a  suit 
by  simple  contact  creditors  of  the  cor- 
poration, who  were  neither  parties  nor 
privies  to  the  foreclosure  suit,  for  relief 
from  the  fraud  of  the  corporation  and 
stockholders,    though    in    granting    relief 


the  state  court  must  not  disturb  the  pos- 
session of  the  property  in  the  hands  of 
the  federal  court,  or  conflict  with  its  de- 
cree. Gay  V,  Brierfield  Coal  &  Iron  Co., 
94  Ala.  303,  11  So.  353,  16  L.  R.  A.  564. 
§  109.  Prisoners  under  Arrest,  Commit- 
ment, or  Sentence. 

After  the  passage  of  the  ordinance  of 
secession,  the  courts  of  the  state  of  Ala- 
bama had  not  jurisdiction  to  discharge 
from  custody  a  person  arrested  prior  to 
said  ordinance  for  a  violation  of  the  crim- 
inal laws  of  the  United  States,  within  the 
limits  of  the  state  of  Virginia.  The  ques- 
tion of  his  right  to  be  discharged,  or  his 
transfer  to  the  proper  court  in  Virginia 
for  trial,  appertained  to  the  jurisdiction 
of  the  district  court  of  the  Confederate 
States.     Ex  parte   Kelly,  37  Ala.   474. 

State  courts  have  jurisdiction  of  habeas 
corpus  to  discharge,  from  the  custody 
of  an  enrolling  officer  of  the  Confederate 
States,  a  person  exempt  from  military 
service.     Ex   parte   Cain    39   Ala.   440. 

The  state  courts  have  jurisdiction  of 
the  writ  of  habeas  corpus  where  the  pe- 
titioner claims  that  the  conscript  laws  of 
the  Confederate  States  do  not  reach  him 
or  authorize  his  enrollment  as  a  con- 
script because  he  is  under  or  over  age, 
not  a  white  man,  or  not  a  resident  of  the 
Confederate  States,  or  where  the  party 
claims  that  he  stands  absolutely  and  un- 
conditionally exempt  from  military  serv- 
ice because  he  belongs  to  some  sect 
or  class  which  the  act  of  congress  de- 
clares operates  an  exemption.  Ex  parte 
Hill,  38  Ala.  429. 

On  petition  for  habeas  corpus,  by  a 
person  who,  being  liable  to  military  serv- 
ice under  the  act  of  congress  approved 
April  16,  1862,  commonly  called  the  "first 
conscript  law,"  procured  and  placed  in 
his  stead  a  substitute,  and  was  thereupon 
discharged;  but,  after  the  passage  of  the 
"second  conscript  law,"  approved  Sept- 
ember 27,  1862,  was  again  arrested  by  the 
enrolling  officer,  on  the  ground  that  his 
discharge  had  become  inoperative,  be- 
cause his  substitute  was  personally  liable 
to  service  under  the  latter  law — the  state 
court  or  judge  to  whom  the  application 
for  the  writ  is  made,  has  jurisdiction  to 
determine  the  question  of  fact,  whether 
the  petitioner  placed  in  his  stead  a  sub- 
stitute, and  was  thereupon  discharged; 
and    also    the    question    of    law,    whether 
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such  discharge  exempted  the  petitioner 
from  liability  to  service  under  the  latter 
law,  his  substitute  being  within  the  con- 
scr'pt  age  as  therein  specified.  Ex  parte 
Hill,  38  Ala.  458. 

The  commandant  of  conscripts,  at 
one  of  the  camps  of  instruction,  having 
vacated,  on  the  ground  of  fraud,  a  dis- 
charge procured  by  a  person  who,  being 
liable  to  military  service  under  the  "con- 
script laws"  of  congress,  had  furnished 
a  substitute  in  his  stead;  and  the  decision 
of  the  commandant  having  been  ap- 
proved by  the  secretary  of  war — a  state 
court  or  judge  has  no  jurisdiction,  on 
habeas  corpus  or  otherwise,  to  revise  or 
control  the  action  and  decision  of  the 
commandant,  at  the  instance  of  the  per- 
son whose  discharge  is  thus  vacated,  on 
the  ground  that  ex-parte  affidavits  were 
received  against  him  on  the  trial,  or  that 
he  was  not  notified  of  the  time  and  place 
of  taking  testimony,  or  that  he  was  not 
allowed  an  opportunity  to  cross-examine 
witnesses.  Ex  parte  Hill.  38  Ala.  458. 
See  the  title  HABEAS  CORPUS. 
§  110.  Property  in  Custody  of  the  Law. 

§  111.  Possession  of  Receiver. 

In  an  action  to  enforce  railroad  bonds, 
commenced  in  a  state  court,  wherein  a  re- 
ceiver w^as  appointed  who  took  posses- 
sion of  the  road,  an  intervening  creditor 
could  not  object  that  the  state  court  was 
without  jurisdiction  because  of  a  previous 
suit  in  the  federal  court  of  the  district  in- 
cluding that  state  in  which  a  receiver  was 
also  appointed.  Forrest  v,  Luddington, 
68  Ala.  1. 

§    112.   Assignments   for   Benefit   of 

Creditors,  and  Insolvency  and  Bank- 
ruptcy  Proceedings. 
The  state  chancery  court,  and  not  the 
federal    court,    is    the    proper    trib\inal    to 
afford   relief  against   an   execution    levied 
upon  property   in   which   a   bankrupt   had 
acquired    an    inchoate    right    between    the 
interlocutory    and    final    decree    in    bank- 
ruptcy.    Mosby  V.  Steele,  7  Ala.  299. 
§  113.  Injunction  by  State  Court  against 
Proceedings  in  United  SUtes  Court 
One   should    file    a   bill   in   equity    in    a 
federal  court  to  obtain  the  benefit  of  an 
equitable  defense  to  an  action  in  a  federal 
court,    as    no    state    tribunal    can    enjoin 
the   prosecution   of  such  action.     City  of 
Opelika  v,  Daniel,  59  Ala.  211. 


(C)     COURTS     OF     DIFFERENT 

STATES  OR  COUNTRIES. 
§  114.  Comity  between  Courts  of  Differ- 
ent States. 
Where  a  court  of  another  state  on  ac- 
tion brought  therein  is  advised  that  the 
jurisdiction  of  the  courts  of  this  state 
has  been  first  invoked  by  the  parties,  that 
court  may,  on  the  ground  of  comity,  stay 
its  jurisdiction,  but  before  judgment  in 
the  courts  of  this  state  such  action  is  a 
matter  of  grace,  and  not  the  observance 
of  a  legal  duty.  Joseph  &  Bros.  Co.  v. 
Hoffman,  173   Ala.  568,  56  So.   216. 

In  construing  an  act  of  congress  with 
respect  to  its  effect  on  a  contract  made 
in  another  state,  comity  does  not  require 
the  court  to  follow  the  interpretation 
placed  on  the  act  by  the  supreme  court  of 
that  state.  Southern  Ry.  Co.  v.  Harrison, 
24  So.  552,  119  Ala.  539,  43  L.  R.  A.  385. 
§  115.  Pendency  and  Scope  of  Prior  Pro- 
ceeding. 

Where  administration  has  been  right- 
fully granted  and  is  still  pending  in  an- 
other state,  a  court  of  chancery  here,  al- 
though it  may  entertain  a  bill  quia  timet 
to  prevent  the  destruction  of  assets  of 
the  estate  that  have  beep  brought  within 
its  jurisdiction,  will  not  proceed,  at  the 
instance  of  the .  distributees,  to  a  final 
settlement  of  the  administration,  but  will 
remit  them  for  that  purpose  to  the  tri- 
bunal which  has  first  taken  cognizance 
of  the  cause.  Worthy  v.  Lyon,  18  Ala. 
784. 

§  116.  Injunction  against  Proceedings. 

Where  plaintiff  and  defendant  are  both 
citizens  of  Alabama,  a  coutt  of  equity  of 
that  state  has  power,  by  judgment  in 
personam,  to  restrain  defendant  from  fur- 
ther prosecuting  an  action  by  attach- 
ment and  garnishment  in  a  court  of  Louis- 
iana to  reach  money  due  plaintiff  in  that 
state,  which,  under  the  laws  of  Alabama, 
is  exempt  from  legal  process,  but  which 
is  not  exempt  in  Louisiana.  Allen  v, 
Buchanan,  97  Ala.  399,   11   So.   777. 

§  2M)2.  As  to  reviewable  decision  of  pro- 
bate courts,  see  ante,  "Procedure  in  Gen- 
eral," §  85. 

§  208.  As  to  appellate  jurisdictioii  of 
courts  in  general,  see  ante,  "Courts  of 
Appellate  Jurisdiction,"  §§  86-88. 
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See  the  title  INCEST. 

COVENANT,  ACTION  OF. 

Analysis. 

§  1.  Nature  and  Scope  of  Remedy. 
§  2.  Time  to  Sue,  and  Limitations. 
§  3.  Parties. 
§  4.  Pleading. 

§  5.  Declaration. 

§  6.  Plea,  Replication,  and  Subsequent  Pleadings. 

Cross  References, 

See  the   titles  ACTION;   BONDS;   COVENANTS;   DEEDS;    ELECTION    OF 
REMEDIES. 


§  1.  Nature  and  Scope  of  Remedy. 

Covenant  lies  on  an  obligation  under 
seal  to  pay  money.  Bassett's  Ex'r  v,  Jor- 
dan, 1  Stew.  352. 

Covenant  is  the  proper  remedy  to  re- 
cover on  a  contract  under  seal  for  the 
payment  of  a  sum  of  money  in  bank 
notes.     Jackson  v.  Waddill,  1  Stew.  579. 

Covenant  lies  on  articles  of  agreement 
containing  a  penalty  for  nonperformance. 
Hatch  V.  Pettus,  Minor  46. 

Covenant  may  be  maintained  on  an  at- 
tachment bond.  '  Hill  v.  Rushing,  4  Ala. 
212. 

Covenant  lies  for  breach  of  agreements 
between  partners.  Stone  v,  Dennis,  3 
Port.  231. 

Covenant  can  be  maintained  only  upon 
a  writing  under  seal.  McVoy  v.  Wheeler, 
6  Port.  201. 

An  action  of  covenant  will  not  lie  on 
a  sealed  contract  which  has  been  modified 
or  enlarged  by  parol.  McVoy  v,  Wheeler, 
6  Port.  201. 

§  S.  Time  to  Sue,  and  Limitations. 

Covenant  will  not  lie  for  the  rent  re- 
served for  a  whole  term  until  the  term 
has  passed,  though  it  was  payable  in 
monthly  installments  and  some  of  them 
are  due  and  unpaid,  but  will  lie  for  any 
of  the  installments  as  they  fall  due.  North 
V.  Eslava,  12  Ala.  240. 


§  3.  Parties. 

Two  covenanting  with  another  by  dis- 
tinct and  separate  writings,  the  one  to 
do  certain  things  and  the  other  to  se- 
cure the  doing  of  those  things,  can  not 
be  joined  as  defendants  in  covenant  by 
the  covenantee.  Childress  v.  McCullough, 
5  Port.  54. 

§  4.  Pleading. 

See  post,  "Declaration,"  §  5;  "Plea,  Rep- 
lication, and  Subsequent  Pleadings,"  §  6. 
§  5. Declaration. 

A  declaration  in  covenant  must  clearly 
show  that  the  covenant  is  broken.  Ridg- 
ell  V.  Dale,  16  Ala.  36. 

In  covenant  it  is  not  necessary  to  set 
out  in  the  declaration  matter  of  defea- 
sance, for  benefit  of  plaintiff.  Hatch  v. 
Pettus,  Minor  49. 

A  declaration  covenant  for  monthly  in- 
stallments of  rent  which  counts  on  a  part 
of  a  month  not  due  and  on  the  residue 
of  the  unexpired  term  is  bad.  North  v. 
Eslava,  12  Ala.  240. 

§  6. Plea,  Replication^  and  Subsequent 

Pleadings. 

One  sued  for  breach  of  covenant,  can 
not  under  the  plea  of  covenant  performed, 
avail  himself  of  the  difficulty  of  perform- 
ing his  covenant,  in  excuse.  Stone  v. 
Dennis    3  Port.  231. 
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COVENANTS. 

Analysis. 
I.  Requisites  and  Validity. 

§  yi.  Forms  of  Particular  Covenants. 

(A)  Express  Covenants. 

(B)  Implied  Covenants. 

§  1.  Words  of  Conveyance. 

§  2.  Particular  Words. 

§  3.  Description  of  Premises. 

n.  Construction  and  Operation. 

(A)  Covenants  in  General. 

§    4.  General  Rules  of  Construction. 

§     5.  Dependent  or  Independent  Covenants. 

§    6.  Persons  Entitled  to  Enforce  Personal  Covenants. 

§    7.  Persons  Liable  on  Personal  Covenants. 

§    8.  Subject  Matter  in  General. 

§    9.  Limitation  to  Premises  Conveyed. 

§  10.  Limitation  by  Other  Covenants. 

§  11.  Release  or  Discharge  from  Liability  on  Personal  Covenants. 

(B)  Covenants  of  Title. 

§  12.  Knowledge  of  Parties  as  to  Defects  in  Title  or  Incumbrances. 

§  13.  Covenant  of  Seisin. 

§  14.  Covenant  against  Incumbrances. 

§  15.  Covenant  for  Quiet  Enjoyment. 

§  16.  Covenant  of  Warranty. 

§  17.  In  General. 

§  18.  General  Warranty. 

(C)  Covenants  Running  with  the  Land. 

§  19.  Covenants  Which  May  Run  with  Land  in  General. 

§  20.  Covenant  for  Quiet  Enjoyment. 

§  21.  Covenant  of  Warranty. 

§  22.  Covenant  as  to  Use  of  Property. 

§  22  (1)  In  General. 

§  22  (2)  Nuisances  and  Particular  Occupations. 
§  23.  Persons  Entitled  to  Enforce  Real  Covenants. 
§  24.  Grantees  and  Assignees  in  General. 

§  24  (1)  In  General. 

§  24  (2)  Taking  Conveyance  after  Breach. 

§  25.  Conveyance  as  Transfer  of  Covenant. 

§  26.  Privity  of  Estate  between  Covenantee  and  Grantee. 

§  27.  Persons  Liable  on  Real  Covenants. 

m.  Performance  or  Breach. 

§  28.  Obligation  to  Perform  in  General. 
§  29.  Demand  of  Performance  in  General. 

3   Ala   Dig— 49  769 
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§  30.  Notice  to  Maintain  or  Defend  Title. 

§  31.  Sufficiency. 

§  32.  Effect  on  Liability  in  General. 

§  33.  Sufficiency  of  Performance  in  General. 

§  34.  Breach  in  General. 

§  35.  Covenants  of  Title  in  General. 

§  36.  Covenants  of  Seisin. 

§  37.  Covenant  of  Right  to  Convey. 

§  38.  Covenant  against  Incumbrances. 

§  38  (1)  In  General. 

§  38  (2)  Dower. 

§  38  (3)  Taxes. 

§  38  (4)  Easement. 
§  39.  Covenant  for  Quiet  Enjoyment. 
§  40.  Covenant  of  Warranty. 
§  41.  Breach  in  General. 

§  41   (1)  In  General. 

§  41   (2)  Liens  and  Mortgages. 

§  41   (3)  Description  of  Premises. 

§  42.  Paramount  Title  or  Right. 

§  43.  Eviction. 

§  43  (1)  Necessity. 

§  43  (2)  Sufficiency. 

IV.  Actions  for  Breach. 

§  44.  Grounds  of  Action  in  General. 
§  45.  Defenses. 

§  45  (1)  In  General. 

§  45  (2)  Other  Breaches. 
§  46.  Jurisdiction  and  Venue. 
§  47.  Parties. 
§  48.  Pleading. 
§  49.  Declaration,  Complaint,  or  Petition. 

§  49  (1)  In  General. 

§  49  (2)  Averments  as  to  Parties. 

§  49  (3)  Setting  Forth  Covenants. 

§  49  (4)  Averment  of  Performance  of  Conditions  Precedent* 

§  4?  (5)  Allegations  as  to  Paramount  Claim. 

§  50.  Plea  or  Answer,  and  Subsequent  Pleadings. 

§  51.  Issues,  Proof,  and  Variance. 

§  52.  Evidence. 

§  53.  Presumptions  and  Burden  of  Proof. 

§  54.  Admissibility  in  General. 

§  55.  Judgment  as  Evidence  of  Paramount  Title  or  Right. 

§  55  (1)  Conclusiveness  and  Effect  in  General. 

§  55  (2)  Conclusiveness  of  Judgment  Obtained  after  Notice 
to  Covenantor. 
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§  56.  Damages. 

§  57.  In  General. 

§  58.  Covenant  of  Seisin. 

§  58  (1)   In  General. 

§  58  (2)  Recovery  of  Purchase  Money  with  Interest. 

§  58  (3)  Partial  Breach. 

§  58  (4)  Value  of  Improvements. 
§  59.  Covenant  against  Incumbrances. 

§  59  (1)  In  General. 

§  59  (2)   Nominal  Damages. 

§  59  (3)  Amount  of  Actual  Damage  or/of  Incumbrance. 

§  60.  Covenant  for  Quiet  Enjoyment. 

§  61.  Covenant  of  Warranty. 

§  61   (1)  In  General. 

§  61   (2)  Nominal  Damages. 

§  61   (3)   Purchase  Money  and  Interest,  and  Expenses. 

§  62.  Costs  and  Expenses  of  Litigation. 

§  63.  Trial. 

§  64.  Verdict  and  Findings. 

§  65.  Effect  of  Recovery  on  Title  to  Property. 

Cross  References, 

As  to  action  of  covenant,  see  the  title  COVENANT,  ACTION  OF.  As  to  party 
walls,  see  the  title  PARTY  WALLS.  As  to  property  mortgaged,  see  the  title 
MORTGAGES.  As  to  cause  of  action  for  breach  of  warranty  as  claim  required  to 
be  placed  against  deceased  covenantors  estate,  see  the  title  EXECUTORS  AND 
ADMINISTRATORS.  As  to  conformity  of  deed  to  provisors  of  contract  of  sale, 
see  the  title  VENDOR  AND  PURCHASER.  As  to  covenant  as  to  quantity  of  land 
conveyed,  see  the  title  DEEDS.  As  to  covenant  not  to  sue,  see  the  title  RELEASE. 
As  to  covenant  of  warranty  by  assignee  in  insolvency,  as  personal  covenant,  see  the 
title  INSOLVENCY.  As  to  covenants  as  to  action  in  statute  of  fraud,  see  the  title 
FRAUDS,  STATUTE  OF.  As  to  covenants  in  mining  lease,  see  the  title  MINES 
AND  MINERALS.  As  to  covenants  to  stand  seized,  see  the  title  DEEDS.  As 
to  estoppel  by  covenants,  see  the  title  ESTOPPEL.  As  to  fraudulent  warranties, 
see  the  title  FRAUD.  As  to  general  covenants  in  warranty  deed  as  releasing  ease- 
ment, see  the  title  EASEMENTS.  As  to  covenants  in  deed  of  right  of  way  to  rail- 
road, see  the  title  RAILROADS.  As  to  covenant  in  insurance  policies,  see  the  title 
INSURANCE.  As  to  covenants  in  lease,  see  the  title  LANDLORD  AND  TEN- 
ANT. As  to  covenant  in  mortgage  as  security  to  pay  debt,  see  the  title  MORT- 
GAGES. As  to  liability  of  devisees  on  covenants  of  testator,  see  the  title  WILLS. 
As  to  the  liability  of  married  women  on  covenants,  see  the  title  HUSBAND  AND 
WIFE.  As  to  parole  or  extrinsic  evidence  affecting  covenants  of  warranty,  see  the 
title  EVIDENCE.  As  to  restraining  breach  of  covenants,  see  the  title  INJUNC- 
TION. As  to  the  right  of  heir  to  enforce  covenants  in  deed  rendered  as  advance- 
ment, see  the  title  DESCENT  AND  DISTRIBUTION. 


L    REQUISITES    AND    VALIDITY. 
§  ^.  Forms  of  Particular  Covenants. 
(A)  EXPRESS  COVENANTS. 
"The  form  of  the  covenant,  or  the  man- 


ner in  which  the  several  stipulations  to 
be  performed  by  either  party,  are  stated 
in  the  agreement,  is  of  very  little  impor- 
tance; because  courts  must  frequently 
construe    covenants    to   be    entirely   inde- 
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pendent,  even  in  cases  where  a  dependence 
is  indicated  by  express  words."  Hill  v. 
Bishop,  2  Ala,  320,  322. 

(B)    IMPLIED    COVENANTS. 
§  1.  Words  of  Convcjrancc. 
§  2. Particular  Words. 

It  is  settled  in  this  state  that  if  one. 
having  at  the  time  no  title,  convey  lands 
by  warranty—even  the  warranty  which 
the  law  implies  from  the  employment  of 
the  words  grant,  bargain,  sell  or  convey 
—and  afterwards  acquire  title,  such 
title  will  endure  and  pass  eo  instanti  to 
his  vendee.  Chapman  v.  Abrahams,  61 
Ala.  108,  114;  Stewart  r.  Anderson,  10 
Ala.  504;  M'Gee  v,  Eastis,  5  Stew.  &  P. 
426;  Kennedy  v.  M'Cartney,  4  Port.  141; 
Carter  v.  Chaudron,  21  Ala.  72,  91. 

All  SUtutory  Words  Must  Be  Used 
to  Constitute  a  Covenant.— That  the 
words  may  constitute  a  covenant,  in  a 
deed  of  conveyance,  as  provided  in  the 
statute,  all  the  statutory  words  must  be 
used.  It  is  not  sufficient  that  any  one  or 
two  of  them  are  used.  Gee  v.  Pharr,  5 
Ala.   586;    Claunch  v.   Allen,   12   Ala.   159. 

What  the  Words  "Grant,  Bargain, 
Sell,  and  Convey"  Import.— While  "grant, 
bargain,  sell,  and  convey,"  as  words  of 
conveyance,  unaided  by  statute,  operate 
as  a  conveyance,  they  warrant  nothing  as 
to  title.  Mackintosh  v.  Stewdrt  (Ala.), 
61  So.  956. 

The  words,  "grant,  bargain,  sell,"  do 
not,  under  the  20th  section  of  the  act  of 
1803,  respecting  conveyance,  import  an 
absolute  or  general  covenant  of  seisin, 
against  incumbrances,  and  for  quiet  en- 
joyment; but  amount  to  a  covenant  only, 
against  acts  done  or  suffered  by  the 
grantor  and  his  heirs.  Roebuck  v.  Duprey, 
2  Ala.  535;  Andrews  &  Bros.  v.  McCoy, 
8  Ala.  920;  Stewart  v.  Anderson,  10  Ala. 
.504;  Griffin  v.  Reynolds,  17  Ala.  198; 
Wilkinson  v.  Searcy,  74  Ala.  243;  Parker 
V.  Parker.  93  Ala.  80,  9  So.  426;  Heflin  v. 
Phillips,  96  Ala.  561,  11  So.  729;  Hood  v, 
Clark,  141  Ala.  397,  37  So.  550;  Claunch  v. 
Allen,  12  Ala.  159. 

Where  an  estate  of  freehold  was  granted 
by  the  words,  "dedi  et  concessi,"  or 
"dedi"  only,  according  to  the  English 
common  law,  a  warranty  of  title  was  im- 
plied. Quaere,  does  the  word,  "give,"  em-  j 


ployed  in  a  deed  of  bargain  and  sale,  im- 
port such  a  warranty  in  this  state.  Roe- 
buck V,  Duprey,  2  Ala.  535. 

While  the  words  "bargain,  sell,  and 
convey,"  as  contained  in  a  conveyance, 
operate  by  virtue  of  the  statute  as  a  war- 
ranty of  title,  and  under  them,  as  a  gen- 
eral rule,  a  subsequently  acquired  title 
by  the  grantor  will  inure  to  the  grantee, 
such  words  can  not  operate  to  displace 
or  impair  an  outstanding  lien  or  claim  in 
a  third  party.  Higman  r.  Humes,  127 
Ala.  404,  30  So.   733,  734. 

§  9.  Description  of  Premises. 

Construction  of  Deed,  as  to  Quantity 
of  Land  Conveyed. — Where  the  lands 
conveyed  by  a  deed  are  described  by 
their  subdivisions  and  numbers  in  the 
United  States  surveys,  including  frac- 
tional parts  of  several  sections,  with  the 
words  added,  "making  in  all  five  hun- 
dred and  twenty-seven  acres,"  followed 
by  a  designation  of  the  boundary  lines  on 
each  side,  as  indicated  by  the  adjacent 
lands  and  the  river,  and  the  price  paid 
is  a  gross  sum;  the  v/ords  specifying  the 
quantity  are  mere  matter  of  description, 
and  not  a  covenant  warranting  the  quan- 
tity. Rogers  v,  Peebles,  72  Ala.  529;  Car- 
ter V.  Beck,  40  Ala.  599;  Frederick  v, 
Youngblood,  19  Ala.  680;  Wright  v, 
Wright,  34  Ala.  194. 

A  deed  conveyed  for  a  gross  sum  an 
undivided  half  interest  in  several  tracts 
of  land,  each  of  which  was  definitely  lo- 
cated, the  description  being  followed  by 
the  clause,  "the  total  acreage  herewith 
conveyed  being  1,540  acres  more  or  less." 
A  second  deed  from  the  grantor  to  the 
same  grantee  conveyed  an  undivided  half 
interest  in  the  same  l.'inds,  except  that 
sixty  acres  described  in  the  first  deed  as 
located  in  M.  county  were  omitted,  the 
total  acreage  being  stated  as  1,480  acres 
more  or  less.  Held,  that  the  deeds  did 
not  import  a  warrant>  as  to  quantity. 
Brassell  v,  Fisk.  153  Ala.  558,  45  So.  70. 

Land  was  described  by  numbers,  metes, 
and  bounds,  and  then  si»id  to  contain  a 
certain  number  of  acres,  and  to  be  then 
occupied  by  A.  Held,  that  the  last  clause 
was  purely  descriptive,  both  as  to  the  num- 
ber of  acres  and  as  to  the  occupation,  so 
that  there  was  no  implied  warranty  that 
it  contained  the  recited  number  of  acres. 
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Wright  V.  Wright,  34  Ala.  194.  See  the 
title  BOUNDARIES. 

In  a  deed  wherein  the  land  is  cer- 
tainly bounded,  it  is  immaterial  whether 
any  quantity  is  expressed;  and  when  the 
quantity  is  mentioned  in  addition  to  the 
description  of  the  boundaries  without 
any  covenant  as  to  quantity,  the  whole 
must  be  considered  as  mere  description. 
Brassell  v.  Fisk,  153  Ala.  558,  45  So.  70. 

II.     CONSTRUCTION    AND    OPERA- 
TION. 

(A)  COVEN'ANTS  IN  GENERAL. 
§  4.  General  Rule^  of  Construction. 

Personal  Covenants  Not  Running  with 
Land. — Among  covenants  adjudged  to  be 
personal,  and  not  therefore  to  touch  or 
concern  the  land,  are  covenants  made  by 
owners  of  land  between  whom  and  the 
covenantee  there  is  no  privity  or  title  or 
estate;  a  covenant  not  to  hire  persons  of 
a  certain  description  to  work  a  mill;  or 
a  covenant  with  a  stranger  not  to  permit 
a  gristmill  to  be  erected  on  the  owner's 
premises;  a  covenant  by  the  vendor  of 
lands  not  to  permit  marl  to  be  sold  from 
adjoining  lands;  by  ?.  lessee  of  a  house 
to  pay  so  much  for  every  tun  of  wine 
sold  in  the  house;  or  to  buy  all  beer  used 
by  him  from  his  lessors  or  from  his  suc- 
cessors in  trade.  Gilmer  v.  Mobile,  etc., 
Co.,  79  Ala.  569,   572. 

§    6.    Dependent   or   Independent   Cove- 
nants. 
Definition  of  Dependent    Covenants.^- 

"The  numerous  decisions  on  the  vexed 
question  of  what  are,  and  what  are  not, 
dependent  covenants,  can  not  be  recon- 
ciled. They  all  agree  in  one  particular — 
that  is,  in  the  recognition  of  the  univer- 
sal rule,  that  the  intent  of  the  parties,  to 
be  collected  from  the  contract  itself  and 
from  a  common-sense  view  of  it,  must 
control  the  court  determining  whether  the 
covenants  are  dependent  or  independent. 
'Their  precedency  (said  Lord  Mansfield) 
must  depend  on  the  order  of  time  in 
which  the  intent  of  the  transaction  re- 
quires their  performance.'  The  parties 
have  an  undoubted  right,  if  they  please, 
to  make  their  covenants  dependent  or  in* 
dependent  throughout,  or  to  make  the 
covenants    independent    as    to    one    thing, 


and  dependent  as  to  another."  Nesbitt 
V,  McGehee,  26  Ala.  748,  755;  Drake  v, 
Goree,  22  Ala.  409;  Rives  v.  Baptiste,  25 
Ala.  382.    See  the  title  CONTRACTS. 

"There  are  no  precise  technical  words 
necessary  to  make  a  stipulation  precedent 
or  subsequent;  neither  does  it  depend  on 
the  circumstances,  whether  the  claim  is 
placed  prior  or  posterior  in  the  deed,  so 
that  it  operates  as  a  proviso  or  covenant, 
for  the  same  words  have  been  construed 
to  operate  as  either  one  or  the  other,  ac- 
cording to  the  nature  of  the  transaction." 
Jones  V.  Sommerville,  1  Port.  437,  456. 

"Covenants  are  either  dependent,  con- 
current, or  mutual  and  independent.  The 
first  depends  on  the  prior  performance  of 
some  act  or  condition,  and  until  the  con- 
dition is  performed,  the  other  party  is 
not  liable  to  an  action  on  his  covenant. 
In  the  second,  mutual  acts  are  to  be  per- 
formed at  the  sam€  time,  and  if  one.  party 
is  ready,  and  offers  to  perform  his  part, 
and  the  other  neglects,  or  refuses  to  per- 
forrn  his,  he  who  is  ready  and  offers,  has 
fulfilled  his  engagement,  and  may  main- 
tain an  action  for  the  default  of  the  other, 
though  it  is  not  certain  that  either  is 
obliged  to  do  the  first  act.  The  third 
sort  is,  where  either  party  may  recover 
damages  from  the  other  for  the  injury  he 
may  have  received  by  a  breach  of  the 
covenants  in  his  favor;  and  it  is  no  ex- 
cuse for  the  defendant  to  allege  a  breach 
of  the  covenants  on  the  part  of  the  plain- 
tiff."    Bailey  v.  White,  3  Ala.  330,  331. 

Dependence  or  Independence  of  Cove- 
nants —  How  Determined. — "Dependence 
or  independence  of  covenants  is  to  be 
collected  from  the  evident  sense  and 
meaning  of  the  parties;  and  that  how- 
ever transposed  they  may  be  in  the  deed, 
their  precedency  must  depend  on  the  or- 
der of  time  in  which  the  intent  of  the 
transaction  requires  their  performance." 
Bailey  v.  White.  3  Ala.  330,  332. 

When  Covenants  Are  Independent,  and 
When  Dependent. — "Covenants  are  inde- 
pendent when  a  day  is  appointed  for  pay- 
ment, by  the  defendant,  of  money,  or  for 
his  doing  any  other  act.  and  such  day  is 
to  happen  before  the  thing  which  is  the 
consideration  of  the  defendant's  contract, 
was  to  be  performed,  because  it  appears 
that  the  defendant  relied  upon  his  remedy, 
and    did    not    intend    to   make    the    plain- 
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tiffs  performance  a  condition  precedent." 
Jones  V,  Sommerville,  1  Port.  437,  457. 
By    written    articles,     dated    March    28, 

1817,  plaintiff  agreed^  to  serve  defendant 
as  his  overseer  for  twelve  months,  for 
Vhich  service  defendant  agreed  to  pay 
him    $212    on  the    first  day    of    January, 

1818.  The  covenants  ar€  independent. 
Mullins  V.  Cabiness,  Minor  21.  See  the 
title  CONTRACTS. 

Where  plaintiff  agreed  to  sell  land  to 
defendant  for  a  certain  sum,  defendant  to 
pay  one-half  on  a  certain  day,  when  he 
was  to  receive  possession,  and  the  other 
half  at  a  later  day,  when  he  was  to  re- 
ceive title,  it  was  held  that  the  cove- 
nants of  the  contract  were  independent. 
Weaver  v,  Childress,  3  Stew.  361. 

"But  covenants  are  dependent,  when 
the  day  appointed  for  the  performance 
of  the  defendant's  contract  is  to  happen 
after  the  time  when  the  consideration  of 
the  defendant's  contract  is  to  be  per- 
formed; in  such  case  the  plaintiff  must 
perform  his  act,  before  he  can  sustain  his 
action,  and  such  performance  must  be 
averred."  Jones  v.  Sommerville,  1  Port. 
437,   457. 

Where  one  agrees,  by  covenant,  to  pay 
a  certain  sum  of  money  for  the  rent  of 
land  for  one  year,  the  covenant  is  de- 
pendent, and  the  permission  to  enjoy  the 
land  is  a  condition  precedent.  Thomp- 
son r.  Gray,  2  Stew.  &  P.  60.  See  the 
title  LANDLORD  AND  TENANT. 

Where  the  plaintiff  covenanted  that  he 
would  convey  on  or  before  the  first  day 
of  August,  and  the  defendant,  that  he 
would  pay  on  or  before  the  same  day, 
the  court  held  that  the  covenants  were 
dependent,  or  an  offer  to  convey,  should 
have  been  alleged  and  proved.  Bailey 
V.  White,  3  Ala.  330,  332. 

§  6.  Persons  Entitled  to  Enforce  Personal 
Covenants. 

A  stipulation  in  a  deed  providing  for  a 
forfeiture  and  reversion  of  the  granted 
premises,  on  breach  of  condition,  is  not 
assignable  but  is  only  available  to  the 
grantor  or  his  heirs.  McMahon  v,  Wil- 
liams, 79  Ala.  288.  See,  also,  Davis  v, 
Memphis,  etc.,  R.  Co.,  87  Ala.  633,  6  So. 
140,  cited  in  note  in  60  L.  R.  A.  751,  759. 

A  stranger  can  not  sue  upon  a  deed 
which    only    contains    covenants    between 


the  parties,  although  it  may  contain  an 
express  covenant  for  his  benefit.  Doug- 
lass V.  Branch  Bank,  19  Ala.  659.  See  the 
title  CONTRACTS. 

§  7.  Persons  Liable  on  Personal  Cove- 
nants. 
Remaindermen. — A  covenant  in  a  deed 
of  settlement  between  a  husband  and 
wife  conveying  a  life  interest  to  the  wife, 
with  remainder  to  certain  children  of  a 
former  wife,  would  not  bind  the  remain- 
dermen unless  they  accepted  the  provi- 
sions of  the  deed.  Abney  v,  Abney 
(Ala.),    62    So.    64. 

§  8.  Subject  Matter  in  General. 

Covenant  or  Condition  to  Indemnify 
against  Loss. — One  of  two  partners,  hav- 
ing purchased  his  partner's  interest  in  the 
concern,  gave  him  a  bond,  in  which  he 
covenanted  "to  save  him  harmless  from 
the  payment  of  all  debts  or  liabilities  due 
from  said  concern,  as  well  as  all  loss,  lia- 
bility, or  damage  that  he  has  or  may  in- 
cur, as  a  partner"  of  said  covenantor, 
and  guarantied  that  the  said  covenantor 
should  "fully  satisfy  and  discharge  all 
debts,  dues,  or  demands  arising  from 
said  establishment."  Held,  that  the  cove- 
nant was  against  loss  or  damage,  and 
not  against  liability  to  suit.  Taliferro  v. 
Brown,  11  Ala.  702. 

On  the  dissolution  of  a  partnership,  if 
the  remaining  partner  covenants  to  be- 
come solely  responsible  for  the  outstand- 
ing debts,  the  covenant  is  not  one  of 
indemnity  merely,  but  binds  him  to  dis- 
charge the  retiring  partner,  within  a  rea- 
sonable time,  from  all  liability  for  the 
debts.  Peacey's  Creditors  v,  Peacey's 
Adm'r,  27  Ala.  683.  See  the  title  PART- 
NERSHIP. 

§  9.  Limitation  to  Premises  Conveyed. 

A  deed,  after  reciting  that  the  grantors 
"grant,  bargain,  sell,  and  convey"  certain 
lands  designated  according  to  a  govern- 
ment survey,  and  that  they  "convey  by 
quitclaim  only"  certain  other  lands  des- 
ignated in  the  same  way,  concluded  with 
the  following  clause:  "The  intention  of 
the  grantors  in  this  deed  is  to  convey  to 
K.'all  their  right,  title,  claim,  and  interest 
in  and  to  the  lands  heretofore  belonging 
to  G.,  and  lying  in  said  sections  13,  16,  18, 
19,  21.     Should  the  description    above  be 
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incorrect,  the  grantors  will,  at  any  time 
when  called  on,  correct  the  same."  Held, 
that  the  clause  limited  the  conveyance  to 
such  lands  in  the  sections  mentioned  as 
had  formerly  belonged  to  G.,  and  that 
the  warranty  did  not  extend  to  lands 
which,  though  particularly  described  in 
the  deed,  had  never  belonged  to  G.  Kyle 
V.  McKenzie,  94  Ala.  236,  10  So.  654. 

§  10.  Limitation  by  Other  Covenants. 

An  express  covenant  in  a  deed  takes 
away  all  implied  covenants,  which  are  in- 
consistent with  it.  Roebuck  v.  Duprey, 
2  Ala.  535. 

§  11.  Release  or  Discharge  from  Liabil- 
ity on  Personal  Covenants. 

Where  a  covenant  has  been  broken, 
and  a  right  of  action  vested  in  the  cove- 
nantee, the  subsequent  acceptance  of  a 
part  performance  does  not  release  the 
covenantee's  right  of  action.  Nesbitt  v, 
McGehee,  26  Ala.  748.  See  the  title  CON- 
TRACTS. 

(B)  COVENANTS  OF  TITLE. 

§  12.  Knowledge  of  Parties  as  to  Defects 
in  Title  or  Incumbrances. 

Knowledge  on  Part  of  Grantee  of  In- 
cumbrance— Effect  upon  His  Right  of  Re- 
covery for  Breach  of  Covenant. — Knowl- 
edge, on  the  part  of  the  grantee  in  a 
deed,  of  an  incumbrance  on  the  property, 
does  not  impair  his  right  of  recovery 
for  breach  of  the  covenant.  Dunn  ^^ 
White,  1  Ala.  645;  Copeland  v.  McAdory, 
100  Ala.  553,  13  So.  545,  cited  in  note  in 
4  L.  R.  A.,  N.  S.,  316. 

A  grantee's  knowledge  or  notice,  how- 
ever full,  of  an  incumbrance,  or  of  a  para- 
mount title,  does  not  impair  his  right  of 
recovery  upon  covenants  of  warranty, 
which  are  taken  for  protection  against 
known  as  well  as  unknown  incumbrances 
or  defects;  and  the  statute  expressly  pro- 
vides that  the  grantee  may  assign  breaches 
as  if  such  covenants  were  expressly  in- 
serted. Mackintosh  v.  Stewart  (Ala.),  61 
So.  956. 

Same— Paramount  Title.— The  grantor 
in  a  deed  of  conveyance  is  liable  on  his 
covenants,  although  the  grantee,  at  the 
time  of  the  conveyance,  have  knowledge 
of  a  paramount  title.  Copeland  v.  Mc- 
Adory, 100  Ala.  553,  13  So.  545.  I 


Effect  of  Knowledge  of  Defects  by 
Both   t^arties    on   Vendors   Liability.— In 

an  action  for  a  breach  ot  covenant  of 
title,  evidence  that  the  vendee  himself 
was  in  possession,  as  tenant  of  an  ad- 
verse holder,  at  the  time  his  deed  was 
executed,  is  not  admissible  for  the  vendor. 
The  fact  that  both  parties  knew  of  the 
adverse  holding,  and  that  there  was  no 
fraud,  does  not  relieve  the  vendor  from 
the  liability  to  make  good'  his  covenant. 
Abernathy  v.  Boazman,  24  Ala.  189,  cited 
in  note  in  4  L.  R.  A.,  N.  S.,  320. 

Presumptions  as  to  Knowledge. — 
Grantor  conveying  with  a  covenant  for 
indefeasible  title  for  both  right  and  pos- 
session as  against  any  acts  done  or  suf- 
fered by  him,  as  implied  by  Code  1907, 
§  3421,  will  be  presumed  to  have  known 
the  fact  and  effort  of  an  adverse  posses- 
sion. Mackintoch  v,  Stewart  (Ala.),  61 
So.  956. 

§  13.  Covenant  of  Seisin. 

An  express  covenant  that  the  grantor 
is  seised  of  an  indefeasible  estate  in  fee 
is  a  covenant  for  that  complete  title 
which  is  formed  by  the  union  in  one 
person  of  right  and  possession.  Mack- 
intosh V.  Stewart   (Ala.),  61   So.  956. 

Implied  Covenants  of  Seisin. — Under 
Code  1907,  §  3421,  held,  that  the  implied 
covenant  of  seisin  must  be  taken  subject 
to  the  same  limitations  as  the  covenant 
against  incumbrances,  so  that  the  cove- 
nants implied  by  the  statute  were  limited 
to  the  acts  of  the  grantor  and  those 
claiming  under  him.  Mackintosh  v,  Stew- 
art (Ala.),  61  So.  956. 

§  14.  Covenant  against  Incumbrances. 

In  General — Definition,  Character,  etc. 
— A  covenant  against  incumbrances  ob- 
ligates a  covenantor  to  discharge  or  re- 
move the  incumbrances,  whether  or  not 
known  to  the  grantee.  Sucli  covenant  is 
of  the  character,  which  furnishes  ground 
of  interferences  and  falls  within  the 
classes  of  cases  in  which  a  court  of 
equity  will  lend  its  aid  to  protect  a  party 
against  apprehended  loss,  or  to  relieve 
him  and  his  property  from  an  unrea- 
sonable and  oppressive  responsibility.  It 
binds  the  grantor  primarily  to  remove  an 
incumbrance,  which  the  grantee,  on  his 
failure,  may  be  compelled  to  discharge, 
to    protect    his    interests — a    covenant    to 
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save  him  harmless  against  loss  or  damage 
which  may  be  occasioned  thereby.'  It  is, 
in  its  effect,  and  operation  a  contract  of 
indemnity.  Thomas  v,  St.  Paul  M.  E. 
Church,  86  Ala.   138.  5   So.   508,  511. 

"An  'incumbrance'  is  defined  as  *any 
right  to. or  interest  in  land,  which  may 
subsist  in  third  persons  to  the  diminu- 
tion of  the  value  of  the  estate  of  the  ten- 
ant, but  consistently  with  the  passing  of 
the  fee.' "  Tuskegee  Land,  etc.,  Co.  v. 
Birmingham  Realty  Co.,  161  Ala.  542,  49 
So.  378,  382.  See  post,  "Covenant  against 
Incumbrances,"  §  38. 

An  incumbrance,  within  the  law  of 
covenants  and  warranties,  does  not  de- 
pend on  the  extent  of  the  diminution  in 
value,  but  extends  to  cases  in  which,  by 
reason  of  the  burden,  claim,  or  right,  the 
owner  does  not  acquire  complete  domin- 
ion over  the  land  which  the  grant  ap- 
parently gives.  Tuskegee  Land  &  Se- 
curity Co.  t\  Birmingham  Realty  Co.,  49 
So.  378,  161   Ala.   542. 

§  16.  Covenant  for  Quiet  Enjoyment 

The  covenants  of  quiet  enjoyment  and 
of  warranty  are  practically  identical  in 
operation.  Caldwell  v,  Kirkpatrick,  6  Ala. 
60;  Copeland  v,  McAdory,  100  Ala.  553, 
13  So.  545.  See  post,  "Covenant  of  War- 
ranty," §  16. 

Words  of  Conveyance  Amounting  to 
Covenant  for  Quiet  Enjoyment — A  con- 
veyance of  timber  containing  express 
covenants  that  the  grantor  "is  seised  in 
fee  of  all  said  premises,  and  that  it  [the 
grantor]  will  hold"  the  grantees  "harm- 
less against  all  claims  of  all  kinds  grow- 
ing out  of  the  cutting  or  removal  of  the 
timber  hereby  conveyed,"  is  a  covenant 
of  seisin  by  the  grantor  at  the  date  of 
the  conveyance,  and  also  for  quiet  enjoy- 
ment by  the  grantees.  J.  M.  Ackley  & 
Co.  V.  Hunter,  Benn  &  Co.,  45  So.  909, 
154  Ala.  416. 

§  16.  Covenant  of  Warranty. 
§  17. In  General. 

The  covenant  of  warranty,  "looks  for- 
ward, and  in  it  the  grantor  covenants, 
that  he  will  warrant  and  defend  the 
granted  premises,  and  every  part  thereof; 
and  that  if  the  grantee  shall  be  evicted 
by  title  paramount,  the  grantor  will  in- 
demnify him  and  make  good  his  loss  oc- 


casioned  by  such  title."     Roebuck  v,  Du- 
prey,  2  Ala.  535,  538. 

§  18* General  Warranty. 

Definition  of  General  Warranty.— "The 
general  warranty  in  a  deed  has  been  con- 
sidered a  personal  covenant,  though  in 
England,  and  in  many  states  of  the 
Union,  it  has  gone  into  disuse,  and 
been  superseded  by  the  more  definite 
and  precise  covenants  of  seisin,  right  to 
convey,  for  quiet  enjoyment,  against  in- 
cumbrances, and  for  further  assurance." 
Caldwell  v,  Kirkpatrick,  6  Ala.  60,  61. 

A  general  covenant  of  warranty  of  title 
is  not  a  covenant  of  seizure,  but  is  equiva- 
lent to  a  covenant  for  quiet  enjoyment. 
Caldwell  v.  Kirkpatrick,  6  Ala.  60. 

Effect  of  General  Covenant  of  War- 
ranty.— In  Alabama,  the  most  usual  cove- 
nant, where  one  is  entered  into  upon  the 
sale  of  lands,  is  a  general  covenant  of 
warranty  of  title.  The  only  effect  of  this 
covenant,  in  this  state,  is  for  quiet  en- 
joyment, which  is  an  assurance  against 
the  consequences  of  a  defective  title,  or 
of  any  disturbance  in  the  enjoyment  of 
the  land  conveyed.  Caldwell  v.  Kirkpat- 
rick, 6  Ala.  60,  61. 

Covenant  of  general  warranty  of  title 
operates  in  the  future,  and  is  in  effect  a 
covenant  for  quiet  enjoyment  against  the 
consequences  of  a  defective  title,  or  dis- 
turbance in  the  enjoyment  of  the  prem- 
ises. An  eviction,  or  disturbance  in  the 
possession  tantamount  to  an  eviction,  is 
essential  to  a  breach  of  the  covenant.  It 
is  not  broken  by  any  outstanding  in- 
cumbrance. Anderson  v,  Knox,  20  Ala. 
156;  Caldwell  v,  Kirkpatrick,  6  Ala.  60; 
Thomas  v.  St.  Paul  M.  E.  Church,  86  Ala. 
138,  5  So.  508,  511. 

(C)    COVENANTS    RUNNING    WITH 
THE  LAND. 

§  19.  Covenants  Which  May  Run  with 
Land  in  General. 
"A  covenant  is  said  'to  run  with  land' 
when  the  liability  to  perform  it,  on  the 
one  hand,  or  the  right  to  enforce  it,  on 
the  other,  passes  to  the  vendee,  or  other 
assignee  of  the  land.  Such  covenant  must 
relate  to,  or,  as  is  rtiore  commonly  said, 
'touch  and  concern  the  land,*  and  not  as 
merely  collateral  to  it,  in  order  that  the 
assignee  of  the  land  may  be  charged  with 
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their  benefit  or  burden."  Gilmer  v.  Mo- 
bile, etc.,  R.  Co.,  79  Ala.  569,  572,  cited  in 
note  in  14  L.  R.  A.,  N.  S.,  188.  See,  also, 
Etowah  Min.  Co.  v.  Wills,  etc.,  Mfg.  Co., 
121  Ala.  672,  25  So.  720,  cited  in  note  in 
4  L.  R.  A.,  N.  S..  467. 

Among  covenants,  however,  which  have 
been  decided  to  follow  the  realty  into  the 
hands  of  an  assignee,  are  covenants  of 
warranty  and  for  quiet  enjoyment,  cove- 
nants by  tenants  to  pay  rent,  to  repair, 
maintain  fences,  reside  on  the  premises, 
or  cultivate  the  demise  lands  in  a  par- 
ticular manner;  not  to  carry  on  a  par- 
ticular trade  on  the  premises  leased  or 
purchased;  not  to  build  on  adjacent  prem- 
ises, and  many  others  of  an  analogous 
character.  Gilmer  v.  Mobile,  etc.,  R.  Co., 
79  Ala.  569,  572. 

"Such  covenants,  and  such  only,  run 
with  the  land,  as  concern  the  land  itself, 
in  whosoever  hands  it  may  be,  and  be- 
come united  with  and  form  a  part  of  the 
consideration  for  which  the  land,  or  some 
interest  in  it,  is  parted  with  between  the 
covenantor  and  covenantee."  Gilmer  v. 
Mobile,  etc.,   R.   Co.,  79  Ala.   569,   573. 

§  20.  Covenant  for  Quiet  Enjo3rmcnt 

A  covenant  of  quiet  enjoyment  runs 
with  the  land  into  the  hands  of  the  as- 
signee and  heirs.  Deason  v.  Findley,  40 
So.  220,  145  Ala.  407. 

§  21.  Covenant  of  Warranty. 

A  covenant  of  warranty  runs  with  the 
land  into  the  hands  of  the  assignee  and 
heirs.  Deason  v.  Findley,  40  So.  220,  145 
Ala.  407;  Gunter  v,  Williams,  40  Ala.  561, 
Claunch  v,  Allen,  12  Ala.  159. 

§  22.  Covenant  as  to  Use  of  Property. 

§  22  (1)  In  General 

The  owner  of  lands,  in  making  a  sale 
and  conveyance  of  them,  may  reserve  and 
retain  a  servitude  or  easement  in  them, 
or  impose  restrictions  upon  their  use  by 
the  purchaser  or  his  assigns,  deemed  in- 
jurious to  the  use  or  value  of  the  vendor's 
adjoining  lands;  and  when  such  restric- 
tions are  not  in  general  restraint  of  trade, 
nor  otherwise  illegal,  they  may  follow 
the  lands  in  the  hands  of  subsequent 
purchasers  with  notice.  Webb  v.  Rob- 
bins,  77  Ala.  176,  cited  in  note  in  15  L. 
R.  A.,  N.  S.,  1131. 

The    covenant   by   a    railroad    company. 


in  consideration  of  the  grant  of  a  right 
of  way  through  plaintiff's  lands,  to  erect 
a  flag  station  at  a  point  convenient  to  his 
house,  and  permit  him  to  cultivate  all  the 
land  embraced  in  the  grant  which  was 
not  needed  for  use  by  the  railroad  com- 
pany, and,  if  a  depot  was  built,  not  to 
permit  the  sale  of  ardent  spirits  on  the 
premises,  runs  with  the  land.  Gilmer  v. 
Mobile  &  M.  Ry.  Co.,  79  Ala.  569. 

Covenants  entered  into  by  a  separate 
instrument  under  seal,  on  a  conveyance 
of  a  right  of  way  to  a  railroad  company, 
whereby  it  undertakes  to  establish  a  flag 
station  on  the  grantor's  land,  and  stop 
trains  for  passengers  and  freight,  and  to 
permit  him  to  cultivate  the  right  of  way, 
run  with  the  land,  and  bind  an  assignee 
of  the  company  taking  with  notice.  Mo- 
bile &  M.  Ry.  Co.  V.  Gilmer,  85  Ala.  422, 
5  So.  138;  Gilmer  v.  Mobile,  etc.,  R.  Co., 
79  Ala.  569. 

§  22  (2)  Nuisances  and  Particular  Occu- 
pations. 

A  covenant  in  a  bond,  executed  con- 
temporaneously with  a  deed  by  which  the 
purchaser  binds  himself,  his  representa- 
tives and  assigns,  not  to  allow  a  ware- 
house of  a  certain  kind  to  be  built  on  the 
land,  runs  with  the  land,  and  may  be  en- 
forced by  the  covenantee,  his  representa- 
tives, heirs,  or  assigns,  against  the  cove- 
nantor, his  heirs,  and  purchasers  with 
notice.  Robbins  v,  Webb,  68  Ala.  393, 
cited  in  note  in  15  L.  R.  A.,  N.  S.,  1131. 

§  23.  Persons   Entitled  to   Enforce  Real 
Covenants. 

§  24. Grantees  and  Assignees  in  Gen- 

eral. 

§  24  (1)  In  General. 

Effect  of  Broken  Covenant — Rights  of 
Parties. — The  covenants  for  quiet  enjoy- 
ment, and  never  to  claim  or  assert  title 
to  the  premises,  are  real  covenants  run- 
ning with  the  land;  and,  if  broken  after 
the  land  has  been  conveyed  to  an  as- 
signee, the  latter  alone  has  the  right  to 
sue  for  damages,  unless,  by  the  nature 
and  terms  of  the  assignment,  the  assignor 
is  bound  to  indemnify  the  assignee,  when, 
it  seems,  he  may  sue  in  his  own  name. 
Claunch  v.  Allen,  12  Ala.  159. 

A  covenant  of  quiet  enjoyment  and  of 
warranty  may  be  sued  upon  by  the  heir 
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or  assignee  in  possession  when  the  breach 
occurs.  Deason  v,  Findley,  40  So.  220, 
145  Ala.  407. 

Since  the  covenant  of  warranty  runs 
with  the  land,  the  assignee  of  the  cove- 
nantee may  bring  an  action  for  the  breach 
of  it  in  his  own  name  against  the  origi- 
nal or  any  subsequent  covenantor.  Gun- 
ter  V.  Williams,  40  Ala.  561. 

§  24  (a)  Taking  Conveyance  after  Breach. 

A  conveyance  by  a  grantee  in  a  deed 
containing  a  covenant  of  warranty  of  the 
right  to  cut  and  use  timber  on  the  land 
conveyed  does  not  operate  as  an  assign- 
ment of  the  grantee's  right  of  action  for 
a  breach  of  that  covenant.  Turner  v. 
Lawson,   39   So.   755,   144   Ala.   432. 

Rights  of  Grantee  against  Grantor's 
Vendor  for  Breach  of  Covenant— The 
grantee  of  land  does  not  by  the  convey- 
ance become  the  owner  of  the  grantor's 
right  of  action  against  his  vendor  for 
damages  for  an  existing  breach  of  a  cove- 
nant of  warranty.  Pinckard  v.  American 
Freehold  Land  Mortg.  Co.,  39  So.  350, 
143   Ala.   568. 

§    25.    Conveyance  as  Transfer  of 

Covenant. 

Though  one  shows  possession  of  land 
for  a  sufficient  time  to  raise  a  presump- 
tion of  a  conveyance  from  the  grantee,  it 
does  not  entitle  him  to  sue  for  a  breach 
of  the  covenant  of  warranty  or  quiet  en- 
joyment with  the  grantee.  Deason  v, 
Findley,  40  So.  220,   145  Ala.   407. 

Rights  of  Purchaser  under  Power  of 
Sale  in  Mortgagor. — A  conveyance  under 
the  power  of  sale  in  a  mortgage  will  vest 
in  the  purchaser  the  right  to  the  benefit 
of  the  covenant  of  warranty  contained  in 
a  prior  deed  of  the  land.  Gunter  v,  Wil- 
liams, 40  Ala.  561. 

Rights  of  Assignee  under  Sheriff's  Sale. 
— An  assignee  under  a  sheriff's  sale  has 
the  right  to  the  benefit  of  covenants  con- 
tpined  in  a  prior  conveyance  of  the  land. 
Claunch  v.   Allen,   12   Ala.   159. 

§  26. Privity  of  Estate  between  Cove- 
nantee and  Grantee. 

In  order  for  a  covenant  to  run  with 
the  land,  there  must  be  a  privity  of  es- 
tate between  the  covenanting  parties,  and 
the  covenant  must  have  relation  to  an  in- 
terest   created  or  conveyed,    in  order  that 


the  covenant  may  pass  to  the  grantee  of 
the    covenantee.      Deason    v,    Findley,    40 
So.   220,   145   Ala.  407. 
§  27.  Persons  Liable  on  Real  Covenants. 

The  equity  which  attaches  upon  the  as- 
signment of  a  chose  in  action  is  one  which 
inheres  in,  or  grows  out  of,  the  subject 
matter  of  the  contract;  as,  where  there 
was  a  warranty  against  incumbrances 
upon  a  sale  of  land,  an  inchoate  or  la- 
tent equity  would  attach  to  the  notes 
executed  for  the  purchase  money,  and 
would  be  enforced  against  an  assignee  of 
the  vendor,  when  the  equity  became  per- 
fect by  a  breach  of  the  warranty  and  the 
insolvency  of  the  vendor.  Andrews  & 
Bros.  V.  McCoy,  8  Ala.  920. 

III.     PERFORMANCE     OR   BREACH. 

§   28.   Obligation  to  Perform  in  General. 

What   Necessary  to   Relieve  One   from 

the   Performance  of   Breach  of  Covenant 

— To  excuse  the  performance  of  an  ex- 
press covenant,  it  must  be  shown  either 
that  it  is  prohibited  by  law  or  that  its 
performance  has  become  impossible  by 
the  intervention  of  causes  which  human 
agency  could  not  prevent.  Morrow  v, 
Campbell,  7  Port.  41.  See  the  title  CON- 
TRACTS. 

Where  one  covenanted  to  return  a  deed 
by  a  certain  day,  or  pay  a  §um  of  money, 
and  alleged  that  he  casually  lost  the  deed 
before  the  day  came  about  for  its  return, 
and  did  not  show  that  its  loss  was  oc- 
casioned by  any  cause  which  care  and 
prudence  could  not  have  prevented,  he 
could  not  be  relieved  from  the  perform- 
ance of  the  alternative  covenant.  Mor- 
row V.  Campbell,  7  Port.  41.  See  the 
title  CONTRACTS. 

§  29.  Demand  of  Performance  in  General. 

As  the  time  when  the  patent  would  is- 
sue was  uncertain,  and  more  within  the 
knowledge  of  the  obligors  than  the  obli- 
gee, an  action  would  lie  for  a  breach  of 
the  covenant,  without  a  demand,  as  it  was 
their  duty  to  notify  him  that  the  event 
had  happened,  and  what  land  they  would 
convey.  Fitzpatrick  v.  Hanrick,  11  Ala. 
783. 
§  30.  Notice  to  Maintain  or  Defend  Title. 

§  31. Sufl&ciency. 

Notice  to  the  vendor's  agent  appointed 
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for  the  purpose  of  collecting  the  pur- 
chase money  is  not  sufficient  notice  of 
the  pendency  of  a  suit  against  the  pur- 
chaser, for  the  recovery  of  the  land. 
Graham    v.    Tankersley,    15    Ala.    634. 

§  32. Effect  on  Liability  in  GeneraL 

When  a  vendee  of  land,  who  purchased 
with  warranty,  has  been  evicted,  and  files 
his  bill  against  the  warrantor,  alleging  a 
mistake  in  the  description  of  the  lands 
in  the  original  conveyance,  by  which  the 
portion  from  which  he  had  been  evicted 
was  omitted  out  of  the  deed,  he  can  only 
recover  the  difference  between  the  price 
he  paid  and  the  sum  for  which  he  pur- 
chased in  the  title  to  the  land  from  which 
"he  had  been  evicted,  no  notice  having 
been  given  to  the  warrantor  of  the  pend- 
ency of  the  ejectment  suit,  or  opportunity 
afforded  him  to  procure  the  outstanding 
title.  Jones'  Ex'rs  v.  Lightfoot,  10 
Ala.  17. 

§   33.   Sufficiency  of  Performance  in  Gen- 
eraL 

Where,  in  a  covenant  for  title,  no  time 
is  expressed  for  the  performance  of  the 
covenant,  it  must  be  performed  within  a 
reasonable  time.  Allen  v.  Greene,  19  Ala. 
34;  Garnett  v,  Yoe,  17  Ala.  74. 

§  94.  Breach  in  GeneraL 

Where  there  is  a  covenant  between 
partners  whereby  one  of  them  is  to  pay 
the  debts  of  the  firm  without  unnecessary 
delay,  a  failure  to  do  so  gives  the  cove- 
nantee an  action  on  the  covenant  for  the 
liability  existing,  before  the  covenantee 
has  been  compelled  to  pay  the  debts. 
Hogan's  Ex'r  v.  Calvert,  21  Ala.  194. 
See  the  title  PARTNERSHIP. 

§  35.  Covenants  of  Title  in  GeneraL 

When  Broken. — Where  a  vendor  sells 
land,  and  conveys  it  by  a  deed  containing 
the  words  "grant,  bargain,  sell,"  which  is 
at  the  time  incumbered  by  a  mortgage, 
executed  by  the  vendor,  the  covenant  im- 
plied by  the  statute,  from  the  use  of  the 
words  "grant,  bargain,  sell,"  is  broken  as 
soon  as  the  covenant  is  made.  Andrews 
&  Bros.  V.  McCoy,  8  Ala.  920. 

An  implied  covenant  under  Code  1907, 
§  3421,  for  an  indefeasible  estate  in  fee  for 
both  right  and  possession,  as  against  any 
act  done  or  suffered  by  the  grantor,  held 


broken,  when  made,  by  adverse  posses- 
sion which  has  ripened  into  title,  or  by 
such  adverse  possession  as  would  ripen 
into  title.  Mackintosh  z\  Stewart  (Ala.), 
61  So.  956. 

Effect  of  Acts  by  Strangers  Subsequent 
to  Conveyance. — Covenants  of  title  are 
always  intended  to  guard  against  titles 
adverse  to  the  covenantors,  but  where 
they  result  from  wrongful  acts  of  stran- 
gers subsequent  to  the  conveyance  the 
covenants  are  not  operative.  Mackintosh 
V,  Stewart  (Ala.),  61  So.  956. 

§  36.  Covenants  of  Seisin. 

What  Constitutes  a  Breach  of  the 
Covenant  of  Seisin. — Where  a  covenan- 
tor is  not  seized,  or  has  no  title  at  the 
time  of  making  the  deed,  the  covenant 
of  seisin  is  broken  as  soon  as  made,  and 
a  right  of  action  immediately  accrues  to 
the  grantee.  Sayre  v.  Sheffield  Land,  etc., 
Co.,  106  Ala.  440,  18  So.  101;  Moore  v, 
Johnston,  87  Ala.  220,  6  So.  50;  Ander- 
son V,  Knox,  20  Ala.  156. 

"So  it  will  constitute  a  breach  if  there 
is  an  outstanding  estate  in  a  life  tenant, 
or  a  tenant  in  common,  or  if  there  is  a 
material  deficiency  in  the  amount  of  land 
conveyed,  or,  in  general,  where  the 
grantor  has  not  substantially  the  very 
estate,  both  in  quantity  or  quality,  which 
he  professes  by  his  deed  to  convey." 
Moore  v.  Johnson,  87  Ala.  220,  6  So.  50. 

A  covenant  that  the  grantor  is  seised 
of  an  indefeasible  estate  in  fee  is  broken 
as  soon  as  made  if  there  is  an  outstand- 
ing superior  title  or  an  incumbrance  di- 
minishing the  value  or  enjoyment  of  the 
land,  or  if,  in  general,  the  grantor  has 
not  substantially  the  very  estate  both  in 
quantity  and  quality  which  he  professes 
by  his  deed  to  convey.  Mackintosh  v, 
Stewart  (Ala.),  61  So.  956. 

"In  Copeland  v.  McAdory,  100  Ala. 
553,  13  So.  545,  which  was  an  action  for 
he  breach  of  the  covenants  in  a  deed, 
against  incumbrances,  that  the  grantor 
had  a  good  right  to  convey,  and  the  gen- 
eral covenant  to  warrant  and  defend,  it 
was  held  that  the  covenant  of  good  right 
to  convey,  is  the  equivalent  of  seisin,  and 
that  the  covenant  of  freedom  from  in- 
cumbrances, like  the  covenant  of  good 
and  lawful  right  to  convey,  is  a  covenant 
in  praesenti,  broken,  if  at  all,  as  soon  as 
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made,  if  there  is  any  outstanding  older 
and  better  title,  or  an  incumbrance  di- 
minishing the  value  or  enjoyment  of  the 
land."  Sayre  v.  Sheffield  Land,  etc.,  Co., 
18  So.  101. 

What  Does  Not  Constitute  a  Breach 
of  the  Covenant  of  Seisin. — "It  is  well 
settled  by  the  authorities  that  the  exist- 
ence of  a  public  easement  over  land, 
*  ♦  *  which  does  not  in  any  way  af- 
fect the  technical  seisin  of  the  purchaser, 
is  not  a  breach  of  the  covenant  of  seisin." 
Moore  v.  Johnston,  108  Ala.  324,  18  So. 
825,  827;  Anderson  v,  Knox,  20  Ala.  156; 
Copeland  v.  McAdory,  100  Ala.  553,  13 
So.  545;  Moore  v.  Johnston,  87  Ala.  220, 
6   So.   50. 

A  conveyance  of  lands  held  adversely 
at  the  time  to  the  grantor,  especially 
where  he  has  been  defeated  in  a  suit 
to  annul  the  deed  under  which  the  ad- 
verse claimant  held,  will  not  pass  title 
to  grantee,  and,  as  to  lands  thus  ad- 
versely held,  there  is  a  breach  of  cove- 
nants of  seisin  in  the  deed.  Lindsey  v. 
Veasy,  62  Ala.  421;  Bernstein  v,  Humes, 
60  Ala.  582. 

Breach  by  a  Release. — A  covenant  of 
seisin  and  good  right  to  convey,  in  a 
deed  conveying  no  part  of  the  streets 
bounding  the  land,  is  not  breached  by  a 
release,  previously  executed  by  the 
grantor,  releasing  a  railway  from  liability 
for  damages  to  the  land  caused  by  the 
operation  of  a  railroad  on  an  adjacent 
street.  Tuskegee  Land  &  Security  Co.  v, 
Birmingham  Realty  Co.,  49  So.  378,  161 
Ala.  542. 

What  Is  Necessary  in  Declaring  for  a 
Breach  of  the  Covenant. — In  declaring 
for  a  breach  of  the  covenant,  all  that  is 
necessary  is  to  negative  the  words  of  the 
covenant  generally.  No  description  of  or 
reference  to  the  outstanding  or  perma- 
nent title  is  necessary;  nor  is  it  necessary 
to  aver  an  eviction  or  ouster.  The  cove- 
nant is  broken,  if  at  all,  as  soon  as  it  is 
made,  and  not  by  the  occurrence  of  any 
future  event.  The  grantor  is  presumed 
to  know  the  estate  of  which  he  was 
seised;  that  fact  is  peculiarly  within  his 
knowledge,  and  he  must  plead  and  prove 
it.  Anderson  v.  Knox,  20  Ala.  156;  Cope- 
land  V.  McAdory,  100  Ala.  553,  13  So! 
545. 

The    covenant   of   seisin,   does    not   run 


with  the  land,  and  is  broken,  if  at  all, 
as  soon  as  it  is  made,  and  not  by  the  oc- 
currence of  any  future  event,  and  it  is 
unnecessary  to  aver  an  eviction  or  ouster 
— all  that  is  necessary  being,  to  negative 
the  words  of  the  covenant  generally. 
Copeland  v.  McAdory.  100  Ala.  553,  13 
So.  545;  Prestwood  v.  McGowin,  128  Ala. 
267,  29  So.  386,  388. 

§  37.  Covenant  of  Right  to  Convey. 

The   covenant    of  right    to  convey,    if 
not    true,    is    broken    as    soon   as  made. 
Sayre  v.  Sheffield  Land,  Iron  &  Coal  Co., 
106  Ala.  440,  18  So.  101. 
§  38.  Covenant  against  Incumbrances. 
§  38  (1)  In  General. 

Definition  of  an  Incumbrance — ^When 
Broke  n. — An  "incumbrance'*  is  every 
right  to  or  interest  in  land  granted,  to 
the  diminution  of  the  value,  but  consist- 
ent with  the  passing  of  the  fee  by  the 
conveyance,  and  it  is  only  necessary  that 
it  confer  upon  its  owner  some  interest 
in  or  right  to  some  profit  or  lawful  use  of 
the  land,  and  any  burden  which  dimin- 
ishes the  full  measure  of  enjoyment  of 
the  land,  or  renders  it  less  useful  or  less 
salable,  is  an  incumbrance,  though  the 
entire  fee  passed  by  the  conveyance,  and 
an  outstanding  right  in  a  third  party  to 
extract  rosin  from  pine  timber  conveyed 
is  an  incumbrance,  and,  if  not  excepted 
from  a  deed  with  full  covenants  and  war- 
ranties, covering  the  timber  or  lands  upon 
which  it  grows,  will  constitute  an  action- 
able breach.  Brodie  v.  New  England 
Mortg.,  etc.,  Co.,  166  Ala.  170,  51  So.  861. 

"A.  covenant  against  incumbrance,  usu- 
ally expressed  in  American  conveyances 
as  a  separate  and  independent  covenant, 
is  a  covenant  in  praesenti,  broken,  if  at 
all,  when  made,  by  the  existence  of  the 
incumbrance,  without  regard  to  futilre 
or  ultimate  disturbance  or  damage,  and 
does  not  run  with  the  land;  but,  if  cou- 
pled to  the  covenant  for  quiet  enjoy- 
ment, as  is  usually  the  case  in  England, 
it  is  then  a  covenant  in  futuro,  and  runs 
with  the  land  until  a  breach."  Tuskegee 
Land,  etc.,  Co.  v,  Birmingham  Realty 
Co.,  161  Ala.  542,  49  So.  378,  383. 

"The  covenant  of  freedom  from  incum- 
brances, like  the  covenants  of  seisin  and 
of  good  and  lawful  right  to  convey,  is 
a  covenant  in  praesenti.     It  is  broken  as 
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soon  as  made,  if  there  is  an  outstanding 
older  and  better  title,  or  an  incumbrance 
diminishing  the  value  or  enjoyment  of 
the  land.  Anderson  v,  Knox,  20  Ala.  156; 
Andrews  &  Bros,  v,  McCoy.  8  Ala.  920." 
Copeland  v.  McAdory,  100  Ala.  553,  13 
So.  545;  Brodie  v.  New  England  Mortg., 
etc.,  Co.,   166  Ala.   170,  51   So.  861. 

An  unqualified  covenant  against  in- 
cumbrances is  broken  by  the  existence, 
at  the  time  of  its  execution,  of  an  out- 
standing incumbrance;  but  if  the  cove- 
nant merely  extends  to  quiet  enjoyment 
against  incumbrances,  then  it  is  broken 
only  by  an  entry,  or  expulsion  from  the 
premises,  or  some  disturbance  in  the 
possession.  Anderson  r.  Knox,  20  Ala. 
156;  Andrews  &  Bros.  v.  McCoy,  8  Ala. 
920. 

What  Necessary  to  Constitute  Breach 
of  Covenant  against  Incumbrances. — An 
eviction  is  not  necessary  to  constitute  a 
breach  of  the  covenant  against  incum- 
brances. Copeland  v.  McAdory,  100  Ala. 
553,  13   So.  545. 

^Breach  by  a  Release. — C  ovenants 
against  incumbrances  in  a  deed  convey- 
ing no  part  of  the  adjacent  streets  are 
breached  by  a  release,  previously  exe- 
cuted by  the  grantor,  releasing  a  railway 
from  liability  for  damages  resulting  to 
the  land  from  its  operation  on  an  adja- 
cent street;  the  release  constituting  an 
"incumbrance,"  defined  as  any  right  to 
or  interest  in  land  which  may  subsist  in 
third  persons  to  the  diminution  of  the 
value  of  the  estate  of  the  tenant,  but 
consistently  with  the  passing  of  the  fee 
(citing  Words  and  Phrases,  vol.  4,  pp. 
3519,  3520.)  Tuskegee  Land  &  Security 
Co.  V.  Birmingham  Realty  Co.,  49  So. 
378,  161  Ala.  542,  cited  in  note  in  30  L.  R. 
A.,  N.  S.,  835,  844. 

Covenant  Can  Not  Be  Varied  by  Parol. 
— It  is  no  defense  to  an  action  on  a  cove- 
nant of  warranty  against  incumbrances 
that  the  vendee  agreed  by  parol  to  pay 
the  incumbrance.  HoUey  v.  Younge,  27 
Ala.  203. 

A  vendor's  lien   on  the   land   conveyed 
is   a  breach    of  the   covenant   against   in- 
cumbrances.    Thomas  v.   St.   Paul   M.   E. 
Church,  86  Ala.  138,  5  So.  508. 
§  38  (2)  Dower. 

A  right  of  dower  is  an  incumbrance. 
Barnett  v.  Gaines,  8  Ala.  373. 


§  38  (S)  Taxes. 

Where  a  mortgage  stipulated  that,  in 
case  of  any  default  in  the  payment  of 
taxes,  the  mortgagee  might,  at  its  option, 
pay  off  and  satisfy  the  same,  but  did  not 
require  it  to  pay  delinquent  taxes,  the 
existence  of  a  tax  lien  did  not  constitute 
a  breach  of  a  personal  covenant  against 
incumbrances  done  or  suffered  by  the 
mortgagee  as  grantor  in  a  foreclosure 
deed.  Hood  v.  Clark,  37  So.  550,  141  Ala. 
397. 


§  38  (4)  Easement. 

A  public  highway  through  land  is  a 
breach  of  a  covenant  against  incum- 
brances in  a  conveyance  of  the  land. 
Copeland  v.  McAdory,  100  Ala.  553,  13 
So.  545. 

Existence  of  Public  Highway  or  Ease- 
ment, Constitutes  a  Breach. — The  exist- 
ence of  a  public  highway  or  public  ease- 
ment over  the  property  conveyed  is  a 
breach  of  the  covenant  against  incum- 
brances. Copeland  v,  McAdory,  100  Ala. 
553,  13  So.  545;  Moore  v.  Johnston,  87 
Ala.  220,  6  So.  50;  Dejarnette  v,  Dreyfus, 
166  Ala.  138,  61  So.  932,  934;  Tuskegee 
Land  etc.,  Co.  v.  Birmingham  Realty 
Co.,  161  Ala.  542,  49  So.  378;  Brodie  v. 
New  England  Mortg.,  etc.,  Co.,  166  Ala. 
170,  51  So.  861,  862,  cited  in  note  in  30 
L.   R.  A.,  N.  S.,  834,  836,  839. 

§  89.  Covenant  for  Quiet  Enjoyment 

"The  covenant  of  quiet  enjoyment  and 
of  warranty  are  practically  identical  in 
operation,  and  whatever  constitutes  the 
breach  of  the  one  covenant  is  a  breach 
of  the  other.  Either  extends  to  all  law- 
ful outstanding  adverse  claims  upon  the 
premises  cpnveyed."  Copeland  v.  Mc- 
Adory, 100  Ala.  553,  13  So.  545.  See.  to 
the  same  effect,  Thomas  v.  St.  Paul  M.  E. 
Church,  86  Ala.  138,  144,  5  So.  508;  An- 
derson V,  Knox,  20  Ala.  156;  Caldwell  v, 
Kirkpatrick,  6  Ala.  60;  Griffin  v.  Rey- 
nolds, 17  Ala.  198;  Davenport  v.  Bartlett, 
9  Ala.  179;  Dupuy- 7/.  Roebuck,  7  Ala.  484, 
488;  Oliver  v.  Bush,  125  Ala.  534,  27  So. 
923,  924.  See  post,  "In  General,"  §  41  (1). 

Necessity  of  Proof  of  Eviction. — It  is 
not  necessary  to  prove  a  forcible  eviction 
in  order  to  recover  for  breach  of  cove- 
nant of  quiet  enjoyment  in  a  lease.  A 
demand  of  possession  by  persons  hold- 
ing  a   title   paramount   to   the    landlord's 
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and  a  surrender  to  them,  are  sufficient. 
Tyson  v.  Chestnut,  118  Ala.  837,  24  So.  73. 

One,  on  entering  lands  under  an  agree- 
ment for  quiet  use  and  enjoyment,  may 
voluntarily  yield  possession  to  a  third 
person  having  a  paramount  title,  without 
awaiting  eviction  by  legal  process;  but, 
in  that  event,  he  assumes  the  burden  of 
proving  the  superiority  of  the  title  to 
'which  he  yielded  or  abandoned  posses- 
sion, if  it  should  become  necessary,  in  a 
suit  for  breach  of  such  agreement.  Wat- 
son V.  Holly,  57  Ala.  335. 

Effect  of  Grantor  Tortiously  Entering. 
— If  the  grantor  himself  enters  tortiously, 
claiming  title,  it  is  a  breach  of  the  cove- 
nant of  quiet  enjoyment,  but  not  if  the 
entry  was  without  claim  of  title. 
Claunch  v.  Allen,  12  Ala.  159. 

§  40.  Covenant  of  Warranty. 

§  41.  -^—  Breach  in  General. 

§  41  (1)  In  General 

"Like  covenants  of  quiet  enjoyment, 
until  a  breach  has  been  committed,  a 
covenant  of  warranty  runs  with  the  land 
into  the  hands  of  the  assignee  and  heirs, 
and  may  be  sued  upon  by  the  assignee 
or  heir  who  is  in  possession  when  the 
breach  occurs,  whether  the  alienation  is 
voluntary  or  involuntary."  Prestwood  v, 
McGowin,   128   Ala.  267,  29  So.  386. 

What  Constitutes  a  Breach  of  War- 
ranty— When  Breach  Occurs. — Where,  at 
the  time  a  deed  is  executed,  the  grantor 
does  not  own  the  land  intended  to  be 
conveyed,  the  covenant  of  warranty  is 
broken  when  made.  Pinckard  v.  Amer- 
ican Freehold  Land  Mortg.  Co.,  39  So. 
350,  143  Ala.  568,  cited  in  note  in  17  L. 
R.  A.,  N.  S.,  1182. 

'*  'The  covenant  for  quiet  enjoyment 
and  of  warranty  (of  title)  are  practically 
identical  in  operation;  and  whatever  con- 
stitutes the  breach  of  the  one  covenant, 
is  a  breach  of  the  other.  Either  ex- 
tends to  all  lawful,  outstanding  adverse 
claims  upon  the  premises  conveyed.' 
Copeland  v.  McAdory,  100  Ala.  553,  13 
So.  545."  Prestwood  v.  McGowin,  128 
Ala.  267,  29  So.  386.  See  ante,  "Covenant 
for  Quiet  Enjoyment,"  §  39. 

"The  effect  of  the  general  covenant  of 
warranty  irr  a  deed  is  for  quiet  enjoyment, 
to  constitute  a  breach  of  which  it  is  not 


necessary  there  should  be  an  actual  explu- 
sion,  for  the  covenant  secures  a  legal  en- 
try as  well  as  the  enjoyment  of  the  lands. 
The  covenantee  is  not  required  to  commit 
a  trespass  to  acquire  possession.  Cald- 
well V.  Kirpatrick,  6  Ala.  60.  cited  in  note 
in  17  L.  R.  A.,  N.  S.,  1183,  1184,  1185.  An- 
derson V.  Knox,  20  Ala.  156;  Thomas  v, 
St.  Paul  M.  E.  Church,  86  Ala.  138,  5  So. 
508."  Sayre  v.  Sheffield  Land,  etc.,  Co.,  106 
Ala.  440,  18  So.  101. 

What  Is  Necessary  to  Be  Shown  in  Ac- 
tion for  Breach  of  Warranty. — Code  1896, 
§  1541,  provides  that  any  person  who, 
without  color  of  title  or  bona  fide  claim 
of  inheritance  or  purchase,  enters  upon 
real  estate  and  asserts  adverse  possession, 
must  give  notice  thereof  by  a  claim  in 
writing  filed  in  the  office  of  the  judge  of 
probate;  and  §  1545  provides  that  until 
the  filing  of  such  declaration  no  posses- 
sion of  real  estate  shall  be  deemed  adverse 
to  any  one.  Held,  that  the  statutes  are 
intended  to  govern  in  suits  for  the  re- 
covery of  real  estate,  and  in  an  action  for 
breach  of  warranty  of  title  in  a  convey- 
ance of  land  it  is  not  necessary  for  plaintiff 
to  show  that  the  third  person  in  posses- 
sion of  the  land  at  the  time  of  the  con- 
veyance had  filed  a  claim  under  the  stat- 
utes. Prestwood  v,  McGowin,  41  So.  779, 
148  Ala.  475. 

Breach  by  Release. — Covenants  of  war- 
ranty in  a  deed  of  land  conveying  no  part 
of  the  adjacent  streets  are  breached  by  a 
release,  previously  executed  by  the 
grantor,  releasing  a  railway  from  liability 
for  damages  resulting  to  the  land  from 
its  operation  on  an  adjacent  street;  the 
release  constituting  an  "incumbrance,** 
defined  as  any  right  to  or  interest  in  land 
which  may  subsist  in  third  persons  to  the 
diminution  of  the  value  of  the  estate  of 
the  tenant,  but  consistently  with  the  pass- 
ing of  the  fee  (citing  Words  and  Phrases, 
vol.  4,  pp.  3519,  3520).  Tuskegee  Land 
&  Security  Co.  v.  Birmingham  Realty 
Co.,  49  So.  378,  161  Ala.  542. 

§  41  (2)  Liens  and  Mortgages. 

Where  land  incumbered  by  a  mortgage 
is  conveyed  with  a  special  covenant  of 
warranty,  the  covenant  is  broken  when- 
ever the  vendee  is  evicted  by  the  mort- 
gagee. Andrews  &  Bros.  v.  McCoy.  8 
Ala.  920. 
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Rights  of  Purchasers  of  Land  Under 
Mortgage. — One  purchasing  an  interest 
in  land  which  is  under  mortgage,  who 
gives  his  note  for  the  price,  can  not  claim 
the  benefits  of  the  covenants  of  his  war- 
ranty deed  as  relieving  his  property 
from  such  mortgage,  though  it  is  in  the 
hands  of  his  grantor,  unless  the  note  has 
been  paid.  Truss  v.  Miller,  22  So.  863, 
116  Ala.  494. 
§  41  (3)  Description  of  Premises. 

Where  a  deed  by  mutual  mistake  des- 
cribes a  track  of  land  other  than  that  in- 
tended to  be  conveyed,  the  covenants  of 
warranty  in  the  deed  are  not  thereby 
broken.  Pinckard  v,  American  Freehold 
Land  Mortg.  Co.,  39  So.  350,  143  Ala.  568. 

§  42. ■  Paramount  Title  or  Right. 

■  What  Constitutes  Breach  of  Covenant 
of  Warranty. — To  constitute  a  breach  of 
the  covenant  of  warranty,  an  eviction  or 
equivalent  disturbance  by  title  paramount 
must  occur.  Griffin  v,  Reynolds,  17  Ala. 
198. 

Conditions  under  Which  Purchaser 
May  Maintain  Action  for  Breach.— If  a 
purchaser  yields  possession  to  a  para- 
mount title,  he  may  maintain  an  action 
for  a  breach  of  the  covenant  of  warranty 
in  his  deed,  though  there  has  been  no 
ouster  by  action  at  law.  Dupuy  v.  Roe- 
buck, 7  Ala.  484;  Davenport  v.  Bartlett, 
9  Ala.  179;  Claunch  v,  Allen,  12  Ala.  159; 
Griffin  v.  Reynolds,  17  Ala.  198;  Gunter  v, 
Williams,  40  Ala.  561. 

§  43. Eviction. 

§  43  (1)  Necessity. 

Plaintiff  may  recover  in  an  action  upon 
the  covenant  of  warranty,  though  he  may 
have  voluntarily  yielded  to  a  disposses- 
sion, provided  the  title  to  which  he  yielded 
was  good,  and  paramount  to  that  of  the 
warrantor.  Dupuy  v.  Roebuck,  7  Ala.  484; 
Gunter  v.  Williams,  40  Ala.  561;  Copeland 
V  McAdory,  100  Ala.  553,  13  So.  545,  cited 
in  note  in  17  L.  R.  A.,  N.  S.,  1181,  1182. 

Where,  by  the  agreement  for  quiet  pos- 
session, the  title  of  him  who  brought 
ejectment  is  admitted  to  be  paramount  to 
that  of  the  party  under  whom  the  posses- 
sor holds,  it  is  both  the  right  and  duty 
of  the  possessor  to  yield  possession  to  the 
party  having  paramount  title,  without 
engaging  in  further  litigation.  Watson  v. 
Holly,  57  Ala.  335. 


What  Amounts  to  an  Eviction  by  Legal 
Process. — "Where  land  sold  with  a  cove- 
nant of  warranty  had  been  previously 
mortgaged,  it  was  held  that  an  ouster,  or 
expulsion,  was  equivalent  to  an  eviction 
by  legal  process;  and  so  was  any  lawful 
disturbance,  or  interruption,  by  a  stranger 
having  a  paramount  title.  But  it  was 
necessary  that  some  particular  act  should 
be  shown,  by  which  the  plaintiff  was  in- 
terrupted. Otherwise  the  breach  of  cove- 
nant for  quiet  enjoyment  would  not  be 
well  assigned."  Dupuy  v.  Roebuck,  7 
Ala.  484,  488. 

Rights  of  Grantee  Who  Voluntarily 
Abandons  Property. — The  grantee  of  a 
mill  race,  who  voluntarily  abandons  the 
use  of  the  race,  and  incites  the  person  in 
possession  of  land  through  which  it  runs, 
but  what  is  not  shown  to  have  title 
thereto,  to  claim  the  race  and  object  to 
its  use  by  such  grantee,  can  not  sue  his 
grantor  for  breach  of  warranty  of  title. 
Hester  v.  Hunnicutt,  104  Ala.  282,  16  So. 
162,  cited  in  note  in  17  L.  R.  A.,  N.  S., 
1182. 

Where  a  grantor,  owning  an  estate  per 
autre  vie,  conveyed  the  lands,  warranting 
and  defending  the  premises  against  all 
persons  lawfully  claiming  the  same,  the 
grantee  in ,  possession  can  not  maintain 
an  action  for  a  breach  of  said  covenant 
of  title,  since  the  outstanding  title  in  re- 
mainder does  not  constitute  a  constructive 
eviction.  Oliver  v.  Bush,  27  So.  923,  125 
Ala.  534,  cited  in  note- in  17  L.  R.  A.,  N. 
S.,  1181,  1182. 
§  43  (2)  Sufficiency. 

Possession  under  claim  of  title  by  a 
third  person  is  a  sufficient  eviction  to 
amount  to  a  breach  of  the  covenant  of 
warranty.  Caldwell  v.  Kirkpatrick,  6  Ala. 
60. 

What  Amounts  to  a  Legal  Ouster.— 
That  a  third  person  has  the  lawful  title, 
freehold,  and  possession  of  the  land  war- 
ranted, by  reason  whereof  the  grantee  is 
unable  to  recover  possession,  is  equivalent 
to  a  legal  ouster.  Banks  v.  Whitehead, 
7  Ala.  83. 

IV.  ACTIONS  FOR  BREACH. 

§  44.  Grounds  of  Action  in  General. 

A  purchaser  of  land,  with  full  covenants 
of  warranty,  is  entitled  to  recover  at  law 
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for  money  paid  by  him  to  remove  a  par- 
amount equitable  title  existing  at  the 
time  of  the  conveyance.  Lewis  v,  Harris, 
31  Ala.  689. 

Multiplicity  of  Suits— When  May  Be 
Avoided. — A  union  of  claims  for  breaches 
running  through  several  years  is  proper, 
as  avoiding  multiplicity  of  suits.  Mobile 
&  M.  Ry.  Co.  V.  Gilmer,  85  Ala.  422,  5  So. 
138;  Trustees  v.  Turner,  71  Ala.  429. 

§  45.  Defenses. 

§  45  (1)  In  General. 

That  the  vendee  promised  never  to  use 
the  deed  against  the  vendor  is  no  defense 
to  an  action  upon  the  covenants.  Holley 
V.  Yonge,  27  Ala.  203. 

Where  the  purchaser  of  land  and  his 
son,  subsequent  to  the  purchase,  found 
that  the  land  was  public  land,  and  the  son 
entered  the  same  as  a  homestead  for  his 
own  use  wholly,  the  fact  that  neither 
father  nor  son  communicated  to  the  ven- 
dor their  information  that  such  land  was 
public  would  not  bar  the  father's  right  of 
action  for  breach  of  covenant  of  warranty 
on  his  eviction  by  the  son.  Frix  v.  Miller, 
22  So.  146,  115  Ala.  476. 

Fraud  and  Collusion  as  a  Defense. — It  is 
a  defense  to  an  action  for  breach  of  cov- 
enant of  warranty  that,  through  fraud  and 
collusion  between  plaintiff  and  another,  the 
land  in  question  when  found  subsequent  to 
plaintiffs  purchase  to  be  public  land,  was 
entered  as  a  homestead  for  the  use  of 
plaintiff,  and  that  his  eviction  therefrom 
was  only  pretended.  Frix  v.  Miller,  22  So. 
146,  115  Ala.  476. 

Bond  as  Satisfaction  from  Vendor  to 
Vendee  as  Indemnity  against  Outstanding 
Mortgage. — A  bond  taken  ])y  a  vendee  of 
mortgaged  land,  from  the  vendor,  to  in- 
demnify him  against  the  mortgage,  will 
not  be  considered  a  compensation  or 
satisfaction  for  a  breach  of  the  covenants 
of  warranty  in  the  deed.  Andrews  & 
Bros.  V.  McCoy,  8  Ala.  920. 

§  45  (2)   Other  Breaches. 

An  action  for  breach  of  covenant  of 
seisin  is  not  a  bar  to  an  action  for  breach 
of  covenant  in  the  same  deed  against  in- 
cumbrances; the  actions  not  being  founded 
on  the  same  cause  of  action,  and  the  rule 
prohibiting  the  splitting  of  a  single  cause 
of    action    having,    therefore,    no    applica- 


tion.    Moore  v.  Johnston,  108  Ala.  324,  18 
So.  825. 

§  46.  Jurisdiction  and  Venue. 

Jurisdiction  of  a  Coiut  of  Equity  to  En- 
force.— A  court  of  equity  will,  on  a  bill 
filed  by  the  heirs  of  the  covenantee  against 
a  purchaser  from  the  covenantor,  with 
notice,  restrain  by  injunction  a  breach  of 
the  terms  of  such  a  covenant,  asserting 
jurisdiction  by  an  equity  in  the  nature  of 
specific  performance.  Robbins  v,  Webb, 
68  Ala.  393,  cited  in  note  in  37  L.  R.  A., 
N.  S.,  12. 

§  47.  Parties. 

Where  covenants  of  seisin  and  of  war- 
ranty are  broken  at  the  time  of  the  execu- 
tion of  the  conveyance,  the  grantee  and 
his  personal  representatives  are  alone  en- 
titled to  maintain  a  suit  thereon.  Prcst- 
wood  V.  McGowin,  128  Ala.  267,  29  So. 
386. 

§  48.   Pleading. 

§  49. Declaration,  Complaint,  or  Pe- 
tition. 
§  49  (1)    In  GeneraL 

Necessary  Allegations  in  Complaint — 
In  an  action  for  breach  of  a  covenant  of 
seisin,  the  complaint  need  only  negative 
the  words  of  the  covenant  generally  and 
need  not  allege  plaintiff's  eviction.  De 
Jarnette  v,  Dreyfus,  51  So.  932,  166  Ala. 
138;  Copeland  v,  McAdory,  100  Ala.  553, 
13   So.  545. 

Since  a  covenant  of  warranty  of  title  in 
a  deed  is  broken  as  soon  as  made,  if  there 
is  a  superior  outstanding  title,  or  an  in- 
cumbrance, a  plea  alleging  a  breach  need 
not  allege  an  eviction.  Fidelity  &  Deposit 
Co.  of  Maryland  v.  Walker,  48  So.  600, 
158  Ala.  129. 

While,  in  an  action  for  breach  of  cove- 
nant against  incumbrances,  the  complaint 
should  allege  particularly  what  the  incum- 
brance was,  it  need  not  allege  that  plain- 
tiff was  evicted;  the  covenant  being  broken 
when  made,  if  broken  at  all.  De  Jarnette 
V.  Dreyfus,  166  Ala.  138,  51  So.  932. 

"In  a  declaration  in  covenant,  it  is  suffi- 
cient to  state  the  deed  according  to  its 
legal  effect  and  operation."  Bailey  v. 
White,  3  Ala.  330,  332. 

In  assumpsit,  for  breach  of  warranty, 
averment  of  scienter  not  necessary.  Wren 
V.  Wardlaw.  Minor  363. 
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In  a  declaration  for  breach  of  covenants 
of  seisin  and  good  right  to  convey,  an 
eviction  or  ouster  need  not  be  alleged. 
Copeland  v,  McAdory,  100  Ala.  553,  13 
So.  545. 

Where  parties  entered  into  a  covenant 
to  submit  certain  matters  to  arbitration, 
and  each  stipulated  to  perform  particular 
duties  consequent  upon  the  making  of  the 
award,  it  is  enough  for  the  party  suing 
for  a  breach  of  the  covenant  to  allege  a 
performance  of  every  specific  duty  en- 
joined by  his  part  of  the  contract,  notice 
to  the  defendant  that  the  award  was  made, 
and  that  he  refused  to  comply  with  the 
engagement.  Dodge  v.  McKay,  4  Ala.  346. 
See  the  title  ARBITRATION  AND 
AWARD. 

In  an  action  upon  a  general  warranty, 
the  averment  that  the  lawful  freehold  and 
possession  in  the  land  was,  when  the  deed 
was  executed,  and  still  continued  to  be, 
in  a  third  person,  by  reason  whereof  the 
grantee  is  and  always  has  been  unable  to 
recover  the  possession,  shows  a  sufficient 
breach  of  the  covenant,  and  is  equivalent 
to  the  assertion  of  a  legal  ouster.  Banks 
V.  Whitehead,  7  Ala.  83. 

To  show  a  breach  of  the  covenant  in 
a  deed  by  the  words  *'grant,  bargain,  and 
Fell,"  it  is  necessary  to  aver  that  the  title 
has  failed  in  consequence  of  some  act  of 
the  grantor.  Griffin  v.  Reynolds,  17  Ala. 
198. 

Complaint  for  Breach  of  Covenant- 
When  Demurrable. — ^Where  a  conveyance 
of  timber  contained  covenants  of  seisin 
and  for  quiet  enjoyment  by  the  grantees, 
a  pleading  showing  that  a  certain  number 
of  acres  of  the  land  were  in  the  adverse 
possession  of  third  persons  claiming  to 
own  the  same,  and  seeking  an  abatement 
of  the  purchase  price,  was  sufficient  as 
against  demurrer.  J.  M.  Ackley  &  Co.  v. 
Hunter,  Benn  &  Co.,  45  So.  909,  154  Ala. 
416. 

Where  a  complaint,  in  an  action  on 
covenants  by  which  a  railroad  company 
agreed  to  stop  trains  on  the  land  of  the 
grantor  of  a  right  of  way,  and  to  allow 
the  latter  to  cultivate  the  right  of  way, 
sets  out  the  covenants  and  shows  a  breach, 
it  is  not  demurrable  for  want  of  an  alle- 
gation that  the  stopping  of  the  trains 
would  not  interfere  with  the  running  of 
ihe  company's  schedule,  and  that  the  cul- 
3   Ala   Dig— 50 


tivation  would  not  interfere  with  the  re- 
quirements of  the  road;  these  being  mat- 
ters of  defense  to  be  averred  and  proved. 
Mobile  &  M.  Ry.  Co.  v,  Gilmer,  85  Ala. 
422,  5  So.  138. 

Allegation  that  various  persons  were  in 
the  adverse  possession  of  particularly  de- 
scribed paits  of  the  land  at  the  time  of  the 
conveyance  by  defendant  to  complainant 
held  to  sufficiently  allege  a  breach,  at  the 
moment  of  conveyance,  of  the  covenant 
for  seisin  for  both  right  and  possession  as 
against  wrongdoers,  implied  under  Code 
1907,  §  3421,  and  to  prima  facie  make  a 
case  of  loss  of  possession  and  title  by  the 
grantor's  fault.  Mackintosh  v,  Stewart 
(Ala.),  61  So.  956. 

When  Notice  Must  Be  Averred. — 
Notice  is  to  be  averred,  if  the  breach  be 
mainly  in  the  kncv/ledgc  of  the  plaintiff. 
Huff  V.  Campbell,  i  Stew.  543.  See  the 
title  NOTICE. 

Conformity  of  Assignment  of  the 
Breach  to  Covenant. — ^The  assignment  of 
the  breach  must  conform  to,  the  covenant 
of  defendant  as  set  out.  The  breach  must 
not  be  for  more  than  is  covenanted  to  be 
performed.    Sorell  v.  Sorell,  5  Ala.  576. 

§  49  (8)   Averments  as  to  Parties. 

In  a  declaration  for  breach  of  a  cove- 
nant of  seisin  and  good  right  to  convey, 
it  is  sufficient  to  negative  the  words  of 
the  covenant  generally.  Copeland  v.  Mc- 
Adory, 100  Ala.  553,  13  So.  545. 

§  49  (8)  Setting  Forth  Covenants. 

It  is  not  necessary  to  set  out  in  the  dec- 
laration matter  of  defeasance  for  the 
benefit  of  the  plaintiff.  Hatch  v.  Pettus, 
Minor  49. 

§   49    (4)    Averment  of  Performance  of 
Conditions  Precedent. 

Where  there  is  a  general  averment  of 
performance  of  condition  precedent  on  the 
part  of  the  plaintiff,  and  the  defendant 
pleads  that  the  plaintiff  has  not  perform.ed 
the  covenant  on  his  part,  on  which  plea 
issue  is  joined  and  a  verdict  had  in  favor 
of  plaintiff,  the  want  of  a  special  aver- 
ment of  performance  is  cured  under  the 
statute  of  jeofailes.  Thompson  v.  Gray, 
2  Stew.  &  P.  60.  See  the  title  PLEAD- 
ING. 

Where  it  is  necessary  for  the  plaintiff  to 
allege  performance  on  his  part,  if  the  act 
to    be   performed   involve    a   question   of 
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law,  the  quo  modo  must  be  pointed  out; 
otherwise  performance  may  be  averred 
generally.     Sorell  v,  Sorell,  5  Ala.  576. 

When  Performance  May  or  May  Not 
Be  Averred. — "When  there  are  several 
covenants,  promises,  or  agreements,  which 
are  independent  of  each  other,  one  party 
may  bring  an  action  against  the  other,  for 
a  breach  of  his  covenants,  without  averring 
a  performance  of  the  covenants  of  his,  the 
plaintiff's  part,  and  it  is  no  excuse  for  the 
defendant  to  allege  in  his  plea,  a  breach 
of  the  covenants  on  the  part  of  the  plain- 
tiff. But  when  the  covenants  are  depend- 
ent, it  is  necessary  for  the  plaintiff  to 
aver  and  prove  a  performance  of  the  cove- 
nants on  his  part,  to  entitle  him  to  an 
action  for  the  breach  of  the  covenants  on 
the  part  of  the  defendant.**  Jones  v, 
Somnierville,  1  Port.  437,  456. 

Where  plaintiff  seeks  to  recover  for  a 
breach  of  covenant  on  agreement  entered 
into  between  him  and  defendant,  and 
there  are  covenants  to  be  performed  by 
plaintiff,  he  must  allege  performance  or 
an  offer  to  perform.  Jones  v.  Sommer- 
ville,  1  Port.  437. 

Where  plaintiff's  right  to  recover  on 
the  covenant  is  dependent  on  his  per- 
formance of  some  prior  condition,  such 
performance  must  be  averred  in  the  dec- 
laration.    Bailey  v.  White,  3  Ala.  330. 

In  declaring  on  a  covenant  to  pay 
money  on  a  certain  day  for  the  hire  of 
negroes  who  are  admitted  by  the  cove- 
nant to  have  been  hired  till  that  time,  it  is 
necessary  to  aver  that  defendant  had  the 
use  of  the  negroes.  Bassett  v.  Jordan,  1 
Stew.  352. 

§  49  (5)  Allegations  as  to  Paramount 
Claim. 
Sufficiency  of  Averments  as  to  Para- 
mount Title. — In  a  complaint  for  breach, 
of  covenants  of  seisin  and  of  warranty,  an 
allegation  that  at  the  time  of  making  such 
covenants  the  vendee  had  no  title  to  the 
land,  and  was  not  lawfully  seised  of  the 
same,  but  that  A.  had  title  to  and  was  in 
adverse  possession  of  the  land,  and  that 
the  vendor  had  since  brought  action  in 
ejectment  against  A.,  in  which  he  had 
failed  by  reason  of  the  adverse  possession 
and  superior  title  of  A.,  is  a  sufficient  aver- 
ment that  the  vendee  was  held  out  of  pos- 
session by  a  paramount  title  and  an  ad- 
verse possession  existing  at  the  time  the 


covenants  were  made.  Prestwood  v,  Mc- 
Gowin,  29  So.  386,  128  Ala.  267. 

Where  a  count  in  a  complainc  averring  a 
warranty  against  incumbrances  failed  to 
allege  any  incumbrance,  but  showed  the 
existence  of  an  outstanding  paramount 
title  at  the  date  of  the  execution  of  the 
deed,  such  count  was  demurrable.  Hen- 
derson V,  H.  L.  Berry  Co.,  39  So.  662,  145 
Ala.  404. 

A  count  in  a  complaint  for  breach  of 
warranty  in  a  deed,  averring  that  a  para- 
mount title  existed  and  was  outstanding 
at  the  time  the  deed  was  executed,  ex- 
cluded the  conclusion  that  the  title  under 
which  plaintiff  was  evicted  emanated 
from  plaintiff.  Henderson  v.  H.  L.  Berry 
Co.,  39  So.  662,  145  Ala.  404;  Chestnut  v, 
Tyson,   105  Ala.   149,   16  So.   723.     ' 

Necessary  Allegait:ions.i— In  an  aclBon 
on  a  covenant  of  warranty,  it  is  necessary 
to  allege  that  the  plaintiff  has  been  evicted, 
or  has  yielded  up  the  possession  to  a 
paramount  title.  Griffin  v,  Reynolds,  17 
Ala.  198. 

A  complaint  in  an  action  against  a 
grantor  for  breach  of  covenant,  alleging 
that  a  third  person  had  the  paramount  and 
lawful  right  and  title  to  the  premises,  to 
the  hostile  assertion  of  which  title  plain- 
tiff had  been  compelled  to  yield,  does  not 
assign  a  breach  of  the  covenant  against 
incumbrances,  but  merely  a  breach  of  the 
statutory  covenant  of  warranty  implied  in 
the  words  "grant,"  "bargain,"  and  "sell.** 
Haran  v,  Stratton,  27  So.  648,  120  Ala.  145. 

Cases  in  Which  Declaration  Need  Not 
Refer  to  Outstanding  Title. — A  declara- 
tion for  breach  of  a  covenant  of  good 
right  to  convey  or  of  seisin  need  not  re- 
fer to  an  outstanding  title.  Copeland  f. 
McAdory,  100  Ala.  553,  13  So.  545. 

§  50. Plea  or  Answer,  and  Subsequent 

Pleadings. 

Pleas  Constituting  Good  Bar  to  Action 
or  Covenant  of  Warranty. — A  plea  deny- 
ing that  the  plaintiff  has  lost  the  posses- 
sion of  the  land,  and  averring  that  he  still 
retains  it,  is  good  in  bar  of  the  action  on 
a  covenant  of  warranty.  Griffin  v,  Rey- 
nolds, 17  Ala.  198. 

Defendant  covenanted  that  he  would 
pay  a  judgment  and  execution  existing 
against  plaintiff,  and,  being  sued  on  the 
covenant,  pleaded  that  plaintiff,  before  the 
return  day  of  the  execution,  paid  it  him- 
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self,  whereby  defendant  was  prevented, 
and  that,  before  the  return  day,  he  ten- 
dered the  money  to  the  sheriff,  who  re- 
fused to  receive  it.  Plaintiff  replied  that 
he  was,  on  account  of  defendant's  failure 
to  satisfy  the  execution,  promptly  urged 
and  compelled  to  pay  it  before  defendant's 
tender,  and  before  the  return  day.  Held, 
that  the  replication  was  good.  Sommer- 
ville  z\  Jones,  1  Stew.  345.  See  the  title 
CONTRACTS. 

Where  plaintiff  declares  on  a  covenant, 
which  is  shown  by  the  declaration  to  have 
been  varied  by  a  subsequent  instrument, 
a  plea  that  confines  itself  to  an  averment 
of  performance  of  the  conditions  of  the 
original  instrument  is  bad.  Nesbit  v,  Mc- 
Gehee,  26  Ala.  748. 

Objection  as  to  Consideration — No 
Grounds  for  Demurrer. — In  an  action  tfn 
a  covenant  to  convey  an  interest  in  land 
as  soon  as  a  patent  thereto  should  be  is- 
sued, the  objection  that  there  was  no  con- 
sideration for  the  covenant  can  not  be 
taken  on  demurrer  to  the  declaration. 
Fitzpatrick  v.  Hanrick,  11  Ala.  783. 

When  General  Demurrer  Is  an  Ad- 
vantage.— ^Where  breaches  are  assigned  in 
a  declaration  on  a  covenant,  and  one  of 
them  is  defective,  no  advantage  can  be 
taken  by  general  demurrer.  Taylor  v. 
Pope,  3  Ala.  190. 

§  51. Issues,  Proof,  and  Variance. 

Where,  in  an  action  for  damages  for 
breach  of  a  warranty  of  title  in  a  convey- 
ance of  land,  the  complaint  alleged  that 
at  the  time  of  the  conveyance  a  third  per- 
son had  title  to  and  was  in  possession  of 
the  land,  proof  of  adverse  possession  was 
sufficient  to  justify  recovery  without  proof 
of  title.  Prestwood  v,  McGowin,  41  So. 
779,   148   Ala.  475. 

What  Constitutes  a  Variance. — ^Where 
the  complaint,  in  an  action  against  a 
grantor  for  breach  of  covenant,  alleges  a 
paramount  outstanding  title  in  a  third  per- 
son, and  therefore  assigns  merely  a 
breach  of  the  statutory  covenant  of  war- 
ranty implied  in  the  words  "grant,"  "bar- 
gain," and  "selV  and  the  evidence  shows 
that  such  third  person  had  only  an  ease- 
ment or  right  of  way  in  the  premises, 
there  is  a  variance,  Haran  v.  Stratton,  27 
So.  648,  120  Ala.  145. 

What  May  Be  Shown  under  Plea  of 
Covenant    Performed. — Defendant,    being 


indebted  to  plaintiff,  assigned  him  certain 
bonds,  and  covenanted  to  make  good  any 
deficiency  of  the  bonds,  in  discharge  of 
the  debt.  Held,  that  the  negligence  of 
plaintiff  in  collecting  the  bonds  could  not 
be  shown  under  a  plea  of  covenants  per- 
formed. Aldridge  v,  Warner's  Ex'rs,  2 
Port.  92. 

Where  issue  is  taken  on  a  plea  of  cove- 
nants performed,  defendant  can  not,  on 
the  ground  that  the  suit  is  not  brought  by 
proper  parties,  exclude  an  instrument 
which  is  correctly  described  in  the  declara- 
tion.   Wainright  v.  Townsley,  1  Stew.  29. 

One  sued  for  breach  of  covenant  can 
not,  under  a  plea  of  covenants  performed, 
avail  himself  of  the  difficulty  of  perform- 
ing his  covenant  in  excuse.  Stone  v.  Den- 
nis, 3  Port.  231. 

Covenant  Dated  as  Impossible  Time-^ 
No  Proof  of  Mistake  Necessary. — A  cove- 
nant dated  at  an  impossible  time  may  be 
submitted  to  the  jury  without  proof  that 
it  was  dated  by  mistake,  notwithstanding 
an  averment  in  the  declaration  of  the  fact 
of  a  mistake,  no  plea  being  filed  putting 
in  issue  the  execution  of  the  instrument. 
Richards  v,  Vanner,  4  Stew.  &  P.  64.  See 
the  title  CONTRACTS. 

§  52.   Evidence. 

§  53.  Presumptions  and  Burden  of 

Proof. 

The  plea  of  payment,  or  of  covenants 
performed,  does  not  admit  the  deed.  The 
plaintiff  must  prove  his  cause  of  action,  as 
if  no  such  plea  had  been  filed.  Bryant  v. 
Simpson,  3  Stew.  339. 

A  vendee  of  land,  with  warranty  of 
title,  may  purchase  in  an  outstanding 
paramount  title  or  incumbrance,  and  may 
recover  upon  his  warranty,  without  an  ac- 
tual eviction;  but  in  such  a  case  he  acts 
at  his  peril,  and  assumes  the  burden  of 
proving  that  he  submitted  to  a  good  title, 
paramount  to  that  of  the  warrantor. 
Davenport  v,  Bartlett,  9  Ala.  179. 

§  54. Admissibility  in  General. 

**In  an  action  of  covenant,  averring 
breaches,  the  deed  or  instrument  is  not 
put  in  issue  by  the  plea  of  non  est  fac- 
tum, the  defendant,  even  by  the  rules  of 
common  law,  was  understood  to  admit  so 
much  of  the  instrument  as  is  set  out  in 
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the  declaration."     Mobile,  etc.,  R.  Co.  v. 
Gilmer,  85  Ala.  714,  5  So.  138.  141. 

An  acknowledgment  in  the  body  of  a 
deed,  that  the  consideration  money  was 
paid,  is  considered  as  a  receipt  for  money 
merely,  and  open  to  explanation  by  parol 
proof  as  any  other  receipt  for  money. 
Saunders  v,  Hcndrix,  5  Ala.  224. 

Deeds  Containing  Covenants — ^When 
Admissible  in  Evidence. — In  an  action  for 
breach  of  covenants  of  seisin  and  of  war- 
ranty, a  deed  containing  such  covenants 
is  not  admissible  in  evidence  when  a  part 
of  the  plaintiffs  in  the  case  are  not  en- 
titled to  sue  on  the  covenants,  and  are  not 
grantees  or  parties  in  the  deed.  Presl- 
wood  i\  McGowin,  29  So.  386,  128  Ala. 
267. 

Admissibility  of  Evidence  to  Show  Ex- 
istence of  Incumbrance. — Tn  an  action  for 
breach  of  a  covenant  in  a  deed,  plaintiff 
alleged  that  defendant  had  given  a  third 
person  the  right  to  extract  rosin  from 
pine  timber  on  the  premises,  and  offered 
in  evidence  contracts  and  letters  between 
defendant  and  M.,  showing  that  defendant 
had  authorized  M.  to  lease  the  lands  for 
turpentine  purposes,  and  that  leases  were 
made  by  him  as  alleged,  and  that  defend- 
ant, with  full  knowledge  of  all  the  facts, 
received  the  agreed  consideration  for  the 
leases.  Held  admissible  to  show  the  ex- 
istence of  an  incumbrance  on  the  prop- 
erty, and  it  was  not  necessary  that  the 
letters  or  leases  should  have  been  so  ex- 
ecuted by  defendant  as  to  pass  the  fee,  or 
part  thereof,  to  any  part  of  the  lands  con- 
veyed. Brodie  v.  New  England  Mortg., 
etc.,  Co.,  51  So.  861,  166  Ala.  170,  cited  in 
note  in  32  L.  R.  A.,  N.  S.,  738. 

Evidence  as  to  Value  of  Land — When 
Irrelevant. — -In  a  suit  for  breach  of  cove- 
nants of  seisin  and  of  warranty  in  a  deed 
to  real  estate,  evidence  as  to  the  value  of 
the  land  at  the  time  of  the  conveyance  is 
irrelevant,  since  the  purchase  money  paid, 
together  with  interest  and  costs  of  suit,  is 
not  admissible  to  show  the  difference  in 
the  measure  of  damages.  Prcstwood  v, 
McGowin,  29  So.  386,  128  Ala.  267. 

Evidence  that  the  rental  value  of  the 
tenement  houses  on  the  land  decreased  on 
account  of  the  construction  and  operation 
of  the  railroad  was  admissible  to  show  the 
market  value  of  the  property  before  and 
after  the  construction  and  operation,  but 


the  rental  value  as  an  element  of  recover- 
able damages.  Tuskegee  Land,  etc..  Co. 
V.  Birmingham  Realty  Co.,  5  Ala.  App. 
499.  59  So.  557. 

Grant  of  Right  to  Cut  Trees.— Where 
the  defect  complained  of  was  a  prior  grant 
to  a  third  person  of  a  right,  for  a  certain 
time,  to  cut  trees  from  a  portion  of  the 
land  conveyed  to  plaintiff,  it  is  competent 
to  prove  the  value  of  the  trees  cut  by  the 
grantee  of  the  right  from  such  portion 
after  the  conveyance  to  plaintiff.  Clark  v, 
Zeizler,  85  Ala.   154.  4  So.  669. 

Value  of  Trees  Cut  as  Proof  of  Dimin- 
ished Value  of  Land.— In  an  action 
for  breach  or  covenant  of  warranty,  con- 
sisting in  a  prior  conveyance  of  a  right  to 
enter,  and  cut  timber,  the  value  of  the  tim- 
ber cut  is  admissible  in  evidence  to  show 
the  amount  of  damages.  Clark  v.  Zeiglcr, 
79  Ala.  346. 

Comparative  Valued-Collateral  Issues^ — 
An  inquiry  as  to  what  good  farming  land 
in  the  neighborhood  of  the  land  in  ques- 
tion is  worth  is  improper,  as  it  raises  a 
collateral  inquiry.  Clark  r.  Zeigler,  85 
Ala.  154,  4  So.  669. 

Acts  after  Conveyance. — Evidence  of 
the  value  of  trees  cut  under  the  contract 
from  a  portion  of  the  land  not  em- 
braced therein  is  inadmissible,  since  such 
act  would  be  a  mere  trespass  against  the 
vendee.  Clark  v.  Zeigler,  86  Ala.  154,  4 
So.  669. 

§  55. Judgment  as  Evidence  of  Para- 
mount Title  or  Right. 

§   55    (1)     Conclusiveness  and   Efifect   in 
General 

Where,  in  an  action  for  breach  of  cove- 
nant and  warranty  in  a  deed,  based  on  the 
fact  that  a  purchaser  under  judgment 
compelled  plaintiff  to  yield  the  possession 
of  the  land,  the  evidence  strongly  tended 
to  show  that  the  action  by  the  purchaser 
and  ouster  were  collusive  and  therefore 
void  as  against  defendant,  who  was  not 
allowed  to  come  in  and  defend  it,  an  af- 
firmative charge  for  plaintiff  was  erro- 
neous. Johnson  v.  Linton,  51  So.  32.  163 
Ala.  547. 

§  55  (2)  Conclusiveness  of  Judgment  Ob- 
tained after  Notice  to  Covenantor. 

A  warrantor  of  title  is  not  concluded  by 
a  judgment  against  his  grantee's  title,  un- 
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less  notified  of  the  suit  in  which  the  judg- 
ment was  rendered.    Graham  v.  Tankersly, 
15  Ala,  634. 
§  56.   Damages. 

§  57.  In  GeneraL 

Difference  m  Value  Due  to  Breach.— 
The  measure  of  damages  for  breach  of 
covenants  entered  into  by  a  grantee  of  a 
right  of  way  is  the  difference  between  the 
value  of  the  grantor's  land  without  per- 
formance of  the  covenants  and  its  value 
in  case  they  had  been  performed.  Mobile 
&  M.  Ry.  Co.  V.  Gilmer,  85  Ala.  422,  5 
So.  138;  Clark  v,  Zeigler,  79  Ala.  346; 
Stoudenmire  v,  De  Bardelaben,  85  Ala.  85, 
4  So.  723. 

Under  What  Circumstances  Defendant 
May  Reduce  Damages.— Where,  in  an  ac- 
tion on  mutual  covenants,  there  has  been 
only  a  partial  performance  by  the  plain- 
tiff, and  the  defense  does  not  go  to  the 
whole  consideration,  the  defendant  may 
reduce  the  damages  by  showing  what  he 
has  sustained  by  the  failure  of  the  plain- 
tiff, and  is  not  compelled  to  resort  to  a 
cross  action.  Greene  v,  Linton,  7  Port. 
133. 

In  an  action  on  a  covenant,  the  plain- 
tiffs damages  may  be  reduced  by  show- 
ing that  defendant  has  been  injured,  and 
to  what  extent,  by  plaintiff^s  omission  to 
perform  his  stipulations  contained  in  the 
same  covenant.  Hill  v.  Bishop,  2  Ala. 
320. 

§  58. Covenant  of  Seisin. 

§  58  (1)    In  GeneraL 

The  measure  of  damages  for  a  total 
breach  of  the  covenants  of  seisin  or  of 
good  right  to  convey  or  of  quiet  enjoy- 
ment or  general  warranty  is  the  purchase 
money,  or  value  of  the  consideration.  If 
the  failure  of  the  title  is  partial,  the 
measure  of  damages  is  the  value  of  the 
parcel  lost,  measured  by  the  consideration, 
or  the  value  at  the  time  of  the  eviction. 
Kingsbury  v,  Milner,  69  Ala.  502;  Bibb  r. 
Freeman,  59  Ala.  612;  Copeland  v,  Mc- 
Adory,  100  Ala.  553,  13  So.  545,  548. 

In  an  action  on  a  covenant  of  seisin,  if 
the  plaintiff  has  bought  in  an  outstanding 
title,  he  is  entitled  to  recover  the  reason- 
able price  which  he  has  fairly  and  neces- 
sarily paid  for  it.  Anderson  v,  Knox,  20 
Ala.  156. 


§  58  (8)  Recovery  of  Purchase  Money 
with  Interest. 
Measure  of  Damages  for  foeach  of 
Covenant,  or  Warranty  of  Title. — In  or- 
dinary cases,  the  measure  of  damages 
which  the  purchaser  is  entitled  to  recover, 
on  account  of  a  breach  of  covenant  of 
seisin,  or  warranty  of  title,  is  the  pur- 
chase money  paid,  with  interest  and  costs 
of  suit;  but  this  rule  does  not  apply  to  a 
sale  of  chattels,  nor  to  cases  of  fraud,  nor 
to  a  breach  of  covenant  by  a  lessor  to  put 
the  lessee  in  possession.  Clark  v.  Zeigler, 
79  Ala.  346. 

The  measure  of  damages  for  the  breach 
of  the  covenant  of  seisin,  where  there  is 
an  entire  failure  of  title,  is  the  recovery 
of  the  purchase  money  and  interest 
thereon.    Bibb  v.  Freeman,  59  Ala.  612. 

Where  a  conveyance  of  timber  showed 
a  sale  by  the  acre  and  not  in  gross,  the 
correct  measure  of  damages  in  case  of 
breach  of  the  covenant  for  quiet  enjoy- 
ment as  to  a  part  of  the  tract  was  the  pur- 
chase price  per  acre  as  stated  in  the  con- 
veyance, and  it  was  immaterial  whether 
the  stumpage  was  or  was  not  of  the  same 
quality  or  value  per  acre  over  the  entire 
tract.  J.  M.  Ackley  &  Co.  v.  Hunter,  Benn 
&  Co.,  45  So.  909,  154  Ala.  416. 

§  58  (8)    Partial  Breach. 

The  measure  of  damages  for  the  breach 
of  a  covenant  of  seisin  is  the  purchase 
money  paid,  with  interest,  but,  if  the  fail- 
ure of  title  and  eviction  is  partial,  the  re- 
covery must  be  proportioned  to  the  value 
of  the  part  of  the  premises  to  which  the 
title  has  failed.  Bibb  v.  Freeman,  50  Ala. 
612. 

§  58  (4)    Value  of  Improvements. 

The  value  of  improvements  made  by 
the  grantee  after  the  purchase  is  not  an 
element  of  damage.  Copeland  v,  Mc- 
Adory,  100  Ala.  553,  13  So.  545. 

§  59. ,...  Covenant  against  Incumbrances. 

§  59  (1)   In  GeneraL 

In  an  action  on  a  covenant  against  in- 
cumbrances, if  plaintiff  has  purchased  or 
extinguished  an  outstanding  incumbrance, 
he  is  entitled  to  recover  the  reasonable 
price  which  he  has  fairly  and  necessarily 
paid  for  it.  Anderson  v,  Knox,  20  Ala. 
156. 
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§  59  (2)    Nominal  Damages. 

The  measure  of  damages  for  breach  of 
covenant  of  warranty  against  incum- 
brances in  a  deed  conveying  land  abutting 
on  a  street,  but  no  part  of  the  street, 
based  on  the  grantor  having  previously 
released  a  railroad  company  from  liability 
for  damages  to  the  abutting  property  by 
the  construction  and  operation  of  a  rail- 
road in  the  street,  is  the  difference  between 
the  market  value  of  the  land  before  and 
after  the  construction  and  operation  of 
the  railroad;  and,  where  the  construction 
and  operation  of  the  railroad  enhanced 
the  market  value  of  the  land,  though  de- 
creasing the  rental  value  thereof  for  a 
particular  use,  the  grantee  may  only  re- 
cover nominal  damages.  Tuskegee  Land, 
etc.,  Co.  V.  Birmingham  Realty  Co.,  5 
Ala.  App.  499,  59  So.  557. 

§  59  (8)   Amount  of  Actual  Damage  or  of 
Incumbrance. 

Where,  after  an  exchange  of  lands  by 
deeds  containing  covenants  of  warranty 
and  against  incumbrances,  it  appears  that 
one  of  the  tracts  is  subject  to  a  vendor's 
lien,  equity  will  compel  the  grantor  to 
pay  off  or  remove  the  incumbrances,  or 
give  the  grantee  suitable  indemnity. 
Thomas  v.  St.  Paul  M.  E.  Church,  86  Ala. 
138,  5  So.  508. 
§  60. Covenant  for  Quiet  Enjoyment. 

The  measure  of  damages  for  breach  of 
a  covenant  of  possession  and  enjoyment 
in  a  lease,  where  the  rent  has  not  been 
paid,  is  the  difference  between  the  value 
of  the  leasehold  at  the  time  of  the  breach, 
and  the  amount  of  rent  reserved,  covering 
the  period  of  nonenjoyment.  Tyson  v. 
Chestnut,  118  Ala.  387,  24  So.  73. 

§  61. Covenant  of  Warranty. 

§  61  (1)    In  General 

Circumstances  under  Which  Recovery 
May  Be  Had.— The  plaintiff  may  recover 
in  an  action  upon  the  covenant  of  war- 
ranty, though  he  voluntarily  yielded  to  a 
dispossession,  provided  the  title  to  which 
he  yielded  was  a  good  title,  and  para- 
mount to  that  of  the  warrantor.  Dupuy 
V.  Roebuck,  7  Ala.  484. 

A  grantee  in  a  deed  containing  a  cove- 
nant warranting  the  right  to  cut  timber 
from  the  land  conveyed,  whereas  in  fact 
the  timber  has  been  sold  to  another,  can 


not  cut  the  timber  and  thereby  volun- 
tarily incur  the  penalty  imposed  by  Code 
1896,  §  4137,  for  cutting  timber  belonging 
to  another,  and  hold  his  grantor  respon- 
sible for  the  whole  or  any  part  of  the 
penalty.  Turner  %\  Lawson,  39  So.  755, 
144  Ala.  432. 

Measure  of  Damages  for  Breach  of 
Right  to  Enter  and  Cut  Trees.— For  a 
breach  by  a  prior  conveyance  of  the  right 
to  enter  and  cut  timber,  the  measure  of 
damages  is  the  diminished  value  of  the 
tract,  not  exceeding  the  purchase  money 
paid,  with  interest.  Clark  v,  Zeigler.  79 
Ala.  346;  Kingsbury  v.  Milner,  69  Ala,  502. 

§  61  (8)    Nominal  Damages. 

In  an  action  for  breach  of  warranty, 
where  it  appears  that  when  the  deed  was 
made  defendant  had  no  title,  but  acquired 
title  before  the  suit  was  brought,  plaintiff 
is  entitled  to  only  nominal  damages,  as 
the  title  acquired  by  defendant  inured  to 
plaintiff's  benefit.  Sayre  v.  Sheffield  Land, 
Iron  &  Coal  Co.,  106  Ala.  440,  18  So.  101. 

§   61    (S)   Purchase  Money  and  Interest, 
and  Expenses. 

On  breach  of  covenant  by  the  vendor 
of  land,  the  vendee  can  recover  only  the 
amount  of  payments  made  with  interest 
and  costs.  Prestwood  v.  Carlton.  50  So. 
254,  162  Ala.  327;  Allinder  v.  Bessemer 
Coal,  Iron  &  Land  Co.,  51  So.  234,  164 
Ala.  275. 

Abatement  of  Damages  Resulting  from 
Breach  of  Warranty.— Where  a  vendee  of 
land,  with  covenants  of  warranty,  is 
evicted,  the  measure  of  his  damages  for 
the  breach  of  the  warranty  is  the  pur- 
chase money,  with  interest  thereon,  and 
expenses  of  litigation.  Kingsbury  v. 
Milner,  69  Ala.  502;  Bibb  v.  Freeman,  59 
Ala.  612.  See  the  title  VENDOR  AND 
PURCHASER. 

On  breach  of  warranty  of  title  to  laud, 
the  vendee  is  allowed  to  abate  the  pur- 
chase money  only  to  the  extent  of  the  ex- 
penses incurred  by  him  in  making  the 
title  good.    Clark  v,  Zeigler,  79  Ala.  346. 

§  62. Costs  and  Expenses  of  Litiga- 
tion. 
In  GeneraL — In  an  action  for  breach  of 
covenant  against  incumbrances.  etc., 
plaintiff  could  not  recover  damages  for 
expenses  incurred  in  suing  to  restrain  an- 
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other  from  exercising  a  public  easement 
over  the  land  conveyed,  admittedly  under 
a  superior  right,  where  the  grantor  was 
not  notified  before  the  suit  was  filed  of 
plaintiff's  eviction,  so  as  to  have  enabled 
him  to  pay  plaintiff  any  damages  result- 
ing therefrom  and  avoid  the  useless  litiga- 
tion, or  to  have  himself  instituted  the  suit 
if  he  saw  fit.  De  Jarnette  v,  Dreyfus,  51 
So.  932,  166  Ala.  138. 

§  63.   Trial. 

§  64.  — ^-  Verdict  and  Findings. 

In  an  action  for  breach  of  covenant  of 
seisin,  where  it  appears  that  plaintiff  vol- 
untarily bought  in  the  paramount  title, 
and  offered  to  prove  the  reasonableness 
of  the  price  paid  by  him  for  such  title,  and 
was  prevented  by  an  objection  from  de- 
fendant,   which   was    sustained     by     the 


court,  the  jury  can  not  assume,  without 
further  evidence,  that  the  price  paid  was 
reasonable.  Anderson  v,  Knox,  20  Ala. 
15G. 

§  66.  Effect  of  Recovery  on  Title  to  Prop- 
erty. 

The  remedy  on  an  implied  covenant  is 
always  administered  with  the  purpose, 
while  securing  to  the  purchaser  the  full 
benefit  of  his  contract,  of  protecting  the 
vendor  from  losing  both  his  land  and  the 
price.  Mackintosh  v.  Stewart  (Ala.),  61 
So.  956. 

A  recovery  in  an  action  on  a  covenant 
for  title  works  a  rescission  pro  tanto,  by 
revesting  in  the  covenantor  the  title,  such 
as  it  is.  which  he  has  conveyed.  Mackin- 
tosh V.  Stewart  (Ala.),  61  So.  956. 


Coverture. 

See  the  title  HUSBAND  AND  WIFE,  and  references  there  given. 

Covin. 

See  the  title  FRAUD. 

Credibility  of  Witnesses. 

See  the  titles  CRIMINAL  LAW;  EVIDENCE;  WITNESSES.     And  see  the  title 

NEW  TRIAL. 

Creditors'  Bill 

See  the  title  CREDITORS'  SUIT. 
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CREDITORS'  SUIT. 

.    Analysis. 

§  1.  Nature  and  Scope  of  Remedy. 

§  2.  Statutory  Provisions. 

§  3.  Adequate  Remedy  at  Law. 

§  4.  In  General. 

§  5.  Grounds  of  Remedy  in  General. 
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§  35.  Weight  and  Sufficiency. 

§  36.  Trial  or  Hearing. 

§  37.  Relief  Awarded. 

§  38.  Judgment  or  Decree. 

Cross  References. 

See  the  titles  ACCOUNT;  ASSIGNMENTS;  ASSIGNMENTS  FOR  BENEFIT 
OF  CREDITORS;  ATTACHMENT;  BANKRUPTCY;  CANCELLATION  OF 
INSTRUMENTS;  COMPROMISE  AND  SETTLEMENT;  CONTRACTS;  DEBT, 
ACTION  OF;  DISCOVERY;  EQUITY;  EXECUTORS  AND  ADMINISTRA- 
TORS; EXEMPTIONS;  EXECUTION;  FRAUD;  FRAUDULENT  CONVEY- 
ANCES; GARNISHMENT;  INSOLVENCY;  JUDGMENT;  JUDICIAL  SALES; 
LIENS;  MORTGAGES;  PARTNERSHIP;  QUIETING  TITLE;  REFORMA- 
TION OF  INSTRUMENTS;  SEQUESTRATION. 

§  1.  Nature  and  Scope  of  Remedy. 

The  object  of  the  creditors'  bill  is  single, 
the  satisfaction  of  the  debt  out  of  the 
debtor's  property.  Lehman  v.  Meyer,  67 
Ala.  396. 

In  England,  at  least,  since  the  time  of 
Lord  Hardwick,  the  jurisdiction  of  the 
chancery  court  to  reach  and  subject  a 
debtor's  property  at  the  instance  of  cred- 
itors who  have  exhausted  their  legal 
remedies,  has  been  recognized,  though 
there  has  been  some  conflict  of  opinion  as 
to  the  character  of  the  property  v/hich 
may  thus  be  reached.  Ex  parte  Hardy,  68 
Ala.  303,  305. 

§  2.    Statutory  Provisions. 

"The  tenancy  of  modern  legislation  has 
been  to  enlarge  the  remedial  jurisdiction 
of  the  chancery  court  in  giving  efficient 
aid  in  the  collection  of  debts."  Lawson  v. 
Warren,  89  Ala.  584,  8  So.  141. 

Sections  3544-3547  [§§  3739-3742  Code  of 
1907]  of  the  Code,  inclusive,  as  amended 
by  the  act  of  the  legislature  of  1888-89,  p. 
96,  enlarge  the  remedy  of  a  simple  con- 
tract creditor,  and  under  their  provisions 
he  may  maintain  a  bill  for  discovery  and 
relief  in  certain  cases,  for  which  the  gen- 
eral principles  of  courts  of  equity,  with- 
out the  statutory  aid,  would  be  wholly  in- 
efficient. Sweetzer  v.  Buchanan,  94  Ala. 
574,  10  So.  552. 

"Section  3540  [§  3735  Code  of  1907]  of 
the  Code  declares:  'When  an  execution 
for  money  from  any  court  has  been  is- 
sued against  a  defendant,  and  is  not  satis- 


fied, the  plaintiff,  or  the  person  for  whose 
benefit  such  execution  is  sued  out,  may 
file  a  bill  in  chancery  against  such  de- 
fendant to  compel  the  discovery  of  any 
property  belong^ing  to  him,  or  held  in  trust 
for  him,  and  to  prevent  the  transfer,  pay- 
ment or  delivery  thereof,  to  such  (fefend- 
ant,  except  when  the  trust  has  been  cre- 
ated by,  or  proceeded  from,  some  other 
person  than  the  defendant  himself;  and 
the  court  may  bring  any  other  party  be- 
fore it,  and  decree  such  property,  or  the 
interest  of  the  defendant  therein,  to  the 
satisfaction  of  the  sum  due  the  plaintiff.' 
It  has  been  said  that  the  statute  is  in- 
tended to  declare  and  establish  the  prin- 
ciple that  a  creditor,  after  establishing 
the  principle,  that  a  creditor  after  ex- 
hausting his  legal  remedies,  might  go 
into  a  court  of  equity  for  the  purpose  of 
subjecting  the  equitable  estate  of  the 
debtor,  or  other  interests  which  could 
not  be  made  available  at  law,  and  to 
remedy  defects  in  the  course  of  proce- 
dure." Martin  v.  Carter,  90  Ala.  96,  7 
So.  510. 

§  8.    Adequate  Remedy  at  Law. 

§  4.  —^  In  GeneraL 

When  the  demand  is  purely  legal,  the 
creditor  must  show  in  addition  thereto, 
some  clear,  controlling  equity,  which  he 
is  entitled  to  enforce.  Moses  v.  St.  Paul, 
67  Ala.  168. 

In  certain  conditions  the  statute  (Code 
of  Ala.  1886,  §  3545)  permits  a  cred- 
itor with  a  purely  legal  demand  to  seek 
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redress  in  the  chancery  court  in  the 
first  instance.  Not  in  all  cases,  how- 
ever. There  must  be  equitable  grounds 
for  such  interference.  When  the  proceed- 
ing is  under  the  statute  we  are  consider- 
ing, and  no  resort  has  been  first  had  to 
the  law  courts,  there  must  be  averments 
which  show  necessity  for  the  discovery; 
for,  without  such  averment,  the  case  is 
not  taken  without  the  constitutional  rule 
which  guarantees  a  trial  by  jury.  And 
when  in  such  cases  the  suit  is  on  a  legal 
demand,  and  assets  other  than  equitable 
are  sought  to  be  subjected,  the  bill  must 
show  by  its  averments  why  it  is  that  ex- 
ecution at  law  can  not  give  to  complainant 
the  relief  he  is  entitled  to.  In  other  words, 
unless  there  is  concealment,  hiding  out,  or 
something  of  that  nature  it  is  not  per- 
ceived that  discovery  has  any  office  to 
perform.  Lawson  v.  Warren,  89  Ala  584, 
8  So.  141. 

Absence  from  Jurisdiction  Not  Enough 
to  Give  Equity  Jurisdiction. — Sec  post, 
"EflFect  of  Nonresidence  of  Debtor,"  §  13. 

It  i5  beyond  doubt  true,  that  the  mere 
absence  of  the  party  from  the  jurisdiction 
of  a  court  of  equity,  and  upon  whom  no 
service  can  be  effected,  can  not  convert 
a  pure  legal  demand  into  an  equitable  one, 
or  give  a  court  of  equity  jurisdiction  over 
a  legal  demand,  unless  such  jurisdiction  is 
conferred  by  statute.  Reese  v.  Bradford, 
13  Ala.  837. 

Relief  against  Surviving  Partner. — On  a 
bill  to  subject  the  estate  of  a  deceased 
partner  to  the  payment  of  a  judgment 
against  the  firm,  if  it  appears  that  the  sur- 
viving partner  is  solvent,  though  residing 
in  another  state,  this  is  fatal  to  the  bill, 
as  there  is  a  complete  remedy  at  law 
against  the  surviving  partner.  Marr  v. 
Southwick,  2  Port.  351. 

Subjecting  Property  in  Hands  of  Heirs. 
—On  the  death  of  the  maker  of  such  a 
note,  in  this  state,  if  his  children,  without 
administration,  take  possession  of  and 
covert  his  estate  to  their  own  use,  it  be- 
comes a  fund  in  their  hands,  which  the 
payee  of  said  note  may  subject  to  its  pay- 
ment, by  a  bill  in  equity  filed  for  that 
purpose.  In  such  a  case  there  is  no  ade- 
quate remedy  at  law.  Dunlap  v.  Newman, 
47  Ala.  429. 

Subjecting  Assets  in  Hands  of  Execu- 
tor.—"It  is  perfectly  well  settled  that 
equity  will  not  lend  its  aid  to  reach  assets 


in  the  hands  of  executors,  when  a  com- 
plete, adequate  and  effectual  remedy  at 
law  exists.  Such  is  the  authority  of  Chan- 
cellor Kent  [Hamersley  v.  Lambert],  2 
Johns.  Ch.  508,  after  a  minute  examina- 
tion of  all  the  English  authorities  upon 
the  subject."  Marr  v,  Southwick,  2  Port. 
351,   374. 

Where  Mandamus  Would  Lie.— The 
fact  that  the  judgment  creditor  of  a  city 
might  have  a  remedy  by  mandamus  did 
not  preclude  him  from  maintaining  a 
creditors*  bill,  under  Code  1896,  §  818,  to 
reach  property  conveyed  in  fraud  of  cred- 
itors. Southern  Ry.  Co.  v,  Hartshorne,  43 
So.  583,  150  Ala.  217. 

§  6.  Grounds  of  Remedy  in  General 

When  a  creditor  files  a  bill  in  equity, 
to  reach  and  subject  the  lands  of  his  de- 
ceased debtor,  he  must  have  established 
it  by  a  judgment  at  law,  and  exhausted 
his  legal  remedies;  must  aver  and  prove 
a  want  of  personal  assets,  and  the  insol- 
vency of  the  personal  representatives  and 
his  sureties;  and  must  sue  on  behalf  of 
himself  and  all  other  creditors.  Scott  v. 
Ware,  64  Ala.  174. 

Where  a  debtor  has  had  execution  on 
his  judgment  returned  unsatisfied,  show- 
ing that  he  has  exhausted  his  remedy  at 
law,  he  may  file  a  bill  to  subject  property 
of  the  debtor  which  is  not  stibject  to  ex- 
ecution at  law  to  payment  of  the  judg- 
ment. Mathews  v.  Mobile  Mut.  Ins.  Co.. 
75  Ala.  85. 

Where  a  municipal  corporation  paid  the 
consideration  for  the  conveyance  of  cer- 
tain land  to  a  railroad  as  a  gift,  a  judg- 
ment creditor  of  the  municipality  might 
maintain  a  creditors*  bill,  under  Code 
1896,  §  818,  to  subject  the  property  to  the 
judgment.  Southern  Ry.  Co.  v.  Harts- 
horne, 43  So.  583,  150  Ala.  217. 

Necessity  for  Showing  Fraud. — It  is 
not  necessary  that  a  creditors*  bill  for  Ihc 
discovery  of  the  debtor's  assets  should 
show  any  fraudulent  conveyance  or  dis- 
position, other  than  the  concealment  of 
the  assets  which,  if  discovered,  would  be 
liable  to  the  satisfaction  of  the  complain^ 
ant's  debt.  Elliott  v.  Kyle  (Ala.),  57  So. 
752. 
§  6.    Property  or  Rights  Which  May  Be 

Subjected. 
§  6  (1)   In  General. 

Whatever   a   debtor   can   himself  claim 
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to  enjoy,  as  a  general  use,  benefit,  or  in- 
terest, in  .property  capable  of  separation 
and  division,  may  be  reached  by  his  cred- 
itors. Rugely  V,  Robinson,  10  Ala.  702. 

A  judgment  creditor  may  resort  to  a 
court  of  equity,  not  only  to  subject  the 
equitable  interests  of  his  debtor,  but  also 
for  the  purpose  of  removing  impediments 
to  the  sale,  at  its  value,  of  an  estate  which 
may  be  reached  by  a  fieri  facias.  Dargan 
V,  Waring,  11  Ala.  988,  cited  in  note  in  17 
L.  R.  A.  348. 

Corporate  Stock.— A  creditors'  bill  will 
lie  to  reach  corporate  stock  owned  by  the 
debtor.  Bank  of  St.  Mary's  v.  St.  John, 
25  Ala.  566,  cited  in  note  in  23  L.  R.  A.,  N. 
S.,  106. 

Insurance— Code,  §§  2733,  2734,  author- 
izing insurance  on  the  life  of  a  husband 
and  father  for  the  benefit  of  his  grand- 
children and  surviving  wife,  freed  from 
the  claims  of  his  creditors,  would  not  af- 
fect the  right  to  enforce  such  claims  ex- 
isting at  the  time  when  the  statute  au- 
thorizing such  insurance  was  passed,  and 
a  policy  conforming  to  its  terms  will  be 
subject  to  the  claims  of  such  creditors. 
Fearn  v.  Ward,  65  Ala.  33. 

Where  a  debtor  dies  after  having  pro- 
cured a  life  policy  in  favor  of  his  children, 
an  existing  creditor  may  subject  not  only 
the  premium  paid,  but  the  proceeds  of  the 
policy,  to  the  extent  of  his  debt,  though 
the  guardian  of  the  infant  may  have  loaned 
them  out  on  bond  and  mortgage.  Fearn  v. 
Ward,  80  Ala.  .555,  2  So.  114. 

Property  of  Deceased  Debtor. — Where 
the  property  of  a  deceased  debtor,  real 
and  personal  exceeds  the  statutory  ex- 
emptions both  in  value  and  extent  and  the 
widow  and  children  take  possession  of  it 
without  administration  on  his  estate,  they 
hold  it  as  a  trust  fund  for  the  payment  of 
debts,  and  a  creditor  may  maintain  a  bill 
in  equity  against  them  to  enforce  payment 
of  his  debt.  Cameron  v,  Cameron,  82 
Ala.  392,  3   So.   148. 

§  6  (2)  Real  Estate  or  Rents  Thereof. 

A  judgment  creditor  can  not  maintain 
a  bill  in  equity  to  subject  to  the  satisfac- 
tion of  his  judgment  lands  which  are  mis- 
described  in  the  debtor's  deed,  as  such 
mistake  does  not  avoid  the  deed  or  de- 
feat the  legal  title;  but  the  debtor  or  any 
one  claiming  under  his  title  can  force  the 
grantor  to  correct  the  description,  in  case 


of  his  refusal  to  do  so  on  proper  request. 
Bevans  v.  Henry,  49  Ala.  123. 

§  6  (8)    Choses  in  Action  and  Equitable 
Assets. 

A  court  of  equity  may  aid  a  judgment 
creditor  in  reaching  the  debtor's  equitable 
interest,  and  secure  to  him  a  preference 
to  which,  by  his  diligence,  he  has  entitled 
himself.     Lucas  v.  Atwood,  2  Stew.  378. 

Trusts.— A  bequest  "in  trust  for  B.,  not 
subject  to  any  debts  he  may  have  con- 
tracted, but  for  his  comfort  and  support," 
does  not  operate  to  relieve  the  property 
devised  from  liability  for  his  debts,  and 
the  property  can  be  reached  by  a  bill  in 
equity.     Smith  v.  Moore,  37  Ala.  327. 

Where  testator  devised  a  plantation  in 
trust  for  the  grandchildern  of  his  deceased 
wife,  providing  for  annual  allowances  to 
such  grand.children  out  of  the  profits  suffi- 
cient for  their  support  and  maintenance, 
according  to  their  condition  in  life,  the 
principal  in  no  event  to  be  interfered  with, 
or  charged,  except  with  the  express  assent 
of  the  trustee,  or  by  the  express  direction 
of  the  chancery  court  having  jurisdiction, 
the  interest  of  a  grandchild  in  the  profits, 
and  in  the  corpus  of  the  property,  after 
the  grandchild  had  reached  the  age  of 
twenty-one  years,  can  be  subjected  in 
equity  at  the  suit  of  his  judgment  cred- 
itors.   Taylor  v,  Harwell,  65  Ala.  1. 

When  the  trustee  is  also  one  of  the 
beneficiaries  of  the  trust  estate,  the  per- 
son who  has  rendered  services  for  the  es- 
tate at  his  instance,  and  has  obtained  a 
judgment  at  law  against  him,  with  an  ex- 
ecution thereon  returned  unsatisfied,  may, 
by  bill  in  equity,  reach  and  subject  his  in- 
terest in  the  trust  estate.  Dickinson  v, 
ConniflF,  65  Ala.  581. 

Choses  in  Action. — In  the  absence  of 
statute,  and  where  there  is  no  allegation 
of  fraud,  mistake,  the  existence  of  a  trust, 
or  some  other  fact  recognized  as  a  basis 
of  equitable  jurisdiction,  a  court  of  equity 
has  no  power  to  subject  the  choses  in  ac- 
tion of  a  judgment  debtor  to  the  satisfac- 
tion of  an  execution  returned  nulla  bona. 
Henderson  v.  Hall,  32  So.  840,  134  Ala. 
455,  63  L.  R.  A.  673. 

Under  Code,  §  3540,  providing  that  a 
judgment  creditor  may  after  the  return 
of  an  execution  unsatisfied,  bring  a  bill 
of  discovery  to  subject  property  belonging 
to  him  to  the  payment  of  plaintiffs  claim. 
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a  bill  lies  to  subject  an  undivided  interest 
of  a  judgment  debtor  in  notes,  and  a 
mortgage  securing  them,  to  the  payment 
of  the  judgment;  such  interest  not  being 
subject  to  execution  or  garnishment. 
Martin  v.  Carter,  90  Ala.  96,  7  So.  510. 

Code  1886,  §  3540,  authorizing  an  un- 
satisfied judgment  creditor  to  bring  a  bill 
in  equity  against  the  judgment  debtor  to 
compel  the  discovery  of  any  property  be- 
longing to  him,  and  providing  that  the 
court  may  bring  any  party  before  it,  au- 
thorizes bills  of  discovery  only,  and  does 
not  give  a  judgment  creditor  standing  in 
equity  to  subject  known  choses  in  action 
of  his  judgment  debtor  to  the  satisfaction 
of  the  judgment.  Henderson  v.  Hall,  32 
So.  840,  134  Ala.  455,  63  L.  R.  A.  673. 

§  6  (4)   Right  of  Action  for  Tort. 

Where  an  officer  of  a  corppration  ap- 
propriated corporate  funds  of  his  own  use 
by  investing  the  same  in  land,  creditors  of 
the  corporation  have  the  same  right  to 
pursue  the  funds  which  the  corporation 
itself  would  have.  Arbuckle  Bros,  v, 
Columbia  Grocery  Co.,  43  So.  781,  150 
Ala.  271. 

§  6  (6)    Salaries  and  Claims  against  Mu- 
nicipal Corporations. 

An  interrogatory  in  a  bill  for  discovery 
as  to  the  amount  of  income  received  by 
an  execution  proof  debtor  as  a  public  of- 
ficial, and  the  disposition  thereof,  is  not 
impertinent  or  improper  if  designed  to 
disclose  possible  investments.  Moore  v. 
Alabama  Nat.  Bank,  23  So.  831,  120 
Ala.  89. 
§  6  (6)   Equitable  Interests  in  Land. 

Equity  has  jurisdiction  of  a  creditors 
suit  to  subject  the  equitable  interest  of 
defendant,  in  land  held  in  trust  for  him, 
to  the  payment  of  the  judgment,  inde- 
pendent of  statute.  Burke  v.  Morris,  121 
Ala.  126,  25  So.  759. 

A  judgment  creditor,  who  has  exhausted 
his  legal  remedies,  may  go  into  equity  for 
the  purpose  of  subjecting  the  equitable 
estate  of  the  debtor,  or  other  interests 
that  could  not  be  made  available  at  law. 
Brown  v.  Bates,  10  Ala.  432,  438. 

A  judgment  creditor  who  has  acquired 
a  lien  on  an  equity  of  redemption  owned 
by  the  judgment  debtor  can  not  maintain 
a  bill  to  have  the  premises  sold,  and  the 
proceeds  applied  first  to  the  payment  of 


the  mortgage  indebtedness,  and  the  bal- 
ance to  the  satisfaction  of  his  judgment, 
since  such  proceeding  would,  in  effect,  be 
to  force  the  mortgagee  to  foreclose. 
Turrentine  t/.  Koopman,  27  So.  522,  124 
Ala.  211. 

§  6  (7)   Contracts  or  Option  to  Purchase 
Land. 

Under  Code  1886,  §  720,  subd.  3,  grant- 
ing courts  of  chancery  power  to  subject  an 
equitable  interest  in  realty  to  payment  of 
debts,  where  a  purchaser  has  an  equitable 
interest  in  land  by  virtue  of  an  executory 
contract  for  its  purchase,  a  court  of  chan- 
cery may  subject  his  interest  to  pa3rment 
of  his  debts.  Bank  of  Opelika  v.  Kizcr, 
24  So.  11,  119  Ala.  194. 

§  7.   Conditions  Precedent 
§  8.  Acknowledgment  or  Establish- 
ment of  Debt  in  General. 

A  creditors'  bill  can  only  subject  prop- 
erty upon  the  idea  of  a  liability  subsisting 
when  the  suit  was  commenced,  and  a  de- 
cree can  only  be  had  when  the  facts  sub- 
sisting at  the  commencement  of  the  suit 
make  out  a  case  for  equitable  cognizance, 
and  those  facts  must  be  alleged  in  the  bill. 
Rives  V.  Walthall's  Ex'rs,  38  Ala.  329. 

§  9. Recovery  of  Judgment 

§  9  (1)   Necessity  in  GeneraL 

See  post,  "Effect  of  Nonresidence  of 
Debtor,"  §  13. 

The  rule,  in  the  absence  of  statute  law, 
seems  to  be  universal,  that  if  a  creditor 
comes  into  a  court  of  equity,  to  reach 
real  property,  fraudulently  conveyed — he 
must  show  a  judgment  at  law.  Sanders  r. 
Watson,  14  Ala.  198,  cited  in  note  in  23  L. 
R.  A.,  N.  S.,  87. 

A  creditor  must  reduce  his  debt  to  judg- 
ment before  he  can  resort  to  a  court  of 
equity  for  aid  in  its  collection.  Scott  v. 
Ware,  64  Ala.  174;  Mathews  v.  Mobile 
Mut.  Ins.  Co.,  75  Ala.  85;  Lehman  v, 
Meyer,  67  Ala.  396,  cited  in  note  in  23  L. 
R.  A..  N.   S..  113.  115. 

A  simple-contract  creditor  can  nt)t 
maintain  a  creditors'  bill  to  compel  the 
payment  of  his  debt,  where  he  has  no  lien 
and  his  case  is  not  one  of  the  particular 
class  for  which  provision  is  made  by  stat- 
ute. Moses  V.  St.  Paul,  67  Ala.  168,  cited 
in  note  in  23  L.  R.  A.,  N.  S.,  18. 

Statutory   Provisions. — By   the    statute 
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of  Feb.  5,  1846,  a  simple  contract  creditor 
is  authorized  to  go  into  equity  to  sub- 
ject the  estate  of  his  nonresident  debtor, 
whether  it  be  of  a  legal  or  equitable  na- 
ture, to  the  payment  of  his  demand. 
Hartley  v.   Bloodgood,   16  Ala.  233. 

Under  Code  1907,  §  3740,  et  seq.,  which 
expressly  authorizes  a  simple  creditor  to 
bring  a  bill  for  discovery,  a  creditor  whose 
debts  is  evidenced  by  a  foreign  judgment 
need  not  bring  suit  upon  or  obtain  judg- 
ment thereon  in  this  state.  Elliott  v, 
Kyle    (Ala.),   57   So.  752. 

Lien  or  Judgment  Necessary.— Before 
creditors  can  come  into  a*  court  of  equity 
to  collect  their  debts,  or  remove  obstacles 
interposed  to  such  collection,  they  must 
show  either  a  lien  or  judgment  at  law 
which  can  not  be  enforced  without  aid  in 
equity.  Reese  v,  Bradford,  13  Ala.  837, 
cited  in  note  in  23  L.  R.  A.,  N.  S.,  18.  87. 

A  creditor  by  simple  contract  only,  and 
without  any  lien,  may  not  claim  the  aid 
of  a  court  of  equity  to  enforce  the  pay- 
ment of  a  debt  to  him,  in  the  absence  of 
any  statute.     Lide  v,  Parker,  60  Ala.  165. 

When  Entitled  to  Attachment.— A 
simple  contract  creditor,  if  entitled  to  an 
attachment  at  law,  may  bring  a  creditors' 
suit  to  reach  equitable  assets.  Evans  v, 
Welch,  63  Ala.  250,  cited  in  note  in  23  L. 
R.  A.,  N.  S.,  115. 

§9(2)  Requisites  and  Sufficiency  of  Judg- 
ment. 

It  is  no  objection  to  a  creditors*  bill, 
filed  in  a  chancery  court  of  the  state,  that 
the  judgments  which  the  complainants  are 
seeking  to  enforce  were  rendered  in  the 
district  or  other  court  of  the  United 
States.     Brown  y.  Bates,  10  Ala.  432. 

§  10. Lien. 

See  post,  "Lien  and  Priorities,"  §  27. 

"  *In  courts  of  equity,  the  term  lien  is 
rsed  to  denote  a  charge  or  incumbrance 
on  a  thing,  when  there  is  neither  jus  in 
re,  nor  jus  ad  rem,  nor  possession  of  the 
thing.'  Donald  &  Co.  v,  Hewitt,  33  Ala. 
534."  Hines  v.  Duncan,  79  Ala.  112,  117. 

A  simple-contract  creditor,  without  a 
lien,  can  not  go  into  equity  for  the  col- 
lection of  his  debts.  Turny  v.  Morrow, 
26  Ala.  339,  cited  in  note  in  23  L.  R.  A., 
N.  S.,  15. 

Sufficiency  of  Lien. — A  judgment  cred- 
itor with  an  execution  returned  "No  prop- 


erty found,^'  seeking  by  bill  to  subject  the 
debtor's  alleged  interest  in  certain  crops 
raised  on  a  plantation  carried  on  by  an- 
other, has  such  a  lien  on  said  crops  as  en- 
titles him  to  ask  for  a  receiver  to  prevent 
their  loss.    Micou  v,  Moses,  72  Ala.  439. 

§  11. E^xhaustion  of  Ordinary  Legal 

Remedies  in  General. 

See  ante,  "Adequate  Remedy  at  Law," 
§  3,  et  seq. 

A  creditor  must  exhaust  his  legal  reme- 
dies before  he  can  maintain  a  creditors* 
bill  in  equity.    Scott  v.  Ware,  64  Ala.  174. 

A  creditor,  having  a  trust  created  for 
his  benefit,  either  expressly  or  by  impli- 
cation, can  not  be  refused  the  aid  of  a 
court  of  equity  to  enforce  it,  on  the 
ground  that  he  has  omitted  to  proceed  at 
law,  against  the  legal  estate  of  his  debtor. 
Toulmin  v,  Hamilton,  7  Ala.  362,  cited  in 
note  in  23  L.  R.  A.,  N.  S.,  106. 

A  creditor  of  a  corporation,  on  open 
account,  without  a  specific  lien,  filed  a 
bill  in  equity  to  collect  his  debt,  which 
was  disputed  by  the  corporation,  and  asked 
for  the  appointment  of  a  receiver,  on  the 
ground  that  the  company  was  hopelessly 
insolvent,  and  wasting  its  assets.  Held 
that,  the  facts  of  insolvency  and  wasting 
the  assets  not  being  sustained  by  the  evi- 
dence, the  bill  should  be  dismissed,  com- 
plainant not  having  exhausted  his  legal 
remedies.  Marble  City  Land  /$r  Furnace 
Co.  V,  Golden,  110  Ala.  376,  17  So.  935, 
cited  in  note  in  23  L.  R.  A.,  N.  S.,  97. 

Under  Code,  §  638,  providing  that  courts 
of  chancery  shall  have  power  to  subject 
an  equitable  title  or  claim  to  real  estate 
to  the  payment  of  debts,  and  §  1890,  mak- 
ing a  mortgagor's  equity  of  redemption 
subject  to  execution  sale,  and  conferring: 
on  the  purchaser  a  right  to  redeem,  a 
judgment  creditor  can  not  maintain  a  bill 
to  sell  mortgaged  property  belonging  to 
his  creditor,  and  from  the  proceeds  pay  the 
mortgage,  and  apply  the  balance  to  the 
satisfaction  of  his  judgment,  where  it  is 
not  alleged  that  an  attempt  has  been  made 
to  collect  the  judgrment  by  execution,  or 
that  legal  remedies  are  not  available,  by 
the  sale  of  the  equity  of  redemption  or 
other  property  belonging  to  defendant. 
Turrentine  v.  Koopman,  27  So.  522,  124 
Ala.  211,  cited  in  note  in  23  L.  R.  A.,  N. 
S.,  120. 
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§  la. Effect  of  Insolvency  of  Debtor. 

The  insolvency  of  a  debtor  will  not  dis- 
pense with  the  necessity  of  recovering  a 
judgment  at  law  before  bringing  a  cred- 
itors' suit.  Reese  v,  Bradford,  13  Ala. 
837. 

§   18.  Effect    of     Nonresidence     of 

Debtor. 

See  ante,   "In   General,"   §   4. 

The  fact  that  the  debtor  is  a  nonresi- 
dent will  not  enable  the  creditor  to  main- 
tain a  creditors*  bill  without  first  obtain- 
ing a  judgment  at  law.  Sanders  v,  Wat- 
son, 14  Ala.  198. 

A  simple-contract  creditor,  having  no 
judgment  or  lien,  can  not  come  into 
equity,  to  enforce  satisfaction  of  his  de- 
mand out  of  equitable  assets,  on  the 
ground  that  the  debtor  resides  in  another 
state;  nor  can  his  bill  be  maintained  on 
the  equity  of  the  attachment  law,  unless 
his  demand  is  equitable,  or  some  special 
cause  for  equitable  interposition  is  shown. 
Smith  V,  Moore,  «  Ala.  76,  cited  in  note 
in  23  L.  R.  A.,  N.  S.,  87,  88. 

A  creditors'  bill  will  lie  to  reach  funds 
to  which  the  debtor  is  entitled,  and  which 
can  not  be  reached  by  process  at  law, 
without  first  recovering  judgment,  where 
the  debtor  is  a  nonresident.  Kirkman  v. 
Vanlier,  7  Ala.  217. 

§  14. Execution  and  Return. 

The  contention  that  the  broad  language 
of  this  provision  subdivision  3  of  §  638  of 
the  Code,  confers  on  creditors  the  right 
to  resort  to  chancery  whenever  they  elect 
to  pursue  equitable  interest  of  their 
debtors  is  unsupported  by  authority.  On 
the  contrary,  it  has  been  repeatedly  held 
that  the  exhaustion  of  legal  remedy, 
usually  by  the  issuance  of  execution,  and 
its  return  unsatisfied  or  only  partially 
satisfied,  is  necessary  to  enable  the  cred- 
itor to  invoke  the  aid  of  chancery.  Mixon 
V,  Dunklin,  48  Ala.  455,  456;  Brown  v. 
Bates,  10  Ala.  432;  Thomason  v.  Scales,  12 
Ala.  309;  Roper  v,  McCook,  7  Ala.  318; 
Nix  V.  Winter,  35  Ala.  309;  Carter  v.  Cole- 
man, 82  Ala.  177,  2  So.  354;  Code,  §  814. 
Turrentine  v.  Koopman,  124  Ala.  211,  27 
So.  522,  523,  cited  in  note  in  23  L.  R.  A., 
N.  S.,  31,  82,  115. 

To  support  a  bill  to  subject  equitable  as- 
sets and  other  property  which  can  not  be 
reached  by  execution  at  law,  the  creditor 


must  show  a  judgment  recovered  by  him 
at  law,  and  a  return  of  execution  thereon 
nulla  bona.  Morgan  v,  Crabb,  3  Port.  470; 
Sanders  v,  Watson,  14  Ala.  198;  Bevans 
V.  Henry,  49  Ala.  123;  Chardavoyne  v. 
Galbraith,  81  Ala.  521,  1  So.  771;  Vander- 
graaff  v.  Medlock,  3  Port  389,  29  Am. 
Dec.  256,  cited  in  note  in  23  L.  R.  A.,  N. 
S.,  3,  60,  93. 

A  bill  filed  under  the  provisions  of 
§  3442  of  the  Revised  Code  [§  3735  Code 
of  1907],  by  a  judgment  creditor  whose 
execution  is  not  satisfied,  to  subject  to  its 
payment  property  held  in  trust  for  his 
debtor,  is  wanting  in  equity  unless  it  al^ 
leges  a  return  of  "no  property"  or  a  par- 
tial satisfaction  only.  Mixon  v.  Dunklin, 
48  Ala.  455. 

To  entitle  a  judgment  creditor  to  go 
into  equity  to  subject  the  equitable  in- 
terest of  the  debtor  in  land  on  which  the 
creditor  has  no  lien,  to  the  satisfaction  of 
his  judgment,  he  must  show  that  he  has 
exhausted  his  legal  remedy,  by  an  execu- 
tion returned  "No  property  found."  Roper 
V,  McCook,  7  Ala.  318. 

Where  lands  are  subject  to  be  levied  on 
by  an  execution  at  law,  chancery  will  not 
decree  a  sale  of  them  to  satisfy  the  judg- 
ment. Mendenhall  v,  Randon,  3  Stew. 
&  P.  251. 

A  bill  in  equity  is  not  maintainable,  by 
a  judgment  creditor,  to  subject  to  the 
satisfaction  of  his  judgment  lands  to 
which  the  judgment  debtor  has  either  a 
legal  title  or  a  complete  equity  which  may 
be  levied  upon  and  sold  under  execution. 
Bevans  zk  Henry,  49  Ala.  123.  * 

Creation  of  Equitable  Interest.— While 
it  is  necessary  that  a  creditors'  bill  show 
that  legal  process  has  b'een  resorted  to, 
and  was  ineffectual,  yet  it  is  not  incum- 
bent on  the  plaintiff  to  show  an  attempt 
to  enforce  the  judgment  by  execution, 
after  the  equitable  interests  sought  to  be 
subjected  were  created.  Rugely  v.  Robin- 
son,  10  Ala.   702. 

Who  Must  Show. — "It  is  only  a  creditor 
at  large  who  is  required  to  show  that  his 
lien  at  law  has  attached  by  suing  out  ex- 
ecution." Toulmin  v.  Hamilton,  7  Ala, 
362. 

As  Affected  by  Kind  of  Property.— Tf 
the  property  sought  to  be  subjected  by 
creditors*  bill  can  not  be  sold  at  execution 
at  law,  the  creditor  before  he  can  resort 
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to  equity,  must  show  an  execution  un- 
satisfied.   Sanders  v,  Watson,  14  Ala.  19S. 

If  the  property  sought  to  be  reached 
by  the  creditors'  bill  be  personal,  and  can 
be  sold  under  execution,  then  the  party 
must  aver,  and  show,  an  execution  at  la\v. 
Sanders  v,  Watson,  14  Ala.  198. 

Effect  of  Prevention  by  Military  Or- 
ders.—-The  fact  that  the  judgment  cred- 
itor was  prevented  from  having  execution 
at  law  upon  his  judgment,  by  certain 
military  orders  issued  by  the  officer  in 
command,  under  the  acts  of  congress  com- 
monly known  as  the  "Reconstruction 
Acts,"  does  not  dispense  with  the  neces- 
sity for  a  return  of  "No  property,"  so  as 
to  entitle  the  creditor  to  maintain  a  bill 
under  Rev.  Code,  §  3442.  Mixon  v,  Dunk- 
lin, 48  Ala.  455. 

§  15.   Defenses. 

A  pending  creditors'  bill  filed  by  com- 
plainant for  himself  and  all  other  cred- 
itors who  may  join  therein  is  no  bar  to 
another  bill  filed  subsequently  by  an- 
other creditor  of  the  same  debtor,  who 
has  not  become  a  party  to  the  first  pro- 
ceeding. Hall  V,  Alabama  Terminal  & 
Improvement  Co.,  104  Ala.  577,  16  So. 
439;  Maxwell  r.  Peters  Shoe  Co.,  109  Ala. 
371,  19  So.  412;  Alabama  Iron  &  Steel  Co. 
V.  McKeever,  112  Ala.  134,  20  So.  84,  cited 
in  note  in  23  L.  R.  A.,  N.  S.,  115. 

To  a  creditors'  bill  to  set  aside  a  volun- 
tary conveyance  of  certain  land,  the  fact 
that  the  debtor  has  other  property  which 
might  be  subjected  to  the  payment  of  the 
debt  is  not  available  in  defense,  unless 
presented  by  a  cross  bill  by  the  beneficiary 
under  the  deed.  Leonard  v.  Forcheimer, 
49  Ala.  145,  cited  in  note  in  23  L.  R.  A., 
N.  S.,  71. 

§  16.  Creditors  Entitled  to  Relief. 

Under  Code,  1896,  §  819,  providing  that 
a  judgment  creditor,  or  a  creditor  without 
lien  or  judgment,  may  file  a  bill  for  the 
discovery  of  assets,  and  §  820,  authorizing 
any  number  of  creditors  to  join  as  com- 
plainants in  such  a  bill,  the  fact  that  the 
claims  of  some  of  complainants  contain  a 
waiver  of  exemptions  does  not  render  it 
beyond  the  power  of  the  court  to  grant 
the  relief  prayed.  Ktheridge  Bros.  ^'. 
Swann-Abrams  Hat  Co.,  41  So.  465,  147 
Ala.  535,  cited  in  note  in  23  L.  R.  A..  N. 
S.,  120,  citing  Montgomery,  etc.,  R.  Co.  v. 


McKenzie,  85  Ala.  546,  5  So.  322;  Sweet- 
zer  V,  Buchanan,  94  Ala.  574,  10  So.  552; 
Drennen  v,  Alabama  Nat.  Bank,  117  Ala. 
320,  23  So.  71;  Sorrell  v,  Vance,  102  Ala. 
207,  14  So.  738;  Kinney  v.  Reeves  &  Co., 
142  Ala.  604,  39  So.  29,  cited  in  note  in  23 
L.  R.  A.,  N.  S.,  115. 

§  17.   Jurisdiction  and  Venue. 

A  creditor's  bill  for  the  discovery  of 
concealed  assets  may  be  maintained  un- 
der Code  1907,  §  3740,  et  seq.,  although 
the  property  sought  to  be  discovered  is 
outside  of  the  state,  the  statute  expressly 
providing  for  the  discovery  of  property 
wherever  located.  Elliott  v.  Kyle  (Ala.), 
57  So.  752. 

§  18.   Parties. 

§  19.  Plaintiffs  in  General. 

Several  plaintiffs  having  distinct  judg- 
ments may  join  in  filing  a  creditors*  bill, 
or  one  creditor  may  file  a  bill  in  behalf  of 
himself  and  all  other  judgment  creditors 
whose  executions  have  been  returned  un- 
satisfied, who  may  choose 'to  come  in  and 
contribute  to  the  expense  of  the  suit.  So 
one  creditor  by  judgment,  and  another  bv 
decree,  who  may  have  acquired  liens  upon 
their  debtor's  property,  may  join  in  such 
a  bill.     Brown  v.  Bates,  10  Ala.  432. 

Separate  creditors  can  not  unite  as 
plaintiffs  in  a  bill  filed  under  Code  1886, 
§  3545,  by  a  creditor  who  has  no  judgment 
or  lien,  for  a  discovery  of  the  debtor's  as- 
sets. Montgomery  &  F.  Ry.  Co.  v.  Mc- 
Kenzie, 85  Ala.  546,  5  So.  322. 

Misjoinder  of  Complainants.— 'Where  a 
misjoinder  of  complainants  in  a  creditors' 
bill  will  not  affect  the  propiiety  of  the  de- 
cree, the  objection  will  not  be  allowed  to 
prevail  in  any  case  when  taken  for  the 
first  time  at  the  hearing.  Colgin  v,  Red- 
man, 20  Ala.  650. 

Even  if  the  objection  for  misjoinder  of 
complainants  were  allowable  in  cases  of 
creditors'  bills,  it  should  be  interposed  by 
way  of  demurrer;  and  the  cases  are  ex- 
ceedingly rare,  if  they  exist  at  all,  in  which 
demurrers  to  creditors'  bills  for  misjoin-  . 
der  of  complainants  will  be  sustained. 
Colgin  V,  Redman,  20  Ala.  650. 

An  objection  that  certain  persons  were 
allowed  to  become  parties  to  a  creditors' 
bill  on  imperfect  petitions  can  not  be 
made    after    answer   and    submission    for 
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trial  on  the  merits.    Gibson  v.  Trowbridge 
Furniture  Co.,  96  Ala.  357,  11  So.  365. 

§  «0.  Suing  in  Behalf  of  AU  Cred- 
itors. 

Where,  after  the  acquirement  of  a  judg- 
ment lien,  a  receiver  is  appointed  for  the 
debtor  in  a  suit  by  other  creditors  for 
themselves  and  all  other  creditors  who 
should  come  in,  the  judgment  creditor, 
having  been  permitted  to  file  a  bill  against 
the  receiver  and  debtor  to  enforce  his  lien 
and  debt,  is  entitled  to  maintain  it,  though 
he  might  have  intervened  in  the  suit  in 
which  the  receiver  was  appointed.  Talla- 
dega Mercantile  Co.  v.  Jenifei  Iron  Co., 
102  Ala.  259,  14  So.  743. 

Since  all  debts  of  a  deceased  person 
stand  on  an  equality,  and  the  creditor  can 
not,  by  any  diligence  on  his  part,  acquire 
a  preference,  a  bill  in  equity  to  subject 
lands  descended  or  devised  to  the  pay- 
ment  of  debts  of  a  deceased  person  must 
be  brought  on  behalf  of  the  complainant 
and  all  other  creditors.  Scott  v.  Ware,  64 
Ala.  174. 

§  21. Defendants. 

A  creditors'  bill,  to  subject  an  undivided 
interest  of  the  judgment  debtor  in  notes 
and  a  mortgage  securing  them  to  the  sat- 
isfaction of  the  judgment,  must  make  the 
other  payees  of  the  note  and  mortgagees 
and  the  makers  and  mortgagors  parties 
defendant.  Martin  v.  Carter,  90  Ala.  96, 
T  So.  510. 

Where  a  judgment  creditor  brought  a 
creditors*  bill,  under  Code  1896,  §  818,  to 
reach  property  conveyed  between  other 
persons,  the  judgment  debtor  having  paid 
the  consideration  as  a  gift  to  the  grantee, 
the  grantor  was  not  a  necessary  party. 
Southern  Ry.  Co.  v.  Hartshorne,  43  So. 
683,  150  Ala.  217. 

Where  a  note  is  made  payable  at  a 
bank,  and  indorsed,  "Pay  E.  T.,  cashier," 
the  bank  is  the  real  indorsee;  and,  in  a 
suit  in  equity  to  subject  lands  of  the  in- 
dorser  to  the  payment  thereof,  it  is  un- 
necessary to  join  the  cashier  to  repre- 
sent the  legal  title.  McGhcc  v.  Importers' 
&  Traders*  Nat.  Bank,  93  Ala.  192,  9  So. 
734,  cited  in  note  in  23  L.  R.  A.,  N.  S.,  3. 

Accommodatioa  Acceptor. — A  bought 
land  of  B,  gave  for  the  price  a  bill  ac- 
cepted for  accommodation  by  C,  and  sold 
to  D.     lys  judgment  creditor  filed  his  bill 


to  have  the  unpaid  price  reckoned  and 
satisfied,  and  to  subject  the  surplus.  Held, 
that  C,  the  accommodation  acceptor,  was 
not  a  necessary  party  defendant.  Nix  v. 
Winter,  35  Ala.  309. 

Assignee  in  Banknq>tcy. — An  assignee 
in  bankruptcy  is  a  necessary  party  to  a 
bill  to  subject  equitable  interest  to  the 
payment  of  a  judgment,  as  all  property, 
and  rights  of  property,  of  the  bankrupt, 
are  vested  in  him,  and  can  only  be  af- 
fected when  he  has  an  opportunity  to  be 
heard.    Rugely  v.  Robinson,  10  Ala.  702. 

Personal  R^>resentative  of  Insolvent 
Grantor. — The  personal  representative  of 
insolvent  grrantor  is  a  proper  party  to  a 
creditor's  bill.  Handley  v.  Heflin,  84  Ala. 
600,  4  So.  725,  726. 

Legatee  of  Insolvent  Estate. — A  legatee 
of  an  insolvent  estate  who  has  prematurely 
received  his  legacy,  and  who  has  partici- 
pated with  the  executor  in  concealing  as- 
sets of  the  estate  from  creditors,  is  a 
proper  party  defendant  to  a  creditor's  bill. 
Handley  v.  Heflin,  84  Ala.  600,  4  So.  723. 

Children  of  Insolvent  Decedent— Chil- 
dren of  a  deceased  insolvent,  to  whom  it 
was  alleged  decedent  had  conveyed  lands 
without  consideration  as  advancements, 
arc  proper  parties  to  a  bill  by  creditors 
for  settlement  of  the  estate;  as  Code  Ala. 
1886,  §  1925,  providing  that  advancements 
shall  be  considered  as  a  part  of  the  estate, 
and  must  be  taken  by  the  person  to  whom 
they  are  made  towards  their  share  of  the 
estate,  makes  them  interested  in  the  ad- 
justment of  the  estate;  and  as  the  prop- 
erty conveyed  to  them  is  a  secondary 
fund  which  can  not  be  subjected  by  cred- 
itors, unless  there  is  a  deficiency  of  as- 
sets in  the  executor's  hands,  they  are  in- 
terested in  taking  the  account  of  the  pri- 
mary fund.  Handley  v.  Heflin,  84  Ala. 
600,  4  So.  725. 

Distributees. — To  a  bill  which  seeks  to 
subject  to  the  satisfaction  of  the  complain- 
ant's claim,  the  undivided  interest  of  a  dis- 
tributee in  an  estate  while  yet  in  the  hands 
of  the  administrator,  all  the  distributees 
are  necessary  parties.  Chapman  v.  Ham- 
ilton, 19  Ala.  121. 

Joint  Owners. — ^A  creditors'  bill  to  sub- 
ject the  interest  of  a  joint  tenant  in  land 
to  the  payment  of  the  judgment  need  not 
make  the  other  joint  owners  parties,  when 
their  interests  are  not  sought  to  be  sold 
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or  otherwise  affected.  Burke  v.  Morris,  25 
So.  759,  121  Ala.  126. 

Joining  Fraudulent  Grantee8.~A  cred- 
itor's bill  properly  joins  grantees  of  in- 
solvent decedent  as  parties  defendant. 
Handley  v.  Heflin,  84  Ala.  600,  4  So.  725, 
726. 

Persons  holding  portions  of  the  debtor's 
property  under  distinct  conveyances  may 
be  joined  as  defendants  to  a  creditors'  bill. 
Lehman  v.  Meyer,  67  Ala.  396,  cited  in  note 
in  23  L.  R.  A.,  N.  S.,  Ill,  115. 

To  an  ordinary  creditor's  bill  it  is  no  ob- 
jection that  a  large  number  of  fraudulent 
grantees  or  donees  are  made  parties  de- 
fendant, although  they  claim  different 
portions  of  the  property  by  distinct  con- 
veyances. It  has  long  been  held  in  this 
state  that  this  does  not  render  such  a  bill 
multifarious.  In  such  cases  a  unity  of 
fraudulent  design  is  held  to  penetrate  the 
whole  transaction  so  as  to  impart  to  the 
suit  a  singleness  of  object  and  purpose. 
Hinds  V.  Hinds,  80  Ala.  225;  RusseU  v. 
Garrett,  75  Ala.  348,  350;  Lehman  v. 
Meyer,  67  Ala.  396;  Allen  v,  Montgom- 
ery Co.,  11  Ala.  437;  Bump.  Fraud.  Conv. 
(3d),  p.  551,  note  2,  and  cases.  Handley  r. 
Heflin,  84  Ala.  600,  4  So.  725,  727. 

Where  Interest  to  Be  Subjected  Is 
Ek^uitable. — Where  the  title  or  interest  of 
a  debtor  sought  to  be  reached  is  of  an 
equitable  nature,  all  persons  interested  in 
the  subject  matter  must  be  parties.  Hart- 
ley V.  Bloodgood,  16  Ala.  233. 

§    22.    Intervention  and  Change  of 

Parties. 

The  filing  by  creditors  of  a  petition 
electing  to  come  in  under  the  decree  that 
might  be  made  in  a  pending  creditor's  bill 
is  enough  to  give  them  full  standing  as 
creditors,  entitled  to  prove  under  the  de- 
cree when  made.  Taber  r.  Royal  Ins.  Co., 
26  So.  252,  124  Ala.  681. 

§  23.  Discovery. 

Under  Code,  §§  3544-3547,  as  amended 
by  Laws  1888-89.  p.  96,  allowing  a  simple 
contract  creditor  to  maintain  a  bill  for 
discovery  of  property  within  or  without 
the  state,  etc.,  a  bill  averring  that  defend- 
ant has  property  subject  to  the  payment 
of  his  debt,  but  that  its  kind,  description, 
and  manner  of  holding  is  concealed  from 
and  unknown  to  complainants,  and  pray- 
ing a  discovery,  is  sufficient  upon  demur- 
3  Ala  Dig— 51 


rer.  Sweetzer  v.  Buchanan,  94  Ala.  574, 
10  So,  552.  See,  also,  Montgomery,  etc., 
R.  Co.  v.  McKenzie,  85  Ala.  546,  5  So.  322; 
Lawson  v,  Warren,  89  Ala.  584,  585,  8  So. 
141;  McCullough  v,  Jones,  91  Ala.  186,  8 
So.  696. 

Under  Code,  §§  819,  821,  providing  that 
a  creditor  may  file  a  bill  against  his 
debtor  for  the  discovery  of  assets  owned 
by  the  debtor,  and  for  the  application  of 
such  assets  to  the  creditor's  claim,  it  is  not 
necessary  for  the  bill  to  allege  any  fraud' 
ulent  conveyance  or  attempt  to  transfer 
property,  but  it  is  sufficient  if  it  allege  the 
insufficiency  of  visible  assets  subject  to 
legal  process,  and  the  existence  of  assets 
which  are  concealed  and  hidden  out.  Pol- 
lak  V,  Billing,  131  Ala.  519,  32  So.  639.  See, 
also,  Sweetzer  v.  Buchanan,  94  Ala.  574, 
10  So.  552;  Sorrell  v.  Vance,  102  Ala.  207, 
14  So.  738. 

A  bill  by  simple  contract  creditors  for 
the  discovery  of  assets,  under  Code  1896, 
§  819,  alleging  that  respondents  have  no 
visible  means  subject  to  legal  process  of 
sufficient  value  to  pay  complainants' 
claims,  that  they  have  no  property  stand- 
ing in  their  names  which  can  be  reached 
or  subjected  to  legal  process,  and  that 
they  have  property,  money,  or  effects,  or 
an  interest  therein,  which  are  and  should 
be  subject  to  the  payment  of  complainants' 
claims,  but  the  kind  and  description  of 
which  is  kept  concealed  and  unknown  to 
complainants,  whereby  a  discovery  is 
made  necessary,  is  sufficient  against  de- 
murrers based  on  the  ground  that  it  is 
not  alleged  that  respondents  conceal  or 
withhold  assets  liable  to  satisfaction  of 
the  debts,  and  that  it  appears  from  the  al- 
legations of  the  bill  that  a  discovery  would 
be  useless,  in  that  any  assets  discovered 
would  be  exempt.  Kinney  t\  J.  S.  Reeves 
&  Co..  39  So.  20,  142  Ala.  604. 

Under  Code  1896,  §§  819-821,  authoriz- 
ing the  court  of  chancery  to  entertain  a 
bill  of  discovery  by  a  judgment  creditor 
whose  execuMon  has  been  returned  "No 
property  found"  to  disclose  assets  sub- 
ject to  payment  of  debts,  a  bill  alleging 
that  complainant  has  a  judgment  against 
defendant  on  which  execution  has  been 
returned  nulla  bona,  which  judgment  re- 
mains due  and  unpaid,  and  that  defend- 
ant has  no  visible  means  subject  to  legal 
process,    but   has    assets   subject   to   pay- 
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ment  of  such  judgment,  the  kind  and  de- 
scription of  which  is  unknown  to-  com- 
plainant, and  to  reach  which  and  subject 
it  to  the  judgment  discovery  is  necessary, 
is  good  as  against  demurrer  to  the  bill  as 
a  whole.  Moore  v.  Alabama  Nat.  Bank, 
120  Ala.  89,  23  So.  831.  See  ante,  "In  Gen- 
eral," §  4. 

Showing  Necessity  for  Di8COvery.^-A 
creditors'  bill  for  discovery  of  the  debtor's 
assets,  under  Code  1907,  §  3740,  et  seq., 
which  alleges  as  a  fact  the  existence  of 
property,  and  that  it  is  concealed  from  the 
creditors,  and  that  it  can  be  discovered 
and  subjected  to  the  debts  only  by  the  aid 
of  the  chancery  court,  sufficiently  avers 
the  necessity  for  discovery,  though  the 
nature  and  location  of  the  property  are 
not  stated.  Elliott  v.  Kyle  (Ala.),  57  So. 
752. 

Where  a  bill  seeking  satisfaction  of 
complainant's  judgment  out  of  prop- 
erty of  the  debtor  fraudulently  con- 
veyed and  concealed  averred  that  the 
property  fraudulently  conveyed  was  not 
of  sufficient  value  to  pay  plaintiff's  judg- 
ment, it  sufficiently  appeared  that  the  dis- 
covery sought  was  necessary.  Guyton  v. 
Terrell,  132  Ala.  66,  31  So.  83,  cited  in  note 
in  23  L.  R.  A.,  N.  S.,  3. 

A  creditor's  bill  for  discovery  of  a 
debtor's  concealed  assets,  brought  under 
Code  1907,  §  3740,  et  seq.,  which  alleges 
that  a  debtor  has  no  visible  property  or 
means  subject  to  legal  process,  and  that 
a  discovery  of  property  alleged  to  be 
owned  by  the  debtor  is  necessary  to  en- 
able complainant  to  reach  and  subject  it 
to  satisfaction  of  his  debt,  sufficiently 
shows  that  the  complainant  has  no  other 
means  of  ascertaining  the  facts  which  are 
sought  to  be  discovered,  and  that  those 
facts  are  peculiar  and  solely  within  the 
knowledge  of  the  defendant.  Elliott  v. 
Kyle  (Ala.),  57  So.  752. 
§  24.  Injunction. 

Where  the  interest  sought  to  be  con- 
demned by  creditor's  suit,  under  the  stat- 
ute of  Feb.  5,  1846,  is  an  equitable  fund 
in  the  hands  of  a  trustee,  it  is  no  objec- 
tion to  the  bill  that,  instead  of  the  process 
of  attachment,  it  prays  an  injunction 
against  the  trustee,  restraining  him  from 
paying  over  such  fund  to  the  debtor. 
Hartley  v.  Bloodgood,  16  Ala.  233. 

Where  a  creditors'  bill  is  insufficient  to 


authorize  the  issuance  of  an  injunction, 
an  injunction  should  not  be  issued,  al- 
though the  bill  may  be  capable  of  such 
amendment  as  would  justify  the  issuance 
of  the  writ.  Lehman-Durr  Co.  v.  Oriel 
Bros.   Co.,   24   So.   49,   119   Ala.   262. 

§  25.  Receiver. 

It  is  error  to  disniiss  a  creditors'  bill 
without  requiring  a  receiver  appointed  in 
the  action  to  account.  Simmons  v.  Shel- 
ton,  21   So.  309,  112  Ala.  284. 

Under  Code,  §  3547,  providing  that  if, 
from  the  answer  of  the  debtor  to  a  cred- 
itors' bill,  it  appears  that  he  has  prop- 
erty "subject  to  the  payment  of  debts," 
the  court  must  make  all  orders  that  are 
necessary  to  subject  such  property,  and 
for  that  purpose  may  appoint  a  receiver, 
etc.,  a  receiver  can  not  be  appointed 
where  the  answer,  which  is  uncontro- 
verted,  shows  that  the  property  disclosed 
is  covered  by  liens  for  more  than  its 
value,  since  it  is  not,  in  such  case,  subject 
to  defendant's  debts.  McCuUough  v. 
Jones,  91  Ala.  186,  8  So.  696. 

In  considering  the  propriety  of  appoint- 
ing a  receiver  on  a  creditors'  bill,  the  bill 
must  be  looked  to  as  it  is.  It  is  imma- 
terial that  it  may  be  capable  of  such 
amendment  as  will  justify  the  atppoint- 
ment  of  a  receiver.  Lehman-Durr  Co.  v. 
Griel  Bros.  Co.,  24  So.  49,  119  Ala.  262. 
§  26.  Rights  Acquired  by  Suit 
§  27.  Lien  and  Priorities. 

See  ante,  "Lien,"  §  10. 

The  filing  of  the  creditor's  bill,  and  the 
due  issue  and  service  of  process,  creates  a 
lien  upon  such  assets  as  the  bill  sought  to 
reach;  it  is  in  the  nature  of  an  "equitable 
levy."  Matthews  v.  Mobile  Mut.  Ins.  Co., 
75  Ala.  85,  90,  cited  in  note  in  17  L.  R.  A. 
348. 

On  the  filing  of  such  a  bill  by  a  simple 
contract  creditor,  he  acquires  a  lien  on 
the  property  which  he  seeks  to  reach  and 
condemn,  at  least  from  the  services  of 
process;  and  if  the  suit  is  prosecuted  a 
final  decree  without  laches,  this  lien  will 
prevail  against  a  purchaser  from  either 
debtor  or  his  grantee  pending  the  suit. 
Evans  v.  Welch,  63  Ala.  250. 

Where  the  purpose  of  the  suit  is  to 
reach  equitable  assets,  the  filing  of  the 
bill,  being  in  the  nature  of  an  equitable 
levy,  creates  a  lien  on  the  assets  sought 
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to  be  subjected  which  is  prior  to,  and 
prevails  against  the  demands  of  creditors 
subsequently  coming  in,  though  they  are 
senior  judgment  creditors,  and,  at  law, 
may  have  a  priority  of  right  to  satisfac- 
tion from  legal  assets;  but  where  the  aid 
of  the  court  is  sought  to  subject  property 
on  which  there  is  an  execution  lien,  the 
filing  of  the  bill,  not  being  the  creation 
of  a  new  or  other  lien,  but,  like  a  levy, 
merely  individualizing  and  rendering  the 
.general  lien  of  the  execution  specific  as 
to  the  particular  property  sought  to  be 
subjected,  does  not  disturb  the  priority 
of  liens  therefore  existing  on  the  prop- 
erty. Mathews  v.  Mobile  Mut.  Ins.  Co., 
75  Ala.  85. 

Priority  Lien  to  Diligent  Creditor.— 
Courts  of  equity  will  aid  a  creditor  to 
subject  an  equitable  fund  to  the  payment 
of  his  debt;  and  the  creditor  who  first 
pursues  such  fund  in  equity  will  be  enti- 
tled to  the  benefit  of  it  in  preference  to 
other  creditors.  Lucas  r.  Atwood,  2 
Stew.  378. 

A  court  of  equity  will  always  prefer  the 
oldest  lien  of  a  creditor  on  the  estate 
of  a  debtor,  where  proper  diligence  is 
exercised.  Eaton  v.  Patterson,  2  Stew. 
&  P.  9. 

Same— Lien  Relates  Back. — A  bill  by  a 
married  woman's  creditor,  to  subject  her 
equitable  estate  to  the  payment  of  a  con- 
tract debt,  creates  a  lien  on  the  property 
from  the  service  of  process.  Hincs  v, 
Duncan,  79  Ala.  112. 

In  enforcing  an  equitable  lien  in  favor 
of  creditors,  equity  will  prefer  the  cred- 
itor who  first  exhausts  his  legal  remedy, 
and  his  equitable  lien  will  be  extended 
back  to  the  time  when  his  legal  remedy 
failed.  Eaton  r.  Patterson,  2  Stew.  & 
P.  9. 

Lien  Prior  to  Homestead  Exemption. 
— A  homestead  exemption  of  a  married 
woman  can  not  prevail  against  a  lien, 
created  by  a  bill  by  her  creditor,  to  sub- 
ject her  equitable  estate  to  the  payment 
of  a  contract  debt,  unless  the  right  of  ex- 
emption existed  w^hen  the  bill  was  filed. 
Hines  v.  Duncan,  79  Ala.  112. 

§  2S.  Pleading. 

§  29. Allegations  in  General. 

In  a  bill  to  subject  an  equitable  estate 
U)  the  claims  of  debtors,  the   allegations 


should  be  specific,  and  there  should  be 
no  imputation  of  being  speculative  and 
vague.     Brown  v.  Bates,  10  Ala.  432. 

§  30.  Bin  Complaint,  or  Petition. 

§  30  (1)  In  General. 

See  ante,  "Discovery,"  §  23. 

Where  the  failure  to  record  a  mortgage 
in  proper  time  is  relied  upon  in  a  cred- 
itors' suit  as  a  ground  for  avoiding  such 
conveyance,  the  bill  should  specially  al- 
lege this  fact  and  that  plaintiff  became  a 
creditor  without  notice  thereof.  Allen  v. 
Montgomery  R.  Co.,  11  Ala.  437. 

A  creditors*  bill  to  subject  lands  of  a 
deceased  debtor  to  the  satisfaction  of  the 
debt  must  aver  want  of  personal  assets 
and  the  insolvency  of  the  personal  rep- 
resentatives and  his  sureties.  Scott  v. 
Ware,  64  Ala.  174. 

A  bill  for  discovery,  filed  under  Code 
1886,  §  3545,  is  fatally  defective  where  it 
fails  to  show  that  defendant  is  without 
visible  means  subject  to  legal  process  of 
value  sufficient  to  pay  the  debt,  and  that 
he  has  means  or  assets  not  accessible  un- 
der legal  process  liable  to  the  satisfaction 
of  the  debt.  Lawson  v.  Warren,  89  Ala. 
584,  8  So.  141. 

Fraud. — Where  an  allegation  of  fraud 
is  necessary  only  to  uphold  certain  por- 
tions of  creditors*  bill,  a  general  demur- 
rer to  the  bill,  for  insufficient  allegations 
of  fraud,  is  bad.  Burke  v.  Morris,  25  So. 
759,  121  Ala.  126. 

A  creditors*  bill  need  not  allege  a  fraud 
on  the  part  of  the  defendant,  or  the  con- 
cealment by  him  of  property  or  effects 
with  the  intention  to  delay  or  hinder  the 
complainant  or  other  creditors  in  the  col- 
lection of  their  debts.  Brown  v.  Bates, 
10  Ala.  432;   Floyd  v.   Floyd,  77  Ala.  353. 

Under  Code,  §§  819,  821,  providing 
that  a  creditor  may  file  a  bill  against  his 
debtor  for  the  discovery  of  assets  owned 
by  the  debtor,  and  for  the  application  of 
such  assets  to  the  creditor's  claim,  it  is 
not  necessary  for  the  bill  to  allege  any 
fraudulent  conveyance  or  attempt  to 
transfer  property,  but  it  is  sufficient  if  it 
allege  the  insufficiency  of  visible  assets 
subject  to  legal  process,  and  the  existence 
of  assets  which  are  concealed  and  hidden 
out.  Pollak  V.  Billing,  32  So.  C39,  131  Ala. 
519,  cited  in  note  in  23  L.  R.  A.,  N.  S.,  120. 
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Failure  to  Allege  That  Complainant 
Is  a  Creditor.— That  a  creditors'  bill  does 
not  allege  that  the  complainant  is  a  cred- 
itor is  a  fatal  defect,  available  at  the 
hearing.  Walthall's  Ex'rs  v.  Rives,  34 
Ala.  91. 

Same— Showing  Valid  Assignment  of 
Debt  to  Complainant— To  entitle  the  as- 
signee of  a  judgment  to  proceed  in  equity 
to  subject  to  the  payment  of  his  debt 
property  which  has  been  fraudulently 
conveyed,  it  is  not  necessary  to  aver  in 
the  bill  that  the  assignment  was  in  writ- 
ing. Jones  V.  Smith,  92  Ala.  455,  9  So.  179, 
cited    in  note  in    23  L.    R.  A.,    N.  S.,  115. 

Allegmg  That  Complainants  Are  of 
Age. — A  bill  brought  under  Code  1896, 
§  819,  for  the  discovery  of  assets,  is  not 
demurrable  for  failing  to  show  that  com- 
plainants are  of  the  age  of  twenty-one 
years,  where  it  alleges  that  complainants 
are  certain  firms,  and  that  the  members 
of  the  firms  are  each  of  the  full  age  of 
twenty-one  years.  McKissack  v.  Voor- 
hees,  119  Ala.  101,  24  So.  523,  524,  cited 
in  note  in  23  L.  R.  A.,  N.  S.,  115. 

Allegmg  Dercndant's  Residence— A 
bill  brought  under  Code  1896,  §  819, 
against  a  debtor  for  the  discovery  of  as- 
sets, suflficiently  states  where  defendant 
resides  by  alleging  that  he  resides  in  the 
county  where  the  suit  is  brought.  Mc- 
Kissack V.  Voorhees,  119  Ala.  101,  24  So. 
523,   524. 

A  bill  brought  by  creditors  having  no 
judgment  to  discover  assets  under  Code 
1896,  §  819,  authorizing  the  bringing  of 
such  a  bill  in  the  district  of  the  debtor's 
residence,  need  not  allege  that  the  debtor 
is  a  resident  of  the  district  in  which  the 
bill  is  filed,  where  it  alleges  that  he  re- 
sides in  the  county  where  the  bill  is 
filed.  McKissack  v.  Voorhees,  24  So.  523, 
119  Ala.  101. 

Sufficiency  on  Demurrer  of  Jointure  of 
Parties. — The  objection  that  a  creditors' 
bill,  seeking  to  subject  to  the  judgment 
land  in  which  the  judgment  debtor  is  al- 
leged to  have  an  interest,  and  seeking  a 
discovery  as  to  the  persons  claiming  to 
own  the  land,  is  defective,  in  that  it  fails 
to  allege  that  defendant  can  make  such 
discovery,  is  not  raised  by  a  general  de- 
murrer, on  the  ground  that  such  persons 
were  not  made  parties.  Burke  r.  Morris, 
25   So.   759,   121   Ala.   126. 


Multifariousness. — A  creditors*  bill  for 
the  settlement  of  an  estate,  to  compel  a 
discovery  by  the  executor  and  to  hold 
him  liable  for  a  devastavit  in  prema- 
turely assenting  to  certain  legacies,  and 
to  pursue  property  fraudulently  con- 
veyed by  defendant  to  his  children  by 
way  of  advancements,  is  not  multifari- 
ous. Handley  r.  Heflin,  84  Ala.  600,  4 
So.  725,  726. 

Asking  for  Additional  Relief— When 
Not  Demurrable. — Where  a  court  of- 
chancery  acquires  jurisdiction  of  a  con- 
troversy containing  some  element  of 
purely  equitable  cognizance,  it  does 
not  confine  its  remedy  to  mere  ad- 
justment of  the  equity,  but  retains 
the  case  and  administers  complete 
justice  between  the  parties,  although  in 
doing  so,  it  may  decide  questions  which 
were  otherwise  of  purely  legal'  cogni- 
zance; and  hence  a  bill  in  which  discovery 
is  the  main  equity  is  not  demurrable  be- 
cause some  additional  relief  is  sought  that 
may  be  obtained  in  conjunction  therewith. 
Elliott  V.  Kyle,  57  So.  752. 
§  30  (2)  Averments  as  to  Property  Sought 
to  Be  Reached. 

"An  accurate  description  of  the  prop- 
erty is  not  required  when  the  creditor 
seeks  to  subject  to  the  payment  of  his 
property  of  the  debtor  under  the  stat- 
vte."  Drennen  v.  Alabama  Nat.  Bank, 
117  Ala.  320,  23  So.  71,  72. 

Alleging  Debtor's  Interest  in  Prop- 
erty to  Be  Subjected. — A  creditors*  bill 
to  reach  what  the  debtor  is  entitled  to 
recover  on  an  attachment  bond  executed  in 
an  action  by  another  creditor  is  demur- 
rable, where  it  does  not  allege  that  the 
debtor  had  a  cause  of  action  on  the  bond, 
and  that  the  attachment  was  wrongfully 
issued.  Balch  v.  Klein  Furnishing  Co., 
25  So.  763,  121  Ala.  435. 

Same— Positive  or  Alternative  Aver- 
ments.— The  act  of  1844  extends  the  rem- 
edy in  favor  of  judgment  creditors;  and 
it  is  permissible  to  allege  in  the  bill  the 
supposed  interests  of  the  defendant  in 
property,  etc.,  in  the  general  terms  of  the 
statute,  either  positively  or  in  the  alter- 
native.    Brown  v.  Bates,  10  Ala.  432. 

Same — ^Alleging  That  Description  of 
Property  Is  Unknown. — A  bill  averring 
that    defendant    has    property    subject    to 
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the  payment  of  his  debt,  but  that  its  kind, 
description,  and  manner  of  holding  are 
concealed  from  and  unknown  to  com- 
plainants, and  praying  a  discovery,  is 
sufficient.  Sweetzer  v.  Buchanan,  94  Ala. 
574,  10  So.  552. 

The  assignee  of  a  judgment  creditor 
filed  a  bill  for  discovery,  averring  his  title, 
the  issue  of  execution,  and  return  nulla 
bona,  and  charging  that  the  debtor  had  no 
visible  means,  subject  to  legal  process, 
of  value  sufficient  to  pay  the  judgment, 
but  that  he  had  property  or  interest  in 
property,  real  or  personal,  or  money  or 
effects  or  choses  in  action,  subject  to  the 
payment  of  said  judgment,  but  the  kind 
and  description  of  the  property,  and  how 
held,  were  kept  concealed,  and  were  un- 
known to  orator.  Held,  that  the  bill  was 
sufficient,  under  Code  1886,  §§  3544-3547, 
as  against  a  demurrer  to  it  as  a  whole. 
Drennen  v.  'Alabama  Nat.  Bank,  23  So. 
71,   117   Ala.   320. 

Under  Code  1896,  §§  819-821,  authoriz- 
ing the  court  of  chancery  to  entertain  a 
bill  of  discovery  by  a  judgment  creditor 
whose  execution  has  been  returned  "No 
property  found"  to  disclose  assets  sub- 
ject to  payment  of  debts,  a  bill  alleging 
that  complainant  has  a  judgment  against 
defendant  on  which  execution  has  been 
returned  nulla  bona,  which  judgment  re- 
mains due  and  unpaid,  and  that  defendant 
has  no  visible  means  subject  to  legal  pro- 
cess, but  has  assets  subject  to  payment  of 
such  judgment,  the  kind  and  description 
of  which  is  unknown  to  complainant,  and 
to  reach  which  and  subject  it  to  the  judg- 
ment discovery  is  necessary,  is  good  as 
against  demurrer  to  the  bill  as  a  whole. 
Moore  v.  Alabama  Nat.  Bank,  23  So.  831, 
20  Ala.  89. 

§  SO  (3)  Conditions  Precedent. 

See  ante,  "Conditions  Precedent,"  §  7, 
et  seq. 

Necessity  of  Showing  Compliance  with. 
— A  bill  in  equity  by  a  creditor  to  subject 
the  assets  of  an  insolvent  to  the  payment 
of  his  debts  must  allege  that  judgment 
was  obtained  at  law,  execution  issued 
thereon,  and  that  a  return  of  no  property 
was  made.  Evans  v.  Welch,  63  Ala.  250, 
cited  in  Marble  City  Land,  etc.,  Co.  v. 
Golden,  110  Ala.  376,   17  So.  935. 

Same— When  Judgment  Need  Not  Be 
Shown. — Creditors  bringing  a  bill  against 


their  debtor  to  discover  assets  under 
Code  1896,  §  819,  authorizing  such  a 
bill  by  judgn^ent  creditors,  or  by  cred- 
itors not  having  a  lien  or  judgment,  need 
not  allege  whether  their  claims  have  been 
reduced  to  judgment.  McKissack  v, 
Voorhees,  24  So.  523,  119  Ala.  101. 

Exhausting  Legal  Remedy. — The  bill 
filed  by  creditors  to  subject  property 
of  their  debtor  must  specifically  allege 
the  fact  that  judgment  has  been  obtained 
and  that  all  legal  remedies  have  been 
exhausted.     Roper  v.  McCook,  7  Ala.  318. 

Same— Showing  County  in  Which  Exe- 
cution Issued. — A  creditors'  bill  need  not 
aver  that  the  execution  was  issued  to  the 
county  of  the  defendant's  residence.  If 
he  had  property  in  that  county,  and  the 
writ  issued  to  another,  that  is  matter  of 
defense.     Nix  v.  Winter,  35  Ala.  309. 

Same— When  Unnecessary  to  Show.^ 
In  a  bill  filed  by  the  holder  of  a  bill  of 
exchange  to  subject  to  the  payment  of 
the  bill  a  trust  fund  which  the  principal 
debtor  placed  at  the  disposal  of  the  ac- 
commodation acceptor,  it  is  not  neces- 
sary to  allege  that  complainant  has  ex- 
hausted his  legal  remedies.  Toulmin  v. 
Hamilton,  7  Ala.  362. 

In  a  creditors'  bill,  it  need  not  be  spe- 
cially alleged  that  the  fieri  facias  which 
issued  on  the  judgment  at  law,  directed 
the  amount  to  be  made  of  the  "lands 
and  tenements"  of  the  defendant.  The 
form  of  such  writ  prescribed  by  the  stat- 
ute authorizing  the  levy  on,  and  sale  of, 
the  lands,  etc.,  it  will,  in  the  absence  of 
proof,  be  presumed  to  be  regular.  Brown 
V.  Bates,  10  Ala.  432. 

§  80  (4)  Verification. 

When  Bill  Must  Be  Verified.— An  un- 
verified creditors'  bill  is  sufficient,  so  far 
as  it  seeks  a  discovery  of  legal  assets  be- 
longing to  the  judgment  debtor.  Burke 
V.  Morris,  25  So.  759,  121  Ala.  126. 

A  bill  averring  that  defendant  has  prop- 
erty subject  to  the  payment  of  his  debt, 
but  that  its  kind,  description,  and  man- 
ner of  holding  are  concealed  from  and 
unknown  to  complainants,  should  be 
sworn  to.  Lawson  v.  Warren,  89  Ala. 
584,  8  So.  141;  Sweetzer  v.  Buchanan, 
94  Ala.  574,   10  So.  552. 

When  Bill  Need  Ntot  Be  Verified.— 
When  discovery  is  sought  in  a  creditors' 
suit  as  merely  incident  to  relief  in  mat- 


Digitized  by 


Google 


806 


Creditors'   Suit 


§§  30  (4) -35 


ters  of  ordinary  equitable  cognizance, 
the  bill  need  not  be  verified.  Burke  v. 
Morris.  25   So.   759,   121   Ala.   126. 

An  unverified  bill  by  a  judgment  cred- 
itor, which  seeks  to  set  aside  several 
fraudulent  conveyances  of  the  debtor's 
property,  and  to  subject  it  to  the  pay- 
ment of  complainant's  judgment,  and 
which  seeks  a  discovery  as  to  the  debt- 
or's property,  is  not  demurrable,  the  dis- 
covery being  merely  incidental  to  the  re- 
lief sought.  Henderson  v.  Farley  Nat. 
Bank,  26  So.  226,  123  Ala.  547. 

Notwithstanding  a  creditors'  bill  seek- 
ing to  avoid  an  attachment,  and  subject 
the  property  in  possession  of  the  sheriff 
to  the  complainant's  claim,  is  not  sworn 
to,  the  sheriff  may  be  made  to  discover 
such  incidental  and  essential  facts  as 
the  description  of  the  property,  which 
the  bill  shows  he  alone  can  disclose,  dis- 
covery being  only  incidental  to  the  re- 
lief sought.  Plaster  v.  Throne-Franklin 
Shoe  Co.,  26  So.  225,  123  Ala.  360. 

Effect  of  Waiver  of  Answer  under  Oath. 
— Under  Code,  §  819,  authorizing  a  cred- 
itor to  file  a  bill  against  his  debtor  for 
a  discovery  of  assets,  and  providing  that 
the  debtor  shall  answer  under  oath,  a 
waiver,  in  such  a  bill,  of  answer  under 
oath,  as  to  all  except  the  interrogatories 
directed  to  the  character  and  location  of 
the  debtor's  assets  alleged  to  be  con- 
cealed, does  not  prevent  the  bill  from  be- 
ing a  bill  of  discovery.  Pollak  v.  Billing, 
32   So.  639,   131  Ala.   519. 

Verification  on  Belief  and  Recollection. 
— A  verification  of  a  bill  brought  under 
Code  18C6,  §  810,  for  the  discovery  of  as- 
sets, as  being  true  "according  to  affiant's 
best  belief  and  recollection,"  is  sufficient. 
McKissack  v.  Voorhces,  119  Ala.  101,  24 
So.  523.  524. 

§   31.  Plea  or   Answer,   and   Subse- 
quent Pleadings. 

Where  a  creditors'  bill  seeking  to  con- 
demn property  to  the  payment  of  debts 
alleges  thut  the  defendants  sold  a  ceriain 
lot  by  virtue  of  iome  pretended  lien  or 
clann  3f  title,  and  further  alleges  that  the 
claim  secured  was  not  bona  fide,  and  that 
if  it  was  bona  nde  it  was  fully  discharged 
by  the  procef^ds  of  the  sale,  and  that 
there  rcmrined  an  excess  in  the  de- 
fcn'*ants'    hands,   an   answer   exhibiting   a 


mortgage  on  the  lot,  with  a  power  of 
sale,  and  asserting  the  good  faith  of  the 
debts  securtd  ant!  of  the  mortgage,  and 
shoving  a  balance  remaining  due  upon 
the  debt  secured,  after  an  appropriation 
of  sale,  is  responsive  to  the  averments 
of  the  bHl,  and  is  evidence  ai4aiust  the 
complainants.  England  v.  Reynolds,  38 
Ala.  370. 

In  a  suit  by  a  creditor  against  a  debtor 
to  subject  the  debtor's  interest  in  certain 
trust  property,  bequeathed  to  him  by  his 
father,  to  the  satisfaction  of  a  judgment 
at  law,  the  trustee  being  joined  as  party 
defendant,  it  was  objected  that  the  plain- 
tiff had  not  exhausted  his  legal  remedy, 
the  return  upon  the  execution  by  the 
sheriff  being  **Nulla  bona."  The  bill 
charged  that  an  execution  issued,  and 
was  returned  "No  property  found,"  and 
the  answers  of  the  defendant  admitted 
the  due  issuance  and  return*  of  the  exe- 
cution. Held,  that  an  objection  to  the 
sufficiency  of  the  return  could  not  after- 
wards be  raised.  Rugely  v.  Robinson, 
19  Ala.  404,  cited  in  note  in  23  L.  R.  A., 
N.  S.,  66. 

§  32.   -—  Amended    and    Supplemental 
Pleadings. 

Conceding  that  the  chancellor  in  sus- 
taining a  demurrer  to  the  bill  for  want 
of  equity,  when  a  cause  has  been  sub- 
mitted for  final  decree  on  pleadings  and 
proof,  may  allow  an  amendment,  yet  he 
is  not  bound  to  do  so  ex  mero  motu; 
nor  will  the  appellate  court  reverse  his 
decree,  dismissing  the  bill  without  prej- 
udice, and  remand  the  cause,  that  the 
bill  may  be  amended.  State  Bank  v.  El- 
lis, 30  Ala.  478,  cited  in  note  in  23  L.  R. 
A.,  N.  S.,  112. 

§  33.  Evidence. 

§  84.  —  Presumptions  and  Burden  of 
Proof. 

On  bill  to  subject  certain  land  to  the 
payment  of  a  debt  due  complainant  on 
the  ground  that  the  debtor  furnished  the 
money  to  purchase  the  land  at  a  sale 
thereof  by  the  debtor's  assignees  in  bank- 
ruptcy, the  land  being  conveyed  to  a 
third  person,  the  burden  of  proof  is  on 
complainant.  First  Nat.  Bank  v,  Kennedy, 
91  Ala.  470,  8  So.  652. 
§  35.  Weight  and  Sufficiency. 

In  a  creditors'  suit  against  a  corpora- 
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tion  and  officer  thereof,  evidence  held  in- 
sufficient to  show  that  money  loaned  to 
the  corporation,  and  appropriated  by  the 
officer  to  his  own  use  by  investing  the 
same  in  land,  was  paid  to  the  officer  on 
account  of  an  indebtedness  due  him  by 
the  corporation.  Arbuckle  Bros.  v.  Co- 
lumbia Grocery  Co.,  43  So.  781,  150  Ala. 
271. 
.  §  36.  Trial  or  Hearing. 

The  rule  which  requires  a  dismissal  of 
the  whole  bill,  if  any  one  or  more  of 
several  co-complainants  failed  to  make 
out  their  case,  has  never  been  applied 
with  any  stringency  to  creditors'  bills. 
Colgin  V.  Redman,  20  Ala.  650. 

§  37.  Relief  Awarded. 

When  a  court  of  chancery  requires 
jurisdiction  of  the  controversy  containing 
some  element  of  purely  equitable  cogni- 
zance, it  does  not  confine  its  remedy  to 
the  mere  adjustment  of  the  equity,  but 
retains    the    case    and    administers    com- 


plete justice  between  the  parties,  al- 
though in  doing  so  it  may  decide  ques- 
tions which  were  of  purely  legal  cogni- 
zance. Elliott  V.  Kyle  (Ala.),  57  So. 
752. 

A  creditor  may  file  his  bill  with  a 
double  aspect;  asking  to  have  a  mort- 
gage, executed  by  his  debtor,  declared 
fraudulent  and  void,  or  if  not  fraud- 
ulent, foreclosed  for  his  benefit;  but 
he  can  not  have  a  foreclosure,  when 
his  bill  alleges  that  the  mortgage  has 
been  satisfied  and  discharged.  Walthail 
V.  Rives,  etc.,  Co.,  34  Ala.  91. 

§  38.  Judgment  or  Decree. 

Creditors  prosecuting  a  bill  under  Code 
1896,  §  819,  for  the  discovery  of  assets, 
are  not  entitled  to  an  order  requiring 
their  debtor  to  pay  to  a  receiver  more 
than  the  amount  of  their  claims,  though 
the  bill  was  brought  in  behalf  of  all  cred- 
itors who  might  come  in.  McKissack  v. 
Voorhees,  24  So.  523,   119  Ala.   101. 


Creeks. 

See  the  titles   BOUNDARIES;   WATERS   AND   WATERCOURSES. 

Crimes. 

See  the   title  CRIMINAL   LAW,  and  references   there   given. 

Criminal  Conspiracy. 

See  the  title   CONSPIRACY,  and   references   there   given. 

Criminal  Contempt. 

See  the  title  CONTEMPT. 

Criminal  Conversation. 

See  the  title  HUSBAND  AND  WIFE. 
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